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ALDERTON  v.  ARCHER.  1884 

Mayor^s  Courts  London — Jurisdiction — Prohibition — Mayor^s  Court  Procedure  '     ' 

Act  (20  d:  21  Vict,  c,  dvii.%  8. 12 — Cawe  of  Action  arising  whoUy  or  in  part 
wiUUn  the  City  of  London  or  Liberties  thereof. 

The  terms  of  a  sale  of  the  lease,  goodwill  and  fixtures  of  a  business  carried 
on  in  Surrey  haying  been  agreed  upon  orally,  two  counterpart  documents  were 
drawn  up,  embodying  such  terms.  One  of  these  was  signed  by  the  purchaser 
at  Bow  in  the  county  of  Middlesex.  The  other  was  subsequently  signed  by 
the  vendor  in  the  city  of  London.  The  two  documents  were  then  exchanged 
between  the  parties,  and  the  deposit  was  paid  at  the  office  of  the  purchaser's 
solicitor  in  the  city  of  London.  The  sum  of  50Z.,  part  of  the  purchase-money, 
being  unpaid,  the  vendor  sued  for  the  same  in  the  Mayor's  Court : — 

Held,  that  the  cause  of  action  did  not  in  part  arise  within  the  jurisdiction  of 
Che  Mayor's  Court,  and  that  therefore  a  writ  of  prohibition  must  issue. 

Appeal  against  the  order  of  a  judge  at  chambers  directing 

the  issae  of  a  writ  of  prohibition. 

The  fiacts  were  as  follows:  the  plaintiff  had  commenced  an 

action  in  the  Mayor's  Court  to  recoyer  a  sum  of  507.,  balance  of 
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iSSi        purchase-money  for  the  lease,  goodwill,  and  fixtures  of  a  draper's 


«. 


AxDSBiox  business,  sold  by  the  plaintiff  to  the  defendant.  The  defendant 
had  never  at  any  time  dwelt  or  carried  on  business  within  the 
city  of  London  or  liberties  thereof.  The  premises  on  which  the 
draper's  business  was  carried  on  were  at  New  Cross  in  Surrey. 
The  terms  upon  which  the  sale  was  to  take  place  haying  been 
agreed  upon  orally  by  the  parties,  two  counterpart  documents 
were  drawn  up,  embodying  those  terms. 
The  document  was  in  the  following  terms : — 

*'  An  agreement  made  this  17th  day  of  August,  1883,  between  Anne  Cooper 
Alderton  of  31,  HoUydale  Road,  Peckham,  in  the  county  of  Surrey,  hereinafter 
called  the  vendor,  of  the  one  part,  and  Ellen  Archer  of  21,  Cobom  Street,  Bow, 
Middlesex,  hereinafter  called  the  purchaser,  of  the  other  part,  whereby  it  is 
agreed  as  follows : — 

1.  The  vendor  will  sell  and  the  purchaser  will  purchase  the  messuage, 
shop  and  premises  situate,  &c.,  held  imder  a  lease  dated  5th  March,  1866,  for 
the  term  of  twenty-one  years  from  25th  December,  1864,  at  the  yearly  rent 
of  251,  10^.  subject  to  the  covenants  and  conditions  on  the  lessee's  part  con- 
tained in  the  said  lease,  and  also  the  right  to  a  renewal  of  the  said  lease 
granted  by  and  on  the  terms  mentioned  in  a  memorandum  dated  27th  May, 
1882,  and  signed,  &c. :  and  also  the  fixtures  and  fittings  in  and  about  the 
said  premises,  together  with  the  goodwill  of  the  business  of  a  draper  carried 
on  at  the  said  premises  by  George  Home.  2.  The  purchase-money  for  the  said 
premises  is  the  sum  of  126?.,  whereof  101,  is  paid  on  the  signing  hereof  to  the 
vendor's  solicitors  as  a  deposit,  and  the  balance  of  ll'dl.  is  to  be  paid  on  the 
15th  day  of  September  next,  when  the  purchase  is  to  be  completed.  If  the 
purchase  shall  not  then  be  completed  the  purchaser  is  to  pay  interest  at  5Z.  per 
cent,  per  annum  on  the  impaid  balance  of  the  purchase-money.  3.  The  vendor 
will  within  four  days  from  the  date  hereof  deliver  to  the  purchaser  an  abstract 
of  her  title  to  the  said  premises,  which  shall  commence  with  the  said  lease 
dated  5th  March,  1866,  and  the  purchaser  shall  not  reqiure  the  earlier 
title.  4.  Possession  of  the  said  premises  will  be  given  to  the  purchaser  on  pay- 
ment of  the  balance  of  the  purchase-money,  when  the  vendor  and  all  other 
necessary  parties  will  execute  a  proper  assurance  of  the  said  premises  to  the 
purchaser.  The  vendor  will  pay  all  outgoings  up  to  the  completion  of  the 
purchase,  and  after  that  date  the  same  shall  be  pdid  by  the  purchaser,  and  such 
outgoings  shall  if  necessary  for  that  piu-pose  be  apportioned.  5.  If  the  pur- 
chaser shall  insist  on  any  objection  or  requisition  which  the  vendor  shall  be 
imable  or  imwilling  to  comply  with,  the  vendor  may  by  notice  in  writing  to  be 
given  to  the  purchaser  rescind  and  determine  this  contract,  whereupon  it  shall 
become  absolutely  void,  and  the  vendor  wiU  thereupon  return  to  the  purchaser 
the  said  deposit,  but  without  any  interest,  costs,  or  other  compensation  what- 
ever.   As  witness,  &c." 

Que  of  these  counterpart  documents  was  signed  by  the  de- 
fendant at  B0W9  in  the  county  of  Middlesex.    The  other  was 
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subsequently  sigDed  by  the  plaintiff  at  her  solicitor's  oflGice,  in       1884 
the  city  of  London,  and  the  two  documents  were  exchanged    Ai.T^mvmv 
between  the  parties,  and  the  deposit  of  101.  was  paid,  at  the  ofiSce     aeotbr. 
of  the  defendant's  solicitor,  within  the  City. 

The  plaintiff  had  executed  a  conyeyanoe  of  the  lease  and  good- 
will to  the  defendant,  who  had  entered  into  possession  of  the 
premises. 

A  balance  of  50Z.  out  of  the  purchase-money  remained  unpaid, 
for  which  the  action  was  brought.  The  defendant  had  obtained 
an  order  for  a  writ  of  prohibition  at  chambers,  against  which 
order  the  plaintiff  appealed. 

0.  If.  Coheny  for  the  plaintiff.  The  12th  section  of  the  Mayor's 
C!ourt  Procedure  Act,  20  &  21  Vict.  c.  clvii.,  gives  the  Mayor's 
CJonrt  jurisdiction  in  all  cases  where  the  debt  or  damages  do  not 
exceed  SOL  if  any  part  of  the  cause  of  action  arises  within  the 
City.  It  is  contended  that  here  part  of  the  cause  of  action  did  so 
arise.  The  action  is  to  recoyer  money  due  under  the  agreement 
for  the  sale  of  the  drapery  business.  That  agreement  was  not 
complete  until  the  signature  by  the  plaintiff  of  the  counterpart 
agreement  within  the  jurisdiction  of  the  Mayor's  Court.  It  is 
submitted  that  the  fair  inference  from  what  took  place  is  that 
the  defendant's  signature  of  the  one  counterpart  was  conditional 
only,  and  was  not  intended  to  be  binding  unless  and  until  the 
plaintiff  signed  the  other  counterpart,  as  in  the  case  of  a  deed 
executed  as  an  escrow.  The  terms  of  the  agreement  shew  that 
the  contract  was  not  to  be  complete  until  the  payment  of  the 
deposit^  which  took  place  in  the  City. 

[He  cited  AUhusen  y.  McUgarejo.  (1)] 

C,  E.  JoneSy  for  the  defendant.  There  was  a  complete  oral 
agreement  as  to  the  terms  of  the  purchase  of  which  the  memo- 
randum was  merely  intended  to  be  eyidence.  The  contract 
being  within  the  proyisions  of  the  Statute  of  Frauds  no  action 
conld  be  brought  except  on  a  memorandum  signed  by  the  party 
to  be  charged,  but  as  soon  as  such  a  memorandum  is  proyed  the 
cause  of  action  is  complete,  and  the  plaintiff  would  haye  no  need 
to  proye  that  she  signed  the  counterpart. 

(1)  Law  Eep.  3  Q.  B.  840. 

B  2  2 
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^B84  0.  Jif.  Coheny  in  reply.    Though  there  may  have  been  terms 

Aldketon    orally  agreed  on,  if  the  parties  agree  that  they  shall  be  reduced 

Aboheb.     to  writing,  the  writing  constitutes  the  contract.     It  is  clear  from 

the  terms  and  formal  character  of  the  document  in  this  case  that 

it  was  intended  to  constitute  the  contract. 

Gboye,  J.  This  is  an  application  to  set  aside  an  order  for  a 
writ  of  prohibition.  The  point  involved  is  one  of  some  nicety. 
An  agreement  was  made  for  the  sale  of  certain  property  between 
the  plaintiff  and  the  defendant,  and  it  is  for  non-payment  of  the 
unpaid  balance  of  the  purchase-money  due  under  this  agreement 
that  this  action  was  brought.  The  terms  of  this  agreement  were 
put  in  writing  in  duplicate,  and  the  defendant  signed  one  of  the 
duplicates  in  Middlesex,  but  the  other  was  subsequently  signed 
by  the  plaintiff  within  the  jurisdiction  of  the  Mayor's  Court.  The 
argument  of  the  plaintiff's  counsel  is  that,  both  duplicates  consti- 
tuting the  agreement,  part  of  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Mayor's  Court.  The  defendant's  counsel  says 
in  answer  that  there  wsis  an  oral  agreement  between  the  parties, 
and  that,  upon  the  terms  of  that  agreement  being  put  into  writing 
and  signed  by  the  defendant,  the  party  to  be  charged,  there  was 
a  binding  contract  as  against  the  defendant.  It  is  suggested  for 
the  plaintiff  that  it  was  part  of  the  understanding  between  the 
parties  that  duplicate  agreements  should  be  executed  and  that 
there  was  no  complete  agreement  till  both  were  so  executed. 
Whether  this  wfiis  so  or  not  is  rather  a  question  of  fact  or  inference 
from  facts  than  of  law.  I  think  that,  under  the  circumstances, 
the  onus  of  shewing  affirmatively  that  there  is  not  a  complete 
cause  of  action  upon  the  defendant's  signature  of  one  duplicate 
being  proved  lies  on  the  plaintiff.  Prima  facie,  as  it  seems  to 
me,  immediately  upon  the  signing  of  the  writiDg  containing  the 
terms  of  the  agreement  by  the  party  to  be  charged,  there  was  a 
binding  agreement  by  her.  I  think  it  must  be  proved  affirma- 
tively for  the  plaintiff,  that  it  was  not  intended  that  one  duplicate 
should  be  binding  till  the  other  was  signed  by  the  plaintiff.  It 
appears  to  me  that,  so  far  from  that  being  shewn  affirmatively 
by  the  plaintiff,  as  the  facts  stand,  they  tend  in  the  contrarj' 
direction,  and  rather  shew  that  there  was  a  complete  contract 
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before  the  plaintiff  signed  the  other  duplicate.    I  am  therefore       1884 


of  opinion  that  the  order  for  the  prohibition  was  rightly  made.        Aldhbton 


V, 


SiOTHy  J.  I  am  of  the  same  opinion.  The  question  is  whether 
the  cause  of  action  wholly  or  in  part  arose  in  the  city  of  London. 
What  is  the  cause  of  action  ?  It  arises,  as  it  seems  to  me,  upon 
the  written  agreement  signed  by  the  defendant  in  Middlesex. 
The  plaintiff  is  suing  upon  an  agreement  which  is  within  the 
Statute  of  Frauds,  and  therefore  she  could  only  recover  on  pro- 
duction of  a  writing  signed  by  the  party  to  be  charged.  I  think 
that,  when  the  defendant  signed  in  Middlesex,  the  plaintiff  having 
then  got  the  signature  of  the  party  to  be  charged,  her  cause  of 
action  was  complete  so  far  as  the  contract  is  concerned.  It  is  true 
that  the  plaintiff  signed  a  counterpart  in  the  city  of  London,  and 
her  counsel  contends  that  the  plaintiff  would  have  to  prove  that 
she  signed  such  counterpart,  and  that  till  she  did  so  sign  the 
writing  signed  by  the  defendant  only  operated  as  an  escrow.  I 
must  say  that  on  the  facts  before  me  I  cannot  find  any  proof  of 
this.  It  seems  to  me  that  the  writings  were  only  intended  to 
constitute  memorandums  of  the  oral  agreement  previously  arrived 
at  in  order  to  satisfy  the  Statute  of  Frauds,  and  that  as  soon  as 
the  defendant  signed  there  was  a  complete  agreement  as  against 
her.  For  these  reasons,  I  think  the  application  to  set  aside  the 
order  for  a  prohibition  must  be  refused. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Steavenson  &  CouldwelL 
Solicitors  for  defendant :  Phelps^  Sidgtcici,  &  Biddle. 

E.  L. 
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[IN  THE  COURT  OF  APPEAL.] 
EMENY  V.  8ANDES. 


PratOce — Co^t—Actioa  remittid  far  Trial  to  Connty  Coart — Order  LXV., 
rr.  1,  4. 
By  Order  LXV.,  rule  1  (Rules  of  the  Supreme  Court,  1883)  the  coats  of  and 
incident  to  proceedings  in  the  Supreme  Court  are  to  be  in  the  discretion  of  the 
Court  or  Judge,  subject  to  a  proviso  where  an  action  is  tried  with  a  jury.  By 
rule  4  of  the  same  Order,  where  an  action  ia  ordered  to  be  tried  in  a  county 
court  under  19  &  20  Tict.  c.  108,  s.  26,  the  costs  of  the  action  axe  subject  lo 
these  rules  to  follow  the  event,  unless,  by  the  TegiBtnu''s  certificate  of  the 
result  of  the  trial,  it  appe&rs  that  the  county  court  ^udge  was  of  opinion  that 
the  question  ought  to  be  referred  to  a  judge  of  the  High  Court,  in  which  case 
no  costs  are  to  be  recovered  unless  ordered  by  the  Court  or  a  judge- 
Where  an  action  has  been  ordered  to  be  tried  in  a  county  court  under  19  &  20 
Yict.  c.  108,  a.  26,  and  has  been  bo  tried  there,  the  High  Court  retuns  its  power 
under  Order  LXV.,  rule  1,  of  dealing  with  the  costs  of  the  action,  notwith- 
standing rule  4  of  that  order,  and  the  absence  in  the  registrar's  certificate 
of  any  ezpreaaion  of  opinion  by  the  county  court  judge  as  provided  for  by  that 

Application  for  an  order  that  the  plaiotiff  should  pay  the 
defeudaDt's  costs  of  the  action,  or  that  each  party  should  pay  his 
own  costa. 

The  facts  were  as  follows.  The  action  was  hrought  to  recorer 
the  sum  of  521.  8s.  Qd.,  being  a  balance  alleged  to  be  due  to  the 
plaintiff  for  work  done  and  materials  provided  by  the  plaintiff  as 
a  builder.    The  defendant  paid  into  Court  the  sum  of  37/.  2s.  6d. 

The  action  was  remitted  to  the  county  court  for  trial  under  the 
provisions  of  s.  26  of  the  County  Courts  Act,  1856. 

At  the  trial,  the  county  court  judge  decided  to  disallow  certain 
items  claimed  by  the  plaintiff  for  his  onu  time  and  to  allow  the 
carting  of  bricks  at  4s.  Gd.  per  1000  instead  of  10s.  per  1000  as 
charged  for  in  the  particulars.  The  judge  did  not  himself  give 
judgment  for  any  sum,  but  directed  the  registrar  to  go  through 
■'"■e  plaintiff's  particulars  and  make  the  necessary  calculations, 

id  that  his  judgment  should  be  for  the  amoxmt  which  the 

gistrar  thus  ascertained. 

Owing  to  the  figures  not  having  been  previously  worked  out 

the  amounts  [directed  by  the  judge,  and  owing  to  the  judge's 
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rising  immediately  after  he  had  giyen  his  decision  in  the  action,       1884 
the  defendant's  solicitor  was  unable  to  make  any  application  with      -ehesy 
regard  to  the  costs  of  the  action.  Saot)bs. 

The  registrar  by  his  certificate,  dated  the  27th  of  September, 
1884,  disallowed  117.  Ss.  6d.  on  account  of  plaintiff's  work,  and 
47.  Os.  3d.  on  account  of  the  charge  for  cartage,  leaving  the  plain- 
tiff, therefore,  entitled  to  28.  3d,  beyond  the  amount  which  the 
defendant  had  paid  into  Court. 

The  defendant,  except  as  to  this  amount,  succeeded  on  all  the 
items  in  dispute. 

Morion  Smithy  for  the  defendant,  moved  for  an  order  as  above 
mentioned,  on  the  ground  that  the  plaintiff  had  only  recovered 
a  nominal  amount  in  the  action.  It  is  clear  that,  previously  to 
the  Bules  of  the  Supreme  Court,  1883,  in  the  case  of  actions 
remitted  for  trial  in  the  county  court,  the  costs  were  in  the  dis- 
cretion of  the  High  Court.  The  Court  would  in  the  case  of  the 
recovery  of  a  nominal  sum  make  an  order  depriving  the  success- 
ful party  of  costs,  or  ordering  him  to  pay  costs:  Harris  v. 
Petheriek  (1) ;  Myers  v.  Defries.  (2)  It  is  submitted  that  there 
is  nothing  in  the  Bules  of  1883  to  take  away  this  jurisdiction 
from  the  High  Court.  Order  LXV.,  rule  1,  is  substantially, 
similar  to  the  old  Order  'LV.  Order  LXV.,  rule  4,  was  only 
intended  to  remove  the  difficulty  which  occurred  under  the  old 
practice,  viz.,  that,  the  county  court  judge  having  no  jurisdiction 
over  the  costs  in  actions  remitted  for  trial,  and  tried  without  a 
jury  in  the  county  court,  applications  with  regard  to  such  costs 
had  in  all  such  cases  to  be  made  in  the  High  Court.  It  was 
never  intended  that  the  High  Court  should  be  deprived  of  all 
jurisdiction  over  the  costs  except  where  the  registrar  certifies 
under  rule  4.  The  provisions  of  that  rule  are  expressed  to  be 
subject  to  those  of  the  principal  Act  and  Bules;  and  rule  1 
gives  the  High  Court  a  general  jurisdiction  over  costs. 

Poffser,  for  the  plaintiff,  shewed  cause.  The  provisions  of 
Order  LXV.,  rule  4,  are  express  that,  in  the  case  of  actions 
remitted  for  trial  to  the  county  court,  the  costs  of  the  action 
shall  follow  the  event,  unless  by  the  registrar's  certificate  of  the 

(1)  4  Q.  B.  D.  611.  (2)  4  Ex.  D.  176. 
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1884  result  of  the  trial  it  appears  that  the  judge  before  whom  the 
Emekt  action  was  tried  was  of  opinion  that  the  question  of  costs  ought 
Sandes.  ^  ^  referred  to  a  judge  of  the  High  Court.  The  expression 
"  subject  to  the  provisions  of  the  principal  Act  and  Rules/'  means 
subject  to  such  part  of  the  rules  as  is  not  inconsistent  with  rule  4 
itself.  The  proyisions  of  rule  1  are  also  expressed  to  be  ^'  subject 
to  the  proyisions  of  the  Act  and  these  rules."  [He  was  then 
stopped  by  the  Court.] 

Stephen,  J.  I  think  this  application  must  be  refused.  I  was 
at  first  somewhat  struck  by  the  argument  for  the  defendant,  but 
on  consideration  I  do  not  think  that  the  true  construction  of 
Order  LXV.,  r.  4,  can  be  such  as  was  suggested  on  his  behalf. 
The  result  of  that  construction  would  be  that  in  every  case  where 
an  action  was  remitted  to  the  county  court  and  the  county  court 
judge  decided  not  to  refer  the  question  of  costs  to  a  judge  of  the 
High  Court,  there  would  be  an  appeal  to  the  High  Court  against 
his  decision  with  regard  to  the  costs.  It  appears  to  me  that  such 
a  result  would  be  altogether  inconsistent  with  the  provisions  ot 
rule  4,  and  manifestly  in  contravention  of  the  object  which  that 
rule  was  designed  to  effect.  I  think  that  rule  4  must  bq  read  as 
subject  to  such  provisions.of  the  other  rules  as  are  not  inconsistent 
with  its  provisions,  and  as  in  effect  creating  another  exception  from 
the  provisions  of  rule  1,  similar  to  those  created  by  the  provisoes 
to  rule  1  itself.  Whether  any  application  can  now  be  made  to 
the  county  court  judge  with  respect  to  the  costs  or  whether  he  is 
functus  officio  in  the  matter,  is  a  question  which  it  is  unnecessary 
for  us  on  the  present  occasion  to  determine. 

Mathew,  J.  I  am  of  the  same  opinion.  The  argument  of  the 
defendant's  counsel  was  that  the  general  jurisdiction  over  the 
costs  given  to  the  Court  by  rule  1  was  not  interfered  with  in 
such  a  case  as  this  by  rule  4 ;  and  that,  although  there  was  no 
certificate  with  regard  to  the  costs  under  rule  4,  the  defendant 
was  entitled  to  come  to  this  Court  and  ask  for  a  direction  that 
the  costs  should  not  follow  the  event,  but  that  the  defendant 
should  have  his  costs.  I  cannot  suppose  for  a  moment  that 
this  was  the  intention  with  which  rule  4  was  framed.     Such  a 
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constraction  would  let  in  again  to  a  great  extent  the  inconveniences       1884 
which  arose  from  the  decision  in  Farmer  v.  May  (1),  and  which      Ement 
the  mie  was  obviously  intended  to  prevent. 


Application  refused. 


E.  L. 


The  defendant  appealed. 


Morton  Smithy  for  the  defendant.  The  question  turns  on 
Order  LXV.;  rule  4.  (2)  Before  that  rule  the  practice  was  if  the 
action  was  tried  in  the  county  court  with  a  jury  for  the  costs  to 
follow  the  eventy  but  if  it  was  tried  without  a  jury  it  was  neces- 
sary to  make  an  application  for  costs,  and  that  application  must 
have  been  made  to  the  High  Court ;  for,  as  decided  in  Farmer 
T.  May  (1),  the  power  over  costs  of  an  action  as  given  to  the  Sigh 
Court  by  the  old  Order  LV.,  which  corresponds  with  the  new 
Order  LXV.,  rule  1,  remained  in  such  High  Court  notwithstand- 
ing the  action  was  remitted  to  the  county  court  for  trial  under 
19  &  20  Vict.  c.  108,  s.  26.  In  the  present  case  the  Divisional 
Court  held  that  they  had  no  jurisdiction,  because  it  did  not 
appear  from  the  certificate  that  the  county  court  judge  was  of 
opinion  that  the  question  of  costs  should  be  referred  to  the  High 
Court,  and  because  in  their  opinion  rule  4  of  Order  LXV.  did 
not  include  the  whole  of  rule  1  of  that  order.  In  that  respect 
the  Divisional  Court  were  wrong,  and  rule  4  should  be  read  as 
introducing  the  whole  of  such  rule  1,  and  so  saving  the  discre- 
tionary power  over  costs  given  to  the  Court  or  judge  by  that 
rule. 

Maiden,  for  the  plaintiff.  The  county  court  judge  not  having 
certified  that  in  his  opinion  the  question  of  costs  should  be 
referred  to  the  High  Court,  left  the  costs  to  follow  the  event. 


(1)  50  L.  J.  (C.  P.  D.)  295. 

(2)  By  Order  LXV.,  rule  4, "  Where 
&n  action  is  ordered  to  be  tried  in  a 
county  court  under  the  provisions  of 
Id  ^^  20  Vict.  c.  108,  8.  26,  the  costs 
of  the  action  shaU,  subject  to  the  pro- 
Tiuons  of  the  principal  Act  and  these 
rules,  follow  the  event,  unless  by  the 


registrar's  certificate  of  the  result  of 
the  trial,  it  shall  appear  that  the  judge 
before  whom  the  action  was  tried 
was  of  opinion  that  the  question  of 
costs  ought  to  be  referred  to  a  judge 
of  the  High  Court,  in  which  case  no 
costs  shall  be  recovered  unless  ordered 
by  the  Court  or  a  judge." 


V. 

Sano£s. 


V. 

Sunns. 
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1884        Order  LXY*,  rule  4,  leaves  it  absolutely  to  the  county  court 
-^^xKx     J^^S^  alone  to  determine  whether  the  costs  shall  follow  the  event 
or  not,  and  unless  he  so  choose  by  certifying  that  the  question  of 
costs  ought  to  be  referred,  the  High  Court  has  no  jurisdiction 
over  the  costs. 

Bbett,  M.B.  There  are  two  points  in  this  case,  one  as  regards 
the  alleged  practice  in  the  county  court,  and  the  other  relates  to 
the  right  construction  of  Order  LXV.,  rule  4.  As  regards  the 
practice  of  the  county  court,  what  occurred  was  this :  the  county 
court  judge  thought  that  he  was  not  in  a  position  to  give  judg- 
'  ment  in  this  action  until  an  inquiry,  involving  an  arithmetical 
calculation,  had  been  made  by  the  registrar,  but  when  that  was 
made  the  judgment  must  be  that  of  the  judge  and  not  of  the 
registrar.  After  the  inquiry  and  calculation  had  been  worked 
according  to  the  principles  laid  down  by  the  county  court  judge, 
it  appeared  that  the  defendant  had  not  paid  enough  into  court 
by  the  sum  of  28.  Sd.  It  has  been  argued  that  by  so  referring 
such  inquiry  to  the  registrar  the  county  court  judge  had  lost  the 
power  of  dealing  with  the  costs  of  the  action,  but  I  cannot  agree 
to  that;  the  registrar  before  he  certified  the  result  should,  I 
think,  have  communicated  with  the  county  court  judge,  and 
should  have  left  him  to  exercise  if  he  pleased  his  discretion  as  to 
the  costs.  He  might  then  have  left  them  to  follow  the  event,  or 
he  might  have  caused  the  certificate  to  certify  that  in  his  opinion 
the  question  of  costs  should  be  referred  to  a  judge  of  the  High 
Court,  and  if  he  had  so  referred  it,  the  matter  would  have  gone 
before  a  judge  at  chambers  who,  though  not  bound  by  such  certi- 
ficate, would  have  considered  it,  and  would  have  determined  how 
the  costs  should  be  dealt  with.  It  seems  to  me,  therefore,  th^t 
the  defendant  should  have  asked  the  registrar  to  consult  the 
county  court  judge  before  he  certified  the  result  to  the  High 
Court,  He  did  not,  however,  do  so,  and  the  certificate  went 
without  any  opinion  of  the  county  court  judge  appearing  in  it 
that  the  question  of  costs  should  be  referred  to  the  High  Court. 
It  was,  therefore,  suggested  that  the  High  Court  had  no  power 
to  make  any  order  as  to  the  costs,  and  the  Divisional  Court  were 
of  that  opinion,  and  so  held  on  their  construction  of  Order  LXY., 


VOL.  x^v^  queen's  bench  division.  H 

role  4,  because  such  rule  4  begins  by  saying  that  where  an  action  1S84 
is  tried  in  the  county  court  under  19  &  20  Vict.  o.  108,  s.  26,  emknt 
the  costs  shall,  subject  to  these  rules,  follow  the  event  unless  g  ^- 
there  appear  in  the  certificate  what  did  not  appear  in  this  case. 
But  part  of  rule  1  of  the  same  Order  leayes  the  costs  of  all  pro- 
ceedings in  the  Supreme  Court  in  the  discretion  of  the  Court  or 
judge,  and  if  the  whole  of  that  rule  is  incorporated  in  rule  4  the 
High  Court  had  power  to  deal  with  the  costs  in  this  action. 
The  first  question  we  have  to  consider  is,  how  we  ought  to 
interpret  rule  4  of  Order  LXY.,  and  next  what  is  the  conse- 
quence of  such  interpretation.  Now,  can  it  be  said  that  *^  sub- 
ject to ''  ^  these  rules,"  in  such  rule  4  means  only  subject  to  part 
of  these  rules.  It  cannot,  I  think,  be  so  restricted ;  it  must 
refer  to  aU  the  rules,  and  so  the  whole  and  not  part  only  of 
role  1  is  incorporated  in  rule  4.  Then  what  is  the  conse- 
quence? .Had  the  action  been  tried  in  the  High  Court  the 
judge  at  the  trial  might  or  might  not  have  dealt  with  the  costs, 
but  if  he  had  not  done  so,  then  under  rule  1  the  Court  would  have  • 
had  power  to  have  done  so  on  an  original  motion  to  the  Court  by 
one  of  the  parties.  Then  if  the  whole  of  such  rule  1  is  incor- 
porated in  rule  4  although  the  county  court  judge  may  not  have 
caused  his  opinion  to  appear  on  his  certificate  that  the  question 
of  costs  ought  to  be  referred,  still  either  of  the  parties  may  make 
an  original  motion  to  the  High  Court  and  such  Court  will  have 
jurisdiction  to  deal  with  the  costs.  It  is  said  that  if  that  be  held, 
then  role  4  will  haye  no  effect  at  all,  but  that  is  not  so,  because 
that  role  saves  the  necessity  of  always  going  to  the  High  Court 
by  making  the  costs  follow  the  event,  except  where  in  the  opinion 
of  the  county  court  judge  there  are  peculiar  circumstances  in  any 
particular  case  which  make  it  desirable  that  the  question  of  costs 
should  be  referred  to  a  judge  of  the  High  Court. 

I  am  therefore  of  opinion  that  the  Divisional  Court  had  juris- 
diction in  this  case  over  the  costs,  and  we  have  now  to  do  that 
which  might  have  been  done  by  the  Divisional  Court.  The  de- 
fendant I  think  acted  incautiously  in  not  getting  the  registrar  to 
consult  the  judge  before  he  certified  the  result,  and  therefore 
although  the  defendant  was  right  in  making  the  application  he 
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made  to  the  Bivisional  Court,  yet  as  he  might  have  obviated  some 
expense  if  he  had  done  what  he  shoold,  he  onght  not  to  have  the 
costs  of  such  application.  He  was  right  howevei  in  appealing  to 
this  Court  anri  is  entitled  therefore  to  the  coeta  of  the  appeal. 
With  regard  to  the  costs  of  the  action  the  plaintiff  is  entitled  to 
the  costs  Qp  to  the  time  the  monej  was  paid  into  court.  As  to 
the  coste  of  the  trial  neither  party  we  think  should  have  those 
costs. 

Cotton,  L.  J. :  I  agree  that  the  proper  order  is  that  which  the 
Master  of  the  Bolls  has  stated.  Order  LXY.,  mle  4,  is  subject  to 
"  these  roles  "  and  one  cannot  select  any  one  of  such  rules  or  any 
part  of  any  rule  to  which  such  rule  4  is  to  be  subject.  The  first 
part  of  role  1  of  that  Order  must  be  regarded  jost  as  much  as 
what  follows  it,  and  therefcve  in  my  opinion  the  Divisional  Court 
had  jurisdiction  over  the  costs  in  this  action. 

LiNDLET,  L.  J. :    I  am  of  the  same  opinion.    In  order  to  onder^ 
stand  Order  LXV.,  role  4,  it  is  necessary  to  bear  in  mind  what 
was  the  old  practice.    The  power  over  the  costs  of  an  action  sent, 
under  19  &  20  Vict.  c.  108,  s.  26,  to  be  tried  in  the  coanty  court 
has  always  been  held  not  to  be  in  the  county  court  judge  bot  in 
the  High  Court,  and  notwithstanding  that  s.  26  says  that  the 
judgment  is  to  be  signed  in  accordance  with  the  certificate  of  the 
registrar  of  the  county  court,  the  practice  has  been  that  the  suc- 
cessful party  could  not  get  his  costs  without  the  order  of  a  judge 
of  the  High  Court.    It  has  been  considered  to  be  more  convenient 
to  dispense  with  the  neoeseity  of  getting  such  order  in  every  cas^ 
and  to  enable  the  successful  party  to  have  his  costs  uilless  the 
county  court  judge  who  has  tried  the  case  thinks  he  ought  not  to 
have  them,  and  therefore  these  words  are  introduced  into  mle  4 
of  Order  LXV.  inviting  the  county  court  judge  to  certify  his 
view  to  the  High  Court  if  he  thinks  it  is  a  case  in  which  the  costs 
;ht  not  to  follow  the  event.    Because  in  this  case  owing  to  an 
fortunate  occurrence  the  county  court  judge  has  not  so  certified 
>  Divisional  Court  is  not  deprived  of  its  power  over  the  costs, 
anuot  E^;ree  with  the  court  below  that  only  a  particular  part  (^ 
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rale  1  of  the  same  order  is  incorporated  in  rule  4.    The  whole  of       1884 

this  rale  is  incorporated  in  rule  4  and  the  Divisional  Court,  had  Embnt 

jurisdiction  in  the  matter.  Sandbs. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Clarke  &  Catkin. 
Solicitor  for  defendant :  W.  M.  Taylor  for  B.  B.  Hill,  Ipsmch. 

W.  P. 


pN  THE  COURT  OF  APPEAL.]  Nov.  19. 


THE  QUEEN  ox  the  pbosecution  of  HOOLEY  v.   THE  LICENSING 
JUSTICES  OF  PIREHILL  NORTH,  STAFFORDSHIRE. 

ManJamtis — Practice — Pleading  to  return  to  Writ  of  Mandamus — Betum  of 
unconditional  Compliance — Rides  of  Supreme  Court,  1883,  Order  LIIL, 
r.  9 ;  Order  LXVIIL,  r.  1 ;  Order  LXX2L,  r,  2—9  Anne,  c.  20  IRtvised 
Ed.  Statutes,  9  Anne,  c.  25]— 1  Wm.  4,  c.  21—46  &  47  Vict.  c.  49. 

A  retam  of  unconditional  compliance  to  a  writ  of  mandamus,  which  is  not  a 
peremptory  writ,  may  be  pleaded  to,  notwithstanding  Order  LIII.,  rule  9,  since 
the  procedure  of  pleading  to  the  return  to  such  writ  as  regulated  by  the  repealed 
statutes  9  Anne,  c.  20  [Revised  Ed.  Statutes,  9  Anne,  c.  25],  and  1  Wm.  4,  c.  21, 
is  preserred  by  Order  LXVIIL,  rule  1,  and  Order  LXXII.,  rule  2. 

In  Angost,  1883,  an  appUcation  by  the  prosecator  was  made  to 
the  defendants  justices  at  the  general  annual  licensing  meeting 
for  the  division  of  Pirehill  North,  to  renew  a  license  or  certificate 
for  the  sale  of  beer  at  a  beerhouse  called  the  *'  Horse  and  Jockey," 
at  Tonstall,  within  such  division  of  the  county.  The  justices 
refused  the  application  upon  a  different  ground  from  any  of 
those  on  which  they  were  entitled  to  refuse  such  renewal  in 
accordance  with  the  Wine  and  Beerhouse  Act,  1869  (32  &  33 
Vict.  c.  27).  Thereupon,  at  the  instance  of  the  prosecutor,  a  writ 
of  mandamus  was  issued  directed  to  the  defendants,  and  com- 
manding  them  to  hold  within  a  reasonable  time  a  further  adjourn- 
ment  of  the  adjourned  general  annual  licensing  meeting  for  the 
said  division,  and  at  such  further  adjournment  to  proceed  to 
hear  and  determine  pursuant  to  the  statutes  in  that  behalf  the 
matter  of  the  said  application  for  the  renewal  of  such  license  or 
ceAifieate. 
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1884  The  defendants  made  a  return  to  that  writ,  in  which  they 

ThbQusbn   certified  and  returned  that  within  a  reasonable  time  after  the 

JuflTiOTB  or   service  of  such  writ  they  held  on  the  21st  of  April,  1884,  a  further 

^^^™°^     adjournment  of  the  adjourned  general  annual  licensing  meeting 

for  the  said  division,  and  that  they  did  on  that  day  in  due  form 

of  law  proceed  to  hear  and  determine  pursuant  to  the  statutes  in 

that  behalf  the  matter  of  the  application  by  Hooley  for  the 

renewal  of  such  license,  and  that  they  did  on  that  day  hear  and 

determine  the  matter  of  the  application. 

To  this  return  the  prosecutor  pleaded  a  plea,  in  which  he 
traversed  the  defendants  having  heard  and  determined  the  appli- 
cation, and  stated  that  the  defendants,  contrary  to  law  and  to  the 
statutes,  wholly  neglected  and  refused  to  renew  the  license  or 
certificate.  The  plea  further  set  out  the  facts  connected  with  the 
application,  shewing  that  the  house  had  been  licensed  as  a  beer- 
house ever  since  May,  1869,  and  that  the  grounds  on  which  the 
justices  had  refused  the  application,  both  before  and  after  the 
issuing  of  the  writ  of  mandamus,  were  different  from  those  allowed 
by  the  Wine  and  Beerhouse  Act,  1869,  and  concluding  with  the 
allegation  that  under  the  circumstances  aforesaid  the  defendants 
did  not  in  due  form  of  law  proceed  to  hear  and  determine  pur- 
suant to  the  statutes  in  that  behalf  the  matter  of  the  application, 
and  did  not  hear  and  determine  the  same. 

The  defendants  moved  in  the  Queen's  Bench  Division  that  this 
plea  should  be  struck  out  or  set  aside  upon  the  grounds  that  it 
was  a  nullity,  and  that  no  pleading  was  allowed  by  law  to  such  a 
return,  and  that  it  was  irregular  in  that  it  complained  of  the 
non-performance  of  acts  not  by  the  writ  commanded,  and  which 
could  not  lawfully  be  commanded  by  the  writ,  and  that  it  was  an 
argumentative  traverse,  and  also  irregular  in  form  and  embar- 
rassing. 

The  Queen's  Bench  Division  dismissed  such  motion.  (1) 
The  defendants  appealed. 

Bosanquetf  Q.C,  and  H.  D.  Oreene,  for  the  defendants.  The 
return  is  one  of  unconditional  compliance  with  the  writ,  and  Order 
LIII.,  rule  9,  of  the  Kules  of  the  Supreme  Court,  1883,  which 

(1)  13  Q.  B.  D.  696. 
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allows  the  applicant  to  plead  to  the  return  to  a  writ  of  mandamus       1884 


expressly  excepts  the  case  of  a  return  of  unconditional  com-  theQuuk 
plianoe.  (1)  At  common  law  there  was  no  power  of  pleading  to  ju^^  ^p 
the  return  to  a  writ  of  mandamus,  but  by  9  Anne,  c.  20,  s.  2,     I^mhill 

NOBTH. 

which  was  extended  by  1  Wm.  4,  c.  21,  to  all  other  writs  of  man- 
damus, it  was  enacted  that  as  often  as  in  any  of  the  cases  men- 
tioned in  the  1st  section  (which  related  to  the  rights  of  o£Sces 
in  corporations)  «'any  writ  of  mandamus  shall  issue,"  "and  a 
return  shall  be  made  thereto  it  shall  and  may  be  lawful  to  and  for 
the  person  or  persons  suing  or  prosecuting  such  writ  of  manda- 
mus to  plead  to  or  traverse  all  or  any  of  the  material  facts  con- 
tained within  the  said  return,"  &c.  Both  those  statutes  are 
repealed  by  the  Statute  Law  Bevision  and  Civil  Procedure  Act, 
1883  (46  &  47  Vict.  c.  49,  s.  3),  which  does  not,  like  the  Statute 
Law  Bevision  Act,  1883  (46  &  47  Vict.  c.  39),  contain  any  saving 
clause  by  which  the  *^  course  of  pleading,  practice  or  procedure  " 
is  saved,  notwithstanding  the  same  may  have  been  derived  from 
any  enactment  so  repealed.  The  Queen's  Bench  Division  held 
that  there  was  a  well-known  practice  of  pleading  to  a  return 
to  a  writ  of  mandamus,  and  that  that  had  been  saved  by 
Orders  LXYIIL,  rule  1,  and  LXXIL,  rule  2  (2),  but  that  is  an 
error,  for  it  was  not  the  practice  ever  to  plead  to  a  return  of 
unconditional  compliance. 

J^lfy  Q'G'f  fti^d  J.  Bose,  for  the  prosecution.  It  is  true  that  in 
practice  a  return  of  unconditional  compliance  to  the  writ  of 
mandamus  has  not  been  traversed,  at  least  on  inquiry  of  the 
Master  and  at  the  offices  no  instance  of  such  having  been  done 


(1)  Onier  LIH.,  rule  9:  "When 
anv  return  is  made  to  a  writ  of  man- 
UamoB  other  than  an  unconditional 
compliance  therewith,  the  applicant 
may  plead  to  the  return  within  such 
time  and  in  like  mamier  as  if  the 
return  were  a  statement  of  defence 
tleliTered  in  an  action,  and  suhject  to 
these  rules,  this  pleading,  and  all  sub- 
sequent proceedings,  including  plead- 
ings, trial,  judgment,  and  execution 
shall  proceed  and  may  be  had  and 
taken  as  if  in  an  action." 


(2)  By  Order  LXVIH.,  rule  1 : 
"Subject  to  the  provisions  of  this 
order,  nothing  in  these  rules,  save  as 
expressly  provided,  shall  affect  the 
procedure  or  practice  in  any  of  the 
following  causes  or  matters,"  viz.,  inter 
alia,  "  Proceedings  on  the  Grown  side 
of  the  Queen's  Bench  Division." 

By  Order  LXXII.,  rule  2 :  "  Where 
no  other  provision  is  made  by  the  Acts 
or  these  rules,  the  present  procedure 
and  practice  remain  in  force." 
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ig84        can  be  found;  but  it  is  not  the  less  the  practice  because  no 
"        instonce  of  it  can  be  found.    The  statutes  of  9  Anne,  c.  20,  and 

The  Qcems   ****»•" 

«•  1  Wm.  4,  c.  21,  established  the  procedure  and  practice  on  returns 
f^kLl  to  writs  of  mandamus,  and  made  such  returns  traversable.  Before 
XoRH.  g  Anne,  c.  20,  if  the  Court  saw  that  the  only  proper  return 
which  could  be  made  to  the  writ  must  be  that  of  performance,  the 
Court  granted  a  peremptory  mandamus.  In  other  cases  the 
Court  granted  the  writ  in  the  alternative,  which  concluded  as 
follows :  *'  and  how  you  shall  have  executed  this  our  writ  make 
known  to  us,"  &c.  To  that  there  might  have  been  a  return  of 
excuse  or  performance,  but  the  expression  *'  return  "  was  appli- 
iiible  to  both.  If  there  were  no  return,  or  one  which  was  clearly 
bad  on  the  face  of  it,  an  attachment  went  at  once ;  but  if  the 
answer  was  good  on  the  fa.ce  of  it,  though  wrong  as  to  its  facts, 
an  action  for  a  false  return  was  the  only  course  open  to  the  party 
at  whose  instance  the  writ  had  been^  issued.  It  was  under  that 
state  of  the  law  that  the  statute  of  9  Anne,  c.  20,  was  passed ;  and 
afterwards  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict, 
c.  125),  s.  77,  applied  that  Act  and  the  Common  Law  Procedure 
Act,  1852,  to  the  pleadings  and  proceedings  upon  the  writ  of 
mandamus.  The  case  of  Beg,  v.  Mainwaring  (I)  shews  how  the 
justices  might  in  their  return  set  out  the  grounds  on  which  they 
had  dismissed  an  information  which  they  were  ordered  by  the 
writ  to  hear  and  determine,  so  that  the  point  whether  they  had 
obeyed  the  writ  might  be  and  was  raised  on  demurrer  to  the 
return.  That  course  might  have  been  followed  here  if  the  justices 
had  stated  in  their  return  the  matter  which  appears  in  this  plea. 
At  all  events,  the  return  of  obedience  is  nevertheless  a  return, 
and  therefore  by  9  Anne,  c.  20,  it  could  be  pleaded  to.  Though 
that  statute  has  been  now  repealed,  it  was  existing  when  the  Bules 
and  Orders  of  the  Supreme  Court,  1883,  were  passed,  and  the 
procedure  under  it  has  been  preserved.  By  s.  21  of  the  Judica- 
ture Act,  1875,  all  forms  and  methods  of  procedure  in  force  at 
the  commencement  of  that  Act  were  to  continue  to  be  used  and 
practised,  and  Orders  LXYIIL,  rule  1,  LXXII.,  rule  2,  save  the 
then  existing  procedure  and  practice  with  respect  to  returns  to 
writs  of  mandamus. 

(1)  27  L.  J.  (M.O.)  278. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  17 

Bosanfudj  Q.C.,  in  reply.     What  is  called  here  a  return,  is        1884 

not  in  fact  a  retum,  but  a  certificate  of  obedience  to  the  writ.  thkQckbx 

Order  LXVIIL,  rule  1,  says  that  nothing  in  the  rules  except  as  j^^j^  ^p 
expressly  provided  is  to  affect  the  procedure  or  practice  in  cases     Pirehill 
of  proceedings  on  the  Crown  side^  therefore  Order  LXXII., 
nde  2,  does  not  apply  to  the  procedure  on  mandamus. 

Brett,  M.B.  In  this  case  a  writ,  which  was  not  a  peremptory 
writ  of  mandamus,  was  directed  to  certain  licensing  justices  in 
Staffordshire  ordering  them  to  hear  and  determine  an  application 
for  the  renewal  of  a  beer  licence.  To  this  writ  the  justices  made 
a  return,  the  accuracy  of  which  the  person  at  whose  instance  the 
writ  was  issued  claims  a  right  to  deny.  The  return  of  the  jus- 
tices was  simply  that  they  had  obeyed  the  writ.  The  prosecutor 
tried  by  a  plea  to  such  return  to  shew  that  the  justices  were 
in  error,  and  that  they  had  not  in  fact  obeyed  the  writ.  It  is 
said  that  he  cannot  so  plead,  but  that  he  must  accept  the  return 
as  it  is,  and  in  order  to  get  at  the  very  same  end  as  he  sought 
to  do  by  this  plea  he  must  begin  a  new  proceeding,  that  is  to  say, 
he  must  bring  an  action  for  a  false  return.  Supposing  he  were 
to  bring  such  action,  the  falsity  on  which  he  would  have  to  rely 
in  order  to  maintain  such  action  would  be  that  the  justices  did 
not  hear  and  determine  his  application  as  they  said  they  had 
done,  and  to  support  that  he  would  haye  to  bring  forward  by 
pleading  or  eyidence  the  same  &cts  as  are  set  out  in  this  plea, 
and  on  them  the  opinion  of  the  Court  would  have  to  be  taken. 
So  that  the  question  comes  to  be  this,  are  the  parties  entitled  to 
laise  the  point  in  dispute  between  them  at  this  stage  of  the  pro- 
ceedings, or  are  they  to  stop  and  begin  a  fresh  one  ?  What  good 
will  be  done  by  beginning  such  fresh  proceeding  ?  It  wUl  only 
add  to  the  costs,  and  in  all  other  respects  it  signifies  not  which 
coarse  is  taken,  for  in  either  case  the  justices  will  have  to  undergo 
the  ordeal  of  having  the  validity  or  not  of  what  they  did  deter- 
mined. Now,  whenever  a  question  of  mere  procedure  arises,  and 
the  poiut  is  whether  the  Judicature  Act  has  failed  to  simplify 
the  procedure,  our  duty  is,  to  my  mind,  to  advance  the  remedy 
given  by  that  Act,  and  to  assume,  if  we  can,  that  in  every 
case  in  which  it  is  possible  to  do  so,  the  Judicature  Act  meant 

Vol,  XIV.  C  2 
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1884        to  simplify  proceedings.    Accordingly,  unless  obliged  to  decide 

Thb  Queen   otherwise,  I  think  that  the  simple  way  of  raising  the  question 

jusxiOTs  OP  ^^  dispute  by  pleading  to  the  return  should  be  allowed,  and  that 

^™™^^    the  Court  should  not  compel  the  prosecutor  to  stop  the  present 

proceedings  and  begin  again. 

Now  it  is  to  be  observed  that  the  writ  in  the  present  case  was 
one  directing  the  justices  to  hear  and  determine  the  applica- 
tion for  a  licence,  and  was  not  a  peremptory  writ.  The  justices 
must  have  known  that  the  party  who  obtained  the  writ  desired 
to  have  the  opinion  of  the  Court  whether  the  justices  had  heard 
and  determined  the  application  for  a  licence  according  to  law. 
Then,  whenever  the  dispute  has  been  as  to  whether  there  has  been 
such  a  hearing  and  determination  by  the  justices,  the  usual  course 
has  been  for  the  justices  in  their  return  to  the  writ  to  state  what 
they  have  in  fstct  done,  and  so  to  leave  it  to  the  Court  to  say 
whether  what  they  have  done  is  or  not  a  hearing  and  determina- 
tion. That  has  been  not  only  the  usual,  but  I  think  it  has  been 
almost  the  invariable  course,  and  when  that  has  been  followed  it 
is  not  denied  that  the  matter  in  dispute  may  be  raised  by  traverse 
or  demurrer,  or  what  is  now  equivalent  to  a  demurrer.  In  the 
present  case,  however,  the  justices,  although  they  must  have 
known  what  was  the  matter  in  dispute,  have  taken  upon  them- 
selves the  determination  of  both  the  law  and  facts,  and  have 
simply  returned  that  they  have  obeyed  the  writ.  If  they  can  do 
this,  the  power  is  in  their  hands  either  to  force  on  an  action 
for  a  false  return,  or  to  raise  the  question  in  dispute  on  the 
proceedings. 

Now,  certainly,  the  return,  though  a  return  of  unconditional 
compliance,  is  a  return  to  the  writ  of  mandamus,  which  in  this  case 
was  not  a  peremptory  writ.  How  then  were  the  proceedings  on  a 
return  to  such  writ  regulated  by  9  Anne,  c.  20  ?  It  seems  to  me 
that  the  words  of  that  statute  are  large  enough  to  have  allowed 
sttch  a  return  to  have  been  traversed ;  and,  therefore,  I  take  it  that 
as  long  as  that  statute  remained  in  force  that  was  the  mode  of  pro- 
cedure, though  it  was  not  the  practice  to  resort  to  it,  because  it 
was  not  necessary  to  do  so  as  the  justices  used  to  set  out  the  facts 
in  their  return. 
Then  how  has  the  Judicature  Act  and  the  Orders  and  Rules 
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nnder  it  dealt  with  this  matter  ?    I  think  that  the  peison  who       I88i 
drew  up  Order  LIIL,  rule  9,  thought  that  there  could  not  be  a  Thb  Qitxebt 
plea  to  a  return  of  unconditional  compliance  with  the  writ  of  juRnoBaoF 

mandamus.    If  so  that  rule  9  has  not  dealt  with  a  return  of     p^^hill 

North. 

unconditional  compliance.  It  has  excepted  it  out  of  that  rule, 
and  has  not  dealt  with  it.  How  is  the  procedure  then  to  be  regu- 
lated ?  It  is  a  matter  on  the  Grown  side  of  the  Queen's  Bench 
Diyision,  and  by  Order  LXVIII.,  rule  1,  "  nothing  in  these  rules 
sare  as  expressly  provided  shall  afifect  the  procedure  or  practice 
in  "  any  of  the  matters  there  specified,  amongst  which  are  ^^  pro- 
ceedings on  the  Crown  side  of  the  Queen's  Bench  Division." 
Therefore  it  seems  to  me,  whether  one  looks  at  Order  LXVIII., 
rule  1,  or  Order  LXXIL,  rule  2,  or  both  together,  it  is  a  matter 
not  dealt  with  by  the  rules,  and  the  old  procedure  is  to  continue 
in  force,  that  is,  the  procedure  regulated  by  statute  9  Anne,  c.  20, 
and,  as  I  have  already  stated,  that  statute  enables  a  return  such 
as  that  in  the  present  case  to  be  pleaded  to.  It  is  said,  however, 
that  that  statute  has  been  repealed.  No  doubt  it  has,  but  it  was 
not  repealed  until  after  these  new  rules  had  been  passed,  and 
therefore  when  these  rules  provided  for  the  application  of  the 
procedure  regulated  by  9  Anne,  c.  20,  to  such  a  case  as  the 
present,  the  utility  of  that  statute  was  at  an  end,  and  accordingly 
on  that  ground  it  was  put  into  the  general  repealing  Act,  which 
was  passed  to  get  rid  of  statutes  which  were  a  mere  incum- 
bnnce  on  the  statute-book.  For  these  reasons,  I  think  I  ought 
to  adhere. to  the  judgment  of  the  Divisional  Court.  I  will  not 
say  that  this  is  not  one  of  those  kind^of  cases  which  might  have 
been  decided  either  way,  but  having  been  decided  according  to  a 
?iew  which  I  think  is  good,  and  considering,  as  I  do,  that  it  is 
the  duty  of  the  Court  to  advance  the  remedy  under  the  Judicature 
Act^  I  am  of  opinion  that  the  decision  ought  to  be  affirmed. 

CoiiTOH,  LX  I  am  of  the  same  opinion.  The  question  is  one 
of  piooednre,  namely,  whether  the  return  in  this  case  to  the  writ  of 
mandamus  which  is  not  peremptory  can  be  tried  by  a  proceeding 
in  such  return,  or  whether  it  must  be  by  a  separate  action  ?  I 
think  that  it  may  be  properly  tried  without  resorting  to  a  separate 
action. 

C  2  2 
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1884  The  return  in  this  case  is  that  the  justices  have  obeyed  the 

The  Qdebx  writ,  that  is  to  say,  that  they  have  heard  and  determined  the 
JusncBs  OF  matter,  and  the  question  is  whether  what  they  in  fact  did  was 
^^?^  really  a  hearing  and  determining  of  the  matter.  Now,  when  one 
looks  at  the  orders  and  rules  under  the  Judicature  Act  one  finds 
that  Order  LUX.,  rule  9,  deals  to  some  extent  with  proceedings 
on  the  return  to  a  writ  of  mandamus  but  not  to  those  in  such  a 
case  as  the  present  where  the  return  is  that  of  unconditional  com- 
.  pliance,  for  that  rule  says,  "  when  any  return  is  made  to  a  writ 
of  mandamus  other  than  an  unconditional  compliance  therewith 
the  applicant  may  plead  to  the  return."  So  that  that  rule  does 
not  apply  to  this  case.  Then  it  is  said  that  there  can  be  no 
pleading  to  this  return,  because  the  statutes  of  9  Anne  c.  20,  and 
1  Wm.  c.  21,  which  enabled  pleadings  to  be  made  to  the  return 
of  a  writ  of  mandamus,  are  repealed ;  and  further,  it  is  said,  that 
those  statutes  did  not  give  a  right  to  plead  to  a  return  of  uncon- 
ditional compliance.  I  do  not  think  that  that  last  is  a  right 
construction  of  the  Act  9  Anne  c.  20,  which  is  the  statute  on 
which  this  question  really  turns.  The  words  of  s.  2  of  that 
statute  are  general,  and  do  not,  as  I  see,  except  any  return  from 
its  provision.  It  says  "it  shall  be  lawful  for  the  person  or 
persons  prosecuting  such  writ  to  plead  to  or  traverse  all  or  any 
of  the  material  facts  contained  in  the  return,"  and  there  is 
nothing  in  that  section  to  restrain  the  generality  of  that  word 
"  return."  The  return  in  the  present  case  of  unconditional  com- 
pliance is  still  a  return,  and  that  it  is  so,  is  shewn,  I  think,  by 
Order  LIII.,  rule  9,  which  deals  with  returns  to  a  writ  of  man- 
damus other  than  a  return  of  unconditional  compliance.  Thus, 
there  being  nothing  in  the  statute  9  Anne,  c.  20,  to  restrict  the 
word  "  return  "  so  as  to  prevent  its  applying  to  a  return  of  un- 
conditional compliance,  the  question  is,  does  the  procedure 
under  that  statute  still  continue  notwithstanding  that  the  statute 
has  been  repealed  ?  I  think  it  does.  Order  LXXIL,  rule  2,  is 
this :  "  Where  no  other  provision  is  made  by  the  Acts  or  these 
rules  the  present  procedure  and  practice  remain  in  force."  Now, 
there  was  no  practice  in  such  a  case  as  this,  because  it  was  not 
usual  to  make  such  a  return  as  has  been  made  here,  but  at  the 
time  the  Judicature  Orders  and  Rules  were  passed  the  statute 
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S  Anne,  c.  20,  was  existing,  which  regulated  the  procedure  with  1884 
legard  to  writs  of  mandamus  so  as  to  enable  the  truth  of  the  TheQuebn 
return  to  be  tried  without  a  separate  action,  and  consequently  ^^^  ^ 
when  the  rules  were  passed  there  was  existing  the  procedure  under  Pirehill 
that  statute  of  Anne.  Then  it  is  said  that  Order  LXYIIL,  rule  1, 
prevents  Order  LXXII.,  rule  2,  from  applying  to  procedure  in 
writs  of  mandamus  because  it  says  nothing  in  the  rules  save  as  ex- 
pressly provided  shall  affect  the  procedure  or  practice  in,  inter  alia> 
**  proceedings  on  the  Crown  side  of  the  Queen's  Bench  Division," 
.and  as  procedure  in  regard  to  writs  of  mandamus' is  not  expressly 
provided  for  by  Order  LXXIL,  therefore  that  rule  2  of  that 
Order  does  not  apply  so  as  to  keep  alive  the  procedure  under  the 
statute  of  Anne  when  that  Act  has  been  repealed.  In  my  opinion 
that  is  not  a  sound  construction  of  those  orders.  Order  LXYIII., 
rule  1,  provides  only  for  the  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division  not  being  altered  by  the  rules,  but  I 
think  it  would  be  wrong  not  to  construe  Order  LXXIL,  rule  2, 
as  made  with  the  knowledge  that  the  statute  of  Anne  was  going 
to  be  repealed,  and  with  the  intention  that  it  should  keep  alive 
such  existing  procedure  imder  that  Act  as  had  not  been  incor- 
porated with  and  expressly  provided  for  by  the  Orders  and  Bules. 
This  appeal  must,  therefore,  in  my  opinion,  be  dismissed, 

LiNDLEY,  L. J.  I  am  of  the  same  opinion.  The  difficulty  has 
arisen  in  this  case  from  the  wording  of  Order  LIII.,  rule  9.  It 
is  plain  that  those  who  framed  that  rule  assumed  that  returns  of 
onoonditional  compliance  with  the  writ  of  mandamus  could  not 
be  traversed.  As  a  matter  of  fact  such  returns  were  not  usually 
tiaveised.  That  it  has  not  been  the  practice  to  traverse  them 
has  been  now  ascertained,  I  think,  beyond  all  question,  but  it 
does  not  follow  that  they  could  not  be  traversed.  That  depends 
on  the  construction  of  9  Anne,  c.  20.  Mr.  Bosanquet  endeavoured 
to  give  a  narrow  construction  to  the  word  **  return  "  in  s.  2  of 
that  Act  so  as  to  exclude  from  its  meaning  what  he  called  not 
strictly  a  return,  but  a  certificate  of  compliance.  I  can  see 
nothing  in  the  Act  or  books  of  practice  to  justify  any  such  dis- 
tinction. We  are  not  dealing  here  with  a  return  of  compliance 
with  a  peremptory  mandamus,  and  I  cannot  find  any  authority  for 
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1884        saying  that  a  return  of  compliance  is  not  a  return  within  the 

TbbQubxn"  meaning  of  the  statute  of  Anne.    Then  as  to  the  other  questions 

jTOTioBeoF  ^^^^  ^^  h&re  had  to  consider,  I  am  of  opinion  that  Order 

PtoKHiLL    LXXII.,  rule  2,  which  preserves  the  then  existing  procedure 

and  praotice^'^is  applicable  to  this  case.    The  argument  as  to  the 

repeal  of  the  statutes  of  Anne  and  Wm.  lY.  is  too  refined.    It 

invites  us  to  defeat  the  object  of  the  legislature  in  passing  the 

repealing  Act  46  &  47  Vict.  c.  49,  which  was  that  that  Act  and 

the  Orders  and  Bules  should  be  worked  together,  and  not  that  they 

should  be  worked,  as  we  are  asked  to  decide,  so  that  they  shall 

destroy  each  other. 

Appeal  dismissed. 

Solicitors  for  prosecutor :  Bobinson,  Preston,  &  Stow,  for  EoUitiS" 

head  dt  Moody,  TwnstaU. 

Solicitors  for  defendants :    Thomas  White  dt  Sons,  for  Hand, 

BlaJciston,  Everett,  dt  Hand,  Stafford. 

W.  P. 


Ooe.  81.  PN  THE  COURT  OF  APPEAL.] 

Ex  PABTE  WALLACE.    In  be  WALLACE. 

Bankruptcy — Bankruptcy  Petition  hy  Creditor — Signature — Signature  by 
Attorney — Bankruptcy  Eules,  1883^  r.  125 — Appendix,  Form  No.  10. 

A  bankruptcy  petition  by  a  creditor  may  be  signed  on  his  behalf  by  bis 
duly  constituted  attorney. 

A  power  of  attorney  authorized  the  attorney  (inter  alia)  "  to  commence  and 
carry  on,  or  to  defend,  at  law  or  in  equity,  all  actions,  suits,  or  other  proceed- 
ings touching  anything  in  which  I  or  my  ships  or  other  personal  estate  may  be 
in  anywise  concerned '' : — 

Held,  that  this  power  authorized  the  attorney  to  sign  on  behalf  of  his  prin- 
cipal a  bankruptcy  petition  against  a  debtor  of  the  principal. 

Appeal  against  a  receiving  order. 

On  the  18th  of  August,  1884,  a  bankruptcy  petition  was  pre- 
sented by  William  Richards  of  Prince  Edward's  Island,  in  the 
Dominion  of  Canada,  against  J.  J.  Wallace,  who  carried  on  busi- 
ness in  the  city  of  London.  The  petition  was  signed  **  William 
Bichards,  by  his  attorney,  Thomas  Ficton  Bichards/'  The  signa- 
ture was  attested  by  a  witness,  and  the  attestation  clause  was  as 
follows:    'Signed  by  the  petitioner  by  his  attorney,  Thomas 
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Picton  Bichardsy  in  my  presence."  The  petition  alleged  that  1884 
Wallace  was  indebted  to  the  petitioner  in  the  sum  of  800Z.,  the  Ex  parte 
amount  due  in  respect  of  a  dishononred  bill  of  exchange  for  Wallaob. 
800/.  drawn  by  Wallace,  of  which  the  petitioner  was  the  holder.  Wallaob. 
On  the  8th  of  Febmary,  1879,  William  Bichards^  who  was  a 
shipowner,  executed  a  power  of  attorney  in  favour  of  Thomas 
Picton  Richards.  This  power  contained  a  recital  that  WilliGan 
Richards  was  possessed  of  certain  ships  and  yessels,  and  shares 
in  ships  and  ressels,  and  that  he  had  occasion  from  time  to 
time  to  send  to  England  for  sale  and  otherwise  other  ships  and 
TesselSy  and  to  transact  business  of  various  descriptions  there, 
and  that  he  was  also  possessed  of  other  personal  property  and 
effects  in  the  United  Kingdom  and  elsewhere  on  the  continent 
of  Ekurope,  and  that  he  was  desirous  of  appointing  an  attorney 
to  manage  his  affairs  and  business.  And  he  thereby  appointed 
T.  P.  Bichards  to  be  his  attorney  in  his  name  and  on  his  behalf 
(inter  alia)  '*  to  commence  and  carry  on,  or  to  defend,  at  law  or 
in  equity,  all  actions,  suits,  or  other  proceedings  touching  any* 
thing  in  which  I  or  my  ships  or  other  personal  estate  may  be  in 
anywise  concerned."  On  the  17th  of  October  the  petition  was 
heard  by  Mr.  Registrar  Brougham.  One  of  the  objections  taken 
on  behalf  of  the  debtor  was  that  the  petition  was  not  duly  signed 
as  required  by  rule  125  of  the  Bankruptcy  Bules,  1883,  and  Form 
Na  10  in  the  Appendix.  (1)  The  Registrar  overruled  the  objec- 
tion, and  made  a  receiving  order. 
The  debtor  appealed. 

F.  Cooper  Willis^  for  the  appellant.  A  bankruptcy  petition 
by  a  creditor  must  be  signed  by  the  creditor  himself ;  it  cannot 
be  signed  by  his  attorney  on  his  behalf.  This  is  the  effect  of 
rule  125  of  the  Bankruptcy  Bules,  1883,  and  Form  No.  10. 

[BowBN,  L.J.  Why  should  not  a  man  sign  a  bankruptcy 
petition  by  his  attorney  as  well  as  any  other  document  ?] 

At  any  rate  the  power  of  attorney  in  the  present  case  does  not 

(1)  Rule  125  provides  that  "  a  ere-  tion  shall  be  signed  by  the  petitioner, 

ditor's  petition  shall  be  in  Form  No.  10  and  that  his  signature  shall  be  attested 

in  the  Appendix,  with  such  variations  by  a  witness,  and  the  attestation  clause 

as  circumstances  may  reqiiire."  contains  the  words  "  signed  by  the 

Form  No.  10  provides  that  the  peti-  petitioner  in  my  presence." 
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confer  on  the  attorney  power  to  sign  a  bankruptcy  petition  on 
behalf  of  the  principal.  The  power  to  issue  a  writ  does  not  neces- 
sarily imply  a  power  to  sign  any  document  on  behalf  of  the 
principal.  This  is  the  only  legal  proceeding  which  has  to  be 
commenced  by  the  signature  of  a  document  by  the  person  who 
commences  it. 

B,  Vaughan  Williams,  for  the  creditor,  was  not  heard. 

Baggallay,  L.J.  (after  stating  the  facts  and  dealing  with  a 
question  of  fact  which  had  been  argued,  continued: — )      The 
next  question  is  whether  the  signature  of  a  bankruptcy  petition 
by  an  attorney  on  behalf  of  the  petitioner  is  a  sufficient  signature. 
I  can  entertain  no  doubt  whatever  that  it  is,  provided  that  the 
power  of  attorney  authorizes  the  signature;  and  I  am  satisfied 
that  the  words  of  the  power  in  the  present  case  were  sufficient  to 
authorize  T.  P.  Bichards  to  sign  the  petition  on  behalf  of  his 
principal.    He  is  authorized  by  it  **  to  commence  and  carry  on,  or 
to  defend,  at  law  or  in  equity,  all  actions,  suits,  or  other  proceed- 
ings touching  anything  in  which  I  or  my  ships,  or  other  personal 
estate,  may  be  in  anywise  concerned."    The  power  of  an  attorney 
to  act  on  behalf  of  his  principal  in  bankruptcy  matters  has  been 
undisputed  ever  since  the  decision  of  the  Lords  Justices  in  Ex  parte 
Frampton  (1),  twenty-five  years  ago,  in  which  it  was  held  that, 
when  a  person  on  leaving  the  country  had  authorized  another, 
either  verbally  or  in  writing,  to  act  for  him  generally  in  his 
absence,  the  person  so 'authorized  could  instruct  a  solicitor  to 
appear  on  behalf  of  his  principal  to  shew  cause  against  an  adjudi- 
cation of  bankruptcy  against  him.    No  doubt  we  shall  be  going 
a  step  further  in  holding  that  the  power  authorizes  the  signature 
of  a  document  by  the  attorney  on  behalf  of  the  principal,  but 
the  signature  is  essential  to  the  doing  of  the  act — the  commence- 
ment of  proceedings  in  bankruptcy — which  is  authorized.    I 
agree  with  the  Begistrar. 

BowEK,  L.  J.  I  cannot  entertain  any  doubt  that  Baggallay,  L.  J., 
is  right  in  the  view  which  he  has  expressed.  The  words  of  the 
power  are  wide  enough  to  confer  on  the  attorney  authority  to 

(1)  1 D.  P.  &  J.  263. 
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commence  proceedings  in  bankruptcy  by  signing  a  bankruptcy 
petition  on  behalf  of  his  principal. 

PsYy  L.  J.    I  am  entirely  of  the  same  opinion. 

Solicitor  for  debtor :  J".  T.  Wat8(m. 

iSolicitors  for  creditor :  Hollams,  Son,  dt  Coward. 

W.  L.  C. 


1884 


Ex  parte 

Wallace. 

In  re 
Wallace. 


Ex  PASTE  VAUGHAN.    In  re  RIDDEOUOH. 

Bankruptcy — Crediton*  Deed — Act  of  Bankruptcy — Subsequent  Bankruptcy  of 
Dd>tor — Liability  of  Trustee  under  Deed  to  account  to  Trustee  in  Bank- 
ruptcy, 

When  the  trustee  under  a  creditors'  deed  takes  possession  of  the  debtor's 
{HTopertj  and  carries  on  his  business  under  the  provisions  of  the  deed,  and  the 
debtor  is  subsequently  adjudicated  a  bankrupt  on  the  act  of  bankruptcy  com- 
mitted by  the  execution  of  the  deed,  the  trustee  in  the  bankruptcy  must  elect  to 
treat  the  trustee  under  the  deed  either  as  a  trespasser  or  as  his  agent.  If  he 
elects  to  treat  him  as  a  trespasser,  the  trustee  imder  the  deed  must  deliver  up  to 
him  all  the  property  of  the  bankrupt  of  which  he  took  possession,  and  which 
remains  in  his  possession  unconverted,  and  must  pay  him  the  value  of  that 
property  which  he  has  converted. 

Appeal  from  the  Manchester  County  Court. 

On  the  14th  of  February,  1884,  Bobert  Eiddeough,  a  baker  at 
Manchester,  executed  a  deed  by  which,  in  consideration  of  a  release 
and  discharge  from  his  creditors  respectively  therein  contained, 
he  conyeyed  and  assigned  all  his  property,  real  and  personal,  to 
Henry  Yaughan  absolutely,  on  trust  for  sale,  conversion  and  col« 
lection.  And  it  was  thereby  declared  and  agreed  that  until  such 
sale  it  should  be  lawful  for  the  trustee,  and  he  was  thereby  em- 
powered to  carry  on  the  business  of  the  debtor,  and  to  purchase 
goods  on  credit  or  otherwise,  and  to  employ  any  part  of  the  estate 
and  effects  therein,  and  to  employ  any  person  or  persons  (includ- 
ing the  debtor)  therein,  at  such  salary  as  he  might  think  fit,  and 
otherwise  conduct  the  same  as  fully  in  all  respects  as  the  debtor 
might  have  done  if  the  deed  had  not  been  made,  and  should  hold 
the  profits  upon  trust,  after  payment  of  the  expenses,  for  the 
creditors  in  manner  thereinafter  appearing.  And  it  was  thereby 
declared  that  the  trustee  should  stand  possessed  of  the  proceeds 
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1884        of  the  estate,  and  the  debts  to  be  collected  by  him,  in  trusty  after 
Expatte     payment  of  certain  costs,  indnding  the  costs  of  the  realization 
Yacohav.    m^^  winding-np  of  the  estate,  and  after  making  any  payments  or 
BmnoDOH.  allowances  which  wonld  have  preference  or  be  entitled  to  be  paid 
in  fall  in  case  of  bankruptcy,  to  pay,  diyide,  and  distribute  the 
residue  of  the  trust  moneys  amongst  the  creditors  of  the  debtor 
as  in  bankruptcy,  and  to  pay  the  surplus  (if  any)  to  the  debtor. 
And  it  was  provided  that  the  trustee  should  act  on  the  instruc- 
tions and  with  the  approval  of  three  of  the  creditors,  who  should 
form  a  committee  of  inspection  pursuant  to  resolution.     This 
deed  was  assented  to  by  a  considerable  number  (but  not  by  all) 
of  the  debtor's  creditors. 

Under  it  Yaughan  took  possession  of  the  debtor's  shops  and 
property,  and,  with  the  consent  of  the  committee  of  inspection, 
carried  on  his  business,  until  the  9th  of  April,  1884,  and  in  so 
doing  he  made  purchases  of  fresh  goods,  such  as  flour  and  yeast, 
for  the  purposes  of  the  business.  On  the  28th  of  February  some 
of  the  creditors,  who  had  not  assented  to  the  deed,  presented  a 
bankruptcy  petition  against  the  debtor  in  the  County  Court, 
alleging  the  execution  of  the  deed  as  an  act  of  bankruptcy,  and 
on  this  petition  a  receiving  order  was  made  on  the  7th  of  ApriL 
On  the  9th  of  April  an  order  was  made  that  the  bankrupt's  estate 
should  be  wound  up  summarily  under  s.  121  of  the  Bankruptcy 
Act,  1883.  On  the  21st  of  April  an  adjudication  of  bankruptcy 
was  made,  and  the  official  receiver  thereupon  became  the  trustee 
in  the  bankruptcy.  On  the  9th  of  April  the  official  receiver  took 
possession  of  the  bankrupt's  property.  Yaughan  afterwards 
rendered  an  account  to  the  official  receiver  which  shewed  that  he 
had  received  under  the  provisions  of  the  deed  the  sum  of 
£293  Is.  6d.  This  sum  was  made  up  of  £18  18d.,  "  cash  in  hand 
from  debtor ; "  the  daily  amounts  of  *^  cash  sales  "  during  the 
carrying  on  of  the  business;  and  one  book  debt  The  account 
shewed  per  contra  that  Yaughan  had  expended  sums  amounting 
in  the  whole  to  324Z.  198.  3d.  This  amount  was  made  up  of  such 
items  as  wages,  44Z. ;  possession  money,  12i.  168. 6d.  to  each  of  two 
men  who  were  placed  in  possession  of  the  bankrupt's  two  shops ; 
and  sums  paid  for  new  accounts  for  goods  supplied,  such  as  flour 
and  yeast. 
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On  the  application  of  the  official  receiver  the  judge  ordered       i884 
that  Yanghan  should  forthwith  pay  to  him  the  sum  of  293Z.  Is.  65.,     Exparu 

admitted  by  the  acconnt  to  have  been  received  by  him  under  the  Vaughak. 

deed,  and  should  hand  over  to  the  trustee  all  other  property  of  the  BmraauoH. 
debtor  of  which  he  held  possession  under  and  by  virtue  of  the 
deed. 

Yaughan  appealed. 

Bigham^  Q.C.f  and  C7.  A.  EusseU,  for  the  appellant.  The  official 
receiver  is  only  entitled  to  demand  the  debtor's  property.  He  is 
not  entitled  to  the  flour  which  the  trustee  bought  with  his  own 
money.  He  cannot  take  the  loaves  which  were  made  with  that 
flour,  without  allowing  the  trustee  the  cost  of  it,  which  he  has 
paid  out  of  his  own  money,  or  for  which  he  is  personally  liable. 
If  an  action  of  trover  had  been  brought  by  the  official  receiver 
against  the  trustee,  he  could  have  recovered  damages  for  any 
property  of  the  bankrupt  which  the  trustee  had  taken  possession 
of  and  converted,  and  he  could  have  recovered  in  specie  any 
property  of  the  bankrupt  which  remained  unconverted.  But 
that  is  all  he  could  have  recovered,  and  his  right  is  no  higher 
now. 

As  to  the  other  expenses  which  the  trustee  has  incurred  in 
carrying  on  the  business,  his  right  is  perhaps  not  so  clear*  It 
may  be  said  that,  the  deed  being  a  nullity,  the  trustee  was  a  mere 
volunteer,  and  he  spent  these  moneys  at  his  own  risk.  But  it 
has  been  held  that  a  trustee  in  bankruptcy  (and  the  official 
receiver  stands  in  the  same  position)  being  an  officer  of  the  Court, 
not  only  takes  the  bankrupt's  estate  subject  to  all  equities,  but 
ought  to  do  that  which  the  Court  thinks  right  and  reasonable, 
irrespective  of  hard  technical  rules  of  law  or  equity :  Ex  parte 
James.  (1)  That  principle  applies  here.  It  is  not  suggested  that 
the  appellant  has  acted  improperly  in  any  way ;  it  is  only  said 
that  he  has  expended  more  than  was  necessary.  He  ought  to  be 
allowed  the  proper  costs  of  carrying  on  the  business,  which  he 
did  at  the  instance  of  the  bankrupt,  whom  the  official  receiver 
now  represents.  An  inquiry  as  to  the  amount  may  be  necessary. 
In  Ex  parte  the  Official  Beeeiver  (2),  a  case  very  Like  the  present, 

(1)  Law  Rep.  9  Ck  609,  614.  (2)  32  W.  B.  1001. 
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1884  the  only  qnestion  raised  was  whether  the  trustee  under  a  creditors* 
Ex  parte  deed  was  entitled,  as  against  the  official  receiver  in  the  sabse- 
Vaughak^  quent  bankruptcy  of  the  debtor,  to  remuneration  for  his  personal 
RiDDBorGH.  services  in  carrying  on  the  debtor's  business ;  it  was  not  disputed 
that  he  ought  to  be  allowed  the  moneys  which  he  had  paid  for 
carrying  it  on.  In  Smith  v.  Dresser  (I)  the  trustee  of  an  invalid 
creditors'  deed  was  disieJlowed  some  costs  incurred  by  him  in 
getting  in  moneys  of  the  debtor,  but  the  trustee's  claim  there  was 
really  in  the  nature  of  remuneration  for  personal  services.  In 
Woods  V.  Axton  (2)  a  bill  was  filed  by  an  assignee  in  bankruptcy 
to  set  aside  a  creditors'  deed  which  a  bankrupt  (a  builder)  had 
executed,  and  the  Court,  in  setting  aside  the  deed,  allowed  the 
trustees  moneys  which  they  had  expended  in  completing  un- 
finished houses.  The  official  receiver  is  entitled  only  to  such 
part  of  the  property  of  the  bankrupt  as  now  remains  in  specie, 
and  to  damages  for  the  conversion  of  such  part  as  has  been  con- 
verted by  the  trustee,  or,  if  he  chooses  to  treat  the  trustee  as 
having  carried  on  the  business  as  his  agent,  an  account  must  be 
taken  as  between  principal  and  agent,  with  proper  allowances  to 
the  agent. 

Sir  F.  HerscheU,  S.O.,  and  Pankhursty  for  the  official  receiver. 
The  appellant  dealt  with  the  bankrupt's  property  with  notice  of 
an  act  of  bankruptcy.  He  is  not,  therefore,  entitled  to  very 
favourable  consideration  from  the  Court,  or  to  have  more  than  his 
strict  legal  rights.  He  has  been  a  party  to  an  attempt  by  the 
bankrupt  and  some  of  his  creditors  to  defeat  the  bankrupt  law. 
The  property  comprised  in  the  deed  was  the  property  of  the 
official  receiver  as  trustee  in  the  bankruptcy  by  virtue  of  the 
relation  back  of  his  title,  and  if  the  appellant  has  chosen  to  mix 
property  which  he  himself  bought  with  the  property  of  the  trustee, 
he  has  only  himself  to  thank  for  the  consequences.  That  cannot 
prejudice  the  position  of  the  trustee. 

[Stephen,  J.  How  can  the  trustee  acquire  any  right  to  what 
the  appellant  bought  with  his  own  money  ?] 

The  appellant  has  not  attempted  to  distinguish  in  his  account 
between  the  proceeds  of  the  bankrupt's  property  and  the  proceeds 
of  that  which  he  himself  bought,  and  he  has  lumped  all  his 
(1)  Law  Rep.  1  Eq.  651.  (2)  W.  N.  1866,  p.  207. 
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expenses  together.    He  is  not  entitled  to  charge  against  the  trustee       1884 
the  sums  which  he  expended  in  wages^  for  he  had  no  authority  to     lie  parte 
carry  on  the  business.  aughah. 

[Cave,  J.     Surely  you  can  only  claim  the  property  of  the  BiDDsouaH, 
bankrupt  which  the  appellant  actually  received.] 

The  appellant  cannot  be  allowed  any  deduction  for  what  he  has 
paid  out  of  the  bankrupt's  money.  In  truth,  he  has  not  benefited 
the  estate,  for  he  has  injured  the  goodwill  of  the  business  by 
having  men  in  possession  at  the  shops. 

[Stephen,  J.  You  may  treat  him  as  your  agent,  and  then,  no 
doubt,  you  would  have  a  remedy  against  him  for  any  misconduct 
in  that  character,  or  you  can  treat  him  as  a  trespasser  and  recover 
damages  from  him.    But  you  cannot  have  it  both  ways.] 

The  official  receiver  is  entitled  to  the  value  of  the  goodwill, 
stocky  and  everything  of  which  the  appellant  took  possession,  and 
he  is  not  entitled  to  any  deduction.  ; 

[Cave,  J.  I  doubt  whether  you  could  recover  the  value  of  the 
goodwill  in  an  action  of  trespass.  I  think  you  would  only  be 
entitled  to  damages  for  the  loss  of  profits  caused  by  the  trespass.]  i 

It  is  a  serious  matter  if,  by  means  of  an  abortive  deed,  the 
property  of  the  creditors  can  be  wasted  without  any  remedy. 

[Cave,  J.  It  seems  to  me  that  you  cannot  treat  the  appellant 
as  to  part  of  what  he  did  as  your  agent,  and  as  to  the  rest  of  it  as 
a  trespasser.] 

He  must  account  for  the  value  of  the  property  of  which  he 
took  possession  under  the  deed,  including  the  goodwill  of  the 
business.  The  goodwill  goes  with  the  possession  of  the  shop,  and 
it  belonged  to  the  trustee  in  the  bankruptcy  by  virtue  of  the 
relation  back  of  his  title. 

[Stephen,  J.  You  are  attempting  to  carry  the  doctrine  of 
relationr  back  a  long  way.] 

The  trustee  is,  at  any  rate,  entitled  to  everything  which  the 
appellant  received  by  the  sale  of  any  part  of  the  bankrupt's 
property,  without  any  deduction. 

[Cave,  J.    You  are  claiming  more  than  is  allowed  as  against, 
a  trespasser  who  converts  minerals  in  a  mine ;  he  is  entitled  to 
some  allowances.    You  want  to  make  none  at  all.] 


u 
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1884  If  the  appellant  can  shew  that  he  has  received  anything  by 

Exparte     means  of  goods  which  he  has  himself  bought,  he  may  be  entitled 

Vauohan.    ^  j^  allowance  for  that.    But  he  cannot  be  allowed  anything 

BrnDEouGH.  which  he.  has  paid  out  of  the  bankrupt's  estate,  for  he  made  the 

payments  with  notice  of  the  act  of  bankruptcy. 

[Cave,  J.  Tou  may  have  either  an  inquiry  as  to  the  value  of 
the  bankrupt's  property  of  which  the  appellant  took  possession,  or 
an  inquiry  as  to  the  profits  which  he  has  made,  or  ought  to  have 
made,  by  carrying  on  the  business. 

Stephen,  J.  The  principle  on  which  the  account  is  to  be  taken 
must  depend  on  the  way  in  which  you  elect  to  treat  the  appel- 
lant. If  you  choose  to  accept  him  as  your  agent,  you  will  be 
entitled  to  an  account  of  the  carrying  on  of  the  business,  and  the 
profit  which  he  has  made,  or  ought  to  have  made.  If,  on  the 
other  hand,  you  treat  him  as  a  trespasser,  and  claim  reparation 
for  the  wrong  which  he  has  done  you,  I  think  you  can  only  have 
compensation  for  that  of  which  he  took  wrongful  possession.] 

We  elect  to  treat  him  as  a  trespasser. 

[Stephen,  J.  Then  you  are  entitled  to  an  account  of  the 
value  of  the  property  of  the  bankrupt  of  which  the  appellant 
took  possession,  and  which  he  has  since  converted ;  the  value,  that 
is,  at  the  time  when  the  possession  was  taken.] 

Sir  F.  Herschdl,  8.G.  The  inquiry  ought  to  be  at  the  expense 
of  the  appellant,  because  he  meddled  with  the  estate  with  notice 
of  an  act  of  bankruptcy.  The  deed  is  contrary  to  the  policy  of 
the  bankrupt  law,  and  the  creditors'  property  ought  not  to  be 
wasted  in  an  inquiry  which  is  rendered  necessary  by  the  commis- 
sion of  an  act  of  bankruptcy  with  the  knowledge  of  the  man  who 
asks  for  the  inquiry. 

[Stephen,  J.  I  think  the  point  is  a  weighty  one,  and  one 
which  may  probably  require  consideration  by  the  Court.  A  man 
who  takes  with  notice  of  an  act  of  bankruptcy  cannot  be  fiEivoured. 
Still  we  think  that  the  question  who  is  to  pay  the  costs  of  the 
inquiry  ought  to  be  reserved  till  the  inquiry  is  completed.] 

Sir  jPl  Herschell,  8.G*  The  matter  is  of  importance,  because  in 
many  cases  attempts  are  made  to  evade  the  provisions  of  the 
Bankruptcy  Act. 
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[Stephen^  J.     Costs  are  the  great]iiistniment  of  correction  in       1884 
the  hands  of  the  Court,  and  certainly,  if  there  is  a  deliberate     ExparUt 
attempt  to  tamper  with  the  bankruptcy  law,  it  would  require  a    ^^^^^^• 
great  deal  of  argument  to  induce  us  to  give  costs  to  a  man  who  BrnDEouas. 
had  done  anything  contrary  to  that  law.    But  all  the  circum- 
stances would  have  to  be  taken  into  consideration,  and  they 
ought  all  to  be  known  to  us  before  we  express  an  opinion.] 

Bighamj  Q.C.  The  appellant  was  ordered  to  pay  the  costs  in 
the  Conrt  below.  This  Court  will  reserve  all  the  costs  until  after 
the  inquiry. 

Peb  Cubiax.  AU  the  costs  will  be  reserved.  The  order, 
so  fjEir  as  it  directs  payment  of  the  2931.  1&  6(2.,  will  be  dis- 
cha^ed. 

Solicitors  for  appellant :  Pritehard,  Baglefield  &  Co.,  for  Booie 
&  Edgar,  Manchester. 
Solicitor  for  official  receiver :  Solicitor  to  Board  of  Trade. 

W.  L.  a 
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1884  Ex  PABTB  WOLVEBHAMPTON  AND  STAFFORDSHIRE  BANKING 

Nov,  12.  COMPANY.    In  bb  CAMPBELL. 

Bankruptcy — JSdaiion  back  qf  Trustee^ $  TUU — Payment  of  Bankrupts  Money  to 
procure  Withdrawal  of  Criminal  Prosecution — Illegal  Consideration — 
Right  of  Trustee  to  recover  from  Payee. 

A  banking  company  commenced  a  prosecution  against  a  customer  for 
having  obtained  credit  from  them  imder  false  pretences,  which  is,  by  s.  13  of 
the  Debtors  Act,  1869,  made  a  misdemeanour.  At  this  time  the  bank  had 
notice  of  an  act  of  bankruptcy  committed  by  the  customer.  On  the  day  on 
which  the  summons  was  to  be  heard  by  the  magistrate,  H.  (whose  wife  was  an 
aunt  of  the  customer's  wife)  signed  an  xmdertaking  that,  if  the  magistrate 
would  allow  the  summons  to  be  withdrawn,  he  would  pay  the  bank  the  sum 
which  the  customer  had  obtained  from  them  by  the  false  pretences.  An  appli- 
cation was  made  to  the  magistrate  by  the  customer's  solicitor  to  allow  the 
summons  to  be  withdrawn.  The  application  was  assented  to  by  the  bank's 
solicitor  and  was  granted  by  the  magistrate.  H.  then  paid  the  money  to  the 
bank.  The  bank  manager  believed  that  H.  was  paying  the  money  out  of  his 
own  pocket*  The  customer  was  soon  afterwards  adjudicated  a  bankrupt,  upon 
the  act  of  bankruptcy  of  which  the  bank  had  notice.  The  trustee  in  the 
bankruptcy  discovered  that  the  money  which  H.  had  paid  to  the  bank  had 
been  previously  handed  to  him  by  the  bankrupt's  wife,  she  having,  with 
the  bankrupt's  knowledge,  taken  it  for  the  purpose  of  paying  the  bank  out  of  a 
bag  of  money  belonging  to  the  bankrupt : — 

Hdd,  that,  the  consideration  for  the  payment  to  the  bank  being  the  stifling 
of  a  prosecution,  there  was  no  legal  consideration,  and  that,  though  H.,  being 
in  pari  delicto,  could  not  have  recovered  the  money  from  the  bank,  the  trustee, 
to  whom  by  virtue  of  the  relation  back  of  his  title  to  the  act  of  bankruptcy^ 
the  money  really  belonged,  could  recover  it. 

Ex  parte  Caldecott  (4  Ch.  D.  150)  distinguished. 

Leave  to  appeal  to  the  Court  of  Appeal  refused. 

Appeal  from  the  Wolverhampton  County  Court. 

Dayid  Campbell  was  a  potato  merchant  at  Wolyerhampton, 
and  he  kept  an  account  with  the  Wolverhampton  and  Stafford- 
shire Banking  Company,  which  in  December,  1883,  was  over- 
drawn. On  the  22nd  of  December  he  had  an  interview  with  the 
manager  of  the  bank,  and  requested  him  to  cash  two  cheques 
for  sums  amounting  to  96Z.  48.  Ultimately  the  manager  con- 
sented to  do  this,  on  Campbell's  undertaking  to  pay  lOZ.  into  the 
bank  at  once,  and  to  pay  the  rest  of  the  967.  45.  on  the  26th  of 
December.    The  bank  cashed  the  cheques,  but  Campbell  did  not 
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pay  in  either  the  lOZ.  or  the  rest  of  the  snm  as  he  had  promised.        1884 
On  the  29th  of  December  he  filed  a  liqmdation  petition  of  which     Exparu 
the  bank  received  notice  the  same  day.    On  the  7th  of  January     ^I^pton 
the  bank  obtained  from  the  stipendiary  magistrate  at  Wolver-  Biinuxa  Co. 
hampton  the  issue  of  a  summons  against  Campbell,  to  answer  a    oai^bcll. 
<diaige  of  haying  incurred  a  liability  and  obtained  credit  under 
false  pretences,  or  by  means  of  other  fraud,  contrary  to  sub-s.  1  of 
8.  13  of  the  Debtors  Act,  1869,  and  the  11th  of  January  was 
fixed  for  the  hearing  of  the  summons.    On  the  10th  of  January, 
Mr.  Ebenezer  Hunter,  an  uncle  of  Campbell's  wife,  had  an  inter- 
Tiew  with  the  bank  manager,  and  endeayoured  to  induce  him 
to  withdraw  the  summons.    The  manager  referred  him  to  the 
solicitors  of  the  bank.    Hunter  called  on  the  solicitors,  and  they 
ananged  with  him  that  they  would  consent  to  an  application  to 
the  magistrate  on  behalf  of  Campbell  for  the  withdrawal  of  the 
summons,  on  his  undertaking  to  pay  the  bank  the  96Z.  4«.  and 
102L  10«.  for  costs.    Hunter  signed  an  undertaking  to  that  effect. 
When  the  summons  came  on  to  be  heard,  Campbell's  solicitor 
applied  to  the  magistrate  to  allow  it  to  be  withdrawn.    The 
solicitors  of  the  bank  consented  to  the  application,  and  the 
magistrate  allowed  it.    After  this  Hunter  went  to  the  bank  and 
paid  the  106Z.  14s.    He  was  asked  how  it  was  that  he  was  putting 
his  hand  into  his  pocket  in  the  matter,  and  he  told  both  the 
manager  and  the  solicitor  that  Mrs.  Campbell  was  a  favourite 
niece  of  his  wife,  and  that  he  was  anxious  that  her  feelings 
should  be  spared. 

The  proceedings  under  the  liquidation  petition  afterwards  fell 
through,  and  on  the  15th  of  January  a  receiving  order  was  made 
against  Campbell  upon  a  creditor's  petition,  founded  on  the  filing 
of  the  liquidation  petition  as  an  act  of  bankruptcy.  Campbell 
was  afterwards  adjudicated  a  bankrupt,  and  the  trustee  in  the 
bankruptcy  applied  to  the  county  court  for  an  order  that  the 
bank  should  pay  the  106Z.  14^.  to  him,  on  the  ground  that  it 
formed  part  of  the  estate  of  the  bankrupt.  There  was  evidence 
that  Hunter  paid  the  106L  14«.  to  the  bank  in  coin,  which  he  had 
previously  received  from  the  bankrupt's  wife,  and  that  she  had 
taken  the  money  out  of  a  bag  of  money^which  her  husband  had 
handed  to  her  for  the  purpose.    The  [bank  manager  and  the 
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1884        bank's  solicitor  deposed  that  they  believed  that  Hunter  was  pay- 

ExparU     ^^  ^^  bank  his  own  money,  and  that  he  did  not  state  to  them 

2[^J^    the  source  from  which  he  had  obtained  it.    The  judge  ordered 

BAsnvo  Ck>.  the  bank  to  pay  the  106Z.  14a.  to  the  trustee,  on  the  ground  that 

Cammll    ^^^®y  belonging  to  the  bankrupt's  creditors  had  been  paid  to 

stifle  a  prosecution.    The  bank  appealed. 

Cooper  Willia,  Q.C.,  and  Flumptre,  for  the  appellants.  The 
money  was  given  to  Hunter  by  the  bankrupt's  wife,  she  having 
taken  it  out  of  a  bag  belonging  to  her  husband.  Hunter  got 
a  legal  title  to  the  money.  At  any  rate,  he  represented  to  the 
bank  that  he  was  not  paying  the  money  to  them  as  the  bank- 
rupt's agent. 

[Stephen,  J.  \Miat  has  the  knowledge  of  the  bank  to  do 
with  the  matter  ?] 

Money  can  bd  followed  only  when  there  is  a  trust. 

[Cave,  J.  I  do  not  agree  to  that  proposition.  If  money  is 
ear-marked  it  can  be  followed;  although  if  it  is  used  by  the 
wrongdoer  to  pay  a  debt  of  his  own,  the  creditor  to  whom  it  is 
paid  may  be  entitled  to  keep  it] 

Hunter  paid  the  money  in  discharge  of  an  obligation. 

[Stephen,  X '  K  he  had  paid  the  money  in  discharge  of  a 
debt  of  his  own,  t)F  had  paid  it  to  the  credit  of  his  overdrawn 
current  account  with  his  bankers,  it  could  not  be  followed.  But 
he  was  under  no  obligation  to  pay  the  bankrupt's  debt  to  the 
bank.] 

He  had  given  a  written  undertaking  to  pay  it.  A  fraud  com- 
mitted by  the  bankrupt  cannot  destroy  the  title  of  a  person  who 
had  no  notice  of  the  fraud. 

[Cave,  J.  If  Hunter  had  paid  the  money  away  in  discharge 
of  a  debt  of  his  own  the  payee  would  have  a  good  title  to  it,  but 
surely  not  if  he  paid  it  away  voluntarily.] 

Hunter  paid  it  away  as  his  own  money  in  discharge  of  his 
undertaking  to  the  bank.  There  was  nothing  improper  in  the 
transaction  so  far  as  the  bank  were  concerned. 

[Stephen,  J.    Was  there  a  good  consideration  as  between 
Hunter  and  the  bank  for  money  paid  to  stifle  a  prosecuticm  ?] 
No  felony^  had  been  committed.    It  is  not  enough  to  shew 
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that  the  bank  were  indnced  by  the  payment  to  abstain  from        1884 
prosecuting -Campbell :  Flower  v.  Sadler.  (1)  Expcurie  ~^ 

[Cave,  J.    It  is  a  different  thing  if  the  payee  enters  into  an     ]^^Ji^ 
agreement  not  to  prosecute.]  BAiouNa  Go. 

Whatever  difficulty  there  might  have  been  in  enforcing  the  oa^bell. 
agreement.  Hunter  paid  the  money  to  the  bank  in  discharge  of  it. 
The  bank  must  be  entitled  to  retain  the  money  as  against  him, 
and  they  had  no  notice  that  the  money  belonged  to  any  one  else. 
There  is  no  authority  for  saying  that,  when  a  prosecution  is  only 
for  a  misdemeanour,  and  the  tribunal  sanctions  its  withdrawal,  the 
prosecutor  is  bound  to  go  on  with  it.  The  bank  have  got  posses* 
sion  of  the  money,  and  it  cannot  be  taken  away  from  them. 
There  has  been  no  offence  against  the  bankrupt  law,  and,  there- 
fore, the  trustee  stands  in  no  better  position  than  the  bankrupt 
himself  would  have  stood  if  there  had  been  no  bankruptcy :  Ex 
parte  Caldecoti.  (2)  .  The  bankrupt  himself  could  not  have  re- 
covered the  money.  There  was  no  agreement  to  withdraw  the 
prosecution ;  it  was  at  the  most  an  agreement  not  to  press  it. 

Window^  Q.C.y  and  J.  "E,  LitMcUer,  for  the  official  receiver, 
were  not  heard. 

Stephen,  J.  My  view  of  the  case,  putting  it  very  shortly,  is 
this : — As  between  Hunter  and  the  bank  there  was  no  considera- 
tion at  all  for  the  payment,  because  it  was  made  in  pursuance  of 
a  corrupt  bargain.  He  said  to  the  bank,  I  will  pay  the  money,  if 
you  will  abandon  the  prosecution.  That  is  what  it  comes  to  in 
substance.  Hunter,  therefore,  conferred  on  the  bank  no  better 
title  to  the  money  than  he  had  himself,  and  he  had  no  title  to  it, 
because  it  was  given  to  him  by  Campbell's  wife,  with  his  know- 
ledge, for  the  purpose  of  getting  rid  of  the  prosecution.  Hunter 
in  making  the  payment  to  the  bank  was  really  acting  as  Camp- 
bell's agent.  Another  point  is  this,  and  it  establishes  a  distinc- 
tion between  the  present  case,  and  Ex  parte  CaMeeott.  (2)  The 
object  of  making  the  payment  was  to  cheat  the  creditors  of 
Campbell^  to  divert  the  money  from  the  general  body  of  the 
creditors  in  favour  of  these  particular  creditors.  I  think  this  was 
clearly  an  offence  against  the  bankrupt  laws ;  it  was  contrary  to 

(1)  10  Q.  B.  D.  572.  (2)  4  Ch.  D.  150. 
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1884  their  policy.  The  bank  were  assisting  Campbell  in  evading 
Ex^fU  those  laws,  in  order  that  he  might  escape  the  prosecution  with 
^J[|^^    which  he  was  threatened. 

Bankiko  Co. 

Ca^>bkll.  Cave,  J.  I  am  of  the  same  opinion.  A  prosecution  had  been 
commenced  by  the  bank  against  the  bankrupt,  either  on  good 
grounds  or  on  bad  grounds ;  it  is  not  material  to  inquire  which. 
If  it  was  commenced  on  good  grounds,  it  ought  to  have  been 
proceeded  with,  and  not  made  an  instrument  for  obtaining  pay- 
ment of  the  bank's  debt.  If  it  was  conmienced  on  bad  grounds, 
that  makes  the  case,  in  my  opinion,  still  worse  for  the  bank,  for  then 
it  must  haye  been  commenced  only  with  the  object  of  obtaining 
.payment  of  the  debt.  I  will,  however,  assume  that  the  prose- 
cution was  honestly  instituted.  Then  Hunter  comes  to  the  bank 
and  offers  to  pay  the  debt  if  they  will  withdraw  the  prosecution, 
and  they  agree  to  this.  This  was  an  illegal  contract,  an  agree- 
ment to  interfere  with  the  course  of  justice  and  stifle  a  prosecu- 
tion. Consequently  there  was  no  consideration  for  the  payment 
of  the  money.  But,  both  parties  being  in  pari  delicto,  Hunter 
could  not  have  recovered  the  money  from  the  bank.  The  money, 
however,  was  not  the  money  of  Hunter ;  it  was  furnished  by  Camp- 
bell, and,  by  virtue  of  the  relation  back  of  the  trustee's  title  to 
the  act  of  bankruptcy,  it  was  the  money  of  the  trustee  and  had 
ceased  to  be  the  money  of  Campbell.  This  distinguishes  the 
case  from  Ex  parte  Caldecott  (1),  for  there  no  act  of  bankruptcy 
had  been  committed  prior  to  the  execution  of  the  bill  of  sale  the 
validity  of  which  was  in  question,  and  the  property  was  not  that 
of  the  trustee  at  the  time  when  the  bill  of  sale  was  executed. 
There  are  no  doubt  cases  in  which  money  cannot  be  recovered  by 
the  rightful  owner  from  a  person  who  has  obtained  possession  of 
it.  This  is  one  of  the  incidents  attaching  to  a  payment  of 
current  coin.  If  a  thief  steals  a  bank  note  and  uses  it  in  paying 
for  goods  which  he  buys,  the  rightful  owner  of  the  note  cannot 
recover  it  &om  the  vendor  of  the  goods.  But,  in  the  present 
case,  if  Hunter  had  not  paid  the  money  away  to  the  bank,  it 
cinnot  be  doubted  that  the  trustee  could  have  recovered  the 
money  from  him.    It  is  true  that  Hunter  has  paid  away  the 

(1)  4  Ch.  D.  150. 
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money  to  the  bank,  but  the  bank  have  given  no  consideration  for  188^ 

it.     The  only  reason  why  Hunter  could  not  recover  it  from  the  Eaiparte 

bank  is  that  he  is  in  pari  delicto.     But  there  is  nothine:  to  ^^^^^t^- 

prevent  the  trustee  from  recovering  the  money  from  the  bank,  Bankino  Oou 

for  nothing  had  happened  to  give  the  bank  a  better  title  to  it  qJ^J^I^ 
than  Hunter  had.     He  had  no  title  to  it,  and  therefore  the  bank 
had  none.    The  decision  of  the  county  court  judge  is  right. 

Cooper  Willis,  Q.C.y  asked  for  leave  to  appeal  to  the  Court  of 
Appeal. 

Stephen,  J.  We  cannot  give  leave.  The  case  is  not  one  of 
any  magnitude  or  of  any  general  importance. 

Cave,  J.  I  agree.  There  is  not  a  large  sum  at  stake,  and 
the  principle  involved  is  one  about  which  I  do  not  entertain  any 
doubt 

Solicitors  for  bank :  UUithome,  Carrey,  dt  VUlierSf  for  Neve  dk 
CresaweUf  Wolverhampton. 

Solicitors  for  trustee :  Clarke,  Woodcock,  dk  Byland,  for  Thome, 
Smith  and  Thome,  Wolverhampton. 

W.  L.  C. 


Ex  PABTE  MAT.    In  be  BBIGHTMORE.  Nov.  12. 

Bankruptof  —  Receiving  Order — Jurisdiction — Petition    presented  in  wrong 
Court— Bankruptcy  Act,  1883  (46  A  47  Vict.  c.  62),  u.  95,  97. 

If  a  bankruptcy  petition  is  by  inadvertence  presented  in  a  wrong  bankruptcy 
court,  tbe  court  to  which  it  is  presented  has  jurisdiction  to  make  a  receiving 
order. 

I^  however,  the  petition  is  wilfully  presented  in  a  wrong  court,  this  is  a 
ground  for  dismissing  it. 

The  Divisional  Court  made  a  receiving  order,  which  it  held  that  the  county 
court  ought  to  have  made,  and  to  which  the  debtor  had  raised  no  other  objection 
than  want  of  jurisdiction,  giving  leave  to  the  debtor  to  apply  afterwards  to  the 
Divisional  Court  to  discharge  the  order  on  any  ground  arising  since  the  hearing 
in  the  county  court. 

Appeal  from  the  Greenwich  County  Court. 
On  the  6th  of  August,  1884,  B.  J.  May  presented  a  bankruptcy 
petition  in  the  Greenwich  County  Court  against  John  Bright- 
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1884  more,  who  was  described  in  the  petition  as  of  the  Albert  Works, 
ExvarU     North  Woolwich,  builder.    The  petition  alleged  that  the  debtor 

T^^*  had  for  the  greater  part  of  six  months  next  preceding  the  pre- 
BmoHTMOBs.  sentation  of  the  petition  carried  on  business  at  the  Albert  Works, 
"  within  the  district  of  this  court."  A  great  part  of  North  Wool- 
wich is  within  the  district  of  the  Greenwich  C!ounty  Court,  but 
the  Albert  Works  are  not,  being  in  isjc^  about  100  yards  beyond 
the  boundary  of  the  district.  This  i&ci  was  not  known  to  the 
petitioner  at  the  time  when  he  presented  the  petition,  but  he 
then  believed  that  the  debtor's  works  were  within  the  district. 
The  act  of  bankruptcy  alleged  by  the  petition  was  the  fetilure  of 
the  debtor  to  comply  with  a  bankruptcy  notice  issued  out  of  the 
same  court  by  the  petitioner,  and  served  on  the  debtor.  The 
hearing  of  the  petition  was  fixed  for  the  19th  of  August.  On 
that  day  the  petitioner,  at  the  request  of  the  debtor,  consented  to 
an  adjournment  of  the  hearing  to  the  26th  of  August,  and  on 
that  day  the  petitioner  consented  to  a  further  adjournment  to  the 
2nd  of  September.  On  the  29th  of  August  the  debtor  filed  a 
notice  that  on  the  hearing  of  the  petition  he  intended  to  dispute 
the  same,  on  the  ground  that  he  did  not  reside  or  carry  on 
business  within  the  district  of  the  Greenwich  Court.  He  gave  no 
notice  of  any  intention  to  dispute  the  petitioner's  debt  or  the 
act  of  bankruptcy.  Until  the  filing  of  this  notice  the  petitioner 
had  believed  that  the  debtor's  place  of  business  was  within  the 
district  of  the  Greenwich  Court.  The  petition  came  on  for 
hearing  on  the  2nd  of  September  before  the  deputy  registrar, 
and  the  debtor  was  cross-examined  and  stated  that  he  had  not 
carried  on  business  within  the  jurisdiction  of  the  court,  but  that 
he  carried  on  his  business  and  also  resided  within  the  district  of 
the  Bow  County  Court.  The  hearing  was  adjourned  to  the 
12th  of  September,  to  give  the  petitioner  an  opportunity  of 
obtaining  further  evidence  as  to  the  debtor's  place  of  business 
and  residence.  On  the  12th  of  September  the  petitioner  adduced 
no  further  evidence,  and  the  registrar  refused  to  make  a  receiving 
order,  or  to  transfer  the  proceedings  to  the  High  Court  (the  Bow 
Court  not  having  jurisdiction  in  bankruptcy),  but  dismissed  the 
petition  with  costs.    The  creditor  appealed. 
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F.  Cooper  WiUis,  for  the  appeUant.     The  registrar  ought  to       1884 
have  made  a  receiving  order.  Though  the  petition  had  been  pre-     Exparte 
sented  in  the  wrong  court,  there  was  jurisdiction  under  s.  95  (1)       ^*^^- 
of  the  Bankruptcy  Act,  1888,  to  make  a  receiving  order.   Sub-s.  3  bbightmobe. 
of  tiiat  section  was  evidently  intended  to  get  over  such    a 
technical  difficulty  as  this — ^it  being  discovered  at  the  hearing  of 
a  bankruptcy  petition  that  the  debtor  had  not  resided  for  the 
proper  period  within  the  district  of  the  court  in  which  the  petition 
had  been  presented.    A  bankruptcy  petition  is  a  proceeding  in 
bankruptcy.    The  words  of  sub-s.  3  must  have  some  meaning. 

(1)  Sect.  95  (1.)  "  If  the  debtor      manner  from    one  court  to  another 


apiDSt  whom  or  by  whom  a  hank- 
mptcj  petition  is  presented  has  re- 
iided  or  carried  on  business  within  the 
London  bankmptcy  district  as  defined 
by  this  Act  for  the  greater  part  of  the 
aix  months  immediately  preceding  the 
preeentaticm  of  the  petition,  or  for  a 
longer  period  during  those  six  months 
than  in  the  district  of  any  county 
coorty  or  is  not  resident  in  England, 
or  if  the  petiti<»ung  creditor  is  unable 
to  ascertain  the  residence  of  the 
debtor,  the  petition  shall  be  presented 
to  the  High  Court. 

(2,)  **  In  any  other  case  the  petition 
shall  be  presented  to  the  county  court 
for  the  district  in  which  the  debtor 
has  resided  or  carried  on  business  for 
tiie  longest  period  during  the  six 
months  immediately  preceding  the 
presentation  of  the  petition. 

(3.)  "  Nothing  in  this  section  shall 
invalidate  a  proceeding  by  reason  of 
its  being  taken  in  a  wrong  Court.'' 

Sect.  d7  (1.)  Subject  to  the  provi- 
sions of  this  Act,  every  court  having 
original  jurisdiction  in  bankruptcy 
shall  have  jurisdiction  throughout 
Sni^and. 

(2.)  **  Any  proceedings  in  bank- 
mptcy may  at  any  time,  and  at  any 
stage  thereof,  and  either  with  or  with- 
out applicatioa  firom  any  of  the  parties 
thereto,  be  transferred  by  any  pre- 
scribed authority  and  in  the  prescribed 


court,  or  may  by  the  like  authority  be 
retained  in  the  court  in  which  the 
proceedings  were  commenced,  although 
it  may  not  be  the  court  in  which  the 
proceedings  ought  to  have  been  com- 
menced." 

Bule  16  of  the  Bankruptcy  Kules, 
1883.  "  Where  the  judge  of  a  county 
court,  or  the  judge  or  a  registrar  of 
the  High  Court,  certifies  that  in  his 
opinion  a  bankruptcy  proceeding  would 
be  more  advantageously  conducted  in 
some  other  court,  the  registrar  shall, 
if  the  opinion  is  certified  before  the 
first  meeting  of  creditors,  transmit  the 
certificate  to  the  official  receiver,  who 
shall  lay  the  same  before  such  meeting, 
and  if  it  has  been  certified  after  such 
meeting,  he  shall  transmit  a  copy  of 
such  certified  opinion  to  the  trustee,  if 
there  be  one,  and  if  not  to  the  official 
receiver,  who  shall  thereupon  summon 
a  meeting  of  creditors  to  consider  the 
same." 

Bule  17.  "  If  within  seven  days 
after  the  first  meeting,  or,  in  any 
other  case,  within  fourteen  days  after 
transmitting  such  notice  to  the  officiid 
receiver,  or  trustee,  no  resolution  of 
the  creditors  objecting  to  such  transfer 
shall  be  received  by  the  Court  through 
the  registrar,  the  transfer  may  be  made 
accordingly ;  but  if  the  creditors  have 
so  objected,  the  transfer  shall  not  be 
made." 
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1884  [Stephen,  J.    You  interpret  sub-s.  3  as  meamng  that,  thoagh 

Ezparte     7^^  ought  to  present  your  petition  in  the  court  specified  in 

^^^'       sub-s.  1  or  sub-s.  2,  it  does  not  matter  whether  you  do  so  or 

Bbiqhtuobb.  not  r  J 

Not  if  the  petition  is  presented  in  the  wrong  court  by  in- 
adyertence.  Here  the  debtor  misled  the  creditor  by  the  descrip- 
tion which  he  gave  of  himself. 

But  the  registrar  was  asked,  if  he  did  not  make  a  receiving 
order,  at  any  rate  not  to  dismiss  the  petition,  but  to  transfer  the 
proceedings  to  the  right  court.  He  had  jurisdiction  to  do  this 
under  s.  97,  sub-s.  2.  The  object  of  fixing  a  particular  court  for 
the  presentation  of  a  petition  is,  that  the  debtor's  estate  may  be 
administered  with  the  greatest  advantage  to  his  creditors.  In 
the  present  case  the  debtor  resided  only  just  outside  the  district, 
and  the  mistake  arose  through  mere  inadvertence.  The  £Bict  was 
not  known  to  the  creditor  until  the  notice  of  the  29th  of  August 
was  given  to  him.  The  debtor  did  not  raise  the  objection  at  first. 
The  result  of  dismissing  the  petition  is  that,  though  the  debtor 
does  not  dispute  the  debt,  and  is  not  able  to  pay  it,  it  is  six 
weeks  before  his  estate  can  be  administered.  The  object  of  the 
Act  is  that  the  estate  of  an  insolvent  debtor  should  be  distributed 
among  his  creditors  as  quickly  as  possible. 

Cooper  WiUis^  Q.C.,  and  Oarretty  for  the  debtor.  There  was  no 
power  to  present  the  petition  in  the  Greenwich  Court,  and  it 
would  not  be  right  to  transfer  the  proceedings.  There  is  no 
evidence  of  misapprehension  on  the  part  of  the  creditor.  Sect.  97 
says  that  proceedings  may  be  transferred  ^'by  any  prescribed 
authority  and  in  the  prescribed  manner."  That  means  in  the 
manner  prescribed  by  the  rules  made  under  the  Act ;  s.  168.  The 
rules  which  apply  are  rr.  16, 17,  of  the  Bankruptcy  Rules,  1883, 
and  those  rules  shew  that  a  transfer  cannot  be  made  until  after  a 
receiving  order  has  been  made.  There  was  no  jurisdiction  to 
make  a  receiving  order.  Sub-«.  3  of  s.  95  is  simply  a  statutory 
recognition  of  the  principle  whidi  was,  under  the  Bankruptcy 
Act,  1869,  laid  down  by  the  Courts  of  Common  Pleas  and  Ex- 
chequer Chamber  in  Bevell  v.  Blake.  (1)  In  that  case  an  adjudi- 
cation had  been  made  on  a  petition  presented  in  a  wrong  court, 

(1)  Law  Rep.  7  C.  P.  300 ;  Law  Rep.  8  C.  P.  633. 
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and  it  was  held  that,  the  adjadication  having  been  made,  it  was       1884 
not  void,  and  that  it  conld  be  qnestioned  only  by  way  of  rehearing     jBxjtarte 


or  appeal  in  the  Court  of  Bankruptcy  itself.  In  the  present  case  ^^^' 
the  jurisdiction  of  the  Court  to  make  a  receiving  order  is  founded  Bbiohtxobk. 
on  the  fiEU^t  of  residence  or  carrying  on  business  within  its  district. 
Sub-8.  8  of  8.  95  is  not  intended  to  enable  a  creditor  to  take  pro- 
ceedings in  a  wrong  court,  but  only  to  validate  orders  actually 
made  in  a  proceeding  vnrongly  commenced.  The  argument  on 
the  other  side  reduces  sub-ss.  1  and  2  of  s.  95  to  a  nullity.  The 
allegations  of  the  petition  have  to  be  verified  by  afSdavit ;  r.  130. 
The  making  of  an  order  to  transfer  the  proceedings  is  a  matter 
within  the  discretion  of  the  judge,  and  this  Court  will  not 
interfere. 

Stephen,  J.  Taking  ss.  95  and  97  together,  it  appears  to  me 
that  the  registrar  had  jurisdiction  to  make  a  receiving  order. 
The  words  of  sub^.  3  of  s.  95  are  perhaps  not  so  clear  as  might 
have  been  desired,  but  they  seem  to  me  sufficient  to  shew  that,  if 
the  registrar  had  made  a  receiving  order  without  objection,  it 
would  not  have  been  invalidated  by  reason  of  the  proceedings 
having  been  taken  in  the  wrong  court.  A  good  deal  of  light  is 
thrown  on  the  matter  by  the  wording  of  s.  97.  I  think,  therefore, 
that  the  registrar  had  authority  to  make  a  receiving  order,  and 
if  he  had  done  so  he  would  then  have  been  in  a  position  to  act 
under  sub-s.  2  of  s.  97.  This,  however,  he  has  not  done.  The 
whole  objection  is  of  the  smallest  possible  kind.  There  is  no 
reason,  so  far  as  we  know,  why  the  matter  should  not  be  decided 
in  the  Greenwich  Court.  I  am  clearly  of  opinion  that  the 
registrar  could  have  made  a  receiving  order.  Whether  we  make 
the  order  now  or  remit  the  case  to  him,  must  depend  upon  whether 
the  material  facts  are  all  in  evidence. 

Cave,  J.  I  am  of  the  same  opinion.  I  think  ss.  95  and  97 
were  intended  to  remove  just  such  a  difficulty  as  that  which  has 
arisen  here.  It  may  not  unfrequently  happen  that  a  petitioning 
creditor  is  in  bona  fide  ignorance  of  the  district  in  which  his 
debtor  has  been  residing,  and  that,  after  he  has  taken  the  pre- 
liminary step,  he  may  find  himself  in  a  difficulty  by  reason  of  his 
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1884        having  presented  his  petition  in  the  wrong  court.    When  this 


E»  parte  has  been  done  through  inadyertence,  it  appears  to  me  that,  by 
^^'  the  very  terms  of  sub-s.  3  of  s.  95,  and  of  s.  97,  the  Court  in  which 
Bbighthobe.  the  petition  has  been  presented  has  authority  to  make  a  receiving 
order.  In  the  present  case  I  think  that  the  petition  was  pre- 
sented in  the  wrong  court  by  inadvertence ;  if  this  had  been 
done  wilfully  that  would  be  a  ground  for  dismissing  the  petition. 
But  there  is  no  suggestion  of  that.  I  think  the  proper  course 
would  have  been  for  the  registrar  to  hear  the  petition  and  then 
decide  on  the  merits  whether  a  receiving  order  ought  to  be  made. 
If  there  is  no  objection  but  this  question  of  jurisdiction,  I  think 
we  ought  to  make  the  order  now.  If  there  is  any  other  objection 
the  case  should  go  back  to  the  registrar. 

F.  Cooper  WiUia.  This  was  the  only  point  taken  in  the  county 
court. 

Cooper  Willis^  Q.C.  This  point  was  taken  because  it  was  con- 
sidered fatal  to  the  petition.  There  ought  to  be  an  affidavit  by 
the  creditor  that  the  debt  is  due  at  the  time  when  the  receiving 
order  is  made. 

[Cave,  J.  Due,  that  is,  at  the  time  of  the  hearing  of  the 
petition.  We  ought  to  make  the  order  which  the  registrar  ought 
to  have  made.    You  did  not  deny  the  debt.] 

jP.  Cooper  Willis.  The  debt  was  not  disputed  on  the  bank- 
ruptcy  notice. 

Stephen,  J.  We  must  make  a  receiving  order.  The  debtor 
can,  if  he  chooses,  apply  to  discharge  it  on  any  ground  which  has 
arisen  since  the  hearing  in  the  county  court. 

Cave,  J.,  concurred. 

Leave  was  then  given  to  the  debtor  to  serve  short  notice  of  an 
application  to  this  Court  to  discharge  the  receiving  order,  the 
proceedings  not  to  be  stayed  in  the  meantime. 

Solicitors  for  creditor :  May,  SyTces,  &  Batten. 
Solicitor  for  debtor :  A.  O.  Ditton. 

W.  L.  a 
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Ex  PABTB  ALLAM.    In  hb  MUNDAY.  188* 

Nov.  12. 


Banhruptci/ — BUI  of  Sale — Statement  of  Consideration — Power  to  seize — Bills  __ 
of  ScOe  Act,  1878  (41  &  42  Vict.  c.  31), «.  S^BiUs  of  Sale  Act,  1882  (46  <fc  46 
VicL  c  43),  S8.  7,  9. 

On  the  12th  of  Febniaiy  a  bill  'of  sale  was  executed  to  secure  an  actual 
adTanoe  in  cash  of  15002.  After  its  execution  it  was  discovered  that  it  contained 
some  clauses  which  made  it  void  under  the  Bills  of  Sale  Acts.  It  was  thereupon 
cancelled,  and  a  new  bill  of  sale  was,  on  the  16th  of  February,  executed  in  sub- 
stitution for  the  first,  and  was  registered  on  the  18th  of  February.  The  second 
deed  contained  nothing  to  shew  that  it  was  given  in  place  of  a  prior  bill  of 
sale,  but  it  purported  to  be  given  "  in  consideration  of  15007.  now  paid  "  by  the 
grantee  to  the  grantor : — 

ffeldf  that  the  consideration  was  truly  stated,  and  that  it  was  not  necessary  to 
state  the  whole  history  of  the  transaction. 

The  deed  empowered  the  grantee  to  seize  the  property  in  case  (inter  alia)  the 
grantor  *'  shall  do  or  suffer  any  matter  or  thing  whereby  he  shall  become  a 
bankrupt " : — 

fftldy  that  this  event  was  in  substance  equivalent  to  the  event  "if  the 
grantor  shall  become  a  bankrupt  '*  in  which,  by  s.  7  of  the  Bills  of  Sale  Act, 
1882,  a  grantee  is  permitted  to  seize  under  a  bill  of  sale,  and  that  consequently 
the  bill  of  sale  was  not  void  under  s.  9. 

Appeal  from  the  Winchester  Comity  Court. 

At  the  beginning  of  February,  1884,  James  Munday,  a  former 
at  Newton  Valence,  in  Hampshire,  owed  his  bankers  a  consider- 
able sum  of  money,  and  they  were  pressing  him  for  payment. 
He  consulted  his  solicitor,  and  ultimately  Albert  Allam  agreed 
to  adyance  him  1500Z,  on  the  security  of  a  bill  of  sale  of  his 
fniniture,  live  and  dead  stock,  and  growing  crops.  A  bill  of  sale 
was  accordingly  prepared  by  the  solicitor,  and  was  executed  by 
Munday  on  the  12th  of  February,  and  on  that  day  Allam  gave 
him  a  cheque  for  1500Z.  After  the  execution  of  the  deed,  and 
before  it  had  been  registered,  the  solicitor  discovered  that  it 
contained  some  provisions  which  would  render  it  void  under  the 
Bills  of  Sale  Acts,  and  he  then  prepared  a  new  bill  of  sale  in 
substitution  for  it,  and  the  old  one  was  cancelled.  The  new 
deed  was  executed  by  Munday  on  the  16th  of  February,  and 
was  duly  registered  on  the  18th  of  February.  The  new  bill  of 
sale  contained  nothing  to  shew  that  it  was  given  in  substitution 
for  a  previous  bill  of  sale,  but  it  was  expressed  to  be  given  '^  in 
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1884  consideration  of  the  sum  of  1500Z.  now  paid  to  the  said  James 
Ex  parte  Munday  by  the  said  Albert  Allam."  It  contained  a  power 
'^'^^'  authorizing  the  grantee  to  enter  and  take  possession  of  the  pro- 
MuNDAT.  perty  in  yarious  events,  one  of  which  was  if  the  grantor  **  shall  do 
or  suffer  any  matter  or  thing  whereby  he  shall  become  a  bank- 
rupt." The  grantee  received  no  fresh  consideration  when  the 
second  bill  of  sale  was  executed.  Shortly  afterwards  he  was  adjudi- 
cated a  bankrupt,  and  the  trustee  in  the  bankruptcy  apiplied  to 
the  Court  for  an  order  declaring  the  bill  of  sale  void  against  him 
on  various  grounds,  one  of  which  was  that  the  consideration  for 
the  deed  was  not  truly  stated  in  it,  in  compliance  with  the  provi- 
sions of  s.  8  of  the  Bills  of  Sale  Act,  1878,  and  another  was  that  it 
contained  clauses  contrary  to  the  provisions  of  ss.  7  and  9  of  the 
Bills  of  Sale  Act  of  1882.  The  judge  made  an  order  declaring 
the  bill  of  sale  void  as  against  the  trustee,  on  the  ground  that  the 
consideration  was  not  truly  stated.  He  was  of  opinion  that  the 
second  bill  of  sale  ought  to  have  contained  some  statement  in  it 
to  shew  that  it  was  connected  with  the  first  which  had  been 
cancelled.    The  grantee  appealed. 

G.  G.  Greemoood,  for  the  appellant.  It  is  not  suggested  that 
there  was  any  fraud  in  the  giving  of  the  second  bill  of  sale,  and 
the  county  court  judge  found  that  there  was  not.  It  was 
executed  only  for  the  purpose  of  correcting  a  material  error  in 
the  first,  and  this  is  permitted  by  s.  9  of  the  Bills  of  Sale  Act, 
1878.  The  second  deed  was  treated  as  part  of  the  same  transaction 
as  the  first,  and  it  was  not  considered  necessary  to  go  through 
the  form  of  returning  the  1500Z.  and  readvancing  it.  The 
advance  of  the  1500Z.  was  the  real  consideration  for  the  second 
bill  of  sale,  and  this  consideration  is  truly  stated.  The  old  con- 
sideration remained,  though  the  first  bill  of  sale  was  cancelled : 
Smale  v.  Burr  (1),  Bamsden  v.  Luptan  (2).  All  that  the  Bills  of 
Sale  Act  requires  is  that  the  true  legal  or  business  effect  of  the 
transaction  should  be  stated ;  it  is  not  necessary  that  every  part 
of  the  transaction  should  be  stated  with  strict  accuracy :  CredU 
Co.  V.  Pott  (3) ;  Ex  parte  Johnson.  (4) 

(1)  Law  Rep.  8  C.  P.  64.  (3)  6  Q.  B.  D.  296. 

(2)  Law  Rep.  9  Q.  B.  17.  (4)  26  Ch.  D.  338. 
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Window,  Q.O.,  and  8.  Lynch,  for  the  trustee.  SmaJe  r.  Burr  (1) 
aad  Bamaden  v.  Luptan  (2)  were  decided  before  the  Act  of  1878. 
The  Bills  of  Sale  Act  which  was  then  in  force  did  not  require 
the  consideration  to  be  set  forth  in  a  bill  of  sale.  The  object  of 
requiring  the  consideration  to  be  stated  is  thus  stated  by 
Brett,  M.R9  in  Davis  v.  Burton  (3),  **  first,  that  the  borrower 
dionld  understand  the  nature  of  the  security  which  he  was  about 
to  give  for  the  debt  due  from  him ;  and  secondly,  that  a  creditor 
upon  merely  searching  the  register  should  be  able  to  understand 
the  position  of  the  borrower,  and  should  not  be  compelled  to  go 
to  a  solicitor  in  order  to  get  counsers  opinion  as  to  the  meaning 
of  a  security  already  created  by  the  borrower.*' 

It  is  most  important  that  creditors  should  know  when  their 
debtor  really  got  the  money  which  is  said  to  have  been  the  con- 
sideration for  a  bill  of  sale.  The  deed  might  have  been  a  security 
for  a  preyiously  existing  debt,  and  an  act  of  bankruptcy,  if  it  was 
an  assignment  of  the  whole  of  the  debtor's  property.  That  is  what 
the  transaction  in  the  present  case  really  amounted  to.  There 
was  no  present  advance  when  the  second  deed  was  executed. 
The  money  was  adyanced  on  the  12th  of  February  and  security 
was  then  given  for  it ;  how  can  it  be  truly  said  that  there  was  any 
fresh  advance  on  the  16th  of  February  ?  Suppose  the  first  bill 
of  sale  had  been  given  on  the  1st  of  January  and  the  mistake  had 
not  been  discovered,  or  the  second  bill  of  sale  given  till  the  31st 
of  December;  could  it  then  have  been  truly  stated  that  the 
second  bill  was  given  in  consideration  of  money  then  advanced  ? 

[Cave,  J.  The  Act  does  not  require  the  history  of  the  trans- 
action to  be  stated,  ^  but  only  the  consideration  for  the  bill  of 
^e.  The  only  reason  why  the  debtor  executed  the  bill  of  sale 
was  because  the  1500Z.  had  been  lent  to  him. 

Stephen,  J.  The  security  for  the  1500?.  was  given  in  the  first 
instance  by  a  document  which  on  account  of  some  error  had  after- 
wards to  be  cancelled,  and  then  a  security  was  given  by  a  proper 
document.  It  was  really  all  one  transaction.  I  should  say  that 
the  consideration  is  truly  stated  in  the  second  deed,  though  the 
whole  history  of  the  transaction  is  not  completely  stated.] 

(1)  Law  Rep.  8  C.  P.  64.  (2)  Law  Rep.  9  Q.  B.  17. 

(3)  11  Q.  B.  D.  637,  539. 
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1884  The  consideration  was  really  an  existing  debt  of  15007.    In 

jEki^parte     -Ea?  parte  Berwick  (1),  Bacon,  C.J.,  held  that,  a  bill  of  sale  having 

^^^^'^^      been  given  to  secure  a  past,  debt  contracted  in  instalments,  the 

Hx7in>AY.     statement  in  the  deed  that  it  was  given  '^  in  consideration  of  657." 

(the  amount  of  the  instalments)  '^  now  paid  "  to  the  grantor  was 

not  a  true  statement  of  the  consideration.  In  Credit  Co.  v.  Pott  (2), 

the  decision  was  based  on  the  recitals  in  the  deed,  which  stated 

the  real  facts.    The  Court  held  that  what  took  place  amounted  to 

an  agreement  to  pay  off  the  old  debt. 

Another  objection  to  the  bill  of  sale  is  this.  S.  9  of  the  fiills 
of  Sale  Act  of  1882  provides  that  '^  a  bill  of  sale  given  by  way  of 
security  for  the  payment  of  money  by  the  grantor  thereof  shall 
be  void  unless  made  in  accordance  with  the  form  in  the  schedule 
to  this  Act  annexed,"  and  that  form  provides  that  the  chattels 
assigned  by  the  bill  ^^  shall  not  be  liable  to  seizure  by  the  grantee 
for  any  cause  other  than  those  specified  in  s.  7  of  the  Act."  One 
of  the  causes  mentioned  in  s.  7  is — '^  if  the  grantor  shall  become 
a  bankrupt."  Under  that  provision  there  could  not  be  a  seizure 
until  an  adjudication  of  bankruptcy  was  made  against  the  grantor. 
Under  the  power  in  this  bill  of  sale  the  grantee  could  seize  as 
soon  as  an  act  was  done  by  the  grantor  upon  which  an  adjudica- 
tion was  afterwards  made  against  him. 

[Stephen,  J.  It  seems  to  me  that  the  power  is  in  substance 
in  accordance  with  s.  7. 

Cave,  J.  The  power  would  not  arise  until  the  grantor  became 
a  bankrupt.] 

A  third  objection  is  that  the  goods  were  in  the  order  or  disposi- 
tion of  the  bankrupt  at  the  commencement  of  the  bankruptcy. 

Stephen,  J.  I  am  of  opinion  that  the  appeal  must  succeed, 
and  for  reasons  which  I  have  already  indicated  during  the  course 
of  the  arguments.  It  seems  to  me  that  the  consideration  is  truly 
set  forth  in  the  bill  of  sale,  although  the  whole  history  of  the 
transaction  is  not  completely  stated  in  it.  Upon  the  second 
pointy^viz.,  that  the  power  to  seize  the  goods  is  not  in  precise 
conformity  with  the  terms  of  s.  7  of  the  Bills  of  Sale  Act  of  1882, 
I  think  that  there  is  no  substantial  difference  between  them. 

(1)  29  W.  R.  292.  (2)  6  Q.  B.  D.  295, 
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With  regard  to  the  third  point,  that  the  goods  were  in  the  order        1884 

or  disposition  of  the  debtor,  it  was  put  forward  so  faintly  that  I  Ex  paru 

do  not  see  what  I  can  say  about  it,  and  moreover  we  have  no  '^^*^- 

materials  before  ns  upon  which  we  could  send  the  case  back  to  Mundat. 
the  oonnty  court  on  that  point. 

Caye,  J.     I  am  of  the  same  opinion.    The  statute  requires  the 
consideration  to  be  truly  stated,  with  the  intention,  no  doubt,  not 
only  of  preventing  fraud  upon  creditors,  but  also  of  preventing 
hardship  upon  ignorant  debtors.    But  to  hold  in  the  present  case 
that  the  consideration  is  untruly  stated  would  really  be  to  destroy 
a  perfectly  honest  and  bona  fide  deed.    There  was  an  agreement 
that  the  grantor  should  have  a  present  advance  of  1500Z.,  and 
should  give  a  bill  of  sale  as  security  for  it.    He  got  the  money, 
and  he  gave  the  bill  of  sale.    It  was  afterwards  found  to  be  worth- 
less, and  it  was  replaced  by  the  present  bill  of  sale,  which  states 
the  consideration  as  money  ^^  now  paid."    In  my'  opinion  that 
does  properly  describe  the  consideration.     The  deed  was  given, 
not  to  secure  a  past  debt,  but  for  a  present  advance.     In  my 
opinion,  if  the  consideration  had  been  stated  in  any  other  way  it 
would  have  been  wrongly  stated.     As  to  the  power  to  seize, 
though  some  unnecessary  words  have  been  used,  I  am  of  opinion 
that  it  is  in  substance  equivalent  to  that  which  is  contained  in 
8.  7  of  the  Act.    As  to  the  last  point,  it  was  not  taken  in  the 
Court  below;  and  no  evidence  upon  the  point  seems  to  have 
been  adduced  on  either  side.    If  taken  in  the   Court  below, 
evidence  might  have  been  adduced  by  the  bill  of  sale  holder  to 
shew  that  the  goods  were  not  in  the  order  and  disposition  of  the 
bankrupt   We  ought  not  to  remit  the  case  to  the  county  court  to 
enable  the  trustee  to  raise  an  objection  which  he  omitted  to  raise 
at  the  hearing,  and  which,  if  then  raised,  might,  for  all  we  know, 
have  been  disproved. 

Solicitors  for  appellant :  Ford^  Lloyd,  &  Co.,  for  Dotonie,  Alton. 
Solicitors  for   trustee:    Johnson   &    Weaiheralhf  for  Potter, 

Famhafn, 

W.  L.  0. 
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1884  Ex  PASTE  LEICESTERSHIRE  BANKING  COMPANY.    In  be  DALE. 

^^'  20.  Baiikiniptqf — Appeal — CoaU — Official  Receiver, 

An  order  made  by  a  county  court,  on  the  application  of  the  official  receiver, 
setting  aside  a  payment  made  by  a  debtor  as  a  fraudulent  preference,  having 
been  reversed  on  appeal : — 

ffdd,  that  the  costs  of  the  appellants  and  of  the  official  receiver,  in  both  courts, 
must  be  paid  out  of  the  debtor's  assets,  the  costs  of  the  appellants  having 
priority. 

Appeal  from  the  Leicester  County  Court. 

This  was  an  appeal  by  the  aboye  company  from  an  order  which 
declared  a  certain  payment  made  to  them  by  the  debtor  to  be 
Yoid  against  the  o£Scial  receiver,  as  being  a  fraudulent  preference. 

Window^  Q.C.f  and  jS.  Beed,  for  the  appellants. 

Muir  Mackenzie,  and  W.  E.  Davidsouy  for  the  official  receiyer. 

The  Coubt  (Mathew  and  Cave,  JJ.),  allowed  the  appeal,  with 
costs  in  both  courts. 

Window  asked  for  a  personal  order  against  the  official  receiver 
for  payment  of  the  costs,  leaving  him  to  his  indemnity  out  of  the 
assets,  in  accordance  with  the  practice  under  the  Bankruptcy 
Act,  1869,  when  a  trustee  in  bankruptcy  was  an  unsuccessful 
litigant. 

The  Coubt  ordered  the  costs,  both  of  the  appellants  and  of  the 
official  receiver,  in  both  courts,  to  be  paid  out  of  the  assets,  the 
costs  of  the  appellants  to  have  priority. 

Solicitors   for  banking  company :   B.  Smith  &  Wilmer,  for 
W.  Llewellyn  Salushury,  Leicester, 
Solicitor  for  official  receiver :  Solicitor  to  Board  of  Trade, 

Note. — Tide  Ex  parte  Angersteinf  Law  Rep.  9  Ch.  479 ;  Fitt9  v.  La  Fontaine, 

6  App.  Cas.  482. 

W.  L.  C. 
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[IN  THE  COURT  OP  APPEAL.]  ^884 

Nov.  21. 
Ex  PARTE  HEY  WORTH.    In  bb  RHODES.  


Bankruptcy — Bankruptcy  Petition — Act  of  Bankruptcy — Failure  to  comply 
with  Bankruptcy  Notice  to  pay  Judgment  Debt — Appeal  pending  from 
Judgment — Staying  Proceedings— Discretion  of  Registrar — Appeal — Bunk- 
ruptcy  Act,  1883  (46  <fe  47  Vict,  c.  52),  «.  7,  subs.  4. 

The  Court  of  Appeal  will  not  interfere  with  the  exercise  of  discretion  by  the 
registrar,  under  sabs.  4  of  s.  7  of  the  Bankruptcy  Act,  1883,  in  adjourning  the 
hearing  of,  or  dismissing,  a  bankruptcy  petition  founded  on  non-compliance  with 
a  bankruptcy  notice  in  respect  of  a  judgment  debt,  when  an  appeal  is  pending 
from  the  judgment,  unless  it  is  clear  that  the  registrar  could  not  have  been 
right. 

If  the  apx>eal  appears  to  be  a  bon&  fide  one,  the  hearing  of  the  bankruptcy 
petition  ought  to  be  adjourned. 

If  the  appeal  is  evidently  frivolous,  a  receiving  order  ought  to  be  made,  not- 
vithstanding  its  pendency. 

On  the  15th  of  October,  1884,  Eli  Hey  worth  presented  a  bank- 
ruptcy petition  against  C.  H.  Bhodes.  The  petition  alleged  that 
Khodes  was  indebted  to  the  petitioner  **  in  the  sum  of  138Z.  3s.  id., 
being  as  to  part  thereof,  namely  104Z.  65.,  the  amount  due  on  a 
final  jadgment  obtained  by  me  against  the  said  C.  H.  Bhodes  in 
the  High  Court  of  Justice,  dated  the  8th  of  July,  1884,  whereon 
execution  has  not  been  stayed,  and  as  to  331.  ITs.  4d.,  the  re- 
mainder thereof,  being  the  amount  of  the  taxed  costs  occasioned 
by  an  application  for  a  rule  of  the  High  Court,  dated  the  8th  of 
July,  1884,  ordering  a  writ  of  prohibition  to  issue,  directed  to  the 
Lord  Mayor  of  London  and  the  said  C.  H.  Bhodes,  to  prohibit 
them  from  further  proceeding  in  a  certain  action  in  the  Mayor's 
Court."  The  act  of  bankruptcy  alleged  was  the  failure  of  Bhodes 
to  comply  with  a  bankruptcy  notice  which  Hey  worth  had  served 
on  him  for  the  138Z.  3a.  4e7. 

From  the  evidence  it  appeared  that  Hey  worth  had,  on  the 
25th  of  April,  1883,  obtained  from  a  Divisional  Court  a  rule  nisi 
for  a  prohibition  of  the  proceedings  in  an  action  for  wrongful 
dismissal  which  Bhodes  had  brought  against  him  in  the  Mayor's 
Court. 

On  the  12th  of  June,  1883,  cause  was  shewn  against  the  rule 

nisi,  and,  there  being  some  facts  in  dispute,  it  was  then  ordered 
Vol.  XIV.  E  2 
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1884        that  an  action  in  prohibition  should  be  tried,  to  determine  whether 

Ex  parte     the  cause  of  action  alleged  by  Bhodes  in  the  action  in  the 

ORTH,   jj;ayQj.»g  Court  had  arisen  within  the  jurisdiction  of  that  Court 

Bhodes.     The  action  was  tried  before  Hawkins,  J.,  in  February,  1884,  and 

he,  on  the  8th  of  July,  1884,  decided  that  the  Mayor's  Court 

had  no  jurisdiction,  and  directed  judgment  to  be  entered  for  the 

plaintiff  (Heyworth)  with  costs.     The  rule  nisi  was  then  made 

absolute.     Bhodes  appealed  from  the  decision  of  Hawkins,  J., 

and  the  appeal  was  pending  when  the  bankruptcy  petition  came 

on  to  be  heard.   Execution  on  the  judgment  had  not  been  stayed 

pending  the  appeaL    Bhodes  opposed  the  making  of  a  receiving 

order,  on  the  ground  that  the  appeal  was  pending.    Mr.  Begistrar 

Hazlitt  ordered  that  '^  it  appearing  that  an  appeal  brought  by  the 

debtor  is  now  pending  in  relation  to  the  judgment  on  which  the 

bankruptcy  notice  herein  was  founded,  it'  is  ordered  that'  the 

farther  hearing  of  this  petition  be  adjourned  generally,  with 

liberty  to  apply." 

Heyworth  appealed. 

Bolland,  for  the  appellant.  The  pendency  of  the  appeal  from 
the  judgment  is  not  a  sufficient  reason  for  adjourning  the  hearing 
of  the  petition ;  at  any  rate,  without  security  being  given  for  the 
judgment  debt :  Ex  parte  Phippen  (1).  The  debtor  ought  to 
have  applied  for  a  stay  of  execution  under  the  judgment ;  this 
he  has  not  done.  No  doubt  the  registrar  has,  under  s.  7, 
sub-s.  4  (2),  of  the  Bankruptcy  Act,  1883,  a  discretion  in  the 
matter,  but  the  exercise  of  the  discretion  is  the  subject  of  an 
appeal. 

Morton  Smithy  for  the  debtor.  The  question  on  the  appeal  is 
whether  the  action  was  within  the  jurisdiction  of  the  Mayor's 
Court;  and  this  depends  upon  the  place  in  which  the  alleged 
wrongful  dismissal  took  place. 

Baggallay,  L. J.  It  was  always  the  recognised  practice  under 
the  Bankruptcy  Act  of  1869,  and  I  can  see  no  reason  why  it 

(1)  W.  N.  1883,  p.  71.  judgment  debt,  the  Court  may,  if  it 

(2)  Sect.  7,  subs.  4  :  '*  When  the  thinks  fit,  stay  or  dismiss  the  petition 
act  of  bankruptcy  relied  on  is  non-  on  the  ground  that  an  appeal  is  pend- 
compliance  with  a  bankruptcy  notice  ing  from  the  judgment." 

to  pay,  secure,  or  compound  for  a 
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ahould  not  oontiBne  to  be  the  piactice  under  the  present  Bank-  |884 
raptcj  Act,  that,  when  a  petitioning  creditor's  debt  was  founded  jg^  ^ 
on  a  judgment  (and  I  assume  that  the  present  appellant's  debt  is  Hetwobte. 
a  judgment  debt)  and  an  appeal  was  pending  from  the  judgment,  bhow. 
it  was  a  matter  for  the  discretion  of  the  registrar  whether  he 
would  at  onee  adjudicate  the  debtor  a  bankrupt,  or  stay  the  pro* 
oeedings  on  the  petition  priding  the  appeal.  In  the  present  case 
the  petitioning  creditor's  debt  is  an  amount  payable  to  him  by  the 
debtor  by  reason  of  certain  proceedings  in  prohibition.  Against 
the  judgment  or  order  under  which  that  sum  is  payable  an  appeal 
is  pending,  and  a  possible  result  of  the  appeal  is  that  there  may 
be  no  petitioning  creditor's  debt  at  all.  I  do  not  stop  to  consider 
whether  this  is  a  probable  result  or  not.  But  the  bona  fide 
ehaxaeter  of  the  appeal  is  an  essential  matter  to  be  considered. 
If  the  Court  was  satisfied  that  the  appeal  was  not'  bona  fide,  the 
discretion  under  sub-s.  4  of  s.  7  ought  to  be  exercised  by  making 
a  receiying  order  on  the  petition.  In  the  present  case  it  appeals 
to  me  that  there  is  a  substantial  question  raised  by  the  appeal, 
and  it  is  possible  that  on  the  hearing  of  the  appeal  the  alleged 
debt  may  be  got  rid  of  altogether.  I  think  the  registrar  has 
exercised  a  Tery  wise  discretion.  He  has  not  adjourned  the 
petition  until  after  the  appeal  has  been  heard;  he  has  only 
adjourned  it  generally,  with  liberty  to  apply,  so  that,  if  the 
appeal  is  not  duly  prosecuted,  the  petitioner  can  apply  to  the 
Court  to  allow  him  to  proceed  with  the  petition.  I  think  the 
registrar's  order  is  perfectly  right. 

BowEH,  L.J.  I  am  of  the  same  opinion,  assuming  that  the 
appellant  is  right  in  saying  that  these  costs  are  payable  to  him 
under  a  ^  final  judgment  '^  within  the  meaning  of  sub-s.  1  (^)  of 
s.  4.  I  am,  however,  by  no  means  satisfied  that  a  person  who  has 
obtained  an  order  of  this  nature  is  "  a  creditor  who  has  obtained 
a  final  judgment "  within  that  sub-section.  I  express  no  decided 
opinion  on  this  point  now ;  I  wish  to  reserve  the  right  of  doing 
so  when  the  point  shall.arise  for  decision.  But,  assuming  that  the 
appellant  is  right  in  saying  that  this  sum  is  due  to  him  on  a  final 
judgment,  the  judgment  of  Hawkins,  J.,  is  under  appeal,  and  the 
question  is,  whether  the  pendency  of  this  appeal  justified  the 
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1884        registrar  in  ordering  the  petition  to  stand  over  for  the  present. 

Ex  parte  This  was  an  exercise  of  the  registrar's  discretion.  It  cannot,  of 
Hbyworth.   course,  be  said  that  the  mere  fact  that  an  appeal  is  pending  from 

Bhodes.  the  judgment,  giyes  the  debtor  an  absolute  right  to  a  stay  of  pro- 
ceedings, or  to  have  the  petition  dismissed.  But,  under  sub-s.  4 
of  s.  7,  the  registrar  is  clothed  with  a  discretion ;  he  has  an 
absolute  discretion  to  consider  what  is  the  best  thing  to  be  done 
under  the  circumstances.  And  it  would  be  impossible  for  this 
Court  to  interfere  with  the  exercise  of  his  discretion  unless  we 
were  satisfied  that  the  registrar  could  not  have  been  right.  If 
it  could  be  shewn  that  the  appeal  from  the  judgment  must  be  a 
friyolous  one,  we  might  reverse  his  decision.  But,  so  long  as  he 
might  reasonably  have  come  to  the  conclusion  that  there  was 
a  reasonable  ground  of  appeal,  it  would  be  a  monstrous  thing  that 
a  receiying  order  should  be  made  while  the  appeal  is  pending. 

Fbt,  L.  J.  I  am  entirely  of  the  same  opinion.  In  all  cases  of 
this  kind  I  should  be  very  unwilling  to  interfere  with  the  exer- 
cise of  the  registrar's  discretion.  But  in  the  present  case  I  think 
he  has  exercised  his  discretion  rightly.  If  the  appeal  from  the 
judgment  appeared  to  be  an  entirely  frivolous  one,  the  proceed- 
ings on  the  petition  ought  not  to  be  stayed,  but  that  is  not  so 
here.  The  present  appeal,  however,  is  entirely  frivolous,  and  it 
must  be  dismissed  with  costs. 

Solicitors  for  creditor :  Shaw  &  Tremellen. 
Solicitors  for  debtor :   Walker,  Son,  &  Field. 

W.  L.  0. 
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SAYWOOD  V.  CROSS.  ^^* 

Nov.  24« 

Praetiee — Costa — Action  of  Contract  which  could  not  have  been  brought  in  — — ^— 
County  Court — Judgment  for  Sum  not  exceeding  50?. — Order  LXV.^  r.  12. 

By  Order  LXV.,  rule  12,  in  actions  founded  on  contract  in  which  the  plaintiff 
reoorere  by  judgment  or  otherwise  a  sum  (exclusive  of  costs)  not  exceeding 
50L,  he  shall  be  entitled  to  no  more  costs  than  he  would  have  been  entitled  to 
had  he  brought  his  action  in  a  county  court,  unless  the  Court  or  a  judge  otherwise 
orders: — 

Hdd^  that  this  rule  does  not  apply  to  actions  which  could  not  have  been 
farooght  in  a  county  court. 

Ik  an  action  for  breach  of  promise  of  marriage  the  plaintiff 
claimed  20021  damages ;  and  at  the  trial,  before  Smith,  J.,  and  a 
jniy,  obtained  a  verdict  and  judgment  for  20Z. 

A  master  taxed  the  plaintiff's  costs  on  the  High  Court  scale, 
being  of  opinion  that  rule  12  of  Order  LXV.  did  not  apply  to 
actions  which  could  not  have  been  brought  in  the  county  court. 

ITpon  a  summons  to  review  the  taxation.  Wills,  J.,  in  chambers, 
referred  the  matter  to  a  Divisional  Court. 

/•  CL  EarUy  for  the  defendant.  It  is  submitted  that  rule  12 
of  Order  LXV.  applies  to  an  action  for  breach  of  promise  of 
marriage,  which  could  not  have  been  brought  in  the  county  court ; 
though,  had  the  claim  not  exceeded  50Z.,  it  could  have  been 
remitted  under  s.  7  of  the  County  Courts  Act,  1867  (30  &  31 
Vict.  c.  142).  The  terms  of  rule  12  are  wide  enough  to  include- 
such  an  action.  In  Sampson  v.  Mackay  (1)  the  construction  con- 
tended for  here  was  placed  upon  s.  5  of  the  County  Courts  Act,. 
1867,  which  enacts  that  if  the  plaintiff  in  any  action  commenced 
after  the  passing  of  the  Act  in  one  of  the  Superior  Courts  shall 
recover  a  sum  not  exceeding  202.  in  contract,  and  lOZ.  in  tort,  he 
shall  not  be  entitled  to  any  costs  of  suit  unless  the  judge  certify 
that  there  was  sufficient  reason  for  bringing  the  action  in  the 
Superior  Court ;  and  the  Court  held  that  s.  5  applied  to  actions 
which  conld  not  have  been  brought  in  the  county  court ;  and  the 
fiu^  that  an  action  could  not  have  been  so  brought  was  said  to 

(1)  Law  Bep.  4  Q.  6.  643. 
To..  XIY.  F  2 
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1884        be  only  one  element  in  determining  the  exercise  of  the  Court's 
Satwood    discretion. 

Cliier,  for  the  plaintiff,  was  not  heard. 

« 

Mathew,  J.  I  am  of  opinion  that  role  12  of  Order  LXY. 
does  not  apply,  and  was  not  intended  to  apply,  to  actions  for 
breach  of  promise  of  marriage.  The  obvious  intention  of  the 
rule  is  to  coerce  plaintiffs  into  bringing  actions  in  the  county 
court.  This  action  could  not  haye  been  brought  there.  The 
plaintiff  is  by  statute  entitled  to  recover  his  costs  in  the  Superior 
Court,  unless  the  County  Court  Acts  apply  to  deprive  him  of  his 
right.  If  rule  12  had  the  operation  contended  for,  I  should  be 
inclined  to  doubt  whether  it  would  not  be  ultrit  vires.  Sampson 
V.  Mackay  (1)  was  decided  upon  a  different  statute,  and  has  no 
application  to  this  case.    The  motion  must  be  dismissed. 

Smith,  J.  I  am  also  of  opinion  that  rule  12  of  Order  LXY. 
•does  not  apply  to  actions  for  breach  of  promise  of  marriage.  The 
"effect  of  the  rule  is  that  if  a  plaintiff  chooses  to  bring  an  action 
in  the  Superior  Court  which  he  could  have  brought  in  the  county 
court,  he  shall  not  have  his  costs  unless  he  recover  a  specified 
sum.  Here  the  action  could  not  have  been  brought  in  the  county 
<^ou^t. 

Appeal  dismissed. 

Solicitor  for  plaintiff :  C.  H.  Preston. 
Solicitors  for  defendant :  Postans  &  Landon. 

(1)  Law  Bep.  4  Q.  B.  643. 

W.A. 
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PRITCHAED  v.  PRITCHAItD. 

Practice — New  Trial — Action  remitted  to  the  county  court  for  trial  of  tseties 
under  19  A  20  VicL  c.  108,  s.  2e^0rder  XXXIX.  <f  the  Rules  of  1883— 
Order  LIL  r.  1— County  Courts  Act,  1875  (38,<fc  39  Vict.  c.  50),  s.  6. 

Rulea  3  and  4  of  Order  XXXIX.,  and  Rule  1  of  Order  LH.  (of  1883),  have 
no  apx^cation  to  cases  sent  for  trial  to  a  county  court  under  19  Sc  20  Vict. 
c  106,  6.  26 ;  applications  for  new  trials,  therefore,  are  still  regulated  bj  the  old 


1884 
Dee.  3, 


This  action  was  commenced  in  the  High  Court,  and  remitted 
for  trial  to  the  Bangor  county  court  under  19  &  20  Vict.  c.  108, 
«.  26.  (1)  The  trial  took  place  on  the  19th  of  May,  1884,  by  the 
judge  without  a  jury,  when  a  verdict  was  found  for  the  plaintiff. 
Notice  of  motion  for  a  new  trial  on  the  ground  of  misdirection 
was  given  on  the  26th  of  May.  Upon  the  motion  coming  on  for 
argument  on  the  28th  of  November, 

J.  H.  WiUiamSy  for  the  plaintiff,  objected  that  the  application 
was  too  late  and  not  made  in  the  proper  form.  He  submitted 
that  tiie  action  being  still  an  action  in  the  High  Court,  the  appli- 
cation should  have  been  made  in  the  manner  and  within  the  time 
prescribed  by  the  old  practice,  and  not  under  the  Bules  made 
under  the  Judicature  Act,  which  apply  to  actions  tried  in  the 
High  Court  only,  and  not  to  causes  tried  in  a  county  court.  He 
referred  to  London  v.  Boffey  (2),  Swansea  Oo'OpeTaUve  BuUding 
Society  v.  Davies  (3),  and  Mathews  v.  Ovey.  (4) 


(1)  19  &  20  Vict.  c.  108, 8. 26, "  where 
in  any  action  of  contract  brought  in  any 
saperiorCooit  the  claim  indorsed  on  the 
writ  does  not  exceed  50?^  or  where  such 
daim,  though  it  originally  exceeded 
601^  is  reduced  by  payment  into  court, 
payment,  an  admitted  setoff,  or  other- 
wise, to  a  sum  not  exceeding  507.,  a 
judge  of  a  superior  Court,  on  the  ap- 
plicstion  of  either  party  after  issue 
joined,  may  in  his  discretion  and  on 
such  terms  as  he  shall  think  fit,  order 
that  the  cause  be  tried  in  any  county 
court  which  he  shall  name ;  and  there- 
upon the  plaintiff  shall  lodge  with  the 


registrar  of  such  court  such  order  and 
the  issue ;  and  the  jud^e  of  such  court 
shall  appoint  a  day  for  the  hearing  of 
the  cause,  notice  whereof  shall  be  sent 
by  post  or  otherwise  by  the  registrar 
to  both  parties  or  their  attorneys ;  and 
after  such  hearing  the  r^istrar  shall 
certify  the  resist*  to  the  Masters'  office 
of  such  superior  Court,  and  judgment  in 
accordance  with  such  certificate,  may 
be  signed  in  such  superior  Court.** 
(2)3Q.B.D.6. 

(3)  12  Q.  B.  D.  21.  .> 

(4)  13  Q.  B.  D  403. 
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1884  Marshall,  for  the  defendant.    Mathews  v.  Ovey  (1)  does  not 

Pbttohabd"  apply.  There  the  action  was  a  county  court  action  proper  under 
Pjj^p^^  the  Employers  Liability  Act,  1880,  in  which  the  mode  of  appeal- 
ing is  prescribed  by  the  County  Courts  Act,  1875  (38  &  39  Vicl. 
c.  50),  s.  6  (2).  Here,  however,  the  case  was  commenced  by  writ 
in  the  High  Court,  and  still  remains  for  all  purposes  except  the 
trial  of  the  issue  a  record  of  the  High  Court ;  every  thing  except 
the  actual  trial  takes  place  in  the  county  court:  Bdlmforth  v. 
Pledge  (3).  The  observations  of  the  Master  of  the  Bolls  in 
Mathews  v.  Ovey  (4)  aj^ly  only  to  actions  which  are  commenced 
in  the  county  court.  This  case,  therefore,  is  clearly  within 
Order  XXXIX.,  rules  3,  and  4. 

[LoBD  CoLEBiDGE,  C.J.  Order  XXXIX.  can  have  no  applica- 
tion to  cases  commenced  in  th^  High  Court,  and  sent  for  trial  of  the 
issues  to  the  county  court.  "  Court "  or  "judge  "  means  the  High 
Court  or  a  judge  of  the  High  Court.] 

If  the  defendant  is  thrown  back  upon  the  old  practice  under 
rule  50  of  Hilary  Term,  1853,  which  required  the  motion  to  be 
made  within  four  days  of  the  day  of  trial,  he  should  at  all  events 
be  allowed  a  reasonable  time,  seeing  that  he  has  been  misled  by 
solemn  decisions  of  the  Divisional  Courts. 

[Mathew,  J.,  referred  to  Johnson  v.  Warwick  (5),  where  the 
Court  relaxed  the  stringency  of  that  rule  in  a  case  where  the 
motion  had  by  mistake  of  counsel  been  made  in  the  wrong  Court, 
and  allowed  the  mistake  to  be  corrected  after  the  lapse  of  the 
four  days.] 

LoBD  Coi^iDGE,  C. J.  Four  other  cases  in  this  day's  list  are 
open  to  the  same  objection  that  has  been  taken  in  this  case ;  and 

(1)  13  Q.  B.  D.  403.  direction,  or  decision,  by  motion  to  the 

(2)  38  A;  39  Yict.  c.  60,  s.  6,  "  in  Court  to  which  such  appeal  lies,  in- 
any  cause,  suit,  or  proceeding,  other  stead  of  bj  special  case,  such  motion 
than  a  proceeding  in  bankruptcy,  tried  to  be  ex  parte  in  the  first  instance,  and 
or  heard  in  any  county  court,  and  in  to  be  granted  on  such  terms  as  to  costs, 
which  any  person  aggrieved  has  a  right  security,  or  stay  of  proceedings,  as  to 
of  appeal,  it  shall  be  lawful  for  any  the  Court  to  which  such  motion  shall 
person  aggrieved  by  the  ruling,  order,  be  made  shall  seem  fit." 

direction,  or  decision  of  the  judge,  at  (3)  Law  Rep.  1  Q.  B.  427. 

any  time  within  eight  days  after  the  (4)  13  Q.  B.  D.  406. 

same  shall  have  been  made  or  given,  (5)  17  C.  B.  616. 
to  appeal  against  such  ruling,  order, 
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y¥e  are  informed  that  there  are  still  others  on  the  general  list.       1884 
We  willy  therefore^  take  time  to  consider,  and  settle  the  course    psiroRABir 
proper  to  be  adopted  under  the  circumstances.  Pritotabd. 

Cur.  cLdv.  vuU. 

1884.  Dec.  3.  Lord  Colebidoe,  C. J.  This  case  of  Pritehard 
▼.  Prikhardy  is  one  which  in  its  circumstances  goyems  a  number 
of  cases  before  us ;  and,  as  there  may  be  other  cases  of  a  similar 
nature,  we  have  taken  time  to  consider  what  we  should  do.  On 
the  one  hand,  we  do  not  want  to  introduce  a  lax  practice ;  and, 
on  the  other,  if  suitors  or  the  Bar  have  been  really  misled  by 
the  action  of  this  Court,  we  do  not  want  to  hold  the  rule  so  tight 
that  anything  like  hardship  or  injustice  should  result. 

Now,  these  applications  were  set  down  as  motions  for  new  trials 
in  the  county  court ;  and  in  consequence  of  the  decision  of  this 
Court  the  course  was  to  treat  these  actions  as  if  they  had  been 
actions  in  the  High  Court  itself,  and  as  if  the  new  Bules  and 
Orders  applied  in  such  cases,  and  therefore  the  practice  in  rela- 
tion to  them  had  been  governed  by  the  new  Bules.  It  must  be 
admitted  that,  as  far  as  this  Court  is  concerned,  there  was  very 
good  reason  for  so  treating  the  matter,  because  there  was  an 
express  decision  of  this  Court,  and  there  had  been  several  de- 
cisions following  it,  in  which  it  had  been  assumed  that  these 
Bules  did  apply  to  county  court  actions  (I  use  the  words  on  pur- 
pose in  a  general  sense,  and  I  do  not  forget  the  distinctions 
between  them),  and  that  therefore  the  procedure  under  them  was 
to  be  according  to  the  new  Bules. 

But,  further  investigation  and  the  judgment  of  the  Court  of 
Appeal  in  Mathews  v.  Ovey  (1)  has  satisfied  me,  not  only  that  the 
Court  of  Appeal  had  the  power  but  that  they  were  quite  right  to 
come  to  the  judgment  they  did,  whereby  that  mistaken  view  of 
OIII8  has  been  corrected.  It  may  be  that,  if  proper  care  had  been 
taken,  the  correction  of  our  view  by  the  Court  of  Appeal  ought 
to  have  been  known  by  those  who  advised  the  parties  in  these 
eases:  but  it  apparently  was  not;  and  it  would  be  hard  that 
suitors  should  suffer  by  a  very  explainable  and  indeed  excusable 

Biistake. 

(1)  13  Q.  B.  D.  403. 


56  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1884  N0W9 1  said  that  I  used  the  expression  *'  coQntv  court  actions  '^ 

TuticoABsT  i^  a  general  sense,  because  I  did  not  forget  that  county  court 

p^j,^^^^^  actions,  when  you.  come  accurately  to  distinguish  them,  are  to* 

LordcS^Mae.  ^  P^*  uudor  three  separate  heads.    There  is  the  county  court 

^•^-        action  proper,  in  which  the  proceeding  is  initiated  by  plaint  in 

the  county  court,  and  which  is  governed  by  statute,  the  practice 

of  which  is  settled,  and  in  regard  to  which  no  question  in  these 

cases  arises :  that  is,  a  county  court  action  proper.     Then  there 

is  also  the  case  in  which  an  action  is  brought  in  the  ^igh  Courts 

and  the  action  is  transferred  to  the  county  court  (1),  and  becomes 

then  by  the  procedure  followed  a  county  court  action  proper ;  and 

the  same  rule  which  applies  to  the  [first  class  of  cases  applied  ta 

that.    Then  there  is  a  third  class  of  cases, — ^to  which,  I  under* 

stand,  aU  the  cases  now  before  us  belong, — that  is,  where  an  action 

is  commenced  in  the  High  Court,  and  where  under  statutory  pro-* 

visious  the  action  is  retained  in  the  High  Court  and  is  still  a 

High  Court  action,  and  the  issue  or  issues  only  is  or  are  sent  down 

for  trial^in  the  county  court,  the  action  itself  still  remaining  in 

the  High  Court.  (2) 

Now,  it  is  to  this  last  class  of  actions  that  we,  a  littie  hastily 
perhaps,  thought  that  the  Bules  in  question  applied,  and  that  the 
same  time  and  the  same  procedure  was  applicable  to  such  actiona 
as  would  be  applicable  in  the  case  of  an  action  brought  in  the 
High  Court.  But,  upon  consideration,  that  does  not  appear  to  be 
sa  The  Bules  shew,  when  they  come  to  be  looked  at,  that  the 
words  ^^ judge"  and  '^ action"  are  limited  to  judges  and  actions 
contemplated  and  dealt  with  by  the  Bules  themselyes,  and  that 
applications  in  these  cases  are  applications  to  judges  or  to  courts 
dealt  with  by  those  Bules.  The  judges  appealed  from  in  these 
cases,  and  the  applications  to  these  judges,  are  not  judges  nor 
applications  contemplated  by  those  Bules ;  and  it  is  plain  there-' 
fore  that,  upon  a  careful  consideration  of  them,  these  Bules  do 
not  apply  to  the  third  class,  I  mean  as  far  as  they  enact  time  and 
notice  and  procedure  of  that  description,  any  more  than  they 
apply  to  the  first.  It  follows,  therefore,  that  the  procedure  is 
under  the  old  practice.  The  old  practice  was  a  practice  standing 
upon  the  older  Bules  of  1853 ;  and  for  the  purpose  of  such  actions 

(1)  Under  80  &  31  Vict.  c.  142,  s.  10.  (2)  19  &  20  Vict.  c.  108,  8.  26. 
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and  applications  in  snoh  cases,  that  system  of  procedure  remains       1SS4 
in  force.   It  is  preserved  by  the  Judieatnre  Act,  and  by  the  Bules    PRm^ARD 
made  imder  the  Judicature  Act ;  and  the  procedure  in  these  cases  psitctard 
must  be  according  to  that  old  procedure,  and  those  old  Bules.        ,    

Lord  Colex1dg9y 

Now,  that  would  make  all  these  cases  out  of  time,  because  the  ^'^* 
applications  must  aU  have  been  made  within  four  days ;  and  it  is 
obvious,  when  one's  attention  is  drawn  to  it,  that  it  is  a  mode  of 
procedure  exceedingly  inconvenient  even  with  the  greater  ease 
of  commnnication  which  exists  compared  with  what  existed  in 
the  year  1853 ;  and,  if  it  were  strictly  followed,  it  would  make 
the  time  for  applications  in  such  cases  as  these  from  all  parts  of 
England  four  days.  Strictly  speaking,  therefore,  as  fiar  as  I 
understand,  and  as  far  as  we  are  told  by  the  learned  counsel, 
every  one  of  the  cases  which  stood  over  would  be  out  of  time. 
But  this  is  procedure,  and  stands  upon  rule  resting  upon  the 
authority  of  the  courts  to  which  this  Court  has  succeeded.  It 
ought  to  be  the  law,  and  there  is  su£Scient  authority  to  shew 
that  it  has  been  the  practice,  not  to  make  that  procedure  abso- 
lutely inflexible.  In  several  cases,  one  or  two  of  which  were 
brought  to  the  attention  of  the  Court  in  the  course  of  the  argu- 
ment,  the  time  limited  by  the  Bules  of  1853  has  been  extended 
by  the  courts,  where  gross  injustice  would  follow  from  their  not 
so  extending  the  time.  Amongst  those  cases,  there  is  authority 
for  saying  that  the  rigour  of  the  Bule  may  be  relaxed  where  there 
has  been  an  honest  mistake  on  the  part  either  of  the  suitor  or  of 
the  counsel ;  as  in  the  case  where  a  motion  was  made  bona  fide  in 
the  old  Court  of  Exchequer,  whereas  it  ought  to  have  been  made 
in  the  old  Court  of  Common  Pleas,  and  consequently  the  motion 
which  ought  to  have  been  made  in  the  last  mentioned  Court 
was  not  made  within  the  proper  time,  the  Court  of  Common 
Pleas,  nevertheless,  thought  itself  justified,  and  I  think  rightly  so 
thought,  in  correcting  so  mere  a  mistake,  and  not  allowing  its 
own  Bide  to  be  the  means  of  defeating  justice  in  the  particular 

ea8e.(l) 

In  these  cases,  therefore,  we  have  come  to  the  conclusion  that, 
inasmuch  as  there  was  a  reasonable  excuse  for  the  mistake  which 
has  been  made  in  all  of  them, — and,  indeed  as  this  Court  itself  has 

^  (1)  Johnson  v.  Warwick,  17  C.  B.  516. 
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1884        in  some  degree  led  to  the  mistake  that  was  made^ — the  Court  will 

Pbtichabd   enlarge  the  time,  and  allow  the  motions  standing  over  to  be  made 

PBnoHABo    ^^^  ^^^  CBSQs  to  be  heard  notwithstanding  the  time  for  moving  had 

Lcird"cotoiii«   ^'i^^^lj  l^psod.    But  it  must  be  understood  now,  after  this  full  dis- 

^'^'        cussion — ^after  the  decision  of  the  Court  of  Appeal  (1),  after  the 

careful  examination  which  we  have  given  to  these  Bules,  and 

coming  finally  to  the  conclusion  that  the  practice  is  according  to 

the  old  system,  although  that  practice  may  be  inconvenient,  and 

may  be  altered  (and,  speaking  for  myself,  I  will  endeavour  that 

it  shall  be  altered),  we  really  must  hear  no  more  about  mistakes, 

and  from  this  time  it  must  be  understood  that  the  rule  is  as  I 

have  stated,  and  if  that  rule  is  not  adhered  to  cases  will  not  be 

hoards 

Mathew,  J.  I  am  of  the  same  opinion.  I  agree  with  my  Lord 
that  Order  XXXIX.,  which  was  principally  relied  upon  by  the 
learned  counsel,  is  not  applicable  to  the  case.  It  was  suggested 
further,  that,  if  Order  XXXIX.  was  not  applicable  to  the  case. 
Order  LII.  became  applicable.  When  we  come  to  examine  the 
provisions  of  Order  LU.,  it  appears  to  me  to  be  clear  that  that 
Order  was  intended  to  be  in  pari  materia  with  Order  XXXIX. 
Further,  in  the  first  of  the  rules  under  Order  LII.,  the  provision 
is,  "  Where  by  these  Eules  any  application  is  authorized  to  be 
made  to  the  court  or  a  judge,  such  application,  if  made  to  a  divi- 
sional court,  or  to  a  judge  in  court,  shall  be  made  by  motion." 
That  provision  is  perfectly  plain.  The  Bules  were  not  intended 
to  apply  to  such  a  case  as  this,  inasmuch  as  the  application  in 
question  was  not  intended  to  be  made  by  these  Bules. 

That  being  so,  the  question  is  what  procedure  is  to  be  adopted 
here,  the  action  being  one  in  which  the  issues  have  been  remitted 
to  the  county  court  to  be  tried.  It  appears  to  me  that  the  only 
provision  applicable  is  that  contained  in  Order  LXXIL,  "  Where 
no  other  provision  is  made  by  the  Acts  or  these  Bules,  the  present 
procedure  and  practice  remain  in  force."  I  cannot  help  thinking 
that  by  an  oversight  those  who  have  to  complain  of  misdirection 
on  the  part  of  the  learned  county  court  judge  ought  in  such  a 
case  as  this  to  have  recourse  to  the  Bule  of  1853,  which  required 

(1)  In  Mathews  v.  Ouey,  13  Q.  B.  D.  403. 


ICathew,  J. 
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tliat  an  appiication»  no  matter  where  the  case  has  been  tried,  shall       1884 
be  made  to  the  conrt  in  banc  npon  proper  materials  within  fonr    pbetchabd" 
days.    I  qnite  agree  with  my  Lord  that  anything  more  inconve-  T^smoaASD. 
nient  cannot  yery  weU  be  imagined  than  that  burthen  so  imposed 
on  suitors  in  the  county  court :  and  I  trust  his  prediction  that 
things  will  be  mended  will  be  speedily  realized. 

Now,  we  are  driven  back  to  the  procedure  Bules  of  1858. 
What  is  their  character  ?  They  are  rules  which  have  no  statutory 
authority.  Their  true  character  is  described  in  the  case  of  BoW" 
berry  y.  Morgan  (1)»  as  being  merely  declaratory  of  the  practice 
of  the  Court.  They  are  regulations  laid  down  with  the  intention 
of  forwarding  justice  and  securing  the  administration  of  the  law 
between  party  and  party ;  and  they  are,  like  all  other  rules  of  pro- 
cedure laid  'down  by  the  Court  for  its  own  guidance,  subject  to  the 
control  and  subject  to  the  discretion  of  the  Court.  The  Beports 
are  full  of  cases  in  which  applications  have  been  made  to  the 
Courts  under  the  Bules  of  1853  to  permit  the  motion  for  a  new 
trial  to  be  made  after  the  four  days.  The  Courts  have  properly 
maintained  that  rule  in  its  strictness,  unless  good  cause  could  be 
shewn  for  departing  from  it :  and,  where  the  applicant  has  been 
in  fault,  where  his  neglect  has  in  any  way  accounted  for  the 
delay,  the  Courts  have  almost  invariably  refused  to  interfere ;  but 
it  is  quite  noticeable  that  in  many  of  those  cases  the  Court  justly 
points  out  the  right  inherent  in  it  in  a  proper  case,  where  injustice 
would  otherwise  be  done,  to  relax  the  stringency  of  the  rule  in 
question.  Among  the  many  cases  in  which  it  has  been  done,  it 
is  only  necessary  to  refer  to  a  few, — one  as  far  back  as  the  5th 
Term  Beports, — because  the  rule  in  question  is  a  very  old  pro- 
cedure embodied  in  the  Bules  of  1853,  as  it  had  been  embodied 
in  the  Bules  of  Wm.  4.  (2)  In  Bex  v.  Edt  (3),  the  Court  de- 
scribes the  character  of  all  such  rules,  and  lays  down  the  prin- 
ciple. Again,  in  the  case  of  Newton  v.  Boodle  (4),  the  same 
principle  was  acted  upon.  That  was  the  case  where,  after  a  bill 
of  exceptions  had  been  tendered,  the  judge  before  whom  the  case 
was  tried  died ;  and  in  that  case  the  party  who  tendered  the  bill 
of  exceptions  was  permitted  to  move  for  a  new  trial  long  after 
the  expiration  of  the  four  days.    Then  there  are  the  two  cases  to 

(1)  9  Exclu  730.  (3)  5  T.  R.  436. 

(2)  2  Wm.  4,  c.  65.  (4)  3  C.  B.  795. 


Matbew,  J. 
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1884        which  my  Lord  has  referred :  and  many  others  might  be  cited. 

Pmtcbabd   In  the  case  in  which  the  mistake  was  made  by  coonsel,  the  rale 

p^j,^^^,   wa6  departed  from. 

In  this  particular  case  it  is  obyious  that  the  party  has  been 
misled  by  the  refusal  of  the  Court  to  grant  rules  in  many  cases : 
the  Court,  after  the  decision  that  the  rules  under  the  Judicature 
Act  applied,  would  not  allow  its  officer  to  draw  any  rule  for  the 
purpose  of  permitting  an  appeal  to  be  made,  in  accordance  with 
the  Rules  of  1853.  Therefore  those  who  have  fedled  to  bring  their 
motions  before  the  Court  are  entirely  without  blame ;  and  it  is 
our  duty,  in  furtherance  of  justice,  and  as  it  seems  to  me,  in 
accordance  with  the  established  practice  of  the  Court,  to  correct 
the  mistake  which  has  been  made,  and  to  permit  the  cajse  to  be 
argued. 

Smith,  J.  The  great  question  in  this  case  is,  whether  the  new 
rules  apply  to  a  case  tried  in  the  county  court.  Now,  it  has  been 
authoritatiyely  settled  that,  if  this  action  had  been  initiated  in 
the  county  court,  the  new  rules  do  not  apply.  It  has  also,  I  think, 
been  settled  that,  where  the  defendant  gets  a  cause  sent  down 
upon  an  affidavit  that  the  plaintiff  has  no  visible  means  to  pay 
costs,  that  also  goes  into  the  county  court  and  is  a  county  court 
case  proper ;  and  therefore  upon  those  two  classes  of  cases  the 
cases  of  Swcmsea  Co-operative  Bvilding  Society  v.  Davies  (1)  and 
Mathews  v.  Ovey  (2)  are  precise  authorities  for  shewing  that  these 
new  rules  will  not  apply  to  either  of  them.  But  it  was  said  that, 
inasmuch  as  this  was  only  a  remitted  case,  that  is,  a  case  sent  down 
for  trial  to  the  county  court,  and  after  trial  had  to  come  hack 
again  to  the  High  Court,  these  rules  apply. 

It  seems  to  me,  however,  to  be  quite  clear,  after  reading  those 
two  authorities,  that  Order  XXXIX.  does  not  apply  to  a  trial  in 
the  county  court  at  all.  I  need  not  go  through  the  different 
rules,  as  it  has  been  fully  pointed  out  in  Stoansea  Co-operative 
Bmlding  Society  v.  Davies  (1)  that  they  are  wholly  inapplicable  to 
a  trial  before  a  county  court  judge  or  a  county  court  judge  and  a 
jury. 

But  it  is  said  that  Order  LU.  applies,  because  that  order  says 
that,  ^^  where  by  these  rules  any  application  is  authorized  to  be 

(1)  12  Q.  B.  D.  21.  (2)  13  Q.  B.  D.  403. 


V. 

Pbtiohard. 

Smith,  J. 
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made  to  the  Court  or  a  judgey  such  application,  if  made  to  a       i884 

DiYisional  Court  or  to  a  judge  in  Court,  shall  be  made  by  motion ;"    itooHABD 

and  tiien  Bnle  3  goes  on  and  says  there  shall  be  no  rule  nisi 

but  ererything  shall  be  by  motion.    It  seems  to  me,  however, 

that,  when  you  look  at  that  rule,  the  first  line  of  it  shews  that  it 

is  only  applicable  to  causes  tried  and  determined  in  the  High 

Court  of  Justice,  and  not  in  any  shape  or  way  to  trials  in  the 

county  court.    The  very  first  line  says,  '^  Where  by  these  rules 

any  application  is  authorized  to  be  made."    Where  is  there  any 

application  authorized  to  be  made  by  these  rules  in  the  case  of  a 

trial  in  the  county  court  ?    It  seems  to  me  that  there  is  none,  and 

that  by  the  purview  of  these  rules  all  the  proceedings  in  the 

county  court  are  left  untouched  from  first  to  last. 

I  agree  with  the  observations  which  have  fallen  from  my  Lord 

and  my  Brother  Mathew ;  and  I  quite  concur  in  the  course  they 

have  suggested. 

Order  accordingly. 

Solicitozs  for  plaintiff:  Chester  &  Co. 

Solicitor  for  defendant :  Parry. 

J.  s. 


[CROWN  CASE  RESERVED.]  ^w.  29l 

THE  QUEEN  v.  WELLARD. 

Crkmud  Law — Indecent  Estpo&ure  of  Person — PMic  Flace-^ Nuisance — Public 

Nuisance^Exposure^li:  &  15  VitA,  c  100,  s.  29. 

The  priaoDer  was  convicted  of  indecently  exposing  liis  person  to  divers  sub- 
jects of  the  Qneen  in  a  certain  public  place,  upon  evidence  shewing  that  the 
place  in  question  was  out  of  sight  of  the  public  footpath,  but  was  a  place 
to  which  the  prisoner  had  gone  with  several  little  girls,  though  without  any 
k^  right  to  go  there,'  and  was  a  place  to  which  persons  were  in  the  habit 
of  going  without  having  any  strict  legal  right  so  to  do,  and  that  persons  so  going 
were  never  in  any  way  hindered  or  interfered  with : — 

ffddy  by  the  Court  (Lord  Coleridge,  C.  J.,  Grove,  J.,  Huddleston,  B.,  Manisty 
and  Mathew,  JJ.),  that  the  conviction  was  correct,  and  that  the  jury  were  justi- 
fied m  finding  that  th^  place  was  public. 

SevMe^  that  the  offence  may  be  indictable  if  committed  before  divers  subjects 
of  the  realm,  even  if  the  place  be  not  public. 

The  following  case  was  stated. 

^  At  the  court  of  general  quarter  sessions  of  the  peace  holden 
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1884        in  and  for  the  county  of  Kent,  at  Maidstone,  on  the  3rd  of  July, 
.  Thx  Qubbv   1884,  Frederick  Wellard  was  indicted,  tried,  and  convicted  of 
WiuLiBD.    ^®  misdemeanor  of  indecently  exposing  his  person  to  dirers 
liege  subjects  of  the  Queen  in  a  certain  open  and  public  place,  to 
wit,  a. marsh  in  the  parish  of  Northfleet.    The  evidence  shewed 
that  the  prisoner,  Frederick  Wellard,  in  the  middle  of  the  day  on 
the  28th  of  May  last,  called  some  seven  or  eight  girls  of  the  ages 
of  eleven  and  eight,  and  thereabouts,  who  were  at  play  near 
Northfleet  Church,  and  told  them  that  if  they  would  go  down 
into  the  marsh  with  him  he  would  give  them  a  halfpenny.    On 
this,  the  girls  all  went  down  into  Northfleet  marsh  with  him,  fol- 
lowing him.    They  first  went  along  a  public  footpath  for  some 
distance,  and  then  came  to  a  row  of  willow  trees  growing  at  a 
certain  angle  with  the  path,  there  the  prisoner  and  the  girls 
turned  off  the  footpath  on  to  the  marsh  where  there  was  no  path. 
There  was  another  row  of  trees  a  little  distance  off,  the  prisoner 
and  the  girls  went  in  on  the  ^rass  land  between  the  two  rows  of 
trees  till  they  came  to  a  fallen  tree  about  one  hundred  and  seventy 
paces  from  the  footpath  and  out  of  sight  of  it.    At  the  fallen  tree 
the  prisoner  lay  down  on  the  ground,  and  there  intentionally  ex- 
posed his  person  indecently  to  all  the  seven  or  eight  little  girls 
together,  who  were  close  to  him,  and  he  invited  them  to  touch 
his  person,  and  used  disgusting  language.    No  one  but  the  girls 
saw  this  exposure  nor  could  any  one  have  seen  it  from  the  foot- 
path.    As  the  girls  were  on  the  footpath  on  their  way  to  the 
fallen  tree,  they  saw  some  boys  bathing  in  the  water  two  or  three 
hundred  yards  off  on  the  other  side  of  the  marsh.  These  boys  saw 
the  girls  while  the  girls  were  on  the  footpath,  but  lost  sight  of 
them  for  a  short  time  when  they  turned  off.    The  boys  dressed 
quickly,  and  came  up  as  soon  as  they  could  after  the  girls  to  the 
fallen  tree ;  there  they  found  prisoner  lying  down  after  his  expo- 
sure of  his  person  to  the  girls.    The  girls  were  there  also.  These 
boys  saw  nothing  improper,  as  the  prisoner  had  tamed  round  on 
their  approach,  and  was  lying  on  his  stomach.  When  the  prisoner 
and  the  girls  turned  off  from  the  footpath  towards  the  fallen  tree 
they  were,  legally  speaking,  trespassing.    But  all  persons  who 
desired  to  do  so  were  in  the  habit  of  going  on  to  the  marsh,  and 
no  one  interfered  with  them  or  hindered  them,  or  made  objection." 
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The  question  for  the  Court  was,  whether  on  these  facts  the       1884 
jniy  were  justified  in  finding  that  the  prisoner  exposed  himself  Thb  Quxen 
indecently  in  a  pnbUc  place.  WkiLbd. 

F.  /.  SmUhy  for  the  prisoner.  This  was  not  a  public  place,  the 
spot  was  so  placed  that  nothing  of  the  indecency  could  be  seen 
firom  the  public  footpath.  The  marsh  was  not  public ;  the  public 
had  no  right  there.  A  place  is  not  public  where  the  public  have 
no  right  to  be. 

[LoBD  Coleridge,  C. J.  What  do  you  say  is  a  public  place  ?] 

Private  property  where  the  public  can  only  get  by  trespassing 
is  not  public  The  authorities,  it  is  contended,  shew  that  the 
publicity  of  the  place  is  necessary  to  be  proved  in  these  cases ; 
here  at  any  rate  it  is  so  alleged,  and  the  charge  must  be  proved 
as  laid. 

[He  referred  to  the  following  cases :  Beg.  v.  Thallman  (1) ; 
Beg.  T.  Hdmea  (2) ;  Beg.  v.  Watson  (3) ;  Beg.  v.  EttioU  (4) ; 
LangriA  v.  Archer  (5) ;  TumhuU  y.  Appleton.  (6)] 

No  counsel  appeared  in  support  of  the  conviction. 

LoBD  CoLEBmaE,  C.  J.  This  indictment  is  framed  upon  the 
common  law  as  well  as  upon  the  statute. 

The  offence  against  decency  was  committed  in  the  presence  of 
a  number  of  little  girls,  and  the  question  for  us  is  whether  the 
jury  were  justified  by  the  evidence  in  finding  that  the  indecent 
exposure  was  in  a  public  place  as  alleged  in  the  indictment.  It 
took  place  on  a  grassy  spot  where  it  was  not  seen  from  the  foot- 
road,  but  it  was  at  a  place  where  people  in  fact  went  when  they 
liked,  where  people  did  in  point  of  fact  go  without  hindrance. 
It  is  true  they  had  no  legal  right  to  go,  and  the  question  arises 
was  this  indecent  act  done  in  a  public  place.  Mr.  Smith  fsuled 
to  give  us  any  very  clear  affirmative  definition  of  what  was  a 
public  place.  He  was  inclined  to  say  that  if  any  number  of 
persons  were  assembled  at  a  place  without  legal  right,  and  a 
person  acted  before  them  with  indecency  of  the  kind  in  ques- 

(1)  L.  &  G.  326 ;  33  L.  J.  M.  0.  58.  (3)  2  Cox,  0.  0.  376. 

(2)  1  Dears.  C.  C.  207;  22  L.  J.  (4)  L.  &  C.  103. 
M.  a  122.  (5)  10  Q.  B.  D.  44. 

(6)  45  J.  P.  469. 
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1884  lion,  that  was  not  punishable.  I  am  of  opinion  that  we  shonid 
Thb  Qunor  not  hold  that  it  is  sufficient  to  prove  that,  as  a  matter  of  law, 
Wellabp.  *^®  place  was  one  to  which  there  was  no  strict  legal  right  of 
access  in  order  to  make  out  a  defence  where  the  act  is  in  fact 
committed  in  the  presence  of  a  number  of  the  public,  in  the 
presence  of  a  number,  that  is,  of  persons.  It  is,  I  concede,  diffi- 
cult to  define  affirmatively  what  is  a  public  place ;  this  place, 
however,  is  clearly  so.  The  public  did  undoubtedly  have  access 
to  it.  I  am  by  no  means  sure  that  at  conmion  law  the  publicity 
of  the  place  itself  is  an  essential  element  in  the  offence,  and  I 
am  not  inclined  now  to  say  so :  it  is  not  necessary  to  decide  this 
question.  It  is,  however,  obvious  that  what  is  a  public  place 
may  vary  from  time  to  time,  and  what  we  now  have  to  consider 
is,  was  this  place  at  the  time  public  ?  a  place  where  the  public 
undoubtedly  were.  In  the  case  of  Bex  v.  Crunden  (1),  where  the 
accused  had  bathed  on  the  beach  at  Brighton  in  the  daytime  at 
a  place  then  overlooked  by  houses,  but  which  till  within  a  few 
years  of  that  time  had  been  a  secluded  spot  with  no  houses  near, 
McDonald,  C.B.,  says,  ^^  The  law  will  not  tolerate  such  an  ex- 
hibition. Nor  is  it  any  justification  that  bathing  at  this  spot 
•  might  a  few  years  ago  be  innocent ;"  and  then  he  goes  on  to  say, 
*^  Whatever  place  becomes  the  habitation  of  civilized  men,  there 
the  laws  of  decency  must  be  enforced." 

Here  the  public  were  in  the  habit  of  resorting  to  this  place, 
and  no  one  prevented  them  from  so  resorting  to  it,  and  the 
prisoner  goes  there  with  a  number  of  little  girls,  and  there  does 
that  which  is  alleged  against  him.  It  is  clear  that  there  was 
ample  to  justify  the  verdict,  and  the  question  of  whether  it  is 
necessary  as  matter  of  law  to  allege  and  prove  the  place  in  all 
such  cases  to  be  public,  may  be  considered  when  necessary ;  at 
present  it  is,  as  I  say,  not  necessary  to  consider  it. 

Gbove,  J.  The  contention  for  the  prisoner  must  be  that  a 
public  place  must  be  a  place  where  the  public  have  an  absolute 
legal  right  to  go.  The  case  of  Ttmibull  v.  Appleian  (2)  is  not  so 
very  unlike  the  present,  but  it  does  not  decide  the  point,  it  was 
a  case  under  a  statute  and  of  a  nature  different  from  this.    A 

(1)  2  Camp.  89,  90.  (2)  46  J.  P.  469. 
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« 

public  place  is  one  where  the  public  go,  no  matter  whether  they       1884 
haTe  a  right  to  go  or  not.    The  right  is  not  the  question.   ThbQuseh 
Many  shows  are  exhibited  to  the  public  on  private  property,  yet    wellabd. 
they  are  frequented  by  the  public — the  public  go  there.    To  my 
mind,  the  case  is  clearly  one  in  which  we  should  uphold  the 
conyiction. 

HxJDDLESTON,  B.  The  beach  at  Brighton  is  not  public  property, 
yet  an  exposure  there  is  punishable.  It  seems  to  be  established 
that,  speaking  generally,  whatever  openly  outrages  decency  and  is 
injurious  to  public  morals  is  a  misdemeanour  at  common  law.  (1) 

The  act  was  in  a  public  and  open  place,  and  that  disposes  of 
the  case,  but  I  am  by  no  means  satisfied  that  indecency  before 
several  in  a  private  place  is  not  punishable.  However,  here  it 
is  pleaded  that  it  was  in  a  public  place.  The  prisoner  himself 
took  with  him  to  this  place  several  children,  and  in  their  pre- 
sence outraged  public  decency.  The  facts  fully  warrant  the 
conviction. 

llAxnsTT,  J.'  It  must  not  be  taken  that  I  hold  it  necessary,  in 
order  to  convict  of  the  common  law  misdemeanour  for  indecency 
towards  divers  subjects  of  the  realm,  to  prove  that  the  indecency 
occurred  in  a  public  place.  Here,  however,  it  was  alleged  to 
have  been,  and  it  was,  in  a  public  place. 

Hathew,  J.  I  concur.  I  think  it  may  be  a  crime  at  common 
law  without  being  in  a  public  place  as  alleged  in  the  present  case. 
There  was  in  this  case  abundant  evidence  that  the  place  was,  as 
charged,  public. 

Oonvietian  affirmed. 

Solicitors  for  prisoner :  Dolman  dk  Pritchard,  for  Hayward  iSk 
Boehester. 


(1)  4  BL  Com.  6i5;  1  Hawk.  P.  C.  c  6,  s.  4 ;  1  East,  P.  0.  c.  1,  s.  1 ;  note 

to  Bex  V.  Cntnden^  2  Gamp.  90.   • 

CD. 
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1884  MILLWAED  t\  THE  MIDLAND  RAILWAY  COMPANY. 

^^  ^^       Master  and  Servant— Employers'  lAahUity  Aety  1880  (43  <fc  44  Vict,  c  42),  «.  1, 

sub-s,  3 — Injury  resulting  to  Workman  from  having  coriformed  to  Orders 
or  Directions  of  Fellow  Workman, 

The  Ist  section  of  the  Employers'  Liability  Act,  1880,  provides  that,  where 
personal  injury  is  caused  to  a  workman  (3)  by  reason  of  the  negligence  of  any 
person  in  the  serrioe  of  the  employer  to  whose  orders  or  directions  the  work- 
man at  the  time  of  the  injury  was  boimd  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  so  conformed,  the  workman  or,  in  case  the 
injury  results  in  death,  his  legal  personal  representatives,  shall  have  the  same 
right  of  compensation  against  the  employer  as  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  the  employer  nor  engaged  in  his  work. 

The  plaintiff,  a  boy  employed  by  the  defendants,  a  railway  company,  was 
assisting  a  carman  of  the  defendants,  under  whose  directions  he  was,  in  unloading 
from  a  van  three  large  iron  window  frames.  The  frames  were  standing  upright 
in  the  van,  secured  at  each  end  -to  the  hoops  of  the  van  by  a  string.  The 
carman  untied  the  string  at  one  end  of  the  frames,  and  the  plaintiff  untied  the 
string  at  the  other  end.  The  carman  did  not  expressly  order  the  plaintiff  to 
untie  the  string,  but  the  plaintiff  stated  that  he  did  so  without  orders  because  he 
had  done  so  on  previous  occasions  and  that  the  carman  saw  him  untie  the  string 
and  made  no  objection.  The  carman  then  removed  one  of  the  frames  without 
retying  the  two  remaining  frames,  leaving  them  standing  unsecured.  They 
directly  afterwards  fell  on  the  plaintiff,  causing  him  injuries  in  respect  of  which 
he  sued  the  defendants  for  compensation  under  the  Employers'  Liability  Act, 
1880:— 

Held,  that  there  was  on  the  above  facts  evidence  of  an  injury  to  the  plaintiff 
by  reason  of  the  negligence  of  a  fellow  workman  to  whose  orders  he  was  bound 
to  conform,  and  did  conform,  and  which  resulted  from  his  having  so  conformed. 

Appeal  from  the  County  Court  of  Derby. 

The  facts,  as  appearing  from  the  case  stated  on  appeal,  were  as 
follows : — The  plaintiff,  an  infiEtnt,  by  his  next  friend,  sued  the 
defendants,  a  railway  company,  under  the  Employers'  Liability 
Act,  for  damages  for  personal  injuries  caused  to  him  while  in 
the  performance  of  his  duties  in  their  employ,  by  the  negligence 
of  a  carman  named  Hicks,  their  seryant.  Upon  the  trial  before 
the  county  court  judge  and  a  jury  the  following  evidence  was 
given  by  the  plaintiff.  The  plaintiff  stated  that  he  was  fourteen 
years  old,  and  was  employed  by  the  defendants  as  a  van  guard. 
His  duties  were  to  keep  watch  over  the  goods  in  his  van,  to 
attend  to  the  horsey  and  when  not  so  engaged  to  assist  in  unload- 
ing.   On  the  day  when  the  accident  occurred  by  which  he  was 
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• 
kijnxed  he  was  acting  as  guard  of  a  van  driven  by  Hicks,  a  car-       1884 

man  in  the  defendants'  employ,  at  one  of  the  defendants'  stations.  Millwabd 
The  van  was  backed  to  the  platform  of  the  goods  station  in  order  Mn>Lj^HD 
that  three  large  iron  window  frames  might  be  unloaded  from.it  B-^n-^^YCo. 
and  pnt  on  the  platform.  These  frames,  which  were  about  7  feet 
long  by  5  feet  broad,  had  been  placed  upright  inside  the  van, 
and  were  secured  in  that  position  by  two  pieces  of  tarred  string, 
one  piece  being  tied  at  each  end  round  the  hoops  supporting 
the  coTeiing  of  the  van.  Hicks  stepped  into  the  van  and  began 
to  unload.  He  untied  the  string  near  the  tail  end  of  the  van, 
and  the  plaintiff,  who  was  inside  at  the  front  of  the  van,  untied 
the  other  string.  He  was  not  asked  by  Hicks  to  do  so.  Hicks 
began  to  pull  one  of  the  frames  away  without  retying  the  other 
two,  leaving  them  standing.  Directly  afterwards  the  two  frames 
fell  upon  the  pkintiff,  severely  injuring  his  head  and  render- 
ing him  insensible.  The  plaintiff  stated  that  he  untied  the 
string  at  one  end  without  any  orders  from  Hicks,  because  he,  the 
plaintiff,  had  done  so  on  other  occasions,  and  that  Hicks  saw  him 
«ntie  it,  and  made  no  objection. 

At  the  conclusion  of  the  plaintiff's  case  the  county  court  judge 
ruled  that  there  was  not  any  evidence  to  support  plaintiff's  case 
under  any  of  the  sul>sections  of  the  1st  section  of  the  Employers' 
Liability  Act,  1880,  except  sub-s.  8. 

It  was  contended  for  the  defendants  that  there  was  no  evidence 
that  Hicks  was  a  person  to  whose  orders  or  directions  the  plaintiff 
was  bound  to  conform,  or  that  the  plaintiff  met  his  injuries  from 
having  conformed  to  any  order  or  direction  from  Hicks,  that  the 
plaintiff  was  a  volunteer,  and  that  the  plaintiff's  own  contribu- 
tory negligence  was  the  cause  of  the  accident,  and  that  on  the 
whole  case  there  was  nothing  to  be  left  to  the  jury. 

The  county  court  judge  ruled  that  there  was  a  case  for  the  jur\' 
under  sub-s.  3.  Thereupon  evidence  was  called  for  the  defence, 
which  it  is  unnecessary  to  set  out  in  detail,  as  the  verdict  of  the 
jury  negatived  the  truth  of  it.  The  general  effect  of  it  was  to 
contradict  the  evidence  of  the  plaintiff  as  to  the  way  in  which 
the  accident  took  place,  the  defendants'  witnesses  alleging  that 
Hicksy  the  carman,  did  tie  up  the  two  remaining  frames  before 
removing  the  first,  and  that  the  plaintiff  himself  untied  them. 

Voi^  XIV.  G  2 
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1884       Hicks  stated  in  answer  to  the  judge  that  the  plaintiff  was  oader 
MiLLWABD   him,  and  if  he  told  him  to  do  anything  he  expected  him  to  do  it. 
MmiJLXD     ^^^  J^^  found  for  the  plaintiff^  damages  30/. 
Eailwat  Co.      Ti^e  questions  for  the  Court  were — 1.  Whether  there  was  eyi- 
dence  under  sub-s.  3  of  the  1st  section  of  the  Employers'  Liability 
Act  of  the  plaintiff  having  been  injured  by  reason  of  the  neglir 
gence  of  a  person  in  the  service  of  the  defendants  to  whose  orders 
he  was  bound  to  conform  and  did  conform,  and  that  he  was 
injured  by  his  having  so  conformed.    2.  Whether  there  was  evi- 
dence on  the  plaintiff's  case  that  in  what  he  did  he  had  acted  as 
a  volunteer.    3.  Whether  there  was  on  the  plaintiff's  case  such 
evidence  of  contributory  negligence  that  the  judge  ought  to  have 
nonsuited. 

Smyhf,  {on  the  defendants.  The  common  law  doctrine  .with 
regard  to  injuries  occasioned  by  the  negligence  of  a  fellow  servant 
engaged  in  a  common:  employment  is  only  altered  by  the  Em- 
ployers' Liability  Act,  1880,  in  certain  specified  cases.  In  order 
that  there  may  be  a  case  under  the  3rd  sub-section  of  the 
1st  section  of  the  Employers'  Liability  Act,  1880,  there  must  be 
an  order  given  to  which  the  person  injured  was  bound  to  conform 
and  did  conform,  and  the  injury  must  be  the  result  of  the  con- 
forming to  the  order.  It  is  submitted  that  there  was  no  order 
within  the  meaning  of  the  sub-section  in  this  case.  The  plaintiff 
was  not  ordered  to  untie  the  frames.  It  may  be  that  he  was 
.  bound  to  obey  Hicks'  orders  if  he  gave  any,  but  if  Hicks  gave  no 
order  it  was  merely  the  case  of  two  workmen  engaged  in  a 
common  employment,  to  which  the  3rd  sub-section  does  not 
apply. 

[Day,  J.  Surely  the  order  need  not  be  by  express  words.  The 
jury  might  think  that  an  order  was  implied  from  the  circum- 
stances.] 

It  is  contended  that  there  must  be  something  amounting  to  a 
direction  to  do  a  specific  act,  the  resxdt  of  which  is  the  injury. 

[Mathew,  J.  The  plaintiff  was  doing  what,  according  to  his 
evidence,  it  was  the  ordinary  course  of  business  for  him  to  do  in 
unloading  similar  goods.  Is  it  necessary  in  order  tiiat  the  sub- 
section may  apply  that  an  order  should  be  verbally  given  to  a 
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man  to  do  what  it  is  the  ordinary  course  of  his  duty  to  do  every       1884 
day  in  the  week  ?]  Mtllwasd 

It  is  clear  from  the  other  sub-sections  that  it  was  not  meant  that  midland 
in  erery  case  where  two  workmen  are  engaged  in  a  common  em-  i^^jlway  Co. 
ployment  the  employer  should  be  liable  for  injuries  occasioned  to 
one  by  the  negligence  of  the  other.  If  this  case  is  held  to  be  within 
the  3rd  siib-sectiony  the  effect  will  be  to  do  away  with  the  doctrine 
of  common  employment  almost  entirely,  because  when  two  work- 
men are  working  together  one  may  generally  be  said  to  be  working 
under  the  orders  or  directions  of  the  other.  The  case  intended  by 
the  SQb-«eetion  is  the  case  where  the  person  injured  does  an  act 
from  which  the  injury  results  in  consequence  of  the  fellow  ser- 
Tant*8  order.  It  is  not  enough  that  he  is  acting  generally  under 
the  fellow  servant's  orders  or  directions.  If  general  directions 
are  held  to  be  sufficient  Hioks  is  put  in  the  position  of  a  super- 
intendttit  under  sub-s.  %  whereas  by  the  interpretation  clause 
(s.  8)  a  superintendent  is  a  person  not  ordinarily  engaged  itk 
manual  labour,  as  Hicks  appears  to  have  been. 

The  injury  must  result  from  the  conforming  with  the  order.. 
Here  the  injury  cannot  be  said  to  have  resulted  from  the  con- 
forming with  the  order.  The  supposed  order  was  to  untie  the- 
string.  But  there  was  no  negligence  in  giving  thai  order,  and 
the  injury  did  not  result  from  that  order,  for  the  string  must  in« 
the  ordinary  course  of  business  haVe  been  xmtied.  The  injury 
resulted  from  the  negligence  of  the  carman  in  a  subsequent 
matter,  viz.,  in  not  securing  the  remaining  frames  before  removing 
the  first  frame.  The  order  has  no  connection  with  the  subse- 
quent n^ligence.  The  plaintiff  did  not  assist  in  the  subsequent 
removal  of  the  frame.  There  is  nothing  to  shew  that  the  plaintiff 
could  not  have  performed  the  duty  of  untying  the  string  without 
exposing  himself  to  the  risk  of  the  fall  of  the  other  frames.  If 
they  were  not  secured  the  risk  was  as  obvious  to  him  as  to  Hicks, 
and  he  should  have  secured  them  himself  or  stood  where  they 
could  not  fall  on  him.  It  was  not  proved  that  obedience  to  the 
supposed  order  necessarily  involved  his  being  exposed  to  the  risk 
ot  the  injury  that  happened.  The  carman  did  not  order  him  to 
stand  where  the  unsecured  frames  would  fall  upon  him  after  he 
had  untied  them. 

a  2  2 
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1884  /.  R.  Etherington  Smith,  for  the  plaintiff,  was  not  called  upon. 

MiLLWABD 

Midland  Mathew,  J.  I  am  of  opinion  that  our  judgment  should  be 
Raili? AY  Co.  fQj.  ^}j0  plaintiff.  The  defendants'  counsel  has  suggested  various 
difiSculties  with  regard  to  the  construction  of  the  Employers'  Lia- 
bility Act,  but  I  do  not  see  any  difficulty  so  far  as  the  present 
case  is  concerned.  It  appears  to  me  that  there  was  ample  eyi- 
dence  to  support  the  verdict  under  the  3rd  sub-section.  The 
operation  upon  which  Hicks  and  the  plaintiff  were  engaged  was 
that  of  unloading  three  frames  from  a  van,  and  there  was  evi- 
dence, as  it  seems  to  me,  that  the  mode  in  which  it  ought  to 
have  been  performed  was  by  untying  the  three  frames,  then 
tying  two  of  them  up  again,  and  removing  the  third.  What 
happened  was  that  when  the  three  frames  were  untied  the 
•carman,  without  waiting  to  see  the  two. remaining  frames  secured 
again,  began  to  remove  the  first.  I  think  that  on  these  fieicts 
there  was  evidence  of  negligence  on  his  part. 

The  next  question  is,  whether  Hicks  was  a  person  to  whose 
orders  or  directions  the  plaintiff  was  bound  to  conform  and  was 
conforming  at  the  time  of  the  injury.  It  seems  to  me  that  there 
was  sufficient  evidence  of  that  also. 

The  remaining  question  is,  whether  the  injury  resulted  from 
the  plaintiff's  having  so  conformed  to  Hicks'  orders.  I  think 
that  there  was  evidence  that  the  injury  resxdted  by  reason  of 
the  plaintiff's  conforming  to  the  order  given  to  him  by  Hicks  to 
assist  in  the  operation  that  was  being  performed  and  in  the  per- 
formance of  which  Hicks  was  guilty  of  negligence.  The  defend- 
ants' counsel  has  suggested  that  the  injury  did  not  necessarily 
result  from  the  carman's  negligence,  that  the  plaintiff  might 
have  so  placed  himself  as  to  avoid  risk  if  the  frames  fell,  and 
that  the  plaintiff  therefore  was  guilty  of  contributory  negligence. 
The  answer  seems  to  me  to  be  that  the  defendants  did  not  fight 
the  case  before  the  jury  on  any  such  ground.  The  case  sub- 
mitted to  the  jury  for  the  defendants  was  that  the  evidence  for 
the  plaintiff  was  untrue,  for  they  called  witnesses  to  shew  that 
the  carman  had  done  what  he  ought  to  have  done,  and  that  the 
t^o  remaining  frames  were  retied,  the  suggestion  being  that  the 
plaintiff  himself  had  untied  them  afterwards. 


VOL.  XIV.  QUEEire  BENCH  DIVISION.  73 

The  jnry  discarded  these  statements.    It  seems  to  me  that       1884 
these  statements  being  discarded,  the  evidence  for  the  defendants    Millwabd" 
reallj  aids  the  plaintiffs  case.    On  these  grounds  I  think  that    i^nj^p 
there  was  evidence  for  the  jury  under  the  3rd  sub-section,  and'  Railway  Co. 
therefore  that  the  appeal  must  be  dismissed. 

Day,  J*,  ooncuned. 

Appeal  dismissed.    Leave  to  appeal  refused. 

Solicitor  for  plaintiff:  Q.  P.  Bogers. 

Solicitors  for  defendant :  Beale,  Marigold,  &  Co. 

E.  L. 


LINE  AND  Others,  Petitioners;  WARREN,  CHECKLEY  aot)  J><^c.  15. 

BROMWICH,  Respondents. 

MunicipaL  Eledum — Election  of  Town  Councillors — Petition  against  some  only 
cf  the  Oandidaies  returned  on  a  Ground  affecting  the  Validity  of  the  Election 
09  a  whole — Municipal  Corporations  Act,  1882  (45  &  46  Vict,  c,  60),  ss,  87, 
88,  91,  93,  ScAed.  3,  Part  IL,  rules  3  and  10. 

An  election  petition  may  be  presented  under  the  Municipal  Corporations  Act, 
1882y  fl.  87,  against  some  only  of  the  persons  returned  at  a  mimicipal  election, 
although  the  ground  of  the  petition  is  one  affecting  the  validity  of  the  election 

a  whole ;  and  the  Court  can  on  such  petition  declare  the  persons  so  petitioned 
not  to  have  been  duly  elected. 


Case  stated  nnder  s.  93,  sub-s,  7,  of  the  Municipal  Corporations 
Act,  1882,  upon  a  petition  questioning  the  election  of  the  re- 
spondents as  councillors  for  the  borough  of  Daventry. 

The  facts  in  substance  appeared  to  be  as  follows : — The  borough 
of  Daventry  is  not  divided  into  wards.  An  election  of  four 
councillors  to  fill  four  vacancies  in  the  town  council  of  the  borough 
was  held  on  the  Ist  of  November,  1883.  Previously  to  the  said 
election  the  town  clerk  issued  a  notice  of  the  election  stating, 
among  other  things,  that  each  candidate  must  be  nominated  by 
a  separate  nomination  paper,  but  that  the  same  burgesses,  or  any 
of  them,  might  subscribe  as  many  nomination  papers  as  there  were 
Tacancies  to  be  filled  but  no  more. 

The  three  respondents  and  six  others,  viz.,  Edward  Brooks, 
William  White,  Thomas  Harris,  John  Merrifield,  Charles  Eod- 
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1884  house,  and  John  Edward  Bodhouse  were  nominated  as  candidates 
Line  at  such  election.  When  the  mayor  attended  at  the  town  hall  to 
Warren,  decide  on  the  yalidity  of  the  objections  to  the  nomination  papers 
under  the  Municipal  Corporations  Act,  1882,  sched.  3,  part  IL, 
rule  9,  objection  was  taken  by  Brooks,  one  of  the  candidates,  to 
the  nomination  papers  in  the  case  of  Harris,  Merrifield,  and  the 
Bodhouse,  on  the  ground  that  they  were  invalid  under  the  10th 
rule  of  Part  II.  of  the  3rd  schedule  of  the  Municipal  Corporations 
Act,  1882,  because  the  persons  subscribing  the  paper  in  each  case 
had  subscribed  other  nomination  papers  of  candidates  at  the 
election. 

No  burgess,  however,  subscribing  the  nomination  papers  had 
subscribed  more  nomination  papers  than  there  were  vacancies  to 
be  filled,  nor  more  than  one  nomination  paper  for  any  one 
candidate. 

Brooks  ultimately  withdrew  his  objection  to  the  nomination  of 
Harris.  The  mayor  then  allowed  the  objection  to  the  nomination 
papers  of  the  other  three  candidates  objected  to,  who  were  con- 
sequently prevented  from  standing  at  the  election.  The  result 
of  the  election  was  that  out  of  the  six  remaining  candidates  HJarris 
and  the  three  respondents  were  the  first  four  on  the  poll  and  were 
declared  elected.  The  petitioners  then  presented  a  petition  against 
the  election  of  the  three  re^ondents  under  the  Municipal'  Cor- 
porations Act,  1882  (45  &  46  Yict.  c^  50),  s.  87,  praying  that  it 
might  be  declared  that  the  said  respondents  were  not  duly  elected, 
and  that  their  election  and  return  was  wholly  null  and  void.  The 
questions  raised  for  the  opinion  of  the  Court,  were  (1)  Whether 
the  election  of  the  respondents  could  be  questioned  by  petition 
in  the  absence  of  the  said  Thomas  Harris,  who  was  elected  sst  the 
said  election,  and  who  was  not  made  a  party  to  the  proceedings. 
(2)  Whether,  under  the  circumstances,  the  respondents  were  duly 
elected  or  returned. 

Yarborough  Anderson  {Moniague  Spearman  with  him),  for  the 
petitioners.  The  respondents  were  not  duly  elected.  The  mayor's 
decision  as  to  the  validity  of  the  objection  to  the  nomination  papers 
was  erroneous,  as  rule  10  of  the  Municipal  Corporations  Act, 
1882,  Schedule  3,  part  XL,  does  not  apply  to  the  case  of  several 
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nominations  by  tiie  same  burgess  for  seyeral  racanoies.    Bole  3       1664 
of  Schedule  d,  part  II;,  provides  that  the  same  burgesses  or  any       lirb 
of  them  may  subscribe  as  many  nomination  papers  as  there  are     p^^^^. 
Tacaacies  to  be  filled'and  no  more.    Bule  10  provides  that  "*  where 
a  penson  subscribes  moire  nomination  papers  than  one,  his  sub- 
scription shall  be  inqpeiative  in  all  but  the  one  which  is  first 
delivered."'  Clterly  ^th^t  rule  cannot  apply  to  nominations  in 
eoitfomiity  with  rule  3. 

The  Municipal  Corporations  Act,  1882,  enables  petitiolxers  to 
petition  against  the  return  of  a  particular  person  or  persons  >on 
the  ground  that  he  or  they  were  not  duly  elected  by  a  majority 
of  h^wful  Yotes  without  seeking  to  avoid  the  whole  election^  and 
does  not  compel  them  to  include  in  the  petition  a  person  of  whose 
election  they  do  not  complain.  8ee  s.  87,  sub-ss.  (e)  (d) ;  s.  88, 
sub-s.  2 ;  s.  91,  sub-s.  3 ;  Line  v.  Warren.  (1)  Why  should  the 
tiiree  respondents,  who  clearly  were  not  duly  elected,  retain  their 
seats  because  another  peorson  who  also  was  not  duly  elected  is  not 
petitioned  against,  and  therefore  cannot  now  be  unseated  ? 

Chmaardi  for  the  respondents.  The  petition  is  .bad  on  the  face  of 
it,  for  the  Court  cannot  declare  the  election  void  as  to  three  only 
<mt  of  four  persons  cetumed,  leaving  it  to  stand  good  as  to  the 
fourth,  upon  an  objection.which  goes  to  the  validity  of  the  whole 
election.  K  the  mayor's  decision  on  the*  validity  of  the  nomina- 
tion papers  was  wrong,  the  whole  election  was  necessarily  void, 
because^  if  the  rejected  candidates  had  stood,  it  may  be  that 
neither  Harris  nor  any  of  the  respondents  would  haVQ  been  ten 
turned.  By  s.  93,  subrs.  4,  the  Court  is  to  determine  whether  the 
person  whose  election  is  complained  of  or  any  and  what  other 
person  is  duly  elected,  or  whether  the  election  (that  is  th^  election 
as  a.  whole)  was  vo^d.  The  Court  has  no  power  to  declare  the 
election  partially  vqid ;  its  only  power  in  such  a  ca«i6,  yiz^.,  when 
the  Section  is  invalid  as  a  whole,  is  to  declare  the  electioA  alto- 
getiier  void,  which  cannot  be  done  on  a  petition  to  which  Harris 
is  not  made  a  respondent 

.  .[I>ikT»  J.  Under  the  old  procedure  by  quo  warranto  tl^e  Qawt 
<;oiild  have,  declared  the  election  void  as  to  the  particulfur  peoiQiis 
whose  eleotipn  was  challenged.] 

;j(l)  51  L.  T.  (N.S.)  369, 
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1884  He  cited  Hovoes  v.  Tvmer  (1) ;  Budge  y.  Andrewe.  (2) 

Lira  Tarborough  Anderson^  was  not  called  on  to  reply* 


Wabbbzt. 


Mathew,  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  petitioners.  An  objection  was  taken  to  the  nomination  paper 
in  the  case  of  three  of  the  candidates  at  the  election  in  question* 
founded  upon  the  10th  rule  of  the  2nd  part  of  the  3rd  schedule 
to  the  Municipal  Corporations  Act,  1882.  The  mayor  allowed 
the  objection,  but  I  think  that  his  decision  was  erroneous.  The 
3rd  rule  of  the  schedule  provides  that  the  same  burgesses,  or  any 
of  them,  may  subscribe  as  many  nomination  papers  as  there  are 
vacancies  to  be  filled,  and  no  more.  The  10th  rule  clearly  does' 
not  apply  to  the  present  case,  where  there  were  several  vacancies, 
and  no  burgess  had  signed  more  than  one  nomination  paper  for 
any  one  candidate,  or  more  nomination  papers  than  there  were- 
vacancies.  In  consequence  of  the  disallowance  of  these  nomina- 
tions the  petition  was  filed  and  this  case  is  stated.  The  first 
question  raised  is  whether  the  election  of  the  respondents  can  be 
questioned  by  petition  in  the  absence  of  Thomas  Harris,  who  was 
dected  at  the  said  election,  and  who  has  not  been  made  a  party* 
to  these  proceedings.  The  second  question  is  whether  the  re- 
spondents were  duly  elected.  The  counsel  for  the  respondents 
practically  abandoned  his  contention  on  the  second  question,  and 
admitted  that  he  could  not  assert  that  the  respondents  were  duly 
elected.  But  he  contends  that  upon  the  first  question  the  respond- 
ents are  entitled  to  succeed.  The  argimient  is  that,  inasmuch  as 
the  same  objection  might  have  been  made  to  Harris's  election,, 
the  Court  cannot  do  anything  in  the  absence  of  Harris,  because 
it  cannot  in  such  a  case  declare  the  election  void  as  to  three  of 
the  persons  elected  without  doing  so  as  to  the  fourth  also.  I 
cannot  see  any  foundation  whatever  for  that  contention.  It  seems 
to  me  that  the  scope  of  the  legislation  on  the  subject  is  to  enable 
the  election  of  particular  persons  to  be  challenged  by  petition. 
It  is  the  duty  of  the  Court  to  pronounce  on  the  prayer  of  such 
petition,  but  it  can  only  deal  with  the  case  of  the  persons  whose 
election  is  objected  to.  Harris's  election  was  not  objected  to  by 
the  petition,  and  it  is  clear  that  he  must  now  be  treated  as  duly 
(1)  1  0.  P.  D.  670.  (2)  3  C.  P.  D.  510. 
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elected,  because  there  has  been  no  petition  presented  against  Him    >  18S4 
within  the  time  limited  for  that  purpose.  ldte 

The  sole  duty  of  the  Court,  therefore,  is  to  see  whether  the  y^i^isxx. 
objection  taken  with  regard  to  the  respondents  is  made  good. 
Assuming  that  Harris  was  not  duly  elected,  the  Court  has 
nothing  to  do  with  his  election,  and  has  no  power  to  go  outside 
the  petition,  to  which  he  is  not  a  party.  The  case  of  Emoes  v. 
Turner  (1)  was  referred  to  as  supporting  the  respondents'  conten- 
tion, and  as  shewing  that  in  such  a  case  as  the  present  the  Court 
must  declare  the  whole  election  void ;  but  the  case  decides  no 
such  thing.  There  all  parties  concerned  were  before  the  Court, 
the  petitioners  being  the  unsuccessful  candidates,  who  claimed  to 
haTe  been  duly  elected,  and  both  the  parties  returned  being  made 
respondents.  The  argument  urged  on  the  Court  was  that  they 
were  bound  to  declare  the  petitioners  duly  elected,  and  had  no 
power  to  declare  the  election  void ;  but  the  Court  held  otherwise, 
and  that  under  the  circumstances  they  ought  to  declare  the  whole 
election  void.  That  case  has  no  bearing  whatever  on  the  present 
case.  The  case  of  Budge  v.  Andrews  (2)  was  also  cited,  but  the 
decision  in  that  case  is  equally  remote  from  the  present  question. 

Dat,  J.,  concurred. 

Judgment  for  petitioners. 

Solicitors  for  petitioners :  Caister  &  Shearman. 
Solicitors  for  respondents :  Eingsfordy  Dorman,  &  Co. 

(1)  1  C.  P.  D.  670.  (2)  3  0.  P.  D.  530. 

E.  L. 
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^^®*  AGNEW  AJSTD  Othbbs  v.  USHER  and  Otbmbs. 

Nov.  25. 

Fractice — Service  of  Writ  mU  of  JuriadictUm — Action  for'  BeitU  qf  Land  in 

England — Defendants  domipUed  or  ordinarily  resident  in  Scotkmd — Judi" 
cature  Acts,  1883,  Order  XL,  ride  1  (6),  (e). 

Order  XI.,  rule  1,  does  not  enable  the  Court  or  a  judge  to  allow  serTice  out  of 
the  jurisdiction  of  a  writ  in  an  action  for  non-payment  of  rent  due  under  a  lease 
of  land  in  England  against  defendants  who  are  domiciled  or  ordinarily  resident 
in  Scotland. 

Motion  to  set  aside  an  order  for  service  on  the  defendants, 
resident  in  Scotland,  of  a  writ  issued  hj  the  plaintiffs,  residing  at 
Liverpool,  in  an  action  for  1702.,  one  quarter's  rent  of  premises 
at  Liverpool,  held  under  a  lease  for  ten  years. 

It  was  alleged  by  the  plaintifGs,  that  the  lease  had  been  assigned 
to  the  defendants,  who,  as  assignees,  were  liable  to  pay  rent. 
The  defendants  alleged  that  the  assignment  was  to  secure  a  debt, 
but  that  they  nev^r  signed  nor  accepted  the  assignment,  nor 
entered  into  possession. 

French,  for  the  defendants,  in  support  of  the  motion.  By 
Order  XI.,  rule  1,  service  out  of  the  jurisdiction  may  be  allowed 
whenever  (inter  alia)  (e)  "  The  action  is  founded  on  any  breach 
or  alleged  breach  within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to  the  terms  thereof,  ought  to  be  per- 
formed within  the  jurisdiction,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland."  The  defendants 
being  domiciled  or  ordinarily  resident  in  Scotland  are  within  the 
exception,  and  as  no  other  clause  of  rule  1  applies,  they  cannot  be 
served :  Lenders  v.  Anderson.  (1) 

The  Court  called  on 

> 

Barnes,  for  the  plaintiffs,  to  shew  cause.  First,  Bule  1  (a)  has 
reference  to  cases  where  the  '^  subject-matter  of  the  action  is 
land/'  and  (b)  deals  with  the  rights  ^'  affecting  land,"  and  allows 
service  out  of  the  jurisdiction  whenever  "any  act,  deed,  will, 
contract,  obligation,  or  liability  affecting  land  or  hereditaments 

(1)  12  Q.  B.  D.  60. 
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situate  within  the  jurisdiction,  is  sought  to  be  construed,  rectified,       1884 
set  aside,  or  enforced  in  the  action."    An  obligation  to  pay  rent      Aonew 
18  a  contract,  obligation,  or  liability  affecting  land,  and  an  action      xJmn. 
toT  rent  is  to  enforce  such  contract,  obligation,  or  liability.    The 
pc^cy  of  the  rules  was  to  deal  with  actions  in  respect  of  land  dif*- 
ferently  from  the  mode  in  which  other  actions  are  treated.    This 
appears  from  the  arrangement  and  language  of  the  subsections. 
Bule  2  shews  that  the  whole  of  rule  1,  except  where  Scotland 
is  expressly  excluded,  applies  to  persons  resident  there :  see  per 
Grove,  J.,  in  Lenders  v.  Anderson.  (1)    A  writ  in  ejectment  might 
certainly  be  served  on  a  defendant  there. 

Secondly,  subs,  (e)  does  not  apply,  for  otherwise  the  provisions 
of  (i)  would  be  modified  as  to  Scotland.  Subs,  (e)  must  be  con- 
strued with  reference  to  the  other  provisions  of  the  rule.  If  a 
Scotchman  deals  with  land  in  England  it  is  not  unfair  that  he 
should  be  brought  to  these  tribunals. 

LoBD  Ck>LEBiDGE,  C.J.  I  do  not  give  judgment  in  this  case 
with  unhentating  confidence,  because  it  appears  to  me  possible 
that  the  same  contract  may  be  within  clause  (b)  or  within  clause  (e) 
of  Older  XL,  rule  1.  This  contract  is,  I  think,  clearly  within  (e), 
but  I  admit  that  that  is  not  conclusive,  because  the  contract  might 
be  within  (e)  and  might  also  be  within  (6),  and  there  might  be 
much  difficulty  in  construing  the  rules  for  general  convenience 
so  as  to  avoid  conflict.  But  I  think  (h)  would  have  to  be 
stretched  to  include  the  present  contract,  whereas  it  comes 
within  (e)  without  in  any  way  stretching  that  clause. 

Order  XL,  rule  1,  deals  with  service  out  of  the  jurisdiction, 
and  from  the  1st  subsection  (a)  it  is  clear  'that  whenever  the 
aubject-matter  of  the  action  is  English  land  the  trial — not 
**  shall "  but — ^may  be  allowed  in  England,  for  otherwise,  if  an 
action  relating  to  the  status  of  English  land  were  brought  in 
Scotland,  the  judgment  of  the  Scotch  Court  could  only  be  en- 
forced in  a  very  circuitous  way.  That  is  a  good  reason  why,  as 
a  general  rule,  actions  of  ejectment  and  of  the  like  kind,  when 
the  land  of  which  the  property,  or  possession,  or  status  is  disputed 
is  English  land,  should  be  brought  in  England. 

(1)  12  Q.  B.  D.  at  p.  66. 
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1884  Then  follows  subs.  (b)y  and  I  think  the  more  reasonable  con- 

Aghew  struction  of  (6)  is  to  limit  it  to  any  legal  proceedings — ^to  use  the 
tJratn.  Ift^gost  and  most  vague  term — in  which  English  land  is,  according 
to  the  words  of  the  subsection,  to  be  affected.  There,  as  the 
thing  to  be  affected  is  in  English  jurisdiction  and  is  not  in  Scotch 
jurisdiction,  recourse  should  be  had  to  the  English  forum.  I  do 
not  intend  to  give  a  complete  or  exhaustive  account  of  all 
possible  proceedings  '*  affecting  land  "  which  are  probably  within 
clause  (&),  but  according  to  the  ordinary  rules  of  construction  and 
legal  phraseology,  an  action  to  obtain  payment  of  rent  certainly 
is  not  an  action  to  enforce  '^  any  act,  deed,  or  will,"  and  I  do  not 
think  it  is  to  enforce  any  '^contract,  obligation,  or  liability 
affecting  land  within  the  jurisdiction." 

But  in  (e)  there  are  words  which  exactly  describe  the  contract 
sought  to  be  enforced  here.  It  is  said  that  the  defendants  are 
tenants,  and  that  they  have  not  paid  their  rent  according  to  their 
contract  to  pay  it,  and  it  seems  to  me  therefore  that  the  action  is 
founded  on  a  breach  of  contract  made  within  the  jurisdiction,  to 
be  performed  within  the  jurisdiction,  but  as  to  which  (e)  says  that 
if  the  defendant  is  "  domiciled  or  ordinarily  resident  in  Scotland 
or  Ireland,"  service  on  him  out  of  the  jurisdiction  may  not  be 
allowed :  rule  1.  Suppose,  instead  of  this  being  an  action  against 
a  tenant  it  were  an  action  against  a  man  who  in  some  instrument 
had  guaranteed  the  rent,  and  the  rent  had  not  been  paid.  I  fail 
to  see  why  that,  according  to  the  argument  for  the  plaintiffs,  is  not 
just  as  much  on  a  contract  or  obligation  affecting  land,  as  an  action 
against  the  tenant  originally  liable.  It  would  be  stretching  the 
words  of  rule  1  very  much  to  bring  within  (h)  an  action  against 
such  guarantor,  yet  in  substance  the  actions  are  exactly  the  same. 
They  are  to  recover  the  same  sum  of  money,  and  to  recover 
against  A.,  who  has  undertaken  to  pay  if  B.  does  not.  If  so,  this 
is  an  action  clearly  within  (e),  and  clearly  within  the  mischief 
intended  to  be  prevented  by  the  proviso  in  (e),  viz.,  a  Scotchman, 
domiciled  or  ordinarily  resident  in  Scotland,  being  made  liable 
personally  on  an  English  contract.  In  such  case,  according  to  the 
ordinary  rule  of  law,  the  plaintiff  must  seek  the  forum  of  the  de- 
fendant. That  is  the  rule  followed  in  rule  1  (e).  Without  saying 
that  this  case  is  clear,  I  am  of  opinion  that  service  out  of  the 
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jurisdiction  should  not  be  allowed,  and  the  order  for  service  should       ^^^ 
be  set  aside.  Agkew 


IfATHEWy  J.     I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

A.  L.  Smith,  J.  I  am  of  the  same  opinion.  I  had  much 
difficulty  in  coming  to  a  conclusion,  but  I  entirely  agree  with 
my  Lord.  I  will  only  add  a  few  words  as  to  subs.  (h).  The  Lord 
Chief  Justice  says  that  the  words  '^  any  act,  deed,  will,  contract, 
obligation,  or  liability,"  need  not  comprise  the  present  case.  I  do 
not  disagree  with  that  observation,  but  I  would  rather  found  my 
judgment  on  this,  viz.,  that  the  deed,  .  .  .  contract,  obligation,  or 
liability  affecting  land  is  clearly  not  one  which  is  ^*  sought  to  be 
enforced  in  the  action."  As  I  read  those  words  "  sought  to  be 
enforced  in  the  action,"  they  seem  to  mean  "specifically  per- 
formed." To  bring  the  case  within  (i),  the  instrument  or  obliga- 
tion "  affecting  land,"  must  be  "  sought  to  be  construed,  rectified, 
set  aside  or  enforced  in  the  action."  But  the  plaintiff  is  not 
seeking  so  to  do  in  this  action.  I  think  the  case  is  not  within  (b), 
and  is  clearly  within  subs,  (e)  rule  1. 

Motion  refu$3d. 

Solicitors  for  plaintiffs :  Field,  Boseoe,  &  Co. 
Solicitors  for  defendants :  W.  W.  Wynne  &  Son. 

J.  B. 


fr. 

Usher 
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1884  Ex  PABTE  HASEER. 

0^'^^'       Practice— Costs— Order  as  to  Supreme  Court  Fees,  1884,  Schedule  52^Fee/or 

**  entering  cause  or  matter  for  trial  or  hearing** — RuU  ordering  Justice  to 
hear  Application /or  Summons, 

Under  the  Order  as  to  Supreme  Court  Fees,  1884,  Schedule  52— which  directs 
that  a  fee  of  2L  shall  be  paid  **  on  entering  or  setting  down,  or  re-entering  or 
re-setting  down  on  appeal  to  the  Court  of  Appeal,  or  a  cause  or  matter  for  trial 
or  hearing  in  any  court  in  London  or  Middlesex,  or  at  any  assizes  " — such  fee  is 
payable  though  the  matter  for  hearing  does  not  arise  in  an  action,  as  in  the  case 
of  a  rule  nisi  against  a  justice  tmder  11  8c  12  Yict.  c.  44,  s.  5. 

Afplicatiok  for  a  rule  ordering  a  metropolitan  police  magis- 
trate to  hear  an  application  for  a  summons  for  libeL  A  rule  nisi 
was  granted^  but  when  it  was  proposed  to  enter  it  in  the  Crown 
Office  a  fee  of  2Z..was  demanded  under  the  Order  as  to  Supreme 
Court  Fees,  1884,  Schedule.  (1) 

The  applicant  objected  to  pay  the  fee,  and  went  before  Chitty ,  J., 
at  chambers,  who  supported  the  decision  of  the  Crown  Office. 

The  applicant,  in  person,  moved  on  appeal  from  this  decision^ 
and  contended  that  upon  the  true  construction  of  the  Order  no 
fee  was  payable  where  the  matter  for  hearing  did  not  arise  in  an 
action. 

The  Court  (Grove,  J.,  and  Stephen,  J.)  held  that  the  words 
*'  cause  or  matter  for  trial  or  hearing  in  any  court  in  London  or 
Middlesex"  were  not  confined  to  cases  where  the  matter  for 
hearing  arose  in  an  action,  but  extended  to  any  matter  entered 
for  hearing ;  that  they  must  be  taken  to  apply  to  a  rule  nisi,  like 
that  in  the  present  instance,  and  that  the  fee  was  payable. 

(1)  The  Order  as  to  Supreme  Court  hereto  may  be  applicable  to. 

Fees,  1884 :  Schedule  52.  On  entering  or  setting 

I.  The  fees  and  percentages  con-  down,  or  re-entering  or  re-setting  down 
tained  in  the  schedule  hereto  are  fixed  an  appeal  to  the  Court  of  Appeal,  or 
and  appointed  to  be  taken  in  the  High  a  cause  or  matter  for  trial  or  hearing 
Court  of  Justice  and  in  the  Court  of  in  any  Court  in  London  or  Middle- 
Appeal,  sex,  or  at  any  assizes,  including  hear- 

n.  This  Order  shall  not  apply  to  ing  on  further  consideration  where  no 
the  existing  fees  and  percentages  in  re-  such  fee  was  paid  on  the  original  hear- 
spect  of  any  criminal  proceedings  other  ing,  whether  on  summons  adjourned 
than  such  proceedings  on  the  Crown  from  chambers  or  otherwise,  and  in- 
side of  the  Queen's  Bench  Diyision  eluding  special  case,  &c.,  2L 


as  the  scale  contained  in  the  schedule 


A.  P.  S. 
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THE  QUEEN  v.  OVERSEERS  AND  SURVEYORS  OF  HIGHWAYS  OF        1884 

LANGRIVILLE.  I>eo.  8, 15. 

THE  QUEEN  v.  OVERSEERS  OF  COPPING  SYKE. 

Poor-rate — Union  Assessment  Committee  Acts  (25  <fe  26  Vict,  c.  103),  «.  19; 
(27  A  28  Vict.  c.  39),  s.  1— Power  to  amend  Valuation  LUt^''  Notice  of 
objection  in  manner  provided  by  25  <fc  26  Vict.  c.  103,  with  respect  to  objec- 
tions ^--^Omission  to  give  Notice  of  Meeting  of  Committee  to  Overseers, 

Under  the  '*  Union  Assessment  Committee  Amendment  Act,  1864,"  27  &  28 
Vict.  c.  39,  8.  1, — which  enables  the  assessment  committee  to  hear  objections 
against  a  valuation  list  approved  by  the  committee,  and  to  amend  such  list, 
^  after  notice  given  at  any  time  in  the  manner  prescribed  by  25  &  26  Vict.  c.  103, 
with  respect  to  objections," — an  amendment  of  the  list  is  valid,  although  no 
notice  of  the  meeting  of  the  committee  was  given  to  the  overseers  of  the  parish 
to  which  the  list  relates  as  required  by  25  &  26  Vict.  c.  103,  s.  19. 

BuLE  caUing  upon  the  defendants  to  shew  cause  why  a  man- 
damns  shonld  not  issue  commanding  them  to  amend  certain  rates 
by  making  them  in  conformity  with  the  valuation  list  for  the 
pariah  as  amended  by  the  assessment  committee  of  Boston  Union. 

It  appeared  that  part  of  the  line  of  the  Great  Northern  Bail- 
iray  was  in  the  parish  of  Langriville,  in  the  union  of  Boston,  and 
having  been  assessed  to  the  poor-rate,  the  company  served  notices 
of  their  objection  to  the  valuation  upon  the  overseers  of  the 
parish  and  the  clerk  to  the  assessment  committee.  The  com- 
mittee at  a  meeting  to  consider  the  objection  reduced  the  com- 
pany's assessment  and  wrote  to  the  overseers  to  amend  their 
valuation  list  accordingly.  The  overseers  had  received  no  notice 
of  any  meeting  of  the  committee  to  hear  and  determine  the  ob- 
jection as  required  by  the  Union  Assessment  Committee  Act, 
1862.  (1) 

(1)  By  the  Union  Assessment  Com-  such  meetings  as  they  may  think 
mitteeAct,1862(25&26Vict.  C.103),  necessary  for  hearing  objections  to 
8.  18,  any  person  who  may  feel  him-  the  valuation  lists,  and  shall,  twenty- 
self  aggrieved  by  any  valuation  list  on  eight  days  at  least  before  holding  every 
the  ground  of  imfaimess  or  incorrect-  meeting  for  hearing  objections  to 
neas  in  the  valuation,  &c.,  may,  at  any  valuation  lists,  cause  notice  of  such 
time  after  the  deposit  as  aforesaid  of  meeting  to  be  given  to  the  overseers 
such  list,  &C.,  give  to  the  committee  of  the  several  parishes  to  which  such 
and  to  the  overseers  a  notice  in  writing  lists  relate,  and  such  overseers  shall, 
uf  his  objection,  specifying  the  grounds  on  the  Sunday  next  following  the 
thereof.  receipt  of  such  notice,  publish  the 

By  8. 19,  the  committee  shall  hold  same  in  the  manner  in  which  notice 

t 
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1884  W.  Oraliam,  for  the  defendants.    The  Act  25  &  26  Vict.  c.  103, 

The  QueeT"  made  provision  for  the  appointment  of  an  assessment  committee, 
o  EBffiBEBs  OF  ^'^^  ^®  ^  oxamino  and  approve  the  valuation  list  prepared  by 
Laxguyille.  the  parish  overseers,  but  having  once  approved  of  it  they  could 
The  Queen   ^^^  ^^^  j^  ^^y  ^  supplementary  list.    By  the  later  Act,  27  &  28 
Otebseers  or  Vict.  c.  39,  8. 1,  a  general  power  of  hearing  objections  and  amend- 
Stke.       ing  the  list  is  conferred  upon  the  committee  subject  to  certain  <^on- 
ditions.    And  the  defendants  contend  that  one  of  the  conditions 
precedent  to  the  exercise  of  this  power  is  that  notice  of  the 
meeting  should  be  given  throbgh  the  overseers  to  all  the  parishes 
in  the  union.    It  must  be  conceded  that  all  these  parishes  are 
interested  in  the  proposed  amendment.    It  cannot  be  expedient 
that  the  assessment  of  a  particular  parishioner  should  be  reduced 
without  hearing  the  representatives  of  the  whole  body  of  rate- 
payers.    Secondly,  the  prosecution  may  argue  that  the  order 
amending  the  list  is  subsisting  and  cannot  be  questioned  in  this 
proceeding.    But  where  the  amendment  is  at  the  instance  of  a 
party  aggrieved,  it  can  only  be  made  in  accordance  with  the 
regulations  imposed  by  the  Act,  and  as  these  regulations  have 
not  been  complied  with  the  order  is  a  nullity. 


uf  a  rate  allowed  by  justices  is  by 
law  required  to  be  given,  and  the 
committee  may  at  any  such  meeting 
hear  and  determine  such  objections; 
but  the  committee  shall  not  be  re- 
quired to  hold  a  meeting  for  hearing 
objections  to  the  valuation  list  of  any 
parish  unless  such  notice  in  writing 
an  hereinbefore  mentioned  of  some 
objection  or  objections  thereto  have 
l>cen  given  to  the  committee;  and 
where  a  meeting  is  holden  for  hearing 
objections  to  the  valuation  list  of  any 
jmrish,  the  committee  shall  not  hear 
any  objection  to  such  valuation  list 
unless  such  notice  as  aforesaid  has 
been  given  to  the  committee  and  to 
the  overseers. 

27  &  28  Vict.  c.  39,  s.  1.  Before  ap- 
pealing to  sessions  against  a  poor-rate 
lor  a  parish  to  which  26  &  26  Vict. 
V.  103,  applies,  notice  of  appeal  is  to  be 


given  to  the  assessment  committee: 
"  Provided  that  no  person  shall  be  em- 
powered to  appeal  to  sessions  against  a 
poor-rate  in  conformity  with  the 
valuation  list  approved  by  the  com- 
mittee, unless  he  shall  have  given  the 
committee  notice  of  objection  against 
the  said  list,  and  shall  have  failed  to 
obtain  such  relief  in  the  matter  as  he 
deems  just,  and  which  objection  after 
notice  given  at  any  time  in  the 
manner  prescribed  by  the  25  &  20 
Vict.  c.  103,  with  respect  to  objec- 
tions, the  committee  shall  hear,  with 
full  power  to  call  for  and  amend  such 
list,  although  the  same  has  been  ap- 
proved of,  and  no  subsequent  list  has 
been  transmitted  to  them,  and  if  they 
amend  the  same  shall  give  notice  of 
such  amendment  to  the  overseers,  who 
shall  thereupon  alter  their  current  rate 
accordingly." 
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Dugddhi  Q.C.^  and  (X  Dodd,  for  the  prosecution.    First,  the       1884 
proper  proceeding  was  to  apply  to  quash  the  order  of  the  assess-  The  Queen 


OP 


ment  committee.     Under  s.  1  of  28  &  29  Vict.  c.  39,  so  long  as  oveimekr8 
the  order  of  the  committee  stands,  4he  oyerseers  are  bound  to  Lakoriville. 
obey  it.    The  alteration  made  by  the  committee  is  in  the  nature     ^^  wuken 
of  an  order.    Secondly,  the  omission  to  give  notice  of  the  meet-  ^^^^J^  ^' 
ing  to  the  overseers  does  not  make  the  act  of  the  committee       Syke. 
invalid*    There  is  no  reason  why  the  person  entitled  to  relief 
should  suffer  from  the  act  of  the  assessment  committee,  and 
there  is  good  ground  for  contending  that  the  words  *^  notice 
given  in  the  manner  prescribed  by  the  Act  with  respect  to 
objections,"  refer  to  25  &  26  Vict.  c.  103,  s.  42,  which  makes  pro- 
vision for  the  service  of  any  notice  or  statement  required  to  be 
served  upon    the   committee.      The  construction  put   by  the 
defendants  upon  27  &  28  Vict.  c.  39,  s.  1,  requires  the  word 
" notice'*  to  be  read  as  "notices,"  for  if  thfey  are  right  there 
must  be,  as  a  condition  of  the  right  to  amend  the  list,  a  notice  to 
the  committee  by  the  person  aggrieved,  and  also  a  notice  of  the 
meeting  to  the  overseers.    Beg.  v.  Edmonds  (1)  is  an  authority  to 
shew  that  an  amendment  of  the  list  will  not  be  invalidated  by 
the  disregard  of  some  regulation  in  the  first  Act  which  does  not 
expressly  apply  to  such  amendment. 

Our.  adv.  vulU 

Dec.  15.  The  judgment  of  the  Court  (Hawkins,  J.,  and 
Smith,  J.)  was  delivered  by 

Smith,  J. : — This  was  a  rule  calling  on  the  overseers  of  Langri- 
ville  to  shew  cause  why  a  mandamus  should  not  issue  commanding 
th^n  to  alter  the  rate  as  it  stood  in  accordance  with  the  amend* 
ment  of  the  assessment  committee.  The  point  raised  in  the  case 
is  a  short  one.  It  is  what  is  the  meaning  to  be  put  upon  the 
words  *^  after  nciice  given  at  any  time  in  the  manner  prescribed 
by  the  Act  with  respect  to  objections."  See.  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act,  1864  (27  &  28  Vict, 
c  39).  On  the  part  of  the  overseers  it  is  contended  that  the 
notice  therein  mentioned  means  not  only  the  notice  to  be  given 
by  any  overseer  or  any  person  aggrieved  by  a  valuation  list  to  the 

(1)  Law  Bep.  7  Q.  B.  698. 
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1884        committee  as  ia  prescribed  by  s.  18  of  the  Union  Assessment 

TbsQ^s^   Committee  Act,  1862  (25  &  26  Vict.  c.  103),  but  also  the  notice 

OTXBsms  OF^  ^  given  by  the  committee  to  the  overseers  of  the  meeting 

Lanomvillb.  they  are  about  to  hold  to  hear  objections  as  is  prescribed  by  s.  19 

Thb  Qubkn   ^£  ^j^^  g^i^  ^^^     Q^  ^^  other  side  it  is  contended  that  the  notice 

OvKBfiKBBs  OF  reforrod  to  in  s,  1  of  the  Act  of  1864  at  the  most  only  means  the 

Stki:.       notice  to  be  given  by  the  objector  of  his  objection,  as  is  prescribed 

by  s.  18  of  the  Act  of  1862. 

The  facts  are  shortly  as  follows : — 

The  Great  Northern  Bailway  Company's  line  runs  through  the 
parish  of  Langriville.  The  committee  assessed  the  portion  of 
the  company's  line  which  ran  through  the  parish.  The  company 
were  dissatisfied  and  proposed  appealing  to  quarter  sessions,  bat 
before  doing  so  had  to  comply  with  the  requirements  of  s.  1  of 
the  Assessment  Committee  Act,  1864,  27  &  28  Vict  c.  39.  The 
company  duly  gave  notice  to  the  committee  of  their  objection 
against  the  valuation  list.  No  notice  was  given  as  is  prescribed 
by  s.  19  of  the  Act  of  1862.  The  committee  having  heard  the 
company,  determined  to  amend  the  list,  and  having  done  so,  gare 
notice  of  the  amendment  to  the  overseers  of  the  parish  of  Langri* 
ville  in  order  that  they  might  amend  the  rate  as  it  then  stood. 
This  the  overseers  refused  to  do,  alleging,  as  is  the  fact,  that  they 
had  received  no  notice  of  the  meeting  of  the  committee  as  is 
prescribed  by  s.  19  of  the  Act  of  1862. 

We  are  of  opinion  that  there  was  no  necessity  to  give  the 
notice,  and  that  the  section  does  not  apply  to  the  case  now  in 
hand.  In  our  judgment  the  words  in  s.  1  of  the  Act  of  1864, 
"  after  notice  given,"  apply  solely  to  the  notice  to  be  given  by 
the  objecting  party  to  the  committee.  If  the  contention  of  the 
overseers  is  correct,  we  must  read  the  words  thus :  "  after  notice 
given  "  which  we  have  no  warrant  for  doing,  so  as  to  bring  in  the 
notice  prescribed  by  s.  19  of  the  Act  of  1862,  as  well  as  the 
notice  prescribed  by  s.  18  of  the  same  Act  In  the  face  of  the 
words  of  the  statute,  we  do  not  feel  ourselves  at  liberty  to  inqiiir® 
as  to  what  was  or  was  not  the  intention  of  the  legislature  in  the 
year  1864,  which  we  were  strenuously  invited  to  do  by  Mr.  Grahani. 
It  seems  to  us  that  the  case  of  Beff.  v.  Edmonds  (1)  goes  to  shew 
that  at  any  rate  all  the  requirements  of  the  Act  of  1862  do  not 

(1)  Law  Rep.  7  Q.  B.  698. 
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apply  to  a  idliearing  by  the  committee  of  an  objection  by  an       18^ 
objeetor  before  he  proceeds  to  qoarter  sessions^  and  We  ar€i  of  thb  Queek 
opinion  tiitct  the  committee  are  entitled  to  hear  his  objection  q^^^^^^^  ^^ 
notwithMBndin'g  that  ihe  notice  prescribed  by  s.  19  df  th^  Act  of  LANoftiviLLE, 
1862  has  not  been  given.  "  '^  2™=^' 

It  seems  to  us  also  that  the  words  in  s.  1  of  the  Act  of  1864,  Ovemeees  of 

Copping 

''after  notice  given  at  any  time  in  the  manner  prescribed  by  the       Syke. 

said  Act  with  respect  to  objections  "  refer  to  s.  42  of  the  Act  of 

1861^  having  r^erence  to  the  manner  in  which  the  noticed  is  f  o  be 

served. 

Bule  absolute. 

Solicitors  for  the  prosecution;  Nelson^  Barr  &  Nelson. 

Solicitors  for  the  defendants :  Whyte,  Collision  dk.  Co. ^  for  Siiaith, 

Boston. 

A.  P.  S. 


THE  BOUKNEMOIITg  COMMISSIONERS,  Thb  Ubbah  Sanitaby  Autho-       -D«^- 

RITY  FOB  THE  UrBAN  DISTRICT  OF  BOURNEMOUTH,  V.  WATTS. 

Loccl  OovernTtMnt  jicis, — Q>nt;[a<:t  hy  Corporation — Fublic  Health  Act^  1875 
(38  &  39  Vict.  c.  55),  bs,  150,  174,  257 — Sewering  and  paving — LiahiliUj 
for  Proportion  of  Expenses — Contract  not  nnd^r  Seal. 

In  an  action  by  a  local  authority  to  recover  from  the  defendant  his  proportion 
of  the  cost  of  sewering,  paving,  &c.,  a  street  under  the  powers  of  the  Public 
Health  Act,  1875,  a.  150,  it  appeared  that  part  of  the  work,  to'an  amount  ex- 
ceeding 50^^  had  been  done  by  contractors  employed  by  the  local-authority,  but 
that  no  written  contract  under  the  con^mon  seal  of  the  authority  had  been 
made  with  tHem  (as  provided  by  s.  174)  : — 

Edd^  by  Hawkins,  J.,  and  Smith,  J.,  that  the  defendant  was  nevertheless 
liableu  By -Smith,  J.»  that  the  objection,  if  valid,  would  have  been  an  objection 
to  the  apportionment^  which  could  only  be  raised  in  the  time  and  manner 
provided  by  s.  257. 

Case  stated  on  appeal  from  the  judge  of  the  County  Court  of 
Hampshire. 

Action  to  recover  7?.  168.  lOd.,  the  proportion  adjudged  to  be 
due  from  the  defendant  under  the  Public  Health  Act,  1875, 
&  150,  for  the  cost,  of  making  good  and  sewering  Heathpoult 
Road  (continuation),  Bournemouth.  The  particulars  of  claim 
Were :  Proportion  11. 13«. ;  interest  from  the  17th  of  August,  1883, 
21. 10^.,  11. 168.  Idd.    At  the  trial  it  appeared  that  the  defendant 
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was  the  owner  of  premises  abutting  npon  the  road,  which  was  a 
'  street  (not  being  a  highway  repairable  by  the  inhabitants  at 
large)  within  the  district  of  the  plaintiffs  as  the  urban  sanitary 
authority,  and  which  was  not  sewered,  levelled,  payed,  &c.,  to> 
their  satisfaction,  and  that  notice  pursuant  to  s.  150  of  the  Public 
Health  Act,  1875,  had  been  served  on  the  defendant  among- 
others  to  sewer,  level,  pave,  &c.,  the  road.  It  was  also  proved 
that  all  the  requirements  of  the  section  had  been  complied  with 
by  the  plaintiffs,  and  that  the  work  was  done  by  them  pursuant 
to  the  section  and  not  by  the  defendant. 

The  work  was  done  partly  by  the  staff  of  labourers  and  work- 
men in  the  regular  permanent  employment  of  the  plaintiffs  and 
partly  by  contractors.  The  total  cost  of  the  work  was  10 IZ.  5s.^ 
of  which  75Z.  lis.  4d,,  was  the  amount  paid  to  the  contractors. 
This  sum  of  1017.  bs.  was  apportioned  by  the  surveyor  of  the 
plaintiffs  amongst  the  different  owners  fronting  upon  the  road,, 
amongst  whom  was  the  defendant,  and  he  was  served  with  notice 
of  the  apportionment,  and  did  not  appeal  against  it.  The  amount 
apportioned  to  him  was  the  above  sum  of  72. 18a. 

No  contract  in  writing  under  the  seal  of  the  plaintiffs  for  the 
work  was  produced  or  proved,  and  it  was  admitted  that  the  plain- 
tiffs had  not  complied  with  any  of  the  provisions  of  s.  174  of  the 
Public  Health  Act.  1875.  (1) 

The  defendant  contended  that  the  plaintiffs  were  not  entitled 
to  recover  unless  they  proved  that  the  requirements  of  s.  174  of 
the  Public  Health  Act,  1875,  had  been  complied  with  by  them. 
The  judge  gave  judgment  for  the  plaintiffs  with  leave  to  appeal. 
The  question  for  the  opinion  of  the  Court  is  whether -under  the 
circumstances  the  non-compliance  by  the  plaintiffs  with  the 
Public  Health  Act,  1875,  was  an  answer  to  the  action. 


(1)  The  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  65),  s.  174.  «  With 
respect  to  contracts  made  by  an  urban 
authority  under  this  Act,  the  following 
regulations  shall  be  observed,  namely, 

'*  1.  Every  contract  made  by  an  urban 
authority  whereof  the  value  or  amount 
exceeds  fifty  pounds  shall  be  in  writing 
and  sealed  with  the  common  seal  of 
such  authority. 


"  2.  Every  such  contract  shall  specify 
the  work,  materials,  matters,  or  things- 
to  be  furnished,  had,  or  done,  the 
price  to  be  paid,  and  the  time  or  times 
within  which  the  contract  is  to  be 
performed,  and  shall  specify  some^ 
pecuniary  penalty  to  be  paid  in  case- 
the  terms  of  the  contract  are  not  duly 
performed." 


31I3SIONER8 
V. 
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Maehuhie,  for  the  defendant.  The  proyision  in  s.  174  of  tl\o  1884 
Public  Health  Act,  1875,  requiring  a  contract  by  a  local  autho-  Bourne- 
rity  the  amount  of  which  exceeds  50Z.  to  be  in  writing  and 
under  seal  is  imperative  and  not  directory,  and  must  prevent  the 
plaintiff  from  recovering  in  this  action.  The  subject  was  fully 
considered  in  Younff  v.  Leamington  (1),  and  it  was  there  held, 
approving  of  a  similar  decision  in  Hunt  v.  Wimbledon  Local 
Board  (2),  that  the  contract  under  seal  required  by  s.  174,  could 
not  be  dispensed  with,  for  the  legislature  intended  to  avoid  the 
difficult  questions  which  had  been  raised  in  the  cstse  of  contracts 
by  ordinary  corporations.  It  is  true  that  in  Beg  v.  Norwich  (3)  the 
Court  refused  a  certiorari  to  quash  a  resolution  by  an  urban  autho- 
rity for  the  payment  of  expenses  such  as  these,  and  incurred  like 
these  under  an  unsealed  contract.  But  in  that  case  there  was  an 
appeal  to  the  discretion  of  the  Court.  Here  the  question  is  one 
of  positive  law,  and  is  not  referred  to  the  discretion  of  the  Court. 
The  defendant  is  only  liable  under  s.  150,  to  pay  expenses 
incurred,  i.e.,  legally  incurred,  by  the  local  authority.  The  dis- 
tinction is  between  a  disability  by  the  general  law  in  the  case  of 
ordinary  suitors,  which  may  no  doubt  be  waived,  such  as  tiie 
Statute  of  Limitations,  and  a  statutory  regulation  imposed  on 
corporate  bodies  for  the  benefit  of  ratepayers,  which  cannot  be 
dispensed  with.  Frend  v.  Dennett  (4)  shews  that  a  local  autho- 
rity can  only  bind  the  rates  by  a  contract  in  conformity  with  the 
Act  of  Parliament. 

[Smith,  J. : — Is  not  this  an  objection  to  the  apportionment 
which  ought  to  have  been  taken  by  written  notice  under  s.  257.] 

No ;  it  is  an  objection  to  the  validity  of  the  proceeding  and! 
can  be  raised  in  an  action :  Heskethy.  Local  Board  of  Atherton,  (5) 

J91  Tindal  Atkinson,  for  the  plaintiffs,  was  not  heard. 

Hawkins,  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  plaintiffs,  and  that  the  case  is  free  from  difiSculty.  The  facets 
are  set  out  in  the  case,  and  the  objection  upon  which  the  de- 
fendant relies  is  that  part  of  the  work  in  respect  of  which  the 

(1)  8  ADp.  Cas.  517-  (3)  30  W.  R.  752. 

(2)  4  a  P.  D.  48.  (4)  5  L.  T.  (N.S.)  73. 

(6)  Law  Rep.  9  Q.  B.  4. 
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1884  apportionment  was  made  was  done  by  contractors  employed  by  the 
BouBNE-  urban  authority,  and  that  no  contract  under  seal  was  made  with 
MisaioMERs  them  so  as  to  satisfy  the  proyisions  of  the  Public  Health  Act, 
Watts.  1875.  One  part  of  the  work  was  done  by  the  workmen  employed 
by  the  urban  authority,  and  as  to  that  no  question  arises,  but  I 
am  of  opinion  that  if  the  whole  of  the  work  had  been  done  by 
contractors  that  the  absence  of  a  sealed  contract  would  have 
afforded  the  defendant  no  answer  to  this  action.  He  is  required 
by  s.  150,  to  do  this  work,  it  has  been  done  by  the  contractors, 
and  the  urban  authority,  acting  bona  fide,  have  paid  them,  and 
yet  we  are  asked  to  say  that  s.  174,  of  the  Act  prevents  them  from 
recovering  the  amount  of  the  defendant's  proportion.  But  I  think 
that  although  s.  174,  might  have  given  the  plaintiffs  a  defence 
in  an  action  brought  by  the  contractors,  they  were  not  bound  to 
avail  themselves  of  this  defence,  and  that  they  were  as  much  justi- 
fied in  not  setting  it  up  as  they  would  have  been  in  declining  to 
plead  the  Statute  of  Limitations.  In  Beg.  v.  Prest  (1)  a  similar 
point  arose.  There  a  municipal  corporation  jxaid  the  town  clerk 
for  extra  services  as  to  which  there  was  no  retainer  under  seal, 
and  a  certiorari  to  quash  the  order  for  payment  was  refused.  The 
observations  of  Lord  Campbell  are  very  much  in  point.  This 
case  has  been  followed  more  recently  in  Beg.  v.  Norwieh.  (2) 
These  two  cases  warrant  us  in  coming  to  the  conclusion  that  an 
urban  authority  is  not  bound  in  an  action  for  work  done  for  them 
to  set  up  the  absence  of  a  sealed  contract,  and  if  they  do  not 
choose  to  set  it  up  as  between  themselves  and  the  contractor  any 
one  in  the  position  of  the  defendant  cannot  be  allowed  to  raise 
the  objection. 

Smith,  J.  I  am  of  the  same  opinion.  The  amount  for  which 
this  action  is  brought  is  the  defendant's  proportion  of  a  larger 
sum,  which  was  the  cost  of  work  done  by  the  urban  authority 
under  the  Public  Health  Act,  1875,  s.  150.  No  question  arises 
as  to  part  of  this  work  which  was  done  by  workmen  in  the  em- 
ployment of  the  urban  authority ;  but  it  is  objected  that  the  cost 
of  the  other  part,  which  was  done  by  contractors  with  whom  there 
was  no  contract  under  seal,  cannot  be  recovered.    The  defendant 

(1)  16  Q.  B.  32.  (2)  30  W.  R.  752. 
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oomtends  that  the  authority  need  not  hare  paid  these  contractors,        1^84 
and  ought  to  haye  taken  the  objection  that  the  contract  was  not     Bouune- 
nnder  seal,  and  he  has  relied  on  Young  y.  Leamington  (1)  and    mseioNE^* 
Hunt  y.   WinMedon  Local  Board.  (2)    But  in  those  cases  the 
point  was  a  different  one,  and  my  judgment  is  not  inconsistent 
with  the  yiew  that  in  a  proceeding  between  the  contractors  and 
themselyes  the  authority  might  take  the  objection  that  there  was 
no  sealed  contract,  if  an  attempt  were  made  to  enforce  an  extor- 
tionate claim. 

There  is  another  point,  which  I  also  think  is  against  the  pro- 
posed defence.  What  the  defendant  is  really  trying  to  do  is  to 
open  the  apportionment  of  the  expenses  of  the  work  done,  and 
by  s.  257,  of  the  Act,  this  apportionment  is  binding  and  con- 
closiye  unless  within  three  months  from  seryice  of  notice  of  the 
amount  he  giyes  written  notice  that  he  disputes  it.  Hesketh  y. 
Aiherton  (8)  decided  that  it  was  open  to  the  landowner  to  dis- 
pute his  liability  after  the  three  months  by  shewing  that  the 
street  was  not  a  highway,  and  therefore  the  local  board  had  no 
jurisdiction,  but  that  he  could  not  then  object  to  the  apportion- 
ment. So  that  although  the  defendant  might  dispute  his  liability 
by  saying  that  he  was  not  a  frontager,  or  on  some  such  ground, 
he  could  not  question  the  apportionment  as  he  now  proposes  to 
do. 

Jvdgment  for  plaintiffe. 

Solicitors  for  plaintiffs :  Lovell,  Son,  &  Pitfield,  for  Nodder  & 
QateTy  Salisbvry. 
Solicitors  for  defendant :  Taylor,  Hoare,  Taylor,  cfe  Box. 

(I)  8  App.  Gas.  517.  (2)  4  C.  P.  D.  48. 

(3)  Law  Rep.  9  Q.  B.  4. 

A.  P.  S. 
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^555H  CLARK  v.  THE  QUEEN. 

tW  U  esiminal  Lau>— Vagrant  Act  (5  Geo.  4,  c.  83),  «.  4—"  Frequenting  "  a  PtMic 

Thoroughfare  with  Intent  to  commit  a  Felony* 

A  man  \th.o  frequenti  a  public  street,  having  in  his  mind  the  intent  to  commit 
a  felony  when  and  wheresoever  opportunity  arises,  is  liable  to  the  penalties  of 
the  Vagrant  Act,  5  Geo.  4,  c.  83,  s.  4,  even  though  no  opportunity  should  ariae^ 
and  may  be  committed  as  a  rogue  and  vagabond,  if  the  justices  are  satisfied  on 
sufficient  evidence,  first,  that  he  frequented  the  street,  and  secondly,  that  he 
did  so  with  intent  to  commit  a  felony.  The  overt  act,  or  the  attempt  to  carry  out 
the  intent,  is  not  an  essential  part  of  the  offence  against  the  Act. 

The  appellant  was  found  and  apprehended  by  two  constables  at  about  two 
o'clock  in  the  morning  in  a  public  thoroughfare  called  Victoria  Koad,  having 
in  his  possession  a  portion  of  a  brass  pump  which  appeared  to  have  been 
wrenched  ofif  from  the  continuation-pipe.  Being  stopped  and  questioned  as  to 
how  he  became  possessed  of  it  and  whither  he  was  taking  it,  he  gave  an  account 
which  proved  to  be  false,  and  also  a  false  name  and  address.  Being  charged 
before  two  justices  on  suspicion  of  having  stolen  the  pump,  and  the  proof  failing, 
he  was  then  charged  under  5  Oeo.  4,  c.  83,  s.  4,  with  frequenting  the  street  in 
question  with  intent  to  commit  a  felony ;  and  on  proof  that  he  was  an  associate 
of  thieves,  and  had  four  years  before  been  convicted  and  sentenced  to  imprison- 
ment for  a  felony, — although  there  was  no  proof  that  he  had  ever  before  been 
seen  in  the  street  in  question,  or  that  the  pump  had  been  stolen, — he  was  con- 
victed as  a  rogue  and  vagabond  under  the  4th  section  of  the  Vagrant  Act,  for 
''frequenting  the  public  thoroughfare  with  intent  to  commit  a  felony,"  and 
sentenced  to  be  imprisoned  :— 

Held,  that  the  evidence  did  not  warrant  the  conviction,  inasmuch  as  it  did  not 
shew  a  frequenting  of  Victoria  Boad  with  intent  to  commit  a  felony. 

Appeal  from  a  decision  of  justices  for  the  borough  of  South 
Shields,  under  20  &  21  Vict.  c.  43. 

Upon  the  hearing  of  a  complaint  preferred  against  the  appellant 
under  5  Geo.  4,  c.  83,  s.  5,  and  34  &  35  Vict.  c.  112,  s.  5,  for  that 
he,  on  the  5th  of  March,  1884,  at  and  in  the  borough,  then  being 
a  suspected  person  and  reputed  thief,  unlawfully  did  frequent  a 
certain  street  there  called  Victoria  Boad  for  a  certain  unlawful 
purpose,  to  wit,  with  intent  to  commit  a  felony,  contrary  to  the 
statute,  the  magistrates  convicted  him  and  adjudged  him  to  be 
committed  to  prison  at  Durham  and  there  kept  to  hard  labour  for 
one  calendar  month. 

The  following  facts  were  proved  : — The  appellant  was  found  in 
Victoria  Boad,  South  Shields,  by  two  constables,  at  1.50  in  the 
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morning  of  the  5th  of  March,  haying  in  his  possession  part  of  a  I88i 
brass  pump, — ^the  chamber  part,  or  that  portion  which  is  usually  Claxl 
exposed  above  the  ground  for  use.  It  appeared  as  if  it  had  been  ^  Quemt 
torn  or  wrenched  off  from  a  continuation-pipe.  The  appellant 
was  stopped  on  the  suspicion  of  the  constables,  and  was  asked  to 
give  an  account  of  how  he  became  possessed  of  the  pump  and 
where  he  was  taking  it  to.  The  appellant  stated  that  he  had  got 
it  from  a  Mr.  Johnsoh,  an  engineer,  who  resided  at  No.  40,  Meldon 
Terrace,  and  that  he  had  just  left  Johnson,  who  was  well  known 
to  him,  at  the  door  of  that  place,  and  was  taking  it  to  a  Mr.  Hepple 
an  engineer  in  the  Low  Street,  to  be  repaired ;  that  his  name  was 
George  Wilson ;  and  that  he  resided  at  52,  Adelaide  Street.  The 
appellant  was  not  known  to  the  two  officers ;  but  the  latter,  having 
their  suspicion  aroused,  took  the  appellant  to  the  police-station ; 
and  on  their  way  they  met  other  constables  to  whom  the  ap- 
pellant was  known,  not  as  George  Wilson,  but  as  William  Clark. 
The  appellant  was  locked  up,  and  inquiries  were  made,  but  no 
such  person  as  Mr.  Johnson  could  be  found  at  No.  40,  Meldon 
Terrace,  or  at  any  other  place.  The  appellant  was  then  informed 
of  the  inquiries  made  by  the  police  and  of  their  inability  to 
verify  his  statements  as  to  the  alleged  ownership  of  the  pump  by 
Mr.  Johnson,  and  that  no  such  number  as  40  existed  in  Meldon 
Terrace,  and  that  no  such  person  as  Johnson  lived  there,  and  that 
an  owner  for  the  pump  had  not  been  found.  It  was  further  ascer- 
tained (and  the  appellant  was  informed  of  it)  that  Mr.  Hepple 
had  removed  some  time  ago  to  North  Shields,  on  the  other  side 
of  the  river  Tyne ;  and  he  was  also  reminded  that,  having  himself 
been  a  constable  in  the  South  Shields  police-force,  he  well  knew 
what  bis  duty  was,  and  what  it  was  requisite  he  should  do  to 
satisfy  the  police :  but  this  he  refused  to  do. 

The  appellant  was  then  charged  by  the  police,  under  the 
statutes  above  mentioned,  with  being  in  Victoria  Boad  on  the 
morning  in  question  with  intent  to  commit  a  felony.  To  this 
charge  he  pleaded  not  guilty. 

In  addition  to  the  fects  above  stated,  it  was  proved  on  the 
evidence  of  two  constables  that  the  appellant  was  tried  and  con- 
victed at  the  Durham  quarter  sessions  on  the  26th  of  February, 
1876,  for  stealing  rope,  and  by  that  Court  sentenced  to  six 
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1884  monthfi'  imprisonment  with  hard  labour ;  and  that  since  then  he 
Clabk  had  been  seen  in  the  company  of  convicted  thieves,  and  was  well 
The  QuETOf.  ^^^  ^  *be  police  as  an  associate  of  thieves. 

It  was  contended  for  the  appellant, — 1.  That  there  was  no 
evidence  of  the  appellant  being  a  suspected  person  or  reputed 
thief, — 2.  That  the  appellant  did  not "  frequent "  thestreet  called 
Victoria  Boad, — 3.  That  the  appellant  was  not  there  for  an  un- 
lawful purpose,  or  with  intent  to  commit  a  felony, — 4.  That  the 
circumstances  shewed  (if  anything)  that  a  felony  had  been  com- 
mitted, and  that  the  lesser  offence  of  vagrancy  meiged  in  the 
greater  charge  of  felony,  and  that  the  appellant  could  not  therefore 
be  convicted  under  the  statutes  above  mentioned. 

The  magistrates,  however,  being  of  opinion  that  the  facts  as 
proved  before  them  clearly  brought  the  appellant  within  the  sec- 
tions of  the  Acts  of  Parliament  named,  convicted  him. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  ap- 
pellant was  rightly  convicted  under  the  statutes  named,  on  the 
facts  proved  before  the  magistrates. 

Nov.  24, 1884.  John  Edge^  for  the  appellant.  There  was  no 
evidence  that  the  appellant  was  frequenting  a  public  thoroughfare 
with  intent  to  commit  a  felony,  or  frequenting  it  at  all  within  the 
meaning  of  5  Geo.  4,  c.  83,  s.  4.  To  justify  a  conviction  under 
this  statute,  even  though  the  accused  had  once  been  convicted  of 
felony,  it  must  be  shewn  that  he  was  doing  something  more  than 
merely  passing  along  a  public  highway.  To  satisfy  the  words  of 
the  statute,  it  must  be  shewn  that  he  had  been  in  the  habit  of 
going  there  in  apparent  pursuit  of  some  unlawful  intent.  How- 
ever notorious  his  character  and  however  suspicious  his  ante- 
cedents, it  is  not  enough  to  shew  that  he  was  there  even  at  an 
unusually  late  hour,  and  that  he  declined  to  give  an  account  of 
himself,  or  even  that  when  unduly  pressed  he  gave  a  false  account 
of  himself  and  of  the  property  he  was  found  carrying.  Johnson, 
Webster, and  all  the  other  Dictionaries  agree  that  "  to  frequent" 
a  place  is,  to  visit  it  often,  to  be  much  in  any  place. 

[Gbov£,  J.    I  agree  that  to  be  there  once  is.  not  a  frequenting.] 
The  34  &  35  Vict.  c.  112,  s.  15,  merely  enlarges  the  area  men- 
tioned in  s.  4  of  the  previous  Act :  it  throws  no  light  upon  the 
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Dugdal^  Q.Cy  and  C.  Dodd,  for  the  prosecution.    First,  the       1884 
proper  proceeding  was  to  apply  to  quash  the  order  of  the  assess-  the  Queen 
ment  committee.     Under  s.  1  of  28  &  29  Vict.  c.  39,  so  long  as  ovbimmibs  or 
the  order  of  the  committee  stands,  4he  overseers  are  bound  to  Lahgriville. 
obey  it.    The  alteration  made  by  the  committee  is  in  the  nature         ^. 
of  an  order.    Secondly,  the  omission  to  give  notice  of  the  meet-  ^^^^^^^  ^' 
ing  to  the  overseers  does  not  make  the  act  of  the  committee       Syke. 
invalid.    There  is  no  reason  why  the  person  entitled  to  relief 
shonld  suffer  from  the  act  of  the  assessment  committee,  and 
there  is  good  ground  for  contending  that  the  words  ^'notice 
given  in  the  manner  prescribed  by  the  Act  with  respect  to 
objections,"  refer  to  25  &  26  Vict.  c.  103,  s.  42,  which  makes  pro- 
vision for  the  service  of  any  notice  or  statement  required  to  be 
served  upon    the   committee.      The  construction  put  by  the 
defendants  upon  27  &  28  Vict.  c.  39,  s.  1,  requires  the  word 
"notice"  to  be  read  as  "notices,"  for  if  thfey  are  right  there 
must  be,  as  a  condition  of  the  right  to  amend  the  list,  a  notice  to 
the  committee  by  the  person  aggrieved,  and  also  a  notice  of  the 
meeting  to  the  overseers.    Beg,  v.  Edmonds  (1)  is  an  authority  to 
shew  that  an  amendment  of  the  list  will  not  be  invalidated  by 
the  disregard  of  some  regulation  in  the  first  Act  which  does  not 

expressly  apply  to  such  amendment. 

Cur.  adv.  vulL 

Dec.  15.  The  judgment  of  the  Court  (Hawkins,  J.,  and 
Smith,  J.)  was  delivered  by 

Smith,  J. : — This  was  a  rule  calling  on  the  overseers  of  Langri- 
ville  to  shew  cause  why  a  mandamus  should  not  issue  commanding 
them  to  alter  the  rate  as  it  stood  in  accordance  with  the  amend* 
ment  of  the  assessment  committee.  The  point  raised  in  the  case 
is  a  short  one.  It  is  what  is  the  meaning  to  be  put  upon  the 
words  "  after  noiiee  given  at  any  time  in  the  manner  prescribed 
by  the  Act  with  respect  to  objections."  See  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act,  1864  (27  &  28  Vict, 
c.  39).  On  the  part  of  the  overseers  it  is  contended  that  the 
notice  therein  mentioned  means  not  only  the  notice  to  be  given 
by  any  overseer  or  any  person  aggrieved  by  a  valuation  list  to  the 

(1)  Law  Bep.  7  Q.  B.  698. 
Vol.  XIV.  H  2 


S6  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1884        and  a  false  address.    Is  not  that  enough  to  raise  a  presumption 
(Xmxk      o^  «^  intention  on  his  part  to  appropriate  anything  he  can  oon- 
The  Qubek.  veniently  lay  his  hands  on  ? 

[Hawkins,  J.  Where  is  the  evidence  that  he  was  in  the  habit 
of  frequenting  Victoria  Boad  with  a  felonious  intent  ?] 

A  man  who  is  found  in  a  'public  thoroughfare  at  2  o'cloick  in 
the  morning,  evidently  out  on  a  maurauding  expedition,  may 
fairly  enough  be  said  to  be  frequenting  the  place  where  he  is 
found  under  circumstances  such  as  are  detailed  in  the  case  with 
intent  to  commit  a  felony,  even  though  there  was  no  proof  that 
he  was  ever  there  before. 

[Gbove,  J.  Must  there  not  be  some  evidence  that  he  had 
been  seen  there  before  ? 

[Hawkins,  J.  The  question  is  whether  it  is  an  offence  within 
the  Act  that  a  man  walks  once  down  a  street  with  intent  to 
commit  a  felony  if  he  gets  a  chance.] 

The  cases  of  In  re  Cross  (1),  In  re  Jones  (2),  and  Beff.  v. 
Brown  (3),  seem  to  support  the  view  taken  by  the  justices. 

Edge  was  heard  in  reply. 

Cur.  adv.  vuU. 

Dec.  1.  Gbove,  J.  In  this  case  the  appellant  was  found  (I  use 
a  general  word)  and  apprehended  by  two  constables  at  about  two 
o'clock  in  the  morning  of  the  5th  of  March  last  in  Victoria  Boad, 
South  Shields,  having  in  his  possession  the  chamber  part  of  a 
brass  pump  (that  is,  the  part  which  is  usually  exposed  above  the 
ground),  and  which  appeared  to  have  been  torn  or  wrenched  off 
from  the  continuation-pipe.  Being  stopped  and  questioned  as  to 
how  he  became  possessed  of  it  and  whither  he  was  taking  it,  he 
gave  a  false  account  and  also  a  false  name  and  address,  and  he 
was  taken  to  a  police-station  on  suspicion  of  having  stolen  the 
article.  On  being  charged  before  the  magistrates  under  the 
5  Geo.  4,  c  88,  s.  5,  with  being  in  Victoria  Boad  with  intent  to 
commit  a  felony,  it  was  proved  that  in  February,  1876,  he  had 
been  convicted  and  sentenced  to  six  months'  imprisonment  for 
stealing  rope.    He  being  a  convicted  thief  and  giving  a  iaiae 

(1)  1  H.  &  N.  651 ;  26  L.  J.  (M.C.)  (2)  7  Ex.  586 ;  21  L.  J.  (M.C.)  116. 
28.  (3)  17  Q.  B.  833. 


Grove,  J. 
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name  and  address,  the  reasonable  inference  was  that  he  had  not       1884 
oome  honestly  by  the  thing  he  was  carrying.    The  case  presented      Olask 
to  ns  does  not  state  that  he  had  ever  been  seen  in  Victoria  Eoad  th«  Queek. 
before ;  but  it  states  that  he  had  been  seen  in  the  company  of 
convicted  thieyes,  and  that  he  was  known  to  the  police  as  an 
associate  of  thieves.  • 

Two  objections  were  mainly  relied  upon  before  the  magistrates, 
first,  that  there  was  no  evidence  of  the  accused  being  a  suspected 
penon  or  reputed  thief;  secondly,  that  there  was  no  evidence 
that  he  frequented  Victoria  Bead,  or  that  he  was  there  for  an 
mdawfiil  purpose  or  with  intent  to  commit  a  felony. 

Upon  the  first  question,  I  must  own  that  I  could  not  say  that 
the  magistrates  were  wrong.  Looking  at  the  unseasonable  hour 
and  at  the  surrounding  circumstances,  I  think  they  might  not 
unreasonably  have  supposed  that  the  appelluit  had  committed  a 
felony  or  was  prowling  about  to  discover  something  worth  steal- 
ing. If,  therefore,  the  decision  of  the  magistrates  had  rested  on 
that  ground,  I  should  not  have  felt  disposed  to  quarrel  with  it. 

The  real  difficulty  arises  upon  the  second  question — upon  the 
words  of  s.  4  of  5  Geo.  4,  c.  83 — which  (amongst  other  things) 
enacts  that  ^  every  suspected  person  or  reputed  thief  frequenting 
any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or  any  quay, 
wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way, or  avenue  leading  thereto,  or  any  place  of  public  resort,  or 
any  avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  a  felony,"  shall  be  deemed  a 
Togue  and  vagabond,  and  liable  to  be  imprisoned  and  kept  to 
hard  labour  for  any  time  not  exceeding  three  calendar  months. 
The  whole  difficulty  arises  from  the  use  of  this  word  **  frequent." 
8o  fiir  as  the  present  case  goes,  I  cannot  entertain  a  doubt  that 
this  man  deserved  to  be  convicted.   But,  upon  carefully  consider- 
ing the  matter,  I  am  unable  to  come  to  the  conclusion  that  he 
frequented  Victoria  Road  or  any  street  or  highway  leading  or 
adjacent  thereto  with  intent  to  commit  a  felony,  within  the  words 
of  this  clause.    There  is  no  evidence  that  he  was  ever  before  seen 
in  Victoria  Bead  or  in  any  street  or  place  leading  thereto  at  all. 
To  sustain  this  conviction,  we  must  give  to  the  word  **  frequent " 
a  meaning  which  has  never  been  given  to  it  before.    No  decided 
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1684  case  can  be  cited  to  shew  that  this  proyision  of  the  Act  has  ever 
OuLBK  been  applied  to  a  convicted  thief  wandering  abont  at  night  under 
TnEQcEisK.  ^^^^  circnmstances  as  reasonably  to  shew  that  he  intended  to 
G^i^j  commit  a  felony  in  a  street  or  place  where  or  axljacent  to  which 
he  has  never  been  seen  before:  nor  do  the  definitions  of  the 
word  given  in  any  of  the  dii^tionaries  warrant  such  an  interpreta- 
tion as  that  now  sought  to  be  placed  upon  it  The  15th  section 
of  34  &  35  Vict.  c.  112,  which  professes  to  interpret  s.  4  of 
5  Geo.  4,  c.  83,  makes  no  alteration  in  this  respect.  We  must 
assume  the  legislature  to  have  meant  what  it  has  said.  Two 
words  are  used  in  reference  to  offences  of  this  kind,  viz.  '^  found  " 
and  ^'  frequent/'  the  former  being  used  as  applicable  Uf  the  case 
of  a  person  apprehended  in  a  building  or  inclosed  ground,  where 
the  necessary  inference  would  be  that  the  purpose  was  unlawful, 
and  therefore  it  would  be  enough  to  shew  that  the  party  was 
there  only  once.  But,  when  the  Act  of  Parliament  comes  to  deal 
with  streets  and  uninclosed  places,  to  prove  a  felonious  intent 
you  must  shew  that  the  accused  was  jseen  there  more  than  once 
at  least :  how  often  I  decline  to  suggest.  The  word  "  frequent," 
therefore,  would  seem  to  be  used  in  contradistinction  to  the  word 
'^  found."  A  single  visit  to  a  place,  or  once  passing  through  a 
street,  can  in  no  sense  be  said  to  be  a  ^'  frequenting  "  that  place 
or  street  Nor  can  the  &ct  of  the  appellant  having  a  long  time 
ago  been  convicted  of  felony  affect  the  interpretation  to  be  put 
upon  the  words  of  the  statute. 

I  therefore  reluctantly  come  to  the  conclusion, — without  at  all 
reflecting  upon  the  magistrates  who  heard  this  case, — ^that  this 
conviction  is  wrong,  and  must  be  quashed. 

None  of  the  cases  referred  to  in  the  course  of  the  argument 
seem  to  me  to  throw  any  light  upon  the  construction  of  the  words 
of  the  statute. 

Hawkins,  J;  I  am  also  of  opinion  that  this  conviction  cannot 
stand. 

By  5  Geo.  4,  c.  83,  s.  4,  it  is  enacted  that  "  every  suspected 
person  or  reputed  thief  frequenting  any  river,  canal,  or  navigable 
stream,  dock,  or  basin,  or  any  quay,  wharf,  or  warehouse  nearer  ad- 
joining thereto,  or  any  street,  highway,  or  avenue  leading  thereto, 
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or  anyplace  of  public^  resort,  or  any  ayenue  leading  thereto,  or       i9Si 
any  street,  highway,  or  place  adjacent,  with  intent  to  commit  a      Clabk 
felony,"  shaU  be  deemed  a  rogue  and  vagabond  and  liable  to  be  ^  ^^,_ 
imprisoned  and  kepi  to  hard  labour  for  any  time  not  exceeding    hm^b.  j 
three  calendar  months. 

Upon  the  construction  of  this  section  grave  doubts  for  a  con- 
siderable time  existed  as  to  whether  it  justified  the  commitment 
of  a  person  frequenting  a  public  street  or  highway  with  intent  to 
commit  felony,  unless  such  street  or  highway  led  to  a  river,  &c., 
or  a  place  of  public  resort,  or  was  adjacent  i  thereto.  In  1850, 
Patteeon,  J.,  on  habeas  corpus,  discharged  three  reputed  thieves 
frequenting  a  street  at  the  west  end  of  London  with  intent,  &'c., 
on  the  ground  that  the  street  was  not  shewn  by  the  commitment 
to  lead  to  a  river  or  place  of  public  resort,  &c.  In  a  subsequent 
case.  Beg.  v.  Brown  (1),  in  1852,  the  Court  of  Queen's  Bench 
(Patteeon,  J.,  dissenting)  held  the  contmry  view,  and  that' this 
section  applied  to  any  street  or  place  adjacent  to  a  streets  In 
the  same  year,  in  In  re  Jones  (2),  the  Court  of  Exchequer  dis- 
sented from  this  judgment  of  the  Queen's  Bench,  and  discharged 
a  suspected  person  charged  with  frequenting  Regent  Street  >vith 
intent  to  commit  felony,  on  the  ground  that  the  commitment  did 
not  state  that  the  street  frequented  by  the  prisoner  was  a  street 
leading  to  a  river,  &c.,  or  a  place  of  public  resort,  or  a  street  ad- 
jacent to  a  place  of  public  resort :  and  this  view  was  adhered  to 
'  by  the  Court  of  Exchequer  in  In  re  Timson  (3),  in  1870.  To 
remedy  the  inconvenience  arising  from  these  conflicting  interpre- 
tations of  the  law,  s.  15  of  34  &  35  Vict.  c.  112  (1870)  enacts 
that  s.  4  of  5  Geo.  4  shall  be  construed  as  if,  instead  of  the  words 
"  highway  or  plaoe  adjacent,"  there  were  inserted  the  words  *•'  or 
any  highway  or  any  place  adjacent  to  a  street  or  highway."  The 
effect  of  this  enactment  is,  to  render  every  suspected  person  or 
reputed  thief  frequenting  any  street  or  highw$ry  or  any  place 
adjacent  to  a  street  or  highway  with  intent  to  commit  felony,  liable 
to  be  dealt  with  as  a  rogue  and  vagabond. 

Under  these  two  statutes  the  appellant  was  convicted  by  the 
magistrates  of  South  Shields  for  that  he  ''being  a  suspected 

(1)  17  Q.  B.  833.  (2)  7  Ex.  586 ;  21  L.  J.  (M.C.)  116. 

(3)  Law  Rep.  5  Ex.  257. 
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19M        person  and  reputed  thief,  unlawfully  did  frequent  a  certain  street 

GSlabk   ~  there  called  Victoria  Road,  for  a  certain  vnlawful  pwrpoBSy  to  wity 

Tm  Qvbek.  ^^^  intent  to  commit  a.  felony,"  &c. ;  and  we  are  now  asked  to 

BAwUnL  J     ®*y  whether  upon  the  evidence  that  conviction  was  justified  in  law. 

Several  objections  were  raised  by  the  appellants  First,  that 
there  was  no  evidence  of  his  being  a  suspected  person  or  reputed 
thief.  As  to  this,  one  has  only  to  read  the  statement  of  firsts  in 
the  case  to  see  that  it  is  unarguable.  Equally  unarguable  in 
my  opinion  is  the  objection  that  there  was  no  evidence  of  an 
intent  by  the  appellant  to  commit  a  felony,  when  the  facts 
proved  are  taken  in  conjunction  with  that  part  of  s.  15  of  34  &  35 
Yict.  c.  112,  which  enacts  that,  in  proving  the  intent  to  commit 
a  felony,  it  shall  not  be  necessary  to  shew  that  the  person  sus- 
pected was  guilty  of  any  particular  act  or  acts  tending  to  shew  his 
purpose  or  intent,  and  he  may  be  convicted  if  from  the  circum- 
stances of  the  case,  and  from  his  known  character  as  proved  to 
the  justice  of  the  peace  or  court  before  whom  or  which  he  is 
brought,  it  appears  to  such  justice  or  court,  that  his  intent  was  to 
commit  a  felony." 

To  the  objection  that  the  circumstances  shew,  if  anything, 
that  a  felony  had  been  committed,  and  that  the  lesser  offence  of 
vagrancy  merged  in  the  greater  offence  of  felony,  I  have  only  to 
observe  that  the  evidence  was  not  such  as  conclusively  to  establish 
that  a  felony  had  been  committed  by  the  appellant ;  and  certainly 
the  magistrates  did  not  so  find.  And,  even  if  it  had  been  proved 
that  the  appellant  had  committed  one  felony,  it  does  not  follow 
that  he  had  not  an  intent  to  commit  another. 

The  objection  that  there  was  no  evidence  to  warrant  the  justices 
in  finding  that  the  appellant  "freqitented"  the  street  called 
Victoria  Bead  as  alleged,  is  of  a  much  more  serious  character ; 
and.  I  am  of  opinion  that  it  must  prevail.  The  only  evidence  on 
this  pfort  of  the  case  was,  that,  at  ten  minutes  before  2  o'clock  in 
the  morning  of  the  5th  of  March,  1884,  the  appellant  was  found 
by  two  constables  in  Victoria  Boad,  South  Shields,  having  then 
in  his  possession  part  of  a  brass  pump  which  they  had  every 
reason  to  suspect  had  been  stolen  by  him.  There  was  no  evidence 
of  the  appellant  having  been  in  the  street  on  any  other  occasion 
with  intent  to  commit  a  felony, — or,  indeed,  at  alL    Can  the 
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Appellant^  then,  by  aay  reasonable  interpretation  of  the  word  be       1884 
said  to  have  been  a  person  ^^frequenting  "  the  street  with  intent,      Clark 
Ac.  ?    I  think  not.    In  Webster's  Dictionary,  the  verb  "  to  fre-  rp^^  QcBB!r. 
quent "  is  thns  defined, — " to  visit  often ;  to  resort  to  often  or    Yi~^ j 
liabitnally."    This  is  also  the  popular  understanding  of  the  word. 
In  this  sense  also,  I  think,  the  legislature  used  it ;  for  in  the 
«ame  section  4  of  5  Geo.  4, 1  find  a  variety  of  acts  which  once 
{that  is  to  say,  on  one  single  occasion)  committed  create  offences 
punishable  as  acts  of  vagrancy,  e.g.  to  tell  fortunes,  to  wander 
abroad  and  lodge  in  a  bam,  &c.,  having  no  visible  means  of  sub- 
sistence, to  wander  about  and  endeavour  by  exposure  of  wounds 
&C.  to  gather  alms,  to  run  away  and  leave  a  wife  &c.  chargeable 
to  the  parish,  to  play  or  bet  in  the  streets  with  a  table  &c.,  to 
have  posBfission  of  a  picklock  with  intent  feloniously  to  employ  ' 
it,  to  be  found  in  or  upon  any  dwelling-house  &c.  for  any  unlawful 
purpose.    All  these  are  punishable  as  acts  of  vagrancy  though 
they  be  committed  on  one  occasion  only;  whereas,  the  word 
*^  frequenting  "  was  used  when  the  offence  of  which  the  appellant 
was  convicted  was  created. 

The  case  of  In  re  Crogs  (1)  was  cited  in  support  of  this  convic- 
tion. In  that  case  the  Court  supported  a  commitment  which 
alleged  that  the  prisoner,  "  being  a  suspected  person  and  reputed 
thief  frequenting  the  public  streets  and  places  of  and  in  the  said 
city  (of  London),  then  and  there  was  found  in  Bailway  Place, 
being  a  public  thoroughfare  and  one  of  the  places  of  public  resort 
of  and  in  the  said  city,  with  intent  feloniously  to  steal  the  money, 
goods,  and  chattels  of  Sarah  Seymour  from  her  person."  Accord- 
ing to  the  report  in  Hurlstone  &|Norman,  the  only  point  taken 
for  the  prisoner  was,  that  it  did  not  appear  that  the  prisoner 
frequented  the  spot  where  he  intended  to  put  his  felonious 
intent  into  execution,  viz.  Bailway  Place ;  and  the  Court  held 
that  tiiis  was  unnecessary ;  Martin,  B.,  saying  *^  A  reputed  thief 
frequenting  Fleet  Street  cannot  escape  by  going  down  Inner 
Temple  Lane  to  commit  a  felony,"— meaning,  as  shewn  by  the 
Law  Journal  report,  ^'  If  a  person  frequents  Fleet  Street,  and 
attempts  to  pick  a  pocket  in  Inner  Temple  Lane,  that  is  within  the 
Act  of  Parliament."    The  case  is  very  unsatisfactorily  reported ; 

(1)  1  H.  &  X.  6ol ;  26  L.  J.  (M.C.)  28. 
Vol.  XIV.  I  2 
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18IB4  ,      and  .the.  real  pbjecffon  to.  the  commitment  does  not  appear  to  : 
Clabk      haye  been  taken,  viz.  that  it  did  not  state  that  the  prisoner 
The  Qubbk.  frequented  the  pubHc  streets,  &c.,  with  inteat  to  commit  a  felony,  / 
H«^».jj    ^*  ^^y  ^^^^  ^^  feilc^ions  intent  existed  in  Bailway  Place, 
w^ere  he. was  only  shewn  to  have  been  once;  and  it  was  quite 
cpnsist0nt,  wHh  the  averment,  that  he.  frequented  the  public 
streets  with  ap.  innocent  or,lawful  intent.    In  discussing  and  de« 
c|ding  that  case,  it  ^eems  by  both  counsel  and  Court  to  hare  been 
assume^?  though  there  was.  in  fiact  no  averment  to  that  e£G3Ct,  that 
the  frequenting  the  "  public  streets  "  was  with  this  felonious  intent 
charged^    On.  this  assumption  (but  only  on  this  assumption),  I 
enl^e^jT]  agree  Jin  the  decision;  for,  I  am  clearly  of  opinion  that  a. 
man  who  freqiient^  a.  public  street^  having  in  his  mind  the  intent 
to  commiitta  felony  wiieu  and  wheresoever  opportunity  arises,  is 
liable  to  the  penalties  of  .the  Yagiant  Act,  even  though  no  oj^r- ' 
tiinity  jE^'ises,  foid  may. be, .committed  as  a  rogue  and  vagabond,  if 
the  justice  ^e.  s^tipfied  on  sufficient  evidence,  first,  that  he  fre* 
quented  the.s^reet>tSecon41y>  that  he  did  so  with  intent  to  commit  - 
felony.    The  overt  act,  or  the  attempt  to  carry,  out  the  intent,  is  > 
not  an  ,esse|])ti^  part  of  the  offence,  against  the  Yiigrant  Act  of 
Geo.  4:  and.  it  was  decided  in  Beg.^Y.  Brawn  (1)  and  In  re 
Jones  (2)  that  it,  is  not.  necessary  that  the  intent  should  be  to 
commit  a  felony  tlieref  that  is,  in  the  stre^  .frequented.    Bead  in  . 
this  light,  Cro98*8,  jOfW  (3)  i»  no  authority  either  against  or  in 

favour  of  the  present  appelJant.    .  « 

I  am,  then,  in  the  absence  of  ,auy  authority  to  the  contrary^  • 
and  for  the  reasons  I.  have  endeavoured  to  exjHress,  leluotantly 
compelled  to  come  to  the  conclusion  that  this  commitment  ought 
not  to  stand,  because  there  wcu<  no  evidence  of  a  ^*  frequenting  " 
any  public  street  with  ^  felonious  intent;  and  that  the  mere 
finding  ,  upon  me  ocuavion  of  a  man  in  a .  public  street  under 
circumstances,  leading  to  the  conclusion  that. he  intended  to 
commit  a  felony  is  not  sujOScient  to  satisfy  the  statute*  What 
amounts  to  a  ^.  frequenting  "  a  street  must  depend,  upon  the  cir- 
cum^t^ces  of  each^partic^lar  case ;  I  only  say  one  visit  to  it  does 
not ;  and  that  is  all  that  is  proved  by  the  evidence  befoie  us. 
In  order  that  the  error  may  be  avoided  in  future,.!  think  it  . 

(1)  17  Q.  B.  833.  .  (2)*  7  Ex.  686. 

(3)  7  Ex.  586 ;  21  L.  J.  (M.C.)  28. 


Hawkins,  J. 
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right  to  point  oat,  thjEit,  ^part  from  any  question  of  evidence^  the       1884 
statement  of  the  offdi^ce  in  the  commitment  is  open  to. question.       Clabk 
It  alleges  that  the  appellant  frequented  the  street  fo?  an  unlawful  tot  Qussif. 
purpose^  to  wit,  with  intent  to  commit  a  felony, — the  intent  to 
Qommit  a  felony  being  only  charged  under  the  videlicet :  without 
such  videlicet  the  commitment  would  be  clearly  heA ;  for,  though 
it  is  an  offence  within  the  Vagrant  Act  to  be  found  oi^  private 
preitaised  enumerated  in  s.  4  for  any  unJap^ful  pvrposej  it  is  not;  an 
offence  against  that  Act  to  frequent  a  public  street,  &o.,  Unless 
with  intent  to  commit  feldny,  which  intent  ought  to  be  alleged 
diteotly,  cind  not  as  in  the  commitment  before  us.    This  convic- 
tion must  for  the  reasons  I  hate  given  be  qti^hed. 

Conviction  qiMslied. 

Solicitors  for  appellant:  Gregory  &  Co., for  Ch.  W,  Neivland, 

SoiUh  Sliields, 

Solicitors  for  respondent :  ClarJce,  Bawlim,  &  Co,,f6r  Joseph  M, 

Moore,  Totcn  Clerh,  South  Shields.  .  * 

J.  S. 


ADAM,  SON,  &  Co.  v.  W.  TOWNEND  &  Ck).  Dee.  9. 

Pvactke—'Servic^  of  Writ&n  one  Member  of  a  Trading  Partnership — Appearance 
hyJdmohly  ^08  a  partnei^  of  the  Jirm'*-^OrderXIt./ri  15. 

A'  Writ  was  issued  against  a  traditig  partnersliit)  (unincorporated),  and  served 
upon  a  member  of  the  ^rmy'  who  Entered  ad  appearance,  **■  W;  N.,  a  partner  of 
the  firm  of  W.  T.  &  Co."  There  was  no  service  upon  or  appearance  by  the 
other  members  of  the  firm. 

ffeldy  that  leave  to  sign  judgment  against  the  firm  for  default  of  appo^ranoe 
could  not  be  granted* 

Jach96nY.  Litchfield  &  80118(8^.3.1).  474)  followed.. 

AcnoK  by  drawers  against  the  acceptors  of  a  bill  of  exchange 
for  1091Z.  7a.  6i, 

The  bill  was  addressed  to  Messrs.  W.  Townend  &  Co.^  a  trading 

firm' hot  incorporated  (the  drawiers/ wool-brokers,  at  Leith,  being 

also  a  trading  firm '  unincorporated),  and    accepted  ^*  Walter 

Townend  *&  Co.**'   The  writ  (with  statement  of  claim  indorsed, 

for  1092r.  10s.  lid.,  the  amoimt  of  the  bill  with  interest  and 

notarial  charges)  was  issued  against  the  defendants  as  ^  Walter 

12'        '  a 
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1884  Towmend  &  Co.,"  and  was  served  upon  V^illiam  Newbigging,  by 
Adam  whom  an  appearance  was  entered  thus, — ^**  William  Newbigging, 
TowTf  EKD.  *  partner  of  the  firm  of  V^alter  Townend  &  Co.,"  no  appearance 
being  entered  for  the  other  members  of  the  firm. 

The  plaintiffs  applied  by  summons  to  a  master  for  leaye  to  sign 
judgment  against  the  firm  for  default  of  appearance,  on  the 
ground  that  an  appearance  by  one  member  of  a  firm  is  not  an 
appearance  by  the  firm.  The  master  refused  the  application, 
indorsing  his  reasons  upon  the  summons,  '^  Because,  in  Jackson 
V.  Litehfield  &  Sons  (1)  it  was  decided  that,  where  one  member 
only  enters  an  appearance,  judgment  could,  nevertheless,  only 
be  entered  against  the  firm;  and,  as  the  Bules  (Order  XII., 
rr.  15, 16)  contain  no  provision  for  an  appearance  by  a  firm  qua 
firm,  but  direct  that,  where  a  firm  is  sued  as  a  firm,  the  partners 
shall  appear  individually  in  their  own  names,  an  appearance, 
although  by  only  one  partner,  is  a  sufficient  appearance  to 
prevent  any  judgment  against  the  firm  for  default  of  appearance 
by  the  firm.  After  judgment  against  the  firm,  ample  provision 
is  made  as  to  execution  against  individual  members." 

The  master's  decision  was  affirmed  by  the  judge. 

Boydell  HougJUoitf  by  way  of  appeal,  moved  for  judgment  against 
the  firm.  The  appearance  by  Newbigging,  though  describing 
himself  as  '^  a  partner  of  the  firm  of  W.  Townend  &  Co.,"  enured 
only  as  an  appearance  by  himself  individually,  and  not  for  the 
firm,  and  consequently  the  other  partners  were  in  default. 

Mathew,  J.  You  cannot  have  judgment  against  the  partner 
who  has  appeared,  which  is  in  effect  what  you  are  asking  for ;  nor 
can  you  have  judgment  against  the  firm  including  Newbigging. 
Your  proper  course  would  seem  to  have  been  to  apply  to  strike 
out  the  appearance  by  him :  this  you  have  not  done.  The  motion 
must  be  refused. 

Day,  J.  The  appearance  by  Newbigging,  though  somewhat 
informal,  is  regular  as  far  as  he  is  concerned. 

Motion  refused. 

Solicitor  for  plaintiffs :  8.  Seal,  for  Bawson,  Qeorge^  db  Wade, 

Bradford. 

(1)  8  Q.  B.  D.  Hi. 

J.  S. 
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SMITH  V.  DART  &  SON.  1884 

Ship — Charterpariff — **  Excepted  Dangers  "  —Option  to  cancel  for  non-arrival  at  '_  J  __' 

Loading  Port* 

By  a  charterparty  of  a  steamship  it  was  agreed  that  she  should  go  to  ^*  three 
safe  loading  places  "  between  two  named  ports  and  there  load  from  the  charterers 
a  cargo  of  oranges  and  being  so  loaded  proceed  to  London  ....  and  deliver 
the  same  pursuant  to  bills  of  lading  ....  (the  act  of  God  ....  and  all 
dangers  of  the  seas,  rivers,  and  steam  navigation  of  what  nature  and  kind  soever 
during  the  said  voyage  always  excepted),  and  the  chartei^rs  thereby  promised 
to  load  the  cargo,  and  stipulated,  after  a  provision  for  working  and  lay  days, 
that  *'  should  the  steamer  not  be  arrived  at  first  loading  port  free  of  pratique 
and  ready  to  load  on  or  before  the  15th  of  December  next,  charterers  have  the 
option  of  cancelling  or  confirming  this  charterparty." 

By  dangers  of  the  seas,  the  steamer,  although  arrived  at  the  first  loading 
port,  was  not  free  of  pratique  and  ready  to  load  on  the  15th  of  December,  and 
the  charterers  therefore  cancelled  the  eharterparty. 

At  the  trial  of  an  action  against  them  for  not  loading  the  cargo,  the  judge 
left  to  the  jury  the  disputed  question  whether  the  port  was  a  **  safe  loading 
place,"  but  being  asked  by  them  for  his  opinion  thereon,  gave  it,  and  they  found 
in  the  affirmative : —  % 

Eeldf  (1)  that  this  expression  of  opinion  was  under  the  circumstances  no 
misdirection ;  (2)  that  the  excepted  dangers  clause  applied  only  to  the  voyage, 
and  not  to  the  clause  giving  the  option  to  cancel  the  eharterparty  if  the  ship 
was  not  ready  to  load  on  the  day  fixed,  and  therefore  the  cancellation  was 
justified. 

Motion  to  set  aside  a  verdict  and  judgment  entered  for  the 
defendants,  and  for  a  new  trial  on  the  grounds  of  misdirection  and 
that  on  the  findings  of  the  jury  the  judgment  so  entered  was  wrong. 

Action  by  shipowners  against  the  charterers  of  a  steamship  for 
breach  of  charter  by  not  loading  a  cargo.  At  the  trial  before 
Hawkins,  J.,  and  a  special  jury,  it  appeared  that  by  eharterparty 
of  the  14th  of  November,  1881,  of  a  steamship,  it  was  agreed  inter 
alia  that  she  should  proceed  to  **  three  safe  loading  places  between 
Castellon  and  Malaga,"  •  ...  or  as  near  thereunto  as  she  might 
safely  get,  and  there  load  from  the  charterers  7000  cases  of 
oranges,  and  being  so  loaded  forthwith  proceed  to  London  ^ 
Hull  •  •  •  .  and  deliver  the  same  agreeably  to  bills  of  lading  (the 
act  of  God  ••.•''  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  or  steam  navigation  of  what  nature  and  kind 
soever  during  the  said  voyage  always  mutually  excepted),*^  and 
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1884  the  charterers  thereby  promised  and  agreed  to  load  the  steamer 
Smith  with  the  said  cargo  at  the  port  or  ports  of  loading,  and  to  pay 
Dabt^A  Son.  freight.  Seven  working  days  to  be  allowed  for  loading.  "  Lay 
days  not  to  commence  before  the  7th  of  December  next.  »  .  . 
Should  the  steamer  not  be  arrived  at  first  loading  port  free  of 
pratique  and  ready  to  load  on  or  before  the  15th  of  December 
next^  charterers  have  the  option  of  cancqlling  or  confirming  this 
charterparty."  ... 

On  the  11th  of  December  the  captain  was  ordered  to  proceed 
to  take  cargo  at  burriana,  and  on  the  13th  anchored  off  Burriana 
in  6i  fieithom  water  heavy  E.N.E.  sea  running.  The  wind  and 
sea  increased,  the  captain  could  not  go  on  shore  to  obtain  pratique, 
and  on  the  15th  the  vessel  had  to  proceed  to  Valencia  for  refuge, 
and  went  into  harbour  there.  On  the  16th  of  December  the 
captain  informed  the  charterers  of  these  facts,  and  on  the  same 
day  they  replied  that  the  steamer  not  being  in  pratique  on  the 
evening  of  the  15th  instant  at  Burriana,  the  first  loading  port, 
they  cancell^  the  charter.  The  vessel  returned  to  Burriana  on 
the  17th. 

It  was  proved  or  admitted  at  the  trial  that  Burriana  was 
exposed  to  the  wind  from  many  points  of  the  compass,  and 
during  bad  weather  vessels  there  were  sometimes  in  danger  of 
being  driven  ashore,  but  that  many  steamers  were  loaded  there, 
and  by  ordinary  and  well-known  precautions,  such  as  keeping 
their  fires  alight,  and,  if  necessary  running  out  to  sea,  could, 
although  occasionally  interrupted  by  the  weather,  load  cargoes 
there  in  safety. 

There  was  a  conflict  of  testimony  as  to  whether  under  these 
circumstances  Burriana  was  a  "  safe  loading  place." 

The  learned  judge  left  to  the  jury  the  question  whether 
Burriana  was  a  safe  loading  place.  They  retired  to  consult,  but 
came  back  after  a  long  absence  and  asked  the  learned  judge  for 
his  opinion  as  to  what  was  a  safe  loading  place,  and  he  said  that 
if  the  vessel  could  lie  in  the  roeuistead,  and  by  the  use  of  proper 
well-known  precautions,  such  as  keeping  her  fires  banked  and 
otherwise,  she  could  in  safety  receive  cargo  there,  >even  though 
she  received  it  inconveniently  and  the  receipt  of  it  might  be 
interrupted  by  wind  tending  to  drive  the  vessel  on  shore  and  so 
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render  it  necessary  to  ran 'out  to  sea  until  the  weather  abated,       (I8di 
the  loading  place  would,  tn^hiA  opinion^  be  safe.     But  the  lettpned       s^tr^R 
judge  repeated  that  the  question  was  for  the  jury  to  decide,  and  j^j^i  goy 
again  read  some  of  the  evidence  to  them. 

The  jury  found  that  Burriana  was  a  safe  loading  place,  but 
that  it  was  solely  by  badness  of  weather  that  the  vessel  had  not 
pratique  on  the  15th  of  December,  and  that  during  the  time  she 
lay  there  it  was  impossible  for  the  plaintiff  to  get  pratique. 

The  verdict  was  entered  for  the  defendants. 

C.  Hall,  Q.C^  and  Witt,  for  the  plaintiffs,  in  support  of  the 
motion.  .  The  question  whether  Burriana  was  or  was  not  a. safe 
loading  place  was  no  doubt  a  question  for  the  jury^  and  the 
summing-up  and  direction  of  the  learned  judge  were  unexcep- 
tionable, but  he  went  somewhat  beyond  his  functions  in  expressing 
his  opinion  on  the  inference  of  fact  a^  to  what  was  a  safe  port, 
although  that  opinion  was  correct. 

Secondly,  the  ship  was  prevented  from  being  "  free  from  prati- 
que, and  ready  to  load  on  the  .15th  of  December,"  by  dangers  of 
the  seas  within  the  excepted  perils  clause  of  the  charter,  which 
,  extended  to  the  option  of  cancellation  clause,  and  therefore 
the  charterers  could  not  justify  the  cancellation  of  the  charter 
and  failure  to  load :  Barker  v.  McAndrew  (1)  ;  Harrison  v..  Gar- 
iliorne  (2).  .        . 

Finlay,  Q.C.,  and  Nelson,  shewed  cause.  The  excepted  peril 
clause  has  no  application  to  the  option,  clause,  wjiich  is  in  a 
.  different  part,  of  the  charter.  The  voyage  is  frppi  the  port  of 
loading  to  Hull  or  London,  and  the  dangers  of  the  seas  "during 
the  said  voyage  "  only  are  excepted.  The  cancellation  clause  is 
unqualified.  The  shipowner  ran  the  ris^  pf  failing  to  arrive  on 
the.  15th  of  December,  and*  undertook  to  arriv.e  .on  that  day 
ready,  to  jload.  He  failed  to  do  so  and  the  charterers  had  a  right 
to  exercise  their  optio^.  The  clause  as  to  danger^  of  the  seas 
does  not  apply  to  tl]^e  .stipulation  t^hat  the  ship  shpuld  arrive, 
which  was  a  condition  pr^edent ;  Crqohewit  v.  Fletcher  (3) ; 
Glalwlm  V.  Hays.  (4) 

(1)  18  C.  B.  (l^.S.)  TSO.         *    '      (3)  lH.<feN.8g3;  26L.XEx.153. 
.  (2)  26  L.  T.  (A\S.3  508.-  i    .     >  •     (4)  2  M.  &  G.  257 ;  W)  L.  J.  C.  R  98. 
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1884  C.  Holly  Q.O.f  replied.    The  position  of  the  chtuse  in  the  charter 

Suits      cannot  affect  its  application.     The  excepted   dangeis  clause 

Dabt*&  Son  g^^®'^  *t®  whole  adyenture. 

Cur.  adv.  vuU. 

The  Coubt  said  that  there  was  no  misdirection  nor  miscarriage 
at  the  trial  by  the  learned  judge  assisting  the  jury  at  their 
request  with  his  opinion  on  the  question  as  to  the  ^'  safe  loading 
place,"  which  he  expressly  left  for  them  to  decide.  On  the 
second  point. 

Not.  28.  Lobd  Coleridge,  C.J.,  said : — A  day  was  fixed  on 
which  the  steamer  should  arrive  free  from  pratique  and  ready  to- 
load,  and  if  the  steamer  did  not  arrive  on  that  day  the  charterers- 
were  to  have  the  option  of  cancelling  the  charter.  The  evidence 
is  that  the  steamer  did  not  arrive  in  the  port  of  loading  on  the 
15th  December  so  as  to  be  free  from  pratique  on  that  day.  She 
arrived  on  the  13th,  but  was  not  free  of  pratique  on  the  15th,, 
that  would  be  a  ground  which  would  give  the  charterers  an  option 
of  cancelling,  which  they  exercised.  The  question  is  whether 
the  clause  giving  that  option  b  an  independent  stipulation,  or 
whether  it  overrides  the  whole  charterparty  down  to  the  point 
where  the  clause  stands.  I  have  come  with  regret  and  after  some 
hesitation  clearly  to  the  conclusion  that  the  stipulation  does 
override  the  whole  charter  down  to  the  place  in  which  it  is  in* 
serted,  and  on  that  ground,  as  the  steamer  did  not  arrive  at  the 
time  prescribed,  the  charterers  had  a  right  to  cancel,  and  as  they 
did  cancel  the  charter,  the  judgment  was  rightly  entered  and 
there  should  be  no  new  trial. 

Mathew,  J.  I  am  of  the  same  opinion.  At  first  I  was  inclined 
to  adopt  the  view  suggested  by  the  learned  counsel  that  the  well 
known  excepted  perils  clause  applied  to  the  clause  which  gave 
the  option  of  cancellation  if  the  vessel  did  not  arrive  until  the 
15th  of  December.  But,  on  considering  the  point,  it  is  dear  that 
the  clause  giving  the  option  would  be  practically  struck  out  of 
the  charter  if  it  were  to  be  construed  '^  the  vessel  must  be  ready 
to  load  by  the  15th  unless  prevented  by  dangers  of  the  sea."^ 
That  is  an  interpretation  I  should  be  very  slow  to  put  on  a 
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charter,  and  which  wonld  nullify  the  express  proyision.    The       1884 
next  observation  is  that  it  is  peculiar  in  this  respect,  viz.,  that  it       smith 
is  a  clause  which  imposes  no  obligation  which  would  be  the  sub-  p^^^^^  g^j^^ 
ject  of  an  action  against  the  shipowner.    Unlike  the  other  clauses 
by  which  the  shipowner  undertakes  to  do  something,  in  this  par- 
ticular clause  all  that  is  provided  is  that  in  the  event  of  the  ship 
not  being  ready  to  load  at  the  time  appointed  the  charterers 
shall  have  the  option  of  cancelling. 

This  is  a  charter  of  a  vessel  for  importation  of  goods  which  are 
required  in  a  particular  season.  It  is  important  that  the  shipment 
shall  be  as  early  as  possible,  and  such  charters  often  contain 
stipulations  for  shipment  in  a  particular  month,  and  that  unless 
the  ship  shall  arrive  at  a  particular  time  the  charter  shall  be 
cancelled.  On  the  other  hand  it  is  a  contract  with  respect  to  a 
steamer,  and  ckoErterers  are  apt  to  suppose  that  with  a  steamer  all 
will  go  on  well,  and  the  shipowner  might  also  fairly  suppose  that 
the  vessel  would  arrive  in  time.  In  this  particular  case  the  ship- 
owner appears  to  have  attempted  to  run  the  time  too  close.  He 
got  in  shortly  before  the  15th  of  December,  and  a  storm  arose  and 
he  had  to  put  back,  and  it  became  impossible  to  be  at  the  port 
on  tiie  15th  free  of  pratique  and  ready  to  load,  and  the  charterers 
had  their  option  of  cancelling  and  exercised  it,  and  therefore  I 
think  the  rule  must  be  discharged. 

A.  L.  Smith,  J.  I  also  am  of  the  same  opinion.  The  question 
is  whether  the  exception  in  the  charter  as  to  dangers  applies  to 
the  whole  contract  of  voyage  together  with  the  option  clause,  or 
only  to  the  contract  of  voyage.  I  am  of  opinion  that  it  applies 
only  to  the  contract  of  voyage.  That  exception  is  put  into  the 
charter  in  favour  of  the  shipowner,  for  without  that  exception  the 
ship  would  have  been  bound  to  go  to  the  port  of  loading  and 
discharge,  and  if  the  ship  had  sunk  at  sea  the  owner  would  have 
had  no  answer  to  the  complaint  of  his  failure  to  get  to  the  port. 
But  when  we  come  to  the  option  clause,  that  is  not  in  favour  of 
the  shipowner  but  of  the  charterers,  and  they  say,  '^  Although  we 
agree  to  load  at  a  port  of  loading  we  must  have  the  ship  there 
by  the  15th,  and  have  an  option  of  not  loading  if  she  does  not 
arrive  in  time."     That  means  ^  We  have  goods  coming  forward 
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1884        and  we  want  the  ship  there  by  af  oertain  day.''     I  agree  witli 

4  SwTu      what  my  biother  Mathew  said,  but  I  do  not  place  stress  on  the 

Dabt  ic  Son.  nature  of  the  goods.    The  shipowner  does  not  icontiact  to  get 

there  by  a  certain  day,  but  says,  **  If  I  do  not  get  there  yon  may 

cancel."    It  is  an  absolute  engagement  that  if  he  does  not  get 

there  the  chaxter^s  may  cancel. 

Bute  disdluxrffed. 

Solicitors  for  plaintiff:  Priicliard  &  Sans. 
Solicitors  for  defendants :  Lawless  &  Co. 

J.  I?. 


•Dec.  2.  RIDGWAY  V.  WARD. 

Baker — fkde  of  Bread — Previous  Order — Delivery  by  Cart  without  Beam  and 

i8ca/c»— 6  &'7  Wm.  4,  c  37,  m.  6,  7. 

The  appellant,  a  baker,  having  received  through  his  tcaveller.an  order  from  a 
customer  for  a  quartern  loaf,  the  nmnager  of  the  baker's  shop  selected,  weigheil, 
and  appropriated  to  the  customer  a  loaf  which  was  then  carried  out  in  a  cart 
and  delivered  to  the  customer,  on  credit,  by  a  servant  of  the  baker  without  being 
provided  with  any  beam  and  scales  with  proper  weiehts  :— 

Ileldf  that  the  appellant  was  rightly  convicted  under  6  &  7  Wm.  4,  c.  37,  b.  7, 
which  enacts  that  every  baker  beyond  certain  metropolitan  limits  who  shall 
"  carry  out  bread  for  sale  in  and  from  any  cart "  shall  be  provided  with  a  correct 
beam  and  scales  with  proper  weights,  in  order  that  all  bread  sold  by  him  may 
be  weighed  in  the  presence  of  the  purchaser ;  and  in  case  any  such  baker  shall 
"carry  out  or  deliver  any  bread"  without  being  provided  with  such  beam  and 
scales  with  proper  weights,  he  shall  be  liable  to  a  penalty. 

Case  stated  by  justices  of  Staffordshire  under  20  &  21  Vict, 
c.  43. 

The  appellant  was  convicted  at  petty  sessions  on  an  information 
which  charged  thiU;  he,  being  a  baker  of  l»read  carrying  on  busi- 
ness at  LongtoUy  on  the  10th  of  April,  1884,  at  the  parish  of 
Draycott,  did  unlawfully  cause  his  servant  to  carry  out  and  deliver 
bread  from  a  cart  without  being  provided  with  a  correct  beam 
and  scales  with  proper  weights  contrary  to  6  &  7  Win.  4,  c  37, 
8.  7. 

The  appellant  was  a  grocer,  provision  dealer,  and  baker  carrying 
on  business  at  a  shop  in  Longton. 

On  the  9th  of  April,  1884,  the  appellant's  traveller  called  at 
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the  house  of  MLss  Badcliffe,*a  customer  who  resided  at  Draydott, 
which  was  some  miles  distant  from  the  shop  of  the  appellant,  and  Bidowat 
took  from  her  an  order  for  a  quartern  loaf  of  bread  at  the. price  w^. 
o{5d.  and  certain  articles  of  grocery  which  were  together  under 
the  yalue  of  lOZ.  The  order  was  on  the  same  day  given  by  the 
traveller  to  the  manager  of  the  appellant's  shop  at  Longton  to 
make  up.  The  goods  ordered  by  the  customer  of  the  traveller, 
in<duding  the  quartern  loaf  of  bread,  were  selected  and  appro- 
priated by  the  manager  on  the  10th  of  April,  1884.  The  loaf 
¥ras  immediately  prior  to  being  placed  with  the  remainder  of  the 
goods  set  apart  for  the  customer,  weighed  by  the  manager  and 
found  to  be  of  the  required  weight  of  4  lbs. 

On  the  said  10th  of  April  the  manager  caused  one  Swainey,  a 
servant  of  the  appellant,  to  take  and  deliver  to  Miss  Badclifie 
the  goods  and  quartern  loaf  of  bread  from  a  cart,  not  at  the  time 
being  provided  with  weights  and  scales  mentioned  in  ss.  6  and  7 
of  the  Act.  Miss  Eadcliffe  paid  the  traveller  on  the  23rd  of 
April  for  the  goods  supplied  in  pursuance  of  the  order  ^  given 
on  the  9th  of  April  preceding,  "the  usual  course  of  dealing 
between  the  appellant  and  Miss  Badcliffe  was  that  the  traveller 
should  receive  an  order  for  goods  on  one  Wednesday,  that  the 
goods  should  be  delivered  on  the  following  day,  and  that  payment 
should  be  made  by  Miss  Eadcliffe  for  such  goods  to  the  tiavellei 
on  his  next  subsequent  visit  on  the  Wednesday  but  one  following. 
The  cart  from  which  appellant's  servant  delivered  the  goods  to 
Miss  Badcliffe  contained  parcels  of  goods  all  of  which  had  been 
previously  ordered  by  customers  inp  a  jsimilar  manner  to  those 
ordered  by  Miss  Badcliffe,  and  contained  no  bread  or  articles 
which  had  not  been  so  ordered  tfnd  weighed. 

The  loaf  pf.  bread  so  ordered  and  delivered  to  Miss  Badcliffe 
was  afterwards  weighed  by  her  own  scales  and  was  found  to  be  of 
the  fall  weight  of  4  lbs. 

It  was  contended  on  behalf  of  the  appellant  that  he  was  not 
obliged  to  provide  his  cart  with  wei^ts  and  scales  when  he  went 
to  deliver  the  bread  under  the  circumstances  set  forth ;  that  the 
sale  took  place  when  the  order  for  the  loaf  of  bread  had  been 
given  and  accepted  and  the  loaf  had  been;  appropriated. 

It  was  also  contended  that  6  &  7  Wm;  4^  c.  37,'  s.  7,  applied 
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only  to  bakers  or  sellers  of  bread  who  should  convey  and  carry 
out  bread  for  sale,  and  their  journeymen,  servants,  or  persons 
employed  by  them. 

The  justices  considered  it  doubtful  whether  under  the  circum- 
stances set  forth  the  sale  was  complete  until  delivery,  and  con- 
sidered that  in  point  of  law  there  was  nothing  to  alter  the 
defendant's  position  from  that  of  a  baker  to  a  carrier.  They 
also  thought  that  the  circumstances  in  Bobinson  v.  Cliff  (1)  were 
so  nearly  identical  with  the  circumstances  in  this  case  that  they 
were  bound  on  the  authority  of  that  case  to  convict,  and  accord- 
ingly convicted  the  defendant  in  the  penalty  of  Is.  and  costs. 

If  their  decision  was  right  the  conviction  was  to  stand,  but  if 
otherwise  the  summons  was  to  be  dismissed. 

Base,  for  the  appellant.  When  bread  is  sold  by  a  baker  either 
in  a  shop,  or  from  a  cart  used  for  hawking  bread,  he  must  be 
provided  with  the  means  of  weighing  it :  6  &  7  Wm.  4,  c.  37, 
ss.  6,  7.  (2)  fiut  the  Act  does  not  require  him  to  carry  a  beam  and 
scales  with  bread  delivered  in  fulfilment  of  a  previous  contract  of 
sale.  Some  words  of  the  first  part  of  s.  7,  which  are  omitted  for 
the  sake  of  brevity  from  the  second  part  imposing  the  penalty, 
must  be  inserted  into  the  second  part.  The  first  part  of  s.  7 
enacting  that  "  every  baker,  and  every  journeyman,  servant  or 


(1)  1  Ex.  D.  294. 

(2)  By  6  &  7  Wm.  4,  c.  37,  every 
baker  or  seller  of  bread  beyond  the 
limits  [of  the  bills  of  mortality  and 
ten  miles  of  the  Royal  Exchange},  and 
every  journeyman,  servant,  or  other 
person  employed  by  such  baker  or 
seller  of  bread,  who  shall  convey  or 
carry  out  bread  for  sale  in  and  from 
any  cart  or  other  carriage  shall  be  pro- 
vided with  and  shall  constantly  carry 
on  such  cart  or  other  carriage  a  correct 
beam  and  scales  with  proper  weights, 
or  other  sufficient  balance,  in  order  that 
all  bread  sold  by  every  such  baker  or 
seller  of  bread,  or  by  his  or  her  journey- 
man, servant,  or  other  person  may  from 
time  to  time  be  weighed  in  the  pre- 
sence of  the  purchaser  or  purchasers 


thereof .  .  .  . ;  and  in  case  any  such 
baker  or  seller  of  bread,  or  his  or  her 
journeyman,  servant,  or  other  person 
shall  at  any  time  carry  out  or  deliver 
any  bread  without  being  provided  with 
such  beam  and  scales  with  proper 
weights  or  other  sufficient  balance,  or 
whose  weights  shall  be  deficient  in 
their  due  weight ...  or  shall  at  any 
time  refuse  to  weigh  any  bread  pur- 
chased of  him,  her,  or  them,  or  deli- 
vered by  his,  her,  or  their  journeyman, 
servant,  or  other  person,  in  the  pre* 
sence  of  the  person  or  persons  pur- 
chasing or  receiving  the  same,  then 
and  in  every  such  case  every  such  • 
baker  or  seller  of  bread  shall  for  every 
such  offence  forfeit  and  pay  any  sum 
not  exceeding  57. 
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other  person  employed  by  such  ba^er,  who  shall  ccury  out  bread  1884 
for  sale  in  and  from  any  cart/'  most  be  read  ^^  who  shall  carry  out  ,  bidqwat 
bread  in^  for  sale  from  any  cart/'  and  many  words  of  the  first  part  ^^)io. 
of  8.  7,  which  are  for  the  sake  of  brevity  omitted  firom  the  second 
part,  must  be  read  into  the  second  part  to  limit  the  operation  of 
the  penalty  clause.  For  example,  after  "  other  person  "  the  words 
**  employed  by  such  baker  "  must  be  inserted,  and  after  **  carry  out 
or  deliyer  any  bread/'  the  words  "  for  sale  in  and  from  any  cart " 
must  be  inserted.  Otherwise  any  baker  delivering  any  bread  to 
any  one  in  any  manner  would  be  within  the  terms  of  the  clause, 
unless  he  was  provided  with  a  beam  and  scales.  There  is  no 
penalty  in  s.  6,  and  the  penalty  clause  applies  to  both  s.  6  and  7, 
hence  the  use  of  the  word  "  deliver."  .  The  baker  is  liable  only  if 
he  carries  out  bread  in  a. cart  for  sale  or  delivers  bread  for  sale . 
without  having  a  beam  and  scales.  The  words  '^  in  a  cart "  must 
certainly  be  implied,  and  so  must  the  words  ''for  sale/'  The 
l^islature  cannot  have  meant  that  every  baker's-man  who  takes 
out  a  loaf,  even  in  a  basket^  should  have  a  beam  and  scales.  In 
the  present  ease  the  loaf  was .''  sold  "  within  the  meaning  of  the 
Act  when,  having  been  set  apart,  and  weighed,  it  was  put  into 
the  cart  for  delivery  to  the  customer,  and  it  is  unnecessary  to 
consider  the  difficult  question  as  to  the  passing  of  the  property. 
Bat  there  is  authority  for  saying  the  property  had  passed :  Ben- 
jamin on  Sale,  265.  Bobtnson  v.  Cliff  (1)  was  a  clear  case  of 
hawking  bread.  No  order  for  any  quantity  was  previously  given. 
The  sale  was  at  the  customer's  door. 
.  The  respondent  did  not  appear. 

Cw.  adv.  vulL 

Gbove,  J.  I  have  come  to  the  conclusion  that  the  appeal 
must  fitiL  Sect.  6  enacts  that  bakers  who  sell  bread  in  a  shop 
ahaU  have  a  correct  beam  and  soiles  with  weights  « in  order  that 
all  bread  there  sold  may  from  time  to  time  be  weighed  in  the 
presence  of  the  purchaser  or  purchasers  thereof."  But  the  section 
on  which  the  case  depends  is  s.  7,  and  every  word  is  important. 
The  contention  on  behalf  of  the  appellant  is  that  s.  7  does  not 
apply  to  the  delivery  of  bread  in  consequence  of  a  previous 

(1)  1  Ex.  D.  294. 
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otder^bot^axkly  to  bakers  who'haWk  bread  abpiit  ^^  for  sale/' — to 
cases  in  which  the  ivhole  ttansaotion.  of  sale  takes  place  at  the 
delivery  of  the  bread'aad  while  it  is  being  delivered^  and  when 
the  baker  is  travelling  about  for  the  purpose  of  selling  bread^^ 
just'  as  an  itinerant  pefson  who  carries  go^ds  In  a  carayan  for 
sale  at  liairs,  not  going  to  piartiouiar  customers, -but — finding  out 
anybody  who  will  buy.'  -I  am  of  opinion 'that  the  Act  goes* 
further  than  that.  The  object  of  this  Act  evidently  i^,  that  when 
bread  is  delivered' tO' a  purchaser  he  shall  have  an  opportunity  of 
seeing  it  weighed;*  Beimay  liat  have  scales  and  weigh<»  of  his 
own,  or,  if  he  had»  the  l)aker  niight  dispute  the  correctness  of 
them^  so  the  Act  obliges  bakers  to  have  proper  scales  and  weights 
when  the  bread  is  dcilivered,  otherwise  in  aU  the  large  number  of 
cases  when'  bakeiB-deliver  bread  in  pursuance  of  a  previous  order 
the  <Act  would  be  defeated/  'Ew  suppose  the  purchaser  in  the 
present  case  actually  saw  a;<]^artem  loaf  weighed  and  put  aside 
in  the  ehop^  and  a  x{ua:rtem/  lobf^as  afterwards  sent  to  her^  the 
dbject  of  the  Act  would  not  be  'aittained  unless  she  could  see  thkt 
quartern  loaf  weighed  at  her  house.  But  I  need  not  consider 
suck^  a  ease,  because  here  the  loaf  was  not  weighed  before  her  in' 
the  shop)  nor  had  i  she  diosen  it  there,  and  asked  the  baker  as  a 
favour  to  send  it  to  her.  The*  bread  was  only  weighed  by  the 
baker's^  manager  himself  in  the  absence  of  the  purchaser,  and 
therefore  if  we  put  theicokistnietion  which  has  been  suggested  on 
the  seqtipn  the  ohjectroi  the  Act  would  be  defeated,  because  the 
baker  would  weigh  at  his  own  will,  and  if  the' baker  were  dishonest 
— ^as  the  appellant  was  not — he  might  on  receiving  an  order  for  so 
many  qimrtem  loaves,  weigh  them  at  home,  and  on  delivering 
them  at  the  house  of  the  purchaser  say  that  he  had  not  brought 
and  was  not  bound  by  the  Act  to  bring  any  scales  afid  Weights 
to  weigh  the  bread  there;  and  that  the  purchaser  must  take  the  ' 
loaves  or  would  be  sued  in  respect  of  them.  Nevertheless  we 
should  have  to  construe  the  Act  according  to  its  words  even  if 
they  failed  to  effect  the  object  of  it.  But  are  the  words  so  ineffec- 
tive ?  "  Every  baker  or  seller  of  bread  .  .  *  who  shall  convey  or 
carry  out  bread  for  sale  in  and  from  any  cart  or  other  carriage  shall 
be  provided  with  and  shall  Constantly  carry- in  such  cart  or  other ' 
carriage  a  correct  beam  and  scales  with  .proper  weights.*'    Perhaps 
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i£  the  section  stopped  theze^  the  words  *^  carry  out  bread  for  sale  " 
Buight  mean  '^  carry  out  bif^d  iot  the  purpose  of  seUing  it  when 
carried  out"  But  the  section  goes:  oil  **  in  order  that  all  faread 
--(not  all  bread  •*  carried  out  for  sale  "  but) — sold  by  erery  such 
bbker,  &c.y  •  .  •  may  from  time  to  time  be  weighed  in  the  pre* 
senoe.of  the  purchaser  or  porchaseirs  thereof."  That  clause  shews 
to  me  dearly  the  object  of  the  Act,  but  the  section  proceeds  still 
fmlher,  ''and  in  case  any  such  baher  or  veller  )of  bread,  or  his 
or  her  journeyman,  servanty  oriotiieT  perten/  diaJl  at  any  time  ** 
— ^not  "seB  "  but — "carry  out  or  deliver  toy  bread  without  being 
provided  with  such  beam  and  scales  with  proper  weights  . .  •  every 
such  baker  or  seller  of  bread  "  shall  .be  liable  to  a  penalty.'  The 
})enalty  is  imposed  on  every  baker  or  seller  of  bread  in  case  he  at 
any  time  carries  out  o^  delivers  any  bread  without  being  provided 
witha  beam  :aiid  scales  and  proper  weights.  I  think,  therefore, 
the  case  is  not  only  within  the  scope,  but  within  the  words  of  the' 
AcL  In  BobifMm  v.  Gltf  (l\  which  no  idoubt  diflers  inone  point 
from  the<  present  case,  Bramwell,  B.  (p.  207),  giving  judgment, 
saysr  *'  I  incline  to  think  that  the  counsel  for  the>appd]ant  was  so 
far  correct  in  contending  that  the  earlier  part  of  s*  7  is  applieable 
to  hawkers  of  bread  only,  and  tiiat  8k6  relates*  to  bakers  who 
keep  shops ;  but  then  it  seems  to  me  dear  that  the  penal  clause  in 
s.  7  ap|dies  to  the  sale  and  delivery  of  bread  hj  both  classes  of 
bakers. -'  That  is  my  judgment  here--^e  penal  dause  in  s.  .7 
applies  to  both  classes  of  bakers.  Eveqy  baker  who  carries  out  or 
delivers  bread  without  being. provided* wiih  a  proper  beam  and 
scales  and  weights  is  liable  id  a  penalty.  Here  tilie  appdlant  has 
carried  out  and  delivered  bread  without  having  such  beam^  scales 
and  weights,  and  therefore  he  is  liable.  Bramwell,  B.,  proceeds  to 
say,  ''I  doubt  wheth^  the  appellani^ook  out  the  bread  in  his 
cart '  for  sale ;' .  but^  at  any  rate,  he  took  it  out  for  the  purpose  of 
delivery;  and  the  words  in  the  penal  portion  of  the  7th -section 
are  'shall  at  any  time  carry  out^or  deliver  any  bread/  which 
must  mean  delivery  after  a  previous  sale,  and  therefore  the  appel- 
lantisliable  to  be  convicted  for  an  unlawful  deliv^y,  even  although 
the  words '  for  sale '  be  read  in  after  the  words  'carry  out.' " 
Mellor,  J.,  was  of  the  same  opinion,  saying  ^  The  statute  seems  to 
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me  to  have  contemplated  three  occasions^  upon  which  a  customer 
ought  to  have  an  opportunity  of  weighing  the  bread  which  he 
buys :  first,  it  may  be  sold  at  a  shop ;  secondly,  it  may  be  sent 
sent  out  and  sold  to  promiscuous  customers  ;  thirdly,  it  may  be  de- 
livered at  the  house  of  a  customer  who  has  given  a  previous  order.'' 
That  is  the  case  here.  Denman,  J.,  agreed  in  the  judgment^  but 
differed  somewhat  in  his  reasons,  although  not  sufficiently  to  affect 
it ;  saying  that  'Hhe  words  'for  sale  in  and  from  any  cart  or  other 
carriage '  in  the  7th  section  w^e  inserted  in  order  to  prevent  it 
from  extending  to  cases  where  the  bread  is  merely  in  transit  from 
one  place  to  another,  or  is  being  taken  out  for  charitable  purposes, 
as,  for  instance,  to  be  given  to  the  poor,  or  where  it  is  carried 
about  for  delivery  in  baskets  without  a  cart."  There  I  agree,  I 
do  not  think  the  section  would  apply  where  there  is  no  sale  at  all, 
and  that  bakers  might  not  send  a  gift  of  bread  to  a  friend,  or  to 
the  poor,  when  there  would  be  no  object  in  ascertaining  the 
weight,  and  the  baker  might  send  as  much  or  as  little  as  he  liked. 
There  is  perhaps  one  distinction  between  Robinson  v.  Cliff  (V) 
and  the  present  case,  for  there  the  cart  was  drawn  up  at  the 
customer's  shop  to  get  an  order,  and  the  baker  went  to  the  shop 
and  asked  how  much  bread  was  required,  and,  on  being  told, 
brought  it  from  the  cart  in  which  there  were  no  beam,  scales  and 
weights,  and  therefore  it  might  bei  said  that  the  cart  was  carrying 
out  bread  with  respect  to  which  there  had  been  no  previous 
bargain  and  sale.  But  the  judgments  do  not  turn  on  that.  They 
extend  to  the  case  which  is  now  before  us,  viz.,  a  previous  order 
and  delivery  in  pursuance  of  it.  I  think  Bohtnson  v.  Cliff  (1)  is  a 
strong  authority  in  support  of  our  judgment.  A  passage  firom 
the  treatise  of  Blackburn,  J.,  was  cited  to  us  from  Benjamin  on 
Sale  (2nd  ed.  p.  265),  viz., "  Where  from  the  terms  of  an  executory 
agreement  to  sell  unspecified  goods,  the  vendor  is  to  despatch  the 
goods,  or  to  do  anything  to  them  that  cannot  be  done  till  the 
goods  are  appropriated,  he  has  the  right  to  choose  what  the  goods 
shall  be ;  and  the  property  is  transferred  the  moment  the  despatch 
or  other  act  has  commenced^  for  then  an  appropriation  is  made 
finally  and  conclusively  by  the  authority  conferred  in  the  agree- 
ment, and  in  Lord  Coke's  language,  *  the  certainty,  and  thereby 
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the  property  liegins  by  election  *  (EeywarcTs  Case,  2  Coke,  36). 
Cat  however  clearly  the  vendor  may  have  expressed  an  intention 
to  chciose  particular  goods,  and  however  expensive  may  have  been 
Ills  prepieu^tions  for  performing  the  agreement  with  those  par- 
ticular goods,  yet  until  the  act  has  actually  commenced,  the 
appropriation  is  not  final,  foir  it  is  not  made  by  the  authority 

* 

of  the  other  party,  nor  binding  on  him : "  1  Blackburn  on  Sale« 
p.  128.  The  latter  part  of  that  passage  would  be  authority  for 
my  judgment  if  the  rest  applied.  But  in  my  opinion  the  ques- 
tion, which  is  one  of  great  nicety,  as  to  when  property  passes  in  a 
sale,  does  not  apply  to  this  Act,  which  is  not  one  for  determining 
when  the 'property  may  pass,  but  is  an  Act  for  the  prevention  of 
fraud,  and  provides  that  the  buyer  of  bread  may  have  an  oppor- 
tunity of  detecting  if  the  bread  is  not  of  proper  weight  before  he 
actually  accepts  the  bread  delivered.  I  therefore  do  not  further 
go  into  the  cases  on  the  question  when  property  passes  on  a  con- 
tract of  sale,  I  read  the  words  ^'for  sale,"  in  this  Act  as  if  they 
applied  to  the  penalty  clause,  and  I  agree  with  the  learned  counsel 
for  the  appellant  that  it  does  apply  to  the  case  of  sale  and  not  to 
a  gift  or  charity.  For  these  reasons  I  am  of  opinion  that  the 
conviction  must  be  affirmed. 
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Hawkins,  J.  In  the  course  of  the  argument  I  had  much 
doubt,  but  having  considered  the  case  fully,  I  come  to  the  con* 
dusion  that  the  conviction  must  be  affirmed.  The  object  of 
the  Act  was  to  enforce  on  all  bakers  selling  bread  beyond  the 
excepted  limits  the  sale  of  their  bread  by  weight.  And  taking 
S8.  4,  6,  and  7  together,  the  meaning  clearly  is  that  bread  shall 
be  sold  by  weight,  and^that  every  purchaser  at  the  time  he 
makes  his  purchase — ^whether  at  the  shop,  or  at  the  cart  carrying 
round  bread  for  sale — shall  have  an  opportunity  of  seeing  for 
himself  the  bread  weighed,  and  being  satisfied  that  he  gets  the 
proper  weight  to  which  he  is  entitled.  The  first  part  of  s.  7 
imposes  on  a  baker  the  obligation  of  having  in  his  cart  carrying 
out  bread  for  sale  a  proper  beam  and  scale  with  weights,  and  the 
further  part  provides  that  if  any  baker  shall  carry  **  or  deliver  " 
bread  without  such  beam  and  scales  with  weights  he  shall  be  liable 
to  a. penalty.  At  first,  it  occurred  to  me  that  that  meant  a  beam 
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and.scales  in  a  cart  cmrying  out  bread  for  sale,  but  I  tUnk  that 
in  the  latter  part  of  the  section  "such  beam  and  scales"  means 
''  proper  beam  and  scales."  Apply  this  section  to  the  present 
case.  I  must  say  for  my  own  part,  that  although  the  language  of 
the  judgments  in  Bobinson  v.  Clif  (1)  has  considerable  bearing, 
I  do  not  think  that  the  case  itself,  a^  regards  its  factSi  is  at  all 
like  the  present.  In  the  first  pkee,  in  that  case  it  was  p^ectly 
certain  that  there  had  been  no  sale  or  order  of  any  specific  quantity 
of  bread  b0fore  the  cart  drew  u,p  at  the  house  of  the  customer  and 
arrived  there,  although  it  is  time  that  the  baker  had  often  supplied 
bread,  to  that  hoiise.  Haying  a  yery  general  order,  the  baker  was 
in  the  habit  of  sending  round  his  cart  with  a  large  quantity 
of  bread  in  it,  and  on  a  particular  day  at  the  customer's  house 
there  was  standing  a  quantity  of  bread,  and  the  baker  went  inside 
the  house  to  inquire  what  was  wanted.  There  was  no  obligation 
on  the^customer  to  take  any  bread  at  alL  He  might  have  said 
that  he  wanted;  none.  At  the  time  the  baker  went  in  there 
was  no  contract  or  order  whatever  for  any  specific  quantity  of 
bread,  and  when  he  came  out  with  an  order  and  got  the  bread,, 
there  was  a  complete  contract  of  sale,  and  it  is  impossible  in  law 
to  come  to  any  other  conclusion  but  that  the  whole  contract  of 
sale  and  delivery  took  place  either  when  the  bread  was  handed 
put,  of  the  cart  or  .was.  delivered  to  the  customer;  and  it  is  im- 
possible to  say  that  that  cart  which  took  out  bread  to  supply 
customers  who  might  want  it  did  not  carry  out  bread  ^  for  sale/* 
and  not  bread  which  had  been  sold.  I  should  have  arrived  at 
precisely  the  same  conclusion  as  that  of  the  learned  judges  there, 
for  the  defendant  had  brought  himself  directly  within  the  Act. 
But  here  the  facts  are  somewhat  different.  It  is  said  that  the  cart 
did  not  "  carry  out  bread  for  sale,"  and  in  one  sense  I  approve  of 
that.  It  is  said  that  the  order  was  given  when  the  traveller  called, 
and  he,  at  the  request  of  the  customer,  took  the  order.  That  other 
goods  had  been  ordered  is  immaterial.  The  traveller  gave  the 
order  to  the  manager,  who  took  fix)m  a  shelf  a  loaf  and  weighed 
it,  and  put  it  aside  in  fulfilment  of  the  order,  but  I  think  it  clear 
that  if  the  baker's  man  or  the  manager  or  the  master  had  thought 
fit  at  any  time  during  the  day  he  might  have  disposed  of  that 
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loaf  to  asij  one  who  came  in  for  one.  There  was  no  obligation  to 
send  ont  that  particular  loaf — although  weighed  and  put  aside — 
to  the  customer  who  had  ordered  a  quartern  loaf.  This  may  be 
tested  by  an  illustration  which  may  seem  extravagant — could  an 
action  of  trover  or  detinue  have  been  supported  if  the  baker 
had  not  taken  the  particular  loaf  to  the  customer  ?  I  think  not, 
and  I  think  therefore^  supposing  the  order  was  given  (even  assum- 
ing there  was  a  sale  of  some  loaf  to  be  thereafter  apj^ropriated) 
there  was  no  sale  of  this  particular  loaf  until  this  loaf  was  taken 
and  delivered  to  the  customer  in  pursuance  of  the  previous  order. 
The  object  of  the  statute  was  that  the  purchaser  should  have  an 
opportunity  of  seeing  the  specific  loaf  which  is  to  be  bought — 
that  is,  the  specific  loaf  delivered  in  pursuance  of  this  order, 
pfop^ly  weighed.  I' think  the  purchaser  in  this  case  had  no 
such  opportunity.  In  the  first  place  there  was  only  a  vague  order 
given  for  a  loaf  of  bread,  and  it  would  be  straining  the  law  to  say 
that  the  baker  was  appointed  the  agent  of  the  customer  to  accept 
delivery  for  him.  The  order  was  merely  ^^send  me  a  quartern 
loaf,"  which  in  substance  was  only  saying,  *^  If  you  send  me  a^ 
quartern  loaf  to-morrow  I  will  buy  it,"  not  "  I  will  take  any  quar-^ 
tern  loaf  yon  choose  to  put  aside  for  me,"  and  I  think  the  baker 
could  not  say,  '^  I  sold  you  a  loaf,  it  is  your  loaf,  come  and  fetch 
it  or  I  shall  charge  you."  There  was  the  order  for  a  loaf,  tho 
supply  of  a  loaf,  and  no  particular  loaf  finally  and  definitely 
appropriated  to  the  purchaser  until  she  accepted  the  loaf  handed 
over. 

The  meaning  of  the  word  "  deliver  "  in  the  Act  is  really  this : 
If  any  baker  shall  deliver  any  bread  without  beam  and  scales  he 
shall  be  liable  to  a  penalty.  If  a  man  takes  out  bread  to  deliver 
in  pursuance  of  a  contract  of  sale  and  delivery  and  does  not  carry 
beam,  scales  and  weights  he  comes  within  the  Act.  Suppose  the 
person  who  gave  the  order  to  the  traveller  had  sent  her  servant 
saying,  ^^You  represent  me,  go  to  the  shop  and  have  a  loaf 
weighed  for  me  and  set  aside,  and  when  the  baker  comes  round 
let  him  bring  it."  I  am  far  from  saying  that  it  would  be  neces- 
sary for  the  baker  to  send  a  beam  and  scales  with  that  particular 
loaf.     True,  the  baker  might  abstract  some  portion  of  the  bread, 

and  my  brother  Grove  says  that  the  customer  has  a  right  to  have 
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an  opporttmity  of  testing  it  But  I  have  considerable  donbt  of 
that  For  if  the  purchaser  sent  her  servant  and  said,  "  You  see 
the  bread  weighed  and  set  istside/*  and  the  servant  did  so,  that 
would  I  ihipk  be  a  perfect  contract  o(  sale  and  delivery.  Suppose 
that  after  seeing  it  weighed,  the  servant  had  told  the  baker  to 
cut  a  notch  in  it,  so  that  it  might  be  identified,  and  he  had  done 
so,  then,  under  such  eiicumstancee,  the  loaf  having  been  bought, 
appropriated,  set  aside,  weighed,  and  paid  for,  any  transmission  of 
it  to  the  cuBtomer  as  a  fiEtvour  or  oUierwise  would  not  be  carrying 
it  out  and  delivery  within  the  meaning  of  the  Act  But  I  think 
that  if  there  is  simply  an  order  for  two  or  three  loaves  of  bread, 
the  mere  weighing  out. of  those  loaves  by  the  baker  or  his  man 
and  putting  them  aside  iniencUng  them  to  be  delivered  is  not  a 
delivery  .within  the  meaning  of  the  Act.  I  think  that  the  meaning 
of  the  Act  is  that  when  bread  is  either  sold  fix)m  a  cart  or  de- 
livered from  a  cart  in  fulfilment  of  a  contract  of  sale  and  delivery 
that  is  the  sale  and  delivery  intended  by  the  Act 

I  do  not  think  the  consideration  of  the  inconvenience  of  bakers 
sending  out  a  beam  and  scales  and  weights  with  a  single  loaf  ought 
to  affect  the  construction  of  the  Act,  because  that  argument  rests 
on  the  assumption  that  only  one  single  loaf  is  sent  out,  whereas 
everybody  knows  that  when  a  baker  sends  out  his  servant  with 
bread  he  takes  out  not  one  loaf  but  many.  I  think  that  every 
customer  has  a  right  to  an  opportunity  of  seeing  that  each  loaf 
delivered  to  him  by  the  baker  is  of  the  proper  weight 

CMvidian  affirmed. 

Solidtor  for  appellant :  PurhiBy  far  Sword. 
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Bankn^it^^Securdd  Cre^Utor^VatmUon  <f  8ectm^-^AtMndtnmt  of  Proof--'       Dee.  4. 
Secmd  Mortgagee-'NoUee  of  Appedl^TifM^Noiioe  sent  5y  Port— 2Vti«fee 
'-Co8U--Banhruptcy  Act',  1883  (46  4?  47  Vict,  c  52),  ».  142 ;  Schedule  2, 
r.  IS^Bankruptcy  BtOeB,  1883,  rr.  112,  114  A.,  116  A.  [JtuUs  of  11th  of 
Apni,  1884]— iJti^  of  Supreme  Oowri,  1883,  Order  LVIIL,  n  16. 

If  notice  of  a  Inakntptcy  appeal  is  sent  \fj  post,  as  provided  by  s.  142  of  tlie 
Bankruptcy  Act,  1883,  qumre  whether  the  notice  will  be  in  time  unless  the 
letter  ia  receiyed  by  the  respondent  before  the  expiration  of  the  twenty-one 
days  limited  for  appealing. 

A  mortgagee  who  has  yalued  his  security  will  in  a  proper  case  be  allowed, 
under  r.  13  in  schedule  2  to  the  Act,  to  amend  his  valuation  and  proofs  notwith- 
standiog  the  opposition  of  a  subsequent  mortgagee, 

A  trustee  in  bankruptcy  who  is  served  with  notice  of  an  appeal*  and  who 
appears  and  only  asks  for  his  costs,  will  not  be  allowed  his  costs  of  appearance. 

Appeal  from  an  order  of  the  Bmslem  County  Court  allowmg 
the  respondent  H.  J.  Deacon  to  amend  his  pzoof.  The  bankrupt, 
Alwyn  Hills  Arden,  was  a  brewer  at  Staflford.  He  had,  in  the 
year  1882,  purchased  the  brewery  tmd  the  stock-in-trade  and  good- 
will of  the  ^business  from  H.  J.  Deacon  for  30,0002.,  of  which  sum 
18,8001.  was  left  on  the  security  of  a  first  mortgage,  dated  the 
26th  of  June,  1882,  of  the  property  to  Deacon.  There  were  two 
other  mortgages  on  the  property,  viz.,  a  second  mortgage  for 
400Z.  to  Lloyd's  Banking  Company,  and  a  third  mortgage  for 
37007.  to  Miss  Arden,  a  sister  of  the  mortgagor.  In  1884  a 
receiving  order  was  made  against  Arden  in  the  county  court  on 
his  own  petition.  On  the  7th  of  April,  1884,  Deacon  proved  in  the 
bankruptcy  for  the  debt  due  to  him  from  Arden,  valuing«his 
security  at  16,0002.,  and  claiming  to  prove  for  the  balance,  and 
he  voted  at  the  first  meeting  of  the  creditors  on  the  footing  of 
this  proofl  The  trustee  in  the  bankruptcy  afterwards  entered  into 
a  contract  for  the  sale  of  the  brewery  to  Messrs.  Sladen  &  Dixon 
fox  20,0002.,  and  this  contract  was  confirmed  at  the  second  meeting 
of  the  creditors.  On  the  7th  of  August,  1884,  Deacon  applied  to 
the  Court  for  leave  to  amend  his  proof  by  increasing  the  valuation 
of  his  security  to  18,9942.,  on  the  ground  that  he  had  made  his 
former  estimate  in  mistake  and  without  having  a  proper  valuation 
of  the  property  made.  The  judge  allowed  the  amendment  to  be 
made,  notwithstanding  the  opposition  of  the  second  and  third 
mortgagees,  who  opposed  the  application  on  the  ground  that. 
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^884        under  rule  12  (a)  in  schedule  2  to  the  Act,  the  trustee  would  have 

Ex  pABTB    to  redeem  the  property  from  Deacon  at  the  larger  sum,  and  thus 

-  a  smaller  balance  would  remain  out  of  the  purchase-money  for  the 

Abdek.      payment  of  the  second  and  third  mortgages.    The  trustee  did  not 

oppose  the  application.     The  order  was  signed  by  the  jndge  on 

the  27th  of  August,  1884.    The  third  mortgagee  gave  notice  of 

a]ppeal.    The  appeal  was  entered  with  the  registrar  of  the  county 

court  on  the  17th  of  September^  and  the  same  day  a  copy  of  the 

notice  of  appeal  was  sent  by  post  to  Deacon'^  solicitors,  but  was 

not  received  by  them  until  the  18th  of  September. 

• 

Cooper  Willis,  Q.C,  and  Plumptre,  for  the  appellant. 

Biffham,  Q.G.,  and  Boddam,  for  the  respondent,  the  first  mort- 
gagee. The  notice  of  appeal  was  served  too  late ;  it  was  not 
received  till  after  the  expiration  of  twenty-one  days  fix)m  the  27th 
of  August. 

Cooper  Willis,  Q.C.  Sect.  142  (1)  of  the  Bwikruptcy  Act,  1883, 
allows  the  service  of  the  notice  by  post,  and  if  the  letter  is  posted 
within  the  twenty-one  days  the  service  is  in  time. 

Bigham,  Q.C.  An  appeal  is  brought  when  the  notice  is  served : 
Ex  parte  Viney  (2)  ;  Ex  parte  Saffery  (3).  K  the  notice  is  sent 
by  post  it  is  not  in  time  unless  the  letter  is  received  within  the. 
twenty-one  days. 

Cooper  WUliSf  Q.C.  At  any  rate  the  Court  has  power  under 
the  rules  to  extend  the  time,  and  it  will  not  allow  this  technical 
objection  to  stand  in  our  way, 

Mathew,  J.  There  may  be  some  doubt  whether  the  service  of 
the  notice  of  appeal  was  in  time,  the  letter  not  having  been  posted 
till  the  17th  of  September.  But  we  havel  power  to  extend  the 
time,  and,  if  it  be  necessary,  I  think  we  ought  to  extend  it. 

.  Cave,  J.,  concurred. 

Cooper  Willis,  Q.C.  The  order  injures  the  third  mortgagee, 
because  the  trustee  will  have  to  pay  more  to  redeem  the  first 
mortgage,  and  the  assets  available  for  the  other  creditors  will  be 

(1)  Sect.  142.  All  notices  and  other  known  address  of  the  person  to  he 

documents  for  the  service  of  which  no  served  therewith, 
special  mode  is  directed,  may  he  sent         (2)  4  Ch.  D.  794. 
by  prepaid   post  letter  to   the  last         (3)  5  Ch.  D.  366. 
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diminished.   Eule  13  in  the  2nd  schedide  to  the  Bankruptcy  Act,       ^^^ 
1883,.  which  enables  a  creditor  who  has  valued  his  security  to    Expabtb 
amend  his  valuation  and  proof  "  on  shewing  to  the  satisfaction  of       - 
the  trustee,  or  the  Court,  that  the  valuation  and  proof  were  made   •  Abmw.  ^ 
bona  fide  on  a  mistaken  estimate,  or  that  the  security  has  dimin- 
ished or  increased  in  value  since  its  previous  valuation,"  does  not 
apply  when,  besides  the  trustee  and  the  creditor  who  has  made 
the  valuation,  a  third  party  is  interested  in  the  property.    It  was 
not  intended  to  affect  the  rights  of  third  parties. 

Bighamy  Q.C.,  and  Boddam,  for  the  respondent,  were  not  heard. 

Mathew,  J.  I  am  of  opinion  that  the  rule  applies,  and  that 
the  third  mortgagee  has  no  such  right  as  has  been  suggested. 
The  first  mortgagee  cannot  be  deprived  of  the  right  which  is  given 
to  him  by  the  rule  by  the  mere  accident  that  there  is  a  subsequent 
mortgage. 

Cave,  J.    I  am  entirely  of  the  same  opinion. 

A^^ndf  for  the  trustee,  who  had  been  served  with  notice  of  tilie 
appeal,  asked  for  his  costs. 

Cays,  J.  A  trustee  must  not  come  here  as  a  merely  omamental 
respondent. 

Solicitors  for  appellant :  JenningSy  Son,  &  Burton, 
Solicitors  for  first  mortgagee :   Ashursty  Morris,  &  Co.;  for 
Morgan  &  Co.,  Stafford. 

ft  • 

Solicitors  for  trustee :  Duffield  &  Bruty. 

W.  L.  C. 


Ex  PABTE  BLEASE.    In  be  BLINKHOBN.  Dtc.  4. 

Bankruptcy — Appeal — Preliminary  Objection — Notice — Costs. 

A  reepondent  to  an  appeal  who  intends  to  rely  on  a  pr^iminary  objection 
ought  to  give  notice  to  the  appellant  of  his  intention  so  to  da 

If  he  does  not,  and  the  objection  is  successful,  the  appeal  will  be  dismissed 
without  costs. 

In  re  Speight  (13  Q.  B.  D.  42)  foUowed. 

Appeal  from  Manchester  County  Court. 

This  was  an  appeal  from  an  order  made  by  the  registrar  of  the 
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1884        Manchester  County  Courty  dismissing  a  petition  for  a  receiving 
}tr  ^Awpm  "  order  against  Adam  Blinkhom.    The  order  was  made  on  the 


Inbb 


27th  of  October,  1884,  but  it  was  not  perfected  until  the  30th  of 
BimaixaM.  October.    The  notice  of  appeal  was  dated  the  20th  of  November^ 
1884y  and  it  was  not  entered  or  served  until  that  day. 

0.  A.  Eu8$elly  for  the  appellants. 

Smtflfff  for  the  respondent.  The  notice  of  appeal  was  served 
too  late.  The  order  being  a  simple  refusal  of  an  application,  the 
twenty-one  days  allowed  for  appealing  ran  £rom  the  27th  of 
October,  the  day  on  which  the  order  was  pronounced,  and  the 
notice  of  appeal  was  not  served  till  the  20th  of  November. 

C.  A.  Bussdl,  for  the  appellants.  The  respondent  did  not  give 
the  appellants  any  notice  that  he  intended  to  rely  on  this  pre- 
linuBory  objection  ;  the  appeal  ought,  therefore,  at  any  rate  to  be 
dismissed  without  costs :  In  re  Speight.  (1) 

Smylff,  for  the  respondent.  The  only  costs  which  should  be 
disallowed  are  the  costs  of  affidavits  filed  by  the  respondent 
alter  the  appeal  was  set  down :  JBv  parte  Fa/tdon^s  Vinegar  Oo.  (2) 

MathbW,  J.  I  understand  that  the  practice  has  been,  in 
accordance  with  the  decision  in  In  re  Speight  (1),  when  a  respon- 
dent succeeds  upon  a  preliminary  objection  of  which  he  has  given 
no  pfevious  notice  to  the  appellant^  to  dismiss  the  appeal  without 
costs. 

Cave,  J.,  concurred. 

Appeal  dismissed  wiOunU  costs. 

Solicitors  for  appellants :  Pritchard,  Englefield  d:  Co.,  for  Crofion 
dt  Craven,  Manchester. 

Solicitors  for  respondent:  Carter  &  Church,  for  Biggies  dk 
Ogden,  Manchester. 

(1)  13  Q.  B.  D.  42.  (2)  14  Ch.  D.  286. 

W.  L.  C. 
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[IN  THE  COURT  OF  APPEAL.]                                         1884 
MITCHELL  V.  DARLBY  MAIN  COLLIERY  COMPANY.  


LimitaiioMj  Statute  of  (21  <7ac.  1,  c  16) — Cause  of  Actum^~Iiecovery  of  Damages 
for  Injury  after  Satisfaction  for  Premoue  Injury  arising  from  same  Act 
— Support — Action  for  Subsidence  ofter  Compensation  for  previous  Sub' 
sidence. 

The  plamiiff  was  the  owner  of  certftin  land,  and  in  1867  and  1868,  but  not 
afterwards,  the  defendants  worked  a  seam  of  coal  lying  under  and  near  to  the 
plaintiff's  land,  which  subsided  in  consequence  of  the  defendants*  ezcayations. 
Some  cottages  of  the  plaintiff  standing  on  his  land  were  damaged  hj  the  subsi- 
dence and  were  repaired  by  the  defendants.  In  1882  a  second  subsidence  of  the 
plaintiff's  land  occurred  owing  to  the  defendants'  workings  in  1867  and  1868,  and 
the  plaintiff's  cottages  were  again  damaged : — 

Edd,  that  the  plaintiff  was  entitled  to  m^int^^^n  an  action  for  the  damage 
done  to  his  cottages  in  1882,  and  that  his  right  to  sue  was  not  barred  by  the 
Statute  of  Limitations. 

Nieklin  y.  Williams  (10  Ex.  269),  Backhouse  v.  Bonomi  (E.  B.  &  E.  622; 
9  H.  L,  C.  503),  Whitehouse  r.  FeUowes  (10  C.  B.  (N.S.)  765)  discussed. 

Lamb  v.  Walker  (3  Q.  B.  D.  389)  overruled. 

Action  for  damages  for  injuries  done  to  three  oottages  and  six 

■ 

perches  of  land  belonging  to  the  plaintiff. 

The  writ  of  summons  was  issued  on  the  27th  of  December, 
1882,  and  the  action  itself  came  on  for  trial  before  Hawkins,  9^ 
at  the  Summer  Assizes  held  at  Leeds  in  August,  1883,  and  the 
following  facts  were  admitted  or  proved : — 

On  or  about  the  11th  of  December,  1866,  the  plaintiff,  by  virtue 
of  a  deed  of  conveyance  bearing  date  on  that  day,  became  the 
tenant  in  fee  simple  of  six  perches  of  land  situate  at  Ward  Green 
in  Worsbrough,  in  the  parish  of  Darfield,  Yorkshire.  Prior  to  the 
year  1878  six  cottages  had  been  erected  thereon,  and  in  or  about 
that  year  these  six  cottages  were  pulled  down,  and  three  cottages 
were  erected  on  the  site  of  them.  The  defendants  were  the  lessees 
of  a  seam  of  coal  about  nine  feet  in  thickness  under  the  land 
upon  which  the  plaintiff's  cottages  stood,  and  under  certain 
adjoining  land :  they  had  worked  the  seam  during  the  years  1867 
and  1868,  but  not  afterwards.  A  subsidence  owing  to  the  defen- 
dants' workings  took  place  in  1868  and  continued  until  1871, 
and  the  plaintiff's  six  cottages  which  then  stood  upon  his  land 
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1884        were  damaged  by  that  subsidence^  and  were  afterwards  repaired 
Metohkll"  by  the  defendants.    In  1882  a  further  subsidence,  caused  either 
Pablct  Main  wholly  or  in  part  by  the  defendants*  excavations  during  1867  and 
CoLLMBY  Co.  1868,  occurred,  and  thereby  damage  was  done  to  the  plaintiff's 
land  and  to  the  three  cottages  then  standing  thereon.    The 
present  action  was  brought .  to  recover  compensation  for  the 
damage  done  by  the  subsidence  happening  in  1882,  and  the  de- 
fendants, amongst  other  defences,  pleaded  that  the  alleged  causes 
of  action  did  not  arise  within  six  years  before  the  commencement 
of  the  action,  and  that  the  plaintiff's  right  to  sue  was  barred  by 
the  Statute  of  Limitations. 

The  jury  summoned  to  try  the  issues  of  tad  having  been  dis- 
charged by  consent,  the  action  was  reserved  for  further  considera- 
tion, and  ultimately  Hawkins,  J.,  directed  judgment  to  be 
entered  for  the  defendants.  The  learned  judge  was  of  opinion 
that  Lanib  v.  Waiker  (1)  was  an  authority  in  point  for  the  present 
action,  and  felt  himself'  bound  by  the  decision  of  the  majority  of 
the  Queen's  Bench  Division  in  that  case. 
The  plaintiff  appealed. 

Alfred  Wilh,  Q.C.  (C.  JS.  Mi»  with  him),  for  the  plaintiff.  In 
this  case  judgment  has  been  given  for  the  defendants,  because  the 
learned  judge  who  tried  the  action  felt  himseK  bound  by  the 
decision  of  the  majority  of  the  Court  in  Lanib  v.  Walker  (1) ;  but 
that  decision  was  founded  upon  Nichlin  v.  Williams  (2),  and  the 
reasons  for  the  judgment  in  the  latter  case  cannot  be  supported 
since  Baekhcmse  v»  Bonomi.  (3)  The  plaintiff  relies  upon  the 
maxim,  Sic  utere  tuo  ut  alienum  non  laadas;  for  the  defendantfl^ 
by  wrongfully  working  on  their  own  property,  have  caused  a 
mischief  to  the  plaintiff.  For  the  plaintiff  it  is  contended  that 
Nichlin  v.  Williams  (2)  ought  to  be  overruled :  it  stands  upon  a 
foundation,  the  doctrine  as  to  which  has  been  overruled :  it  cannot 
be  upheld  if  WhUdiause  v.  Fellowes  (4)  was  correctly  decided. 
The  recovery  of  damages  by  action  for  an  obstruction  to  light  is 
no  bar  to  a  subsequent  action  for  a  continuance  of  the  injury; 
and  in  that  subsequent  action  the  plaintiff,  even  although  he  is 

'     (1)  3  Q.  B,  D.  389.  (3)  K  B.  &  E.  622 ;  9  H.  L.  0. 603. 

(2)  10  Ex.  269.  (4)  10  0.  B.  (N.S.)  766. 
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meTely  a  reversioner^  may  recorer  substantial  damages :  ShadweU       i684 
T.  BtUdUnson.  (1)    It  is  submitted  that  the  judgment  of  Cock-    Mri^nnwT. "" 
bum,  C.J.,  in  Lamh  v.  Walker  (2)  contains  a  correct  statement  of  j^j^sLmMAn 
the  {>rinciple  of  law  applicable  to  the  facts  before  the  Court,  and  CtoLUMnr  Co. 
that  the  judgment  of  the  majority  of  the  Queen's  Bench  Division     • 
in  that  case  ought  not  to  be  followed.    A  distinct  and  separate 
cause  of  action  accrued  to  the  plaintiff  in  1882,  and  the  defence 
of  the  Statute  of  Limitations  does  not  apply. 

John  Forbes,  Q.O.  (Pain  with  him),  for  the  defendants.  Upon 
the  facts  the  plaintiff  cannot  succeed.  The  real  cause  of  action 
was  the  excavation  which  became  wrongfdl  when  the  subsidence 
took  place ;  but  the  defendants  have  not  worked  the  seams  of  coal 
since  1868  and  1869,  and  the  right  to  sue  accrued  when  the  sub- 
sidence occurred  in  1871.  The  defendaiits  then  repaired  the 
plaintiff's  cottages,  and  that  must  be  taken  as  a  satis&ction  of  all 
claims,  whether  existing  or  future,  by  the  plaintiff  against  the 
defendants.  The  subsidence  in  1882  was  probably  caused  by 
the  mining  operations  of  other  persons  than  the  defendants. 
Further,  the  right  to  sue  having  accrued  in  1871,  the  Statute  of 
Limitations  is  a  defence  to  the  present  action.  NicTdin  v. 
Williams  (3)  ought  not  to  be  now  overruled  by  this  Court  \9far- 
shaU  V.  JJlleswater  Steam  Navigation  Co.  (4)  is  an  authority  to  shew 
that  when  a  cause  of  action  has  been  litigated,  a  suit  cannot 
afterwards  be  maintained  by  the  saine  plaintiff  for  damages 
arising  from  the  same  cause  of  action. 

[BowEN,  L.  J.  That  was  an  action  of  trespass,  it  does  not  apply 
to  this  case.]  »  < 

A.  Witts,  Q.G.y  in  reply.  No  action  lies  for  an  infringement  of 
the  right  of  support  until  some  appreciable  damage  has  happened : 
Smith  V.  ThaehsrcA  (5) ;  hence  the  plaiiitiff  could  not  recover 
prospective  damages  in  1871  for  the  injury  suffered  in  1882.  - 

w 

Bbett,  M.B.  In  this  case  the  plaintiff  has  brought  an  action 
against  the  defendants  for  an  injury  to  his  property  arising,  as  he 
alleges,  from  something  done  by  the  defendants  on  their  own 

(1)  2  B.  &  Ad.  97.  (3)  10  Ex.  259. 

(2)  3  Q.  B.  D.  389.  (4)  Law  Hep.  7  Q.  B.  166. 

(5)  Law  Bep.  1  C.  P.  564. 
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19H  property.  The  plaintiff  was  the  owner  of  property  on  the  snr- 
MnvnmtT.^  iaoe>  and  the  defendants  were^  and  are,  the  owners  of  the  mines 
P^jjJ^  jj^^jj^  immediately  nnder  or  close  to  the  plaintiff's  property.  In  1868 
QohLmn  Go.  the  defendants  worked  ont  the  whole  of  one  seam  of  coal,  said  to 
BMH^]f.B*  haye  been  a  seam  of  about  nine  feet  in  thickness.  It  would  seem 
that  soon  after  that  excavation  of  theirs,  and  by  reason  of  it,  the 
surfiBtce  was  interfered  with  and  sank,  and  in  consequence  of  that 
sinking  some  property  of  the  plaintiff'fi  was  damaged.  The  plain- 
tiff  made  a  daim  in  reqyact  of  that  damage  to  his  property,and  it 
was  repaired  by  the  defendants.  That  seems  to  me  to  be  precisely 
the  same  as  if  the  plaintiff  had  brought  an  action  against  the 
defendants  and  had  recovered  damages;  the  money  would  have 
been  wanted  in  order  to  enable  him  to  execute  the  repairs.  It  is 
not  alleged  by  the  plaintiff  that  any  further  damage  was  done  to 
any  property  of  his  by  the  actual  subsidence  which  then  took  place, 
that  is,  Sfxm  after  1868*  If  « the  ground  had  not  moved  any  more, 
there  would  hiave  been  no  fiirther  injury  to  his  houses.  The  houses 
had  been  repaired,  and  there  was  an  end  of  that.  It  seems  clear 
to  me  that  peihaps  in  consequence  of  something  that  was  done  by 
somebody  el8e,aiid  certainly  not  in  consequence  of  the  defendants 
having  done  anything  in  the  meantime,  but  having  left  this  exca- 
vation as  it  was,  a  subsidence  took  place :  not  the  same  subsidence 
which  had  done  the  former  injury,  but  a  new  subsidence ;  and  the 
plaintiff  alleges — ^and  I  think  it  must  be  taken  to  be  so — ^that  this 
new  subsidence  has  done  him  some  appreciable  injury.  Aecord- 
ingly  he  brings  his  action  in  respect  of  an  appreciable  injury 
caused  by  that  new  subsidence.  The  objection  taken  to  him  is, 
that  he  has  brought  this  action  too  late.  The  argument  is  that  as 
he  has  brought  this  action  more  than  six  years  after  that  first 
subsidence  which  gave  him  a  cause  of  action,  therefore  he  cannot 
maintain  it,  because  in  an  action  brought  at  the  time  of  the 
former  subsidence  he  might  have  recovered  damages  prospectively 
for  what  has  since  happened  to  him.  That  is  the  answer  of  the 
def^dants.  The  reply  on  the  part  of  the  plaintiff  is  this : — ^The 
feet  of  the  defendants  excavating  their  minerals  gave  him  no 
cause  of  action ;  it  did  him  no  injury  by  itself ;  they  had  a  right 
to  do  it ;  the  mines  were  their  own  property,  and  they  had  a  per^ 
feet  right  to  do  what  they  liked  with  their  own,  so  long  as  they 
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did  not  hurt  him.  When  they  exeayated  the  minerals  which  1884 
were  their  own  property,  if  they  had  then  and  there  taken  means  mimbxll" 
to  prevent  the  sinking  of  the  plaintcGTs  property,  he  would  have  pABLBrMAnr 
had  no  cause  of  action  against  them ;  what  they  did  in  excavating  Oolubbt  Oa. 
was  perfectly  lawful,  if  they  had  taken  care  that  in  so  using  their  ^^m,  H.]t. 
property  they  did  not  hurt  him ;  but  in  1868»  or  immediately  after* 
wardsy  they  did  something  which  did  give  him  a  cause  of  action, 
that  is,  they  caused  his  land  to  subside,  and  that  subsidence  caused 
by  them  was  his  cause  of  action ;  they  caused  that  subsidence  by 
mining,  and  by  not  propping  so  as  to  prevent  the  plamtifTs  land 
subsiding  afterwards.  That  cause  of  action  was  settled  between 
them  when  they  repaired  his  houses;  but  now  they  have  done 
him  a  new  and  wholly  independent  injury :  they  have  caused  his 
land  to  subside  again.  It  is  true  that  in  this  case  it  is  at  the  same 
spot  as  before,  but  it  might  have  been  a  hundred  yards  off ;  it  is 
a  new  subsidence.  They  have  caused  that  subsidenise  by  l3ie 
excavation  of  the  minerals  in  1868,  and  by  not  having  filled  up 
that  excavation  before  1882.  It  is  no  answer  to  the  plaintiff  in 
respect  of  this  new  subsidence^  which  is  the  new  injury  to  him,  to 
tell  him  that  the  causa  causans  of  that  was  the  same  as  the  causa 
causans  of  the  old  subsidence.  That  causa  causans  gave  to  the 
plaintiff  no  right  of  action  at  all  in  either  case ;  but  the  two  dif- 
ferent results  from  it  have  given  the  plaintiff  two  causes  of  action, 
and  although  it  is  true  to  say  that  for  the  same  cause  of  action 
successive  actions  for  damages  cannot  be  maintained,  yet  there 
may  be  any  number  of  successive  causes  of  action.  That  is  the 
whole  dispute  between  the  parties.  Therefore  we  must  consider 
what  is  the  real  cause  of  action. 

In  Baekhouse  v.  BanonU  (1)  it  was  argued  that  the  cause  of 
action  was  the  excavation,  and  that  the  subsidence  was  merely  a 
damage  resulting  from  the  excavation.  Upon  that  argument  it 
was  urged  on  behalf  of  the  defendant  that  the  action  was  brought 
too  late,  because  it  was  brought  more  than  six  years  after  the 
excavation,  although  it  was  commenced  within  six  years  after  ihe 
subsidence.  The  application  of  Baekhouse  v.  Bonomi  (1)  depends 
upon  a  view  of  the  facts,  which  was  raised  by  a  question  proposed  to 
the  learned  judges.    That  question  had  nothing  to  do  with  succes- 

(1)  9  H.  L.  C.  60a. 
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1884  sive  subBidenoes,  the  conseqneAoe  of  one  excavation.  The  question 
Mrivmiw.f.~  put  to  tho  judges  wasy  in  effect,  that  if  theie  is  only  one  subsidence^ 
Dablkt  MAfig  the  result  of  one  excavatioB,  is  the  Statute  of  Limitaitions  to  run 
CoLUEBT  Go.  £roiQ  the  time  of  the  excavation  or  from  the  time  of  the  subsidence, 
Bratt,,Hji.  the  words  of  the  Statute  of  Limitations  being  that  an  action  must 
be  brought  within  six  years  after  the  cause  of  action  accrued  ? 
That  raises  the  question,  what,  in  such  a  case,  is  the  cause  of  action  ? 
If  the  excavation  was  the  cause  of- action,  it  having  been  rendered 
wrongful  by  the  subsequent  subsidence,  even  in  that  view  the 
wrongful  act  was  the  excavation.  But  the  House  of  Lords  held  that 
the  excavation  was  not  originally  a  wrongful  act,  and  because  it 
is  not  originally  a  wrongful  act,  it  is  not  made  a  wrongful  act  by 
something  happening  subsequently.  An  act  which  is  right  at  the 
time  when  it  is  done,  cannot  be  turned  into  a  wrongful  act  by 
something  that  happens  subsequently.  Therefore  it  was  held 
that  the  excavation  inras  not  the  cause  of  action ;  it  was  only  the 
cause  of  the  cause  of  action,  the  cause  of  action  was  the  subsid- 
ence and  that  alone ;  the  defendant  had  so  used  his  property  as 
to  make  the  phintifBs'  property  subside,  and  it  was  the  making 
their  property  subside  which  was  the  cause  of  action.  Thereupon 
the  Law  Lords  said,  that  the  statute  ran  from  the  time  when  the 
cause  of  action  accrued,  and  that  was  the  momidiit  of  the  sub- 
sidence. Bo/ekhause  v.  Bmomi  (1)  seems  to  me  not  to  have  decided 
in  direct  terms  the  question  of  successive  subsidences,  although  I 
think  that  it  follows  from  Baekhatue  v.  Bonomi  (1),  that  successive 
subsidences,  when  they  are  independent  subsidences,  are  inde- 
pendent causes  of  action,  but  as  to  this  latter  point  Bachkoiuiie  v. 
Bonomi  (1)  does  not  bind  us  by  its  authority. 

Nieklin  v.  Williams  (2)  had  occurred  before  Baehhatue  v. 
Bonomi  (1).  I  do  not  think  it  was  necessary  in  Bmkhouse  v. 
Bonomi  (2)  for  the  House  of  Lords  to  determine  whether  Nieklin 
V.  Williams  (2)  was  right.  I  say  again  that  the  logical  conclusion 
from  Backhouse  v.  Bonomi  (1)  is  to  shew  that  Nieklin  v.  WHUams  (2) 
was  wrong,  but  it  was  not  necessary  to  overrule  it.  If  NiMin  v. 
Williams  (2)  is  right,  we  ought  to  give  judgment  in  favour  of  the 
defendants  because  that  case  raised  the  same  point  as  is  raised 
now.    It  is  true  that  the  question  in  that  case  was  raised  upon 

(1)  9  H.  L.  C.  503 ;  E.  B.  &  E.  622.  (2)  10  Ex.  269. 
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demuner,  but  it  was  preeisely  the  same  as  that  now  teaseA,  iSM 
l^ecanse  there  an  excavation  had  been  made  and  a  subsidenoe  had  vrreaaj. 
happened.  The  defanee  was  that  the  canse  of  action  in  respect  p^^^  ^aih 
of  that  subsidence  had  been  satisfied.  The  plaintiffs  pleaded  as  ^"^'^  ^ 
a  new  assignment,  that  they  were  not  suing  for  that  cause  of  Bntt,  m jl 
action  which  had  been  satisfied^  but  for  a  new  and  different  cause 
of  action  namely,  a  subsequent  subsidence.  It  was  argued  for  the 
defendant  that  the  new  assignment  was  •  bad,  for  it  is  ^ooly  a  new 
assignment  of  a  damage  whidi  waa  the  result  of  the  former  cause 
of  aotiim.  If  that  had  been  tme,  the  objection  of  the  defendant 
would  have  been  good«  The  Court  of  Exchequer  upheld  the 
argument  for  the  defendant,  and  they  decided  that  the  new 
assignment  was  bi^.  Although  they  did  not  so  express  theB»- 
selves  in  terms,  I  think  tibeir  judgment  must  have  been  based  oh 
the  ground  that  the  new  assignment  was  really  a  claim  for  more 
damages  than  had  been  recovered  in  the  first  action,  and  that 
the  damages  claimed  were  damages  for  the  same  canse  of  action. 
Therefere  the  result  is  that  where  an  excavation  has  been  left 
'i^hich  causes  one  subsidence,  if  it  is  still  left  and  causes  another 
subsidence^  then  the  «eoond  subsidence  is  a  part  of  the  damages 
of  the  first  cause  of  action,  and  is  not  itself  a  new  cause  of  actioii. 
But  if  the  lanibsidence  ritself  is  the  oause  of  action^  and  if  the  two 
subsidences  are  different  and  independent  subsidences,  idthough 
the  oausia  oausans  of  both  is  the  same,  it  seems  to  me  that  tiiere 
are  two  different  eauses  of  action,  and  then  the  decirion  in 
Nicldin  v.  WilUama  (1)  was  wrong.  I  have  already  intimated 
that  in  my  view  the  logical  conclusion,  from'  Backhouse  v. 
Bcnomi  (2)  shews  distinctly  that  NuMm  v.  TFtZKonns  <1)  was 
wrong.  Therefore  I  am  of  opinion  that  NiekUn  v.  WiUiafM  (1) 
cannot  be  supported  as  good  law. 

Then  we  come  to  the  case  of  Whitehause  v.  FeUawes  (3).  That 
was  not  a  mining  case,  but  it  seems  to  me  that  it  raised  precisely 
the  same  principle  and  the  same  kind  of  question^  There  the 
trustees  of  a  turnpike  road  made  a  covered  drain  by  the  side  of 
the  highway.  They  made  it  in  such  a  manner  that  it  collected 
water  in  it,  and  that  the  collected  water  was  caused  to  flow  into 

(1)  10  Ex.  259.  (2)  E.  B.  &  E.  622 ;  9  H.  L.  0.  603. 

(3)  10  C.  B.  (N.S.)  766. 
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1884  the  plaintiff's  mines.  The  drain  had  been  so  bnilt  that  it  did 
Uxtobsll"  i^ot  allow  the  water  to  go  elsewhere  than  into  the  plaintiff's  pro- 
DABLnr  Maw  V^^7'  ^^®  trustees  relied  upon  a  statntoty  defence  that  they 
CoLuxBT  Go.  iiad  made  the  drain  more  than  three  months  before  action ;  but 
Biett»H.B.  it  appeared  that  the  plaintiff  had  sustained  damage  within  three 
months.  What  is  the  difference  between  the  two  cases?  In 
the  one  case  an  excaration  is  made  in  the  earth  by  an  owner  in 
his  property,  the  result  of  which  is  that  his  neighbour's  property 
subsides.  In  WhUehause  t.  FeUowea  (1)  a  drain  was  made  which 
the  trustees  had  power  to  alter,  or  to  take  up ;  they  made  it,  not 
in  the  miite  owner's  property  but  in  property  over  which  they  had 
a  power,  and  which  therefore,  as  far  as  the  mine  owner  was  con- 
cerned was  a  different  property  from  his ;  it  injured  him  and  gave 
him  a  cause  of  action ;  and  they  kept  the  drain  without  altering 
it.  The  Court  of  Common  Pleas  said  the  causa  causans  of  the 
injury  to .  the  property  was  a  continuing  cause ;  but  that  cause 
alone  gave  to  the  mine  owner  no  cause  of  action,  it  was  a  cause 
whiph  if  thereby  any  damage  was  occasioned  to  the  mine  owner's 
property,  would  immediately  give  him  a  cause  of  action ;  it  had 
giyen  a  cause  of  action  some  time  ago,  but  since  that  the  trustees 
continued  it ;  they  might  hare  stopped  it,  the  continuing  causa 
causans  remained  and  remained  in  the  power  of  the  trustees,  and 
that  caused  a  new  injury  to  the  mine  owner's  property,  that  was  a 
new  cause  of  action  because  it  was  an  injury  to  the  mine  owner's 
property  in  each  case.  It  seems  to  me  that  the  case  of  WhUehmse 
y.  Fdlawea  (1)  is  in  direct  conflict  in  principle  with  the  case  of 
NicJdin  Y.  WilUams  (2),  and  that  it  is  impossible  as  a  matter  of 
principle  to  allow  both  those  cases  to  stand  together.  Inasmuch 
as  I  hare  already  expressed  an  opinion  that  Nieklin  y .  WtUiams  (2) 
was  wrongly  decided,  I  come  to  the  conclusion  that  WhitdiaiMe 
y.  FeUatoes  (I)  was  rightly  decided,  and  further  that  Whitehause 
y.  FeUawes  (1)  is  in  accordance  with  the  principles  laid  down  in 
Badkhmse  y.  Bonomi.  (8) 

Then  I  come  to  the  case  of  Lamh  y.  Walker  (4),  and,  to  shew 
how  difficult  all  this  is,  in  the  case  of  Lamb  y.  Walker  (4),  which 
was  decided  after  the  other  two  cases  and  after  Backhouse  y. 

(1)  10  0.  B.  (N.S.)  765.  (3)  E.  B.  &  B.  622 ;  9  H.  L.  C.  503. 

(2)  10  Ex.  252.  (4)  3  Q.  B.  D.  389. 
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Banomi  (1),  ezainent  judges  of  great  leaming  were  in  direct  con-  1884:  . 
flict  of  view,  and  anything  more  directly  in  conflict  than  the  jiitohbll" 
yiews  of  the  Lord  Chief  Justice  a^d  Manisty,  J.,  cannot  be  con-  dawJy  Maw 
ceiyed.  They  are  just  as  much  in  conflict  as  the  case  of  White-  Collieby  Co. 
hotue  Y.  FeUotves  (2)  is  in  conflict  with  Nieklm  y.  Williams.  (3)  Brett,  m.b. 
We  haye  had  these  judgments  carefully  analysed  before  us ;  and 
I  think  that  we  must  agree  either  with  the  Chief  Justice  or  with 
Manisty,  J.,  and  if  we  agree  with  one  of  them  we  must  disagree 
with  the  other.  I  cannot  help  thinking  that  the  judgment  of  the 
Lord  Chief  Justice,  which  he  might  haye  founded  entirely  upon 
Baehhouse  v.  Bonomi  (1),  examines  the  whole  subject  afresh,  and 
giyes  the  most  weighty  reasons  to.  shew,  that  in  such  a  case  as  this 
the  only  cause  oi  action  is  the  subsidence  of  the  plaintifiTs  land,  and 
if  that  subsidence  has  been  brought  about  by  the  defendants, 
— whether  or  not  by  the  omission  of  something  after  commission, 
that  is,  without  taking  precautions  against  the  consequences  of  an 
act  of  commission  by  them — each,  subsidence  is  a  new  cause  of 
action.  I  cannot  see  myself  any  answer  to  the  case  put  by  the  Lord 
Chief  Justice,  which  is  this.  Where  an  excayation  has  been  made, 
and  a  subsidence  has  taken  place,  it  may  be  true  that  for  all  the 
effects,  both  existing  and  prospectiye,  of  that  subsidence,  the  per- 
son injured  ought  to  sue  at  once,  and  I  incline  to  think  that  he 
ought.  It  is  not  necessary  to  determine  that  in  this  case,  but  I 
am  strongly  inclined  to  think  that  he  ought.  But  what  is  to  be 
done  as  to  a  new  subsidence  ?  The  mine-owner  has  excayated  in 
his  own  property ;  he  knows  that  he  has  caused  a  subsidence  to  his 
neighbour's  property,  and  he  knows  that  that  neighbour  is  entitled. 
to  damages  for  it ;  will  he  run  the  risk  of  allowing  that  excaysr 
tion  to  continue,  the  effects  of  which  he  may  obyiate  by  imme- 
diately putting  a  wall  or  propping  up  his  own  property  ?  There 
is  nothing  to  preyent  him :  will  he  allow  that  to  continue  or  will 
he  not  ?  If  he  does  nothing,  he  is  not  counteracting  the  effects 
on  his  neighbour's  property  of  something  which  he  has  done  on 
his  own ;  he  is  not  counteracting  that  mischief  to  his  neighbour 
by  doing  something  on  his  own  property ;  and  if  there  is  a  new 
subsidence,  that  will  giye  his  neighbour  a  new  cause  of  action. 

(1)  E.  B.  &  E.  622 ;  9  H.  L.  C.  603.  (2)  10  0.  B.  (N.S.)  765. 

(3)  10  Ex.  259. 
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1884        The  Chief  Jnstice  says  it  is  difficult  to  conceiye  that  the  jury, 
ItooBKLL  "which  is  the  tribunal  that  is  to  give  damages  for  the  first  subsi- 
DiALEY  Main  ^®^^  ^^^^  ^^  existing,  ought  to  give  damages  for  a  piospectiye 
OoLLiBEY  Co.  new  subsidence  which  the  defendant  has  the  option  and  the  right 
Brett,  M.B.     to  prevent ;  so  that,  although  before  the  verdict  of  the  first  jury 
is  given,  or  although  at  the  time  that  that  verdict  is  given  the 
mine-owner  is  doing  that  which  wiH  prevent  any  future  damage, 
nevertheless  the  jury  in  the  first  action  ought  to  take  into  con- 
sideration the  prospective  injury  which  might  be  thought  likely 
to  occur  at  the  time  when  the  action  was  brought.    That  seems 
to  me  to  be  a  proposition  which,  when  it  is  well  sifted  out  and 
examined,  cannot  stand,  and  therefore  the  Chief  Justice's  reason- 
ing, of  itself,  and  without  reference  to  Baehhouse  v.  Banomi  (1),  is 
4ionclusive  to  shew  that  each  subsidence  is  a  fresh  cause  of  action. 
Besides  that,  it  seems  to  me  to  be  in  accordance  with  what  was 
decided  in  BaclHioii^e  v.  Bonomi  (1),  and  to  be  the  logical  result 
of  Backhotise  v.  Bonomi.  (1)    Therefore,  with  great  deference  to 
my  Brother  Manisty,  I  think  the  judgment  of  the  Chief  Justice 
is  to  be  preferred.    I  think  that  the  judgment  of  Mellor,  J.,  in 
that  case  T^as  not  a  judgment  of  his  own  mind  acting  indepen- 
dently, but  only  an  ihquity  whether  he  was  concluded  by  authority, 
and  at  that  moment  and  at  that  time  it  may  be  that  the  case  was. 
Therefore,  I  agree  with  the  Lord  Chief  Justice's  view  that  each 
subsidence  is  a  new  cause  of  action;  although  the  causa  causans 
of  each  subsidence  may  be  the  same. 

It  may  be  argued  that  the  causa  causans  is  not  the  same.  The 
oausa  causans  of  the  first  is  the  excavation,  the  causa  causans  of 
the  second  is,  as  a  matter  of  fact,  the  excavation  unremedied,  or 
the  combination  of  the  excavation  and  of  its  remaining  unre- 
medied. Therefore,  whilst  I  am  strongly  of  opinion,  although  it 
is  not  necessary  to  decide  it  in  this  case,  that  in  respect  of  the 
same  subsidence  the  jury  ought  to  take  into  account,  not  only 
the  actually  existing  damages  caused  by  that  subsidence,  but  also 
the  prospective  damages  which  may  be  the  result  of  that  sub- 
sidence, yet  I  think  that  where  there  is  a  new  and  further  subsi- 
dence, that  is  a  new  cause  of  action.  If  that  is  so,  the  plaintiff 
is  right  in  this  case,  and  is  entitled  to  succeed.    The  result  of 

(1)  9  H.  L.  C.  503. 
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oat  judgment  is,  that  this  case  mil  bd  reff^rred  to  somd  aspbitrator       1884 
who  will  have  to  detenmne  tike  toioimt  of  damages,  catised  'by    Unmauu 
this  second  subsidence.    What  the  measure  of  damages  is  in  that  p^^,^  ^^^^ 
inquiry,  is  not  for  us  now  to  determine.  *  CoujbbtOo. 

BowENy  L.  J.  This  is  a  very  important  question,  and  I  should 
haye  thought  it  well  worth  while  to  ccmsider  the  auth(»ities  and 
to  pronounce  a  judgment  after  further  time  h4d -be^n  takeh  to 
consider  them,  if  it  were  not  that  as  a  matter  loffaot  the 'Whole  of 
these  authorities,  or  a  greater  portion  of  them,  hSaVe  been  yery 
recently  before  our  minds,  and  we  are  familiar  with- the  whdle  of 
them  (1),  and  that  I  myself  hare  formed,  vrightly  or  wrongly,  for 
better  or  for  worse,  a  very  distinct  opinion,  and  I  do  not  belieia. 
I  should  alter  it.  j. 

The  present  case  raisea  shortly  the  question  whether  the  ^udg** 
ment  of  Cockbum,  C.J.,  in  Lamb  v.  Walker  (2)  is  correot,or  whether: 
tilie  judgments  of  Manisty  and  Mellor,  JJ.^  4Mre.  correoL    The* 
fdaintiff  was  the  owner  of  the  surfetce.  '  There  had  been  a  subsi- 
dence by  the  excavations  of  the  defendants  in  1868;  that  subsi-* 
denee  produced  certain  injuries  which  were  repaired  or  paid  ibCr. 
Nothing  further  took  place  tot  twelve  or  thirteen  yeats^  when  therOx 
was  a  further  distinct  subsidence  in  1882  causing  TappreciaUe 
damage.    Now  what  is  the  cause  of  action  with  respect,  to  this 
subsidence  which  has  taken  place  in  1882?    Is  it  the. original 
excavation  in  1868,  or  is  it  the  subsidence  in:  1882,  or  is  it)  tbe> 
combination,  so  to  speak,  of  the  two  ?    The  subsidence  wa&  ien«>. 
dered  wrongful  by  the  original  act  ot  1868^   Of  <x>ar8e,  according: 
to  the  view  which  is  to  be  taken  of  what  is  the  cause  of  action,; 
xriOl  vary  the  conclusion  as  to  which  is  the  period  from  rwhich  the 
Statute  of  Limitations  will  run.    Now  the  law  oisupport  is  a  k^ 
which  has  not  been  examined  al  very  great  length  till  a  compami 
tively  recent  date,  and  at  the  time  of  NuMin  Vk  WiUiame  (3)>  .the 
ftrst  case  that  has  been  quoted,  before  us  and  which  was  decided- 
in  1854,  down  to  that  comparatively  recent  period,  the,  true  .prin*^ 
dple  on  which  the  law  of  support  is  to  be  based  had  certainly  x^ 
been  arrived  at.    When  NicUin  Y.WiUiama  (3)  wasrdewledi  it 

(1)  See   BruMden  y.   Humphrey,  (2)  3  Q.  B.  D.  389. 

post,  p.  141.  (3)  10  Ez;  260^ 
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1884        was  decided  upon  the  ground  that  the  troe  cause  of  action  in  the 
HrroHELL    case  of  the  subsidence  of  ground  which  ought  to  be  supported  by 
Baelet  May*  neighbouring  ground,  was  the  withdrawal  of  the  support  and  the 
CoLUBBY  Ck).  interference  with  the  plaintifiTs  legal  right  to  have  his  land,  or,  in 
Bowen.  L.J.    the  caso  of  aucieut  buildings,  his  ancient  buildings  on  the  land, 
supported.  It  seems  to  me  that  that  is  really,  though  it  may  not  be 
essential  to  the  decision  of  NicUin  v.  Williams  (1),  the  yiew  dis* 
tinctly  laid  down  by  the  judges  who  decided  that  case,  and  which 
entered  in  great  part  into  their  minds  when  they  came  to  the  con- 
clusion they  did.  Parke,  B.,  says  he  considers  the  action  was  for  an 
injury  to  a  right,  and  that  there  was  a  complete  cause  of  action 
when  the  wrong  was  done  and  not  a  new  cause  of  action  when 
damage  was  sustained  by  reason  of  the  original  wrong ;  and  her 
goes  on  to  add  that  when  so  much  of  the  land  was  taken  away  as- 
to  deprive  the  plaintiff's  land  of  the  support  to  which  he  was  enti- 
tled a  cause  of  action  accrued,  though  no  actual  damage  occurred 
by  the  sinking  of  the  land  or  fiaUing  of  the  house.   Finally,  he  dis- 
tinguishes cases  like  Roberta  YyBead(2)  and  OiUon  v.  Boddingt<m(9)^ 
on  the  ground  that  those  cases  were  not  cases  of  injury  to  rights, 
which  he  says  Nieklin  v.  Williams  (1)  was,  but  solely  actions  where 
damages  were  sought  of  a  consequential  character  and  the  original 
act  itself  had  not  been  a  wrong  at  all,  and  had  only  become  sa 
by  reason  of  those  damages.    It  seems  to  follow  as  an  easy  con-- 
sequence  that  for  the  original  wrong  the  plaintiffs  would  be 
entitled  in  an  action  to  recover  full  compensation,  including  the 
probable  damage  which  might  be  done  to  their  property  in  the 
future.    I  cannot  help  thinking  that  a  considerable  portion  of 
the  foundation  of  the  reasoning  in  NioJdin  v.  WiUiams  (1)  is  cut 
away  when  we  come  to  the  next  case  of  Backhouse  v.  Bonomu  (4) 
There  it  was  decided  in  the  House  of  Lords,  following  the 
Exchequer  Chamber,  that  the  true  character  of  the  right  of  support 
18  this :  not  that  the  person  who  had  the  land  which  was  sup- 
ported, and  which  demanded  support  from  his  neighbour,  had  an 
absolute  right  to  support,  the  interference  with  which  was  a  dis* 
turbance  of  property  and  ^ave  a  right  to  an  action  in  respect  of 
damnum,  but  that  what  he  was  entitled  to  was  something  different, 

(1)  10  El.  259.  .         (B)  1  Ry.  &  Mo.  161. 

(2)  16  East,  215.  (4)  9  H.  L.  C.  603. 
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the  right  to  the  ordmary  enjoyment  of  his  own  land,  and  that  the  1884 
right  to  support  was  a  right  only  to  support  so  far  as  was  necessary  MnoHBLL"* 
to  enable  him  to  enjoy  his  land  in  the  ordinary  way.  From  that  jyj^joxr  Maot 
it  seemed  to  follow  that  until  there  was  an  interference  with  the  Gollisbt  Ca 
enjoyment  of  the  land  there  was  nothing  of  which  the  plaintiff  ^omn,hJ. 
could  complain,  and  that  the  original  view  in  NiekUn  y.  WU- 
Uama  (1)  was  displaced  to  that  extent.  But  there  are  two  views 
still  left  open  by  Baehhotue  t.  Bonami  (2)  which  run  very  close 
together,  and  I  dare  say  they  may  merge  into  one  another.  It 
may  be  thought  that  the  real  cause  of  action  when  a  person  is 
deprived  of  support^  and  when  his  land  subsides  in  consequence, 
J8  the  interference  with  the  enjoyment  of  his  property  which 
is  caused  by  a  subsidence.  It  may  be  a  slightly  different  logical 
view  to  suppose  the  subsidence  itself  to  be  a  sort  of  damage  done 
to  the  plaintiff's  land  in  consequence  of  the  continued  withdrawal 
{which  at  no  moment  of  time  could  be  justified,)  of  the  support  to 
irhich  the  land  was  entitled.  Those  are  two  slightly  different  ways 
43i  looking  at  the  same  thing,  and  Baekhou9e  v.  Bonomi  (2)  makes 
it  somewhat  difScult  to  say  which  view  should  be  taken.  I  confess 
that  I  am  not  myself  afraid  to  lay  down  this  view,  which  is  what 
Cockbum,  O.J.,  adopts, — that  each  fresh  interference  with  the 
enjoyment  of  property  is,  as  it  arises,  a  wrong  done,  and  creates 
«  new  cause  of  action ;  that  each  subsidence  as  it  is  occasioned 
becomes  as  it  arises  a  fresh  interference  with  the  enjoyment  of 
the  neighbour's  property,  provided  it  is  an  appreciable  subsidence 
and  is  a  substantial  interference  with  the  enjoyment  of  his  pro- 
perty, and  therefore  each  subsidence  itself,  being  caused^y  the 
defendant  who  is  the  author  of  the  wrong,  creates  a  cause  of 
action.  I  know  that  that  may  perhaps  lead  to  a  conflict  of  view 
with  the  case  that  has  been  cited  before  us  oi  Smith  v.  Thaokerah  (3), 
and  it  might  lead  to  this  consequence,  that  if  a  substantial  subsi- 
dence can  be  proved,  the  plaintiff  is  entitled  to  nominal  damages 
quite  apart  from  the  amount  of  actual  damage.  It  may  be  that  that 
is  so ;  but  at  all  events  in  this  case,  whether  that  is  a  true  view 
or  not,  it  seems  to  me  that  it  is  enough  for  me  to  say  in  this  case 

(1)  10  Ex.  259.  (2)  E.  B.  a?  £.  622 ;  9  H.  L.  C.  603. 

(3)  Law  Rep.  1  0.  P.  664. 
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}884  that  the  subsequent  subsidence  is  in  any  view  a  damage  in  itself 
Mmvt^yy.T. "  which,  united  with  the  preyious  continuation  of  the  excavation^ 
Pablet  Maik  (S^^^^  ^  right  of  action.  It  is  quite  true  that  I  can  see  distinctions 
poLLom  cp.  between  Whiiehauee  y.  Fettowes  (1)  and  the  present  case,  nor  do  I 
«qFe&>  W'  go  quite  so  far  a^  the  Master  of  the  Bolls  and  say  that  Whiiehous^ 
T.  Fettowes  (1)  ijs  ixroooncilable  with  NuMm  tw  WvlUam&  (2).  One 
reason  why  I  say  sois^fthat  Willes,  J.,  in  the  Court  of  Common 
Pleas,  thought  it. was  reconcilable  with  Niddin  v.  Williams  (2) ; 
but  applying  the  reasoning  of  Whitehouse  y.  FeUowes  (1)  it  seems 
to  me  that  the]:e  has  really  been,  not  merely  an  original  excava- 
tion <xr  act  done,  but  a  continual  withdrawal  of  support;  that  is 
to  aay,  not  me^rely  an  original  act  the  results  of  which  remain, 
but  a  state  jci  things  continued,  and  a  state  of  things  continued 
which  hafi  led  to  and  caused  the  subsequent  damage.  It  seems  to 
me  that  as  long  as  the  defendant  continued  that  state  of  things 
and  damage  arose.  '£tom  ^t,  it  is  only  right  to  treat  the  state  of 
things  as  running  from  the  time  the  damage  was  caused,  because 
it  is  impossible  to  join  the  damages  exclusively  to  the  original 
act  of  excavation,  and  to  dissever  or  disjoin  them  from  the  con*, 
tinuan^e  of  th^  state  of  things  ^that  was  harmful  or  hurtftd.  Iq 
order  to  make  that  good,  I  should  like  to  refer  shortly  to  what 
Gookbum,  C.  J.,  says,  that  the  inconvenience  of  holding  the  oppo* 
site  is  enormous,  liecause  if  the  original  act  of  excavation  is  treated 
as  that  with  which  the  subsequent  damage  is  to  be  connected,  a 
man  will  not  be  at  libeity  to  correct  his^  original  misfeasance  if 
he  chooses ;  and  if  the  damages  are  to  be  recovered  once  for  all, 
an  injustice  will  be  done,  because  a  man  may  be  codipelled  to 
pay  for  consequences  which  it  is  possible  for  him  at  any  moment 
to  obviate.  Taking  a  subsidence  as  an  interference  with  the 
enjoyment  of  property,  caused  by  the  defendant  wittiout  justificar 
tion,  which  I  think  it  is,  and  actionable  in  itself,  or  taUng  it  as 
a  damage,  connected  not  merely  mih  the  original  act  of  exca> 
vation,  but  with  the  continuing  withdrawal  and  deprivation  of 
support  which  has  continued  since,  it  seems  to  me  in  this  case  that 
the  plaintiff  is  entitled  to  succeed,  and  is  not  to  be  defeated  simply 
because  the  original  excavation  took  place  twelve  years  ago. 
(1)  10  0.  B.  (N.S.)  766.  (2)  10  Ex.  259. 
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FsYy  L.  J.    I  am  entiiely  of  the  same  opinion,  and  I  hope  that»       1884 
I  can  with  consideiable  bieyity  state  my  concurrence  in  the  judgr    Minvnn^... " 
ment  of  my  learned  Brethren.  DabuSmum 

It  appears  to  me  in  the  first  place,  with  reference  to  authority,  CIolliebt  06. 
that  we  are  free  to  decide  this  case  upon  principle,  and  therefore 
bound  to  do  so*  NtoUm  y.  Williams  (1)  is  a  gase  which  has 
been  properly  pressed  upon  us  as  a  binding  authority,  seeing 
that  it  has  receiyed  the  sanction  of  the  Lord  Chancellor  in  the 
House  of  Lords,  and  if  it  had  stood  alone  in  that  way  it  might 
haye  been  difficult  for  us  not  to  feel  that  we  were  practically 
bound  by  the  weight  of  authority ;  but  it  appears  to  me  to  be 
impossible  to  treat  Nieklin  y.  Williams  (1)  as  a  binding  authority 
and  at  the  same  time  to  carry  to  its  logical  results  the  principle 
laid  down  by  the  House  of  Lords  in  the  case  of  Backhouse  y, 
Bonomi.  (2)  Therefore  we  are  in  this  position,  that  we  must 
either  follow  the  logical  results  of  the  decision  of  the  House  of 
Lords  in  that  case,  and  in  so  doing  discard  Niddin  y.  WiUiams  (1) 
as  a  binding  authority,  or  we  must  adopt  Nieklin  y,  Williams  (1) 
as  being  an  authority  binding  on  us,  because  it  has  been  sanc- 
tioned by  the  Lord  Chancellor,  and  refuse  to  follow  to  its  logical 
results  the  principle  adopted  in  Backhouse  y.  Bonomu  (2)  That 
is,  to  my  mind,  the  position  of  the  authorities,  and  therefore  I 
think  we  are  bound  to  determine  this  question  upon  principle. 

Now,  with  reference  to  principle,  it  appears  to  me  to  be  plain 
that  all  damages  which  resxdt  from  one  and  the  same  cause  of 
action  must  be  recoyered  at  one  and  the  same  time,  and  therefore 
we  are  driyen  to  the  inquiry  what  is  the  cause  of  action  in  a 
case  of  this  description.  As  has  been  pointed  out  by  Bowen,  L. J., 
very  clearly,  there  are  two  possible  ways  of  stating  that  cause  of  . 
action.  It  may  be  said  that  the  subsidence  attributable  to  the 
defendants  is  itself  an  interference  with  the  plaintiffs  enjoyment 
of  his  property,  and  as  such  is  the  cause  of  action  in  itself,  or  it 
may  be  said  that  the  cause  of  action  is  the  defendants'  allowing 
thecayity  to  continue  without  giying  proper  support  to  the  super- 
adjacent  land,  and  the  damage  which  follows  from  that  circum-* 
stance  to  the  plaintiJSl  To  my  mind  it  is  not  yery  material  to 
inquire  which  of  the  two  is  the  more  accurate  way  of  stating  the 

(1)  10  Ex.  259.  (2)  9  H.  L.  C.  509. 
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1884        cause  of  action.    Like  Bowen,  L. J.,  I  incUne  to  consider  that  the 
Mrnmnw.T""  Dioie  simplc  and  more  correct  mode  of  statement  is  to  say  that 
!Dabuet  Maiv  ^^  subsidence  of  land  attributable  either  to  the  acts  or  de&ult  of 
OoLLZEBT  Go.  the  defendants  is  itself  an  interference  with  the  plaintiff's  enjoy- 
vrj,hj.     ment  of  his  own  property,  and  as  such  constitutes  the  cause  of 
action.  But  even  if  the  other  point  of  view  may  be  the  more  just 
onoi  it  appeals  to  me  that  the  cause  of  action  for  the  second  sub- 
sidence is  really  not  the  same  as  the  cause  of  action  for  the  first 
subsidence.    Because  what  is  the  cause  of  action  in  the  case  of 
the  first  subsidence  ?    I  think  withdrawing  the  stratum  of  coal 
without  leaving  or  placing  proper  supports :  it  is  really  the  act 
of  omission  to  leave  or  place  proper  supports  which  gave  rise 
to  the  cause  of  action.    The  mere  withdrawal  of  the  stratum  of 
coal  in.  itself  is  a  perfectly  legitimate  and  lawful  act,  and  it  is 
only  because  it  is  done  without  doing  something  else  which 
would  prevent  the  injury  to  the  plaintiff  that  the  dause  of  action 


One  other  observation  I  desire  to  make  is  this.  It  has  been 
suggested  that  the  excavation  itself,  although  not  wrongful  at^ 
the  time  it  was  made,  becomes  wrongful  by  force  of  a  subsidence 
following  upon  it.  Now,  in  the  first  place,  it  appears  to  me,  I 
confess,  difficult  to  suppose  that  an  act  lawful  at  the  time  it  was 
done  becomes  unlawful  by  the  subsequent  effect  of  that  act,  but 
it  may  be  so.  Then,  if  that  be  the  true  view,  it  would  seem  to 
follow  that  the  excavation  is  wrongful  only  to  the  extent  of  the 
subsidence  which  has  actually  taken  place  at  the  time  of  the 
cause  of  action,  and  it  is  therefore,  to  my  mind,  exceedingly  diffi- 
cult to  see  how  you  can,  at  the  time  when  one  subsidence  has 
taken  place,  recover  damages,  not  merely  for  the  subsidence 
which  has  made  the  excavation  wrongful,  but  for  a  subsidence 
which  has  not  occurred,  and  therefore  which  cannot  have  made 
the  excavation  wrongful  in  respect  of  that  future  subsidence. 
However,  I  do  not  desire  to  add  to  the  observations  made  by  my 
learned  Brother,  especially  having  reference  to  the  judgment  of 
Cockbum,  C.J.,  in  the  case  of  Lamb  v.  Walker.  (1)  That  judg- 
ment appears  to  me  to  state  with  great  force  the  principle  which 
I  desire  to  adopt,  and  I  will  simply  conclude  by  saying  that  I 

(1)  3  Q.  B.  D.  389. 
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ftdopt  tliat  judgment  as  expressing  in  far  better  language  tlian  I       1^ 
can  find,  the  view  which  I  entertain  of  thi^  case.  -uvrtm^t. 

Judgment  for  the  plaintiff.     Dablet  ICa^ 

00LLIX9t00. 

Solicitors  for  plaintiff :  BidedaU  &  San,  for  Saunders,  Nieholr 
$on,  dt  Beeder,  Wath. 

Solicitors  for  defendants :  8.  B.  BomerviUe,  for  Baxtere  dk  Co,, 
Doncaster. 
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[IN  THE  COURT  OF  APPEAL.]  Jidy  12. 

BRUNSDEN  v.  HUMPHREY. 

Judgment  recovered — Be$  Judicata-^Catue  qf  Action — Separate  Actions  in 
respect  of  same  turongffd  Act — Damage  to  Property  and  Injury  to  Person 
— Damages  reooverdtHe  in  previous  Action-^Maxim,  **  Nemo  d(hd  Us  veoDori 
jpro  wnd  et  eddem  eausd** — Maseim^  **  Interest  reipuHHeoB.ut  ntflnislitiuim.** 

Damage  to  goods  and  injury  to  the  person,  although  they  have  been  occafliioiiad 
hy  one  and  tho  same  wrongful  act,  aie  infringements  of  difEerent  rights,  ai^d  give 
rise  to  distinct  causes  of  action ;  and  therefore  the  recovery  in  an  action  of 
compensation  for  the  damage  to  the  goods  is  no  bar  to  an  action  subsequently 
commenced  ior  the  injury  to  the  person. 
.    So  held  by  Brett,  H.B.,  and  Bowen,  L  J*.,  L^rd  Coleridge,  C. J.,  dissenting. 

The  plaintiff  brought  an  action  in  a  county  court  for  damage  to  his  cab 
occasioned  by  the  negligence  of  the  defendant's  servant,  and,  having  recovered 
the  amount  claimed,  afterwards  brought  an  action  in  the  High  Court  of  Justice 
against  the  defendant,  claiming  damages  for  personal  injury  sustained  by  the 
plaintiff  through  the  same  negligence : — 

Eeld,  by  Brett,  H.R.,  and  Bowen,  L.J.,  Lord  Coleridge,  C. J.,  dissenting,  that 
the  action  in  the  High  Court  was  maintainable,  and  was  not  barred  by  the 
previous  proceedings  In  the  county  court. 

Judgment  of  the  Queen's  Bench  Division  (11  Q.  B.  D.  712)  reversed. 

Appeal  of  the  plaintiff  against  an  order  of  the  Queen's  Bench 
Divigion  making  absolute  a  rule  to  enter  judgment  for  the  defen- 
dant. The  facts  are  set  out  in  the  report  of  the  proceedings 
before  the  Queen's  Bench  Division  (1)  and  also  are  briefly 
noticed  in  the  judgments  of  Brett,  M.B.,  and  Bowen,  L.  J.,  and  it 
will  be  here  sufficient  to  state  that  the  plaintiff,lwhilst  he  was 
driying  his  cab,  came  into  collision  with  a  van  of  the  defendant 
through  the  negligence  of  the  defendant's  servant,  whereby  he 
sustained  bodily  injury  and  his  cab  was  damaged,  and  that  the 

(1)  11 Q.  B.  D.  712. 
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I884r       plaintiflTy  before  the  present  action,  sued  the  defendant  for  damage 

BKjmjDro"^  to  his  cab  in  a  connty  coort,  and  the  defendant  .paid  into  court  a 

HimraBET    ^'^^"^^  ^^"^  which  was  accepted,  and  thereupon  the  action  in  the 

county  court  was  discontinued.    Upon  these  facts  the  Queen's 

Bench  Dirision  entered  judgment  for  the  defendant  (1) 


Feb.  12.  Waidy,  Q.O.y  and  Ori^  for  the  plaintiff.  The  ques- 
tion is  whether  the  payment  into  court  in  the  action  bionght  in 
the  county  court  can  be  treated  as  an  accord  and  satisfaction  of 
the  bodily  injury  sustained  by  the  plaintiff;  but  it  is  plain  that 
the  action  in  the  county  court  was  brought  in  respect  of  the 
damage  to  the  cab.  The  receipt  of  a  sum  of  money  as  compensa- 
tion for  damage  done  is  not  a  bar  to  a  subsequent  action,  if  the 
injury  turns  out  to  be  more  serious  than  is  at  first  supposed :  see 
Lee  y.  Lanecuhire  and  Yorkshire  Bmlway  Compaaiy  (2). 

[Per  CimiAJf .  The  question  is  not  as  to  whether  there  has  been 
an  accord  and  satisfaction ;  but  whether  the  proceedings  in  the 
county  court  as  to  the'damage  to  the  cab  are  a  bar  to  the  present 
action  for  the  plaintiff's  bodily  injury.] 

The  proceedings  in  the  county  court  were  not  judicial  in  the 
ordfaiary  sense^of  the  term :  there  was  n6  argument,  there  was  no  . 
decision.  It  was  said  by  Wedderbum,  S.6.,  during  the  argu- 
ment in'  The  Duehesa  of  KingstoiCe  Case  (3) :  **  A  sentence  is  a 
judicial  determination  X)i  a  cause  agitated  between  real  parties, 
upon  which  a  real  interest  has  been  settled :  in  order  to  make  a 
sentence,  there  must  be  a  real  interest,  a  real  argument,  a  real 
prosecution,  a  real  defence,  a  real  decision."  And  this  passage  is 
cited  with  approval  by  Lord  Brougham  in  Earl  of  Bandony. 
BedhsT  (4).  The  doctrine  above  stated  applies  to  the  present 
facts ;  for  in  the  county  court  there  was  no  ^'  judicial  determina- 
tion" of  the  rights  of  the  parties.  But  at  all  events  the  pro- 
ceedings in  the  county  court  are  not  a  bar  to  the  present  action, 
for  the  plaintiff  then  sued  for  a  different  cause  of  action.  For  the 
defendant  reliance  may  be  placed  upon  the  maxim :  **  Nemo  debet 
bis  vexari  pro  una  et  eadem  causa  ;*'  but  it  has  no  application  here. 

(1)  11  Q.  B.  D.  712.  (8)  20  Howeirs  State  Trials,  478, 

(2)  Law  Bep.  6  Gh.  627.  479. 

(4)  3  a,  &  F.  479,  at  pp.  610,  611. 
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Fettisr  y.  Beaie  (1)  is  distiiigui^hable :  in  that  case  both  actionifl  1884 
were  iu  respeot  of  bodily  injuiy.  It  was  said  by  Lord  Eenyon,  C  J,,  BBuiraim  " 
in  Oreaihead  v.  Brondey  (2),  that  **  if  an  action  be  brought  and 
the  merits  of  the  question  discussed  between  the  parties,  and  a 
final  judgment  obtained  by  either,  the  parties  are  concluded  and 
cannot  canyass  the  same  question  again  in  another  action."  The 
propoaitipn  here  stated  is,  no  dpubt,. quite  correct;  but  it  has  no 
application  to  the  present  case ;  for  no  ^'  final  judgment "  was 
]MX)nounoed  in  the  county  court  upon  the  question  discussed  in  the 
present  action,  i  No  eyidence  was  in  point  of  &ict  adduced  in  the 
oonnty  court  as,  to  the  plaintiff's  bodily  injuries ;  and  therefore 
he  may  in  the  present  action  recoyer  damages  in  respect  of  them : 
Ifari&am  y.  MidcUeton  (3) ;  Bedims  y.  TiOop  (4).  But,  further,  no 
eyidence  could  iu  the  cotmty  court  be  lawfully  giyen  as  to  the 
plaintiff's  bodily  ii\]uries:  for  he  merely  sued  for  the  damage 
done  to  his  cab  and  for  no  other  ground  of  complauit ;  and  this 
is  a  decisiye  test  to  shew  that  the  present  action  is  maintainable : 
HUehin  y.  Campbdl  (5).  The  plaintiff  has  bot  acted  oppressiyely 
in  bringing  two  actions ;  moreoyer,  the  High  Court  of  Justice 
can  always  intecfere  summarily  to  stay  an  abuse  of  its  process. 

Mvrphjf,  Q.C.,  and  J*  C,  Hamn^  for  the  defisndant.  The  present 
action  will  not  lie.  The  cause  of  action  is  thie  same  as  that  liti- 
gated in  the  county  court,  and  the  plaintiff  had  the  opportunity 
of  recoyering  by  the  action  in  that  court  the  damages  which  he 
now  claims ;  and  therefore  the  recoyery  of  damages  in  the  county 
court  is  a  bar  to  the  present  action :  NeUan  y.  Couch  (6).  The 
^  negligence  of  the  defendant's  seryant  is  the  gist  of  the  action,  and 
the  plaintiff,  is  endeay9uring  to  turn  one  cause  of  action  into  two. 
When  compensation  has  been  accepted  for  an  actionable  wrong, 
the  person  injured  is  barred  from  maintaining  any  further  action 
in  respect  of  it :  Wright  y.  London  General  Ommbus  Company  (7). 
The  decision  in  that  case  strongly  supports  the  argument  for  the 
defendant.  Bamett  y.  Lum»  (8)  was  really  a  case  where  two 
distinct  causes  of  action  arose  out  of  one  wrongful  act    The 

(1)  1  Ld.Baym.  339,  ^92.  (5)  2  W.  BL  827,  at  p.  831. 

(2)  7  T.  R.  455,  at  p.  456.  (6)  15  C.  B.  (N.S.)  99,  at  pp.  108, 

(3)  2  Sir.  1269.  109. 

(4)  6  T.  R.  607.  (7)  2  Q.  B.  D.  271. 

(8)  It.  R.  6  a  L.  247. 


144  aiJEiare  BENCH  DIVISIOjr.  VOL.  XIV. 

1884  decisionB  as  to  the  right  to  mamtain  aeveral  actions  for  saccessive 
BBUNion  '  flubsidenoes  of  the  sorfaoe  of  land  owing  to  excayations  under- 
SjjmxBxx  ff^^^^  throw  light  upon  the  principles  of  law  applicable  to  the 
present  case ;  and  it  was  held  by  a  majority  of  the  Queen's  Bench 
Division  in  Lamb  v.  Walker  (1)  that  only  one  action  can  be  main- 
tained  for  both  present  and  future  damage  to  the  surfiace  of  land 
through  the  withdrawal  of  lateral  support.  Niddin  t.  WHUams  (2) 
was  in  one  view  overruled  by  the  House  of  Lords  in  BcuJshouse 
V.  Banomi  (8) ;  but  it  may  be  upheld^on  the  ground  a^(gned  by 
Willes,  3.,  when  the  last-named  case  was  before  the  J^xchequer 
Chamber  (4),  namely,  that  no  fresh  or  second  action  can  be  main- 
tained in  respect  of  subsequently  accruing  damage,  when  it  arises 
from  an  excavation  causing  previous  damage  in  respect  of  which 
satis&ction  has  been  already  obtained ;  in  this  point  of  view 
NiMin  v.  WiUunma  (2)  is  a  strong  authority  for  the  defendant 
Waddtfy  Q.C.,  in  reply. 

Our.  adv.  vuU. 

July  12.    The  following  judgments  were  delivered : — 

Bbbtt,  M'.B.  This  case  was  heard  before  PoUock,  B.,  and 
LopeSy  J.  The  plaintiff  was  a  cabman  driving  in  his  vehicle, 
when  he  was  run  into  by  the  defendant's  vehicle.  The  collision 
was  caused  by  the  negligence  of  the  defendant's  servant.  In  the 
case  in  which  the  present  appeal  is  brought,  the  plaintiff  has  sued 
the  defendant  for  injury  done  to  his  person.  The  jury  have  found 
a  verdict  for  £350,  shewing  clearly  that  the  personal  injuries 
were  serious.  Before  this  the  plaintiff  had  brought  an  action  in 
the  county  court  for  damage  to  his  cab,  by  which  he  recovered  a 
certain  amount,  tin  this  second  action  it  was  urged  that  the 
plaintiff  could  not  succeed,  because  no  person  can  sue  twice  for 
one  and  the  same  cause  of  action.\  On  the  other  side  it  was  con- 
tended that  there  were  two  distinct  causes  of  action,  and  that  there 
^was  no  law  to  prevent  two  actions :  that  it  might  be  sometimes 
oppressive  to  bring  two  actions,  but  that  in  that  event  the  Court 
might  summarily  stay  one  of  them,  and  that  in  the  present  case  the 
two  actions  were  not  oppressive.  yP^he  question  is  whether  there  are 

(1)  3  Q.  B.  D.  389.  (3)  9  H.  L.  C.  503. 

(2)  10  Ex.  ?59.      .  (i)  E.  B.  &  E.  G58. 
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two  canseB  of  action,  or  whether  there  is  only  one^  and  if  there  ia       1884 
hnt  one  cause  of  action,  the  present  suit  is  not  maintainable.  For    Bbdxsdsh." 
the  defendant,  reliance  has  in  effect  been  placed  npon  the  maxim,         ^' 
Interest  reipablicee  nt  sit  finis  litimn ;  and  it  has  been  contended 
that  it  enunciates  an  admirable  rule  of  law.    When  that  rule  is 
applied  to  damages  which  are  patenl^  it  is  agood  rule ;  but  where/ 
damages  are  afterwards  developed,  it  is  not  a  rule  to  be  commended*' 
It  is  a  rule  which  sometimes  produces  a  haish  result,  and  if  it 
were  now  for  the  first  time  put  forward,  I  could  not  assent  to  its 
being  pushed  to  the  length  to  which  it  has  sometimes  been 
carried :  in  fiBUst  it  iB  never  wanted  except  when  injury,  unde^ 
veloped  at  the  time  of  action  brought,  is  afterwards  developed. 
However,  the  maxim  exists,  and  it  must  receive  a  proper  appUca* 
tion.    But,  in  order  to  apply  it,  we  must  often  suppose  wiiat  is 
not  the  case.    It  is  to  be  assumed  that  the  subsequent  damage 
was  in  the  contemplation  of  the  person  injured.    The  question, 
however,  remains  whether  the  cause  of  action  is  the  same.    In 
this  case  the  injury  was  occasioned  by  the  negligent  driving  of 
the  defendant's  servant.    Suppose  that  by  the  negligent  driving 
of  the  defendant's  servant  the  van  had  run  against  the  plaintiff's 
cab,  and  had  injured  him  without  doing  any  damage  to  the 
cab :  an  action  would  have  lain,  and  any  apparent  bodily  injury 
which  the  plaintiff  might  have  sustained  would  be  a  cause  of 
action.    Suppose  that  the  defendant's  servant  by  his  negligent 
driving  had  damaged  the  plaintiff's  cab  without  injuring  him 
personally :  under  circumstances  of  that  kind  the  cause  of  action 
would  be  a  damage  to  the  plaintiff's  property.    The  owner  of  pro- 
perty has  a  right  to  have  it  kept  free  &om  damage.  The  plaintiff 
haa  brought  the  present  action  on  the  ground  that  he  has  been 
injured  in  his  person.    He  has  the  right  to  be  unmolested  in  all 
his  bodily  powers.\  The  collision  with  the  defendant's  van  did 
not  give  rise  to  only  one  cause  of  action :  the  plaintiff  sustained 
bodily  injuries,  he  was  injured  in  a  distinct  right,  andlhe  became 
entitled  to  sue  for  a  cause  of  action  distinct  from  the  cause  of 
action  in  respect  of  the  damage  to  his  goods :  \therefore  the  plain- 
tiff is  at  liberty  to  maintain  the  present  action.    Difforent  tedts 
have  been  applied  for  the  purpose  of  ascertaining  whether  the 
judgment  recovered  in  one  action  is  a  bar  to  a  subsequent  action. 
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1884  I  do  not  decide  this  case  on  the  ground  of  any  test  which  may  be 
BBTiimDEK^  considered  applicable  to  it ;  but  I  Boay  mention  one  of  them ;  it| 
^^  is  whether  the  same  -sort  of  ^vid^hee  would  prove  the  pkintiff'sl 
case  in  the  two  Itctions.  Apply  that  test  to  the  present  case.  In 
the  action  brought  in  the  county  court,  in  order  to  support  the 
plaintiff's  case,  it  would  be  necessary  to  giye  evidence  of  the 
damage  done  to  the  plaititiff^is  yehicle.  -  In^  the  prcfsent  action  it 
would  be  necessary  to  give  evidence  of  the  bodily  jnjtlry  occasioned 
to  the  plaintiff,  and  of  the  sufferings  whi<^  he  has^hdergone^  and 
for  this  purpose  to  call  medical  witnesses.  This  one  test  shews 
that  the  causes  of  action  as  to  the  damage  ddne  to  the  plaintiff's 
cab,  and  as  to  the  injurj^  occasionied  to  the  plaiiitiff^s  person,  a^ 
distinct.  Therefore  We  are  not  liow  called  upon  to  apply  a  legal 
maxim,  the  application  of  which  ought  not  to  be  stretched.  The 
plaintiff  is  entitled  to  tecovdr  the  «im  of  £350,  awarded  by  the 
jury.  Two  actions  may  be  brought  ih  resj^ect  of  the  same  facts,  i 
where  those  fisrCts  give  rise  to  two  distinct  cautos  of  iEtction.  ' 

Bow£n,  L.J.  The  plaintiff  in  thisoase  has  recovered*  a  verdict 
and  3502.  damages  fbr  persohal'  injuries  sustained  by  him  through 
the  negligence  of  the  defendant's*  servant  in  driving  a  van,  which 
had  come  into  collision  with  the  phiiiitirs  cab,  thrown  the  pkiii. 
tiff  from  his  box  and  seriously  injured  him  in  his  legs.  Previdtasly 
to  bringing  the  action  the  plaintiff  h»d  sued' the  defendant  in  the 
county  court  for  damages  done  to  his  cab  in  the  collision,  and 
the  particulars  delivered  under  his^^int  had  been  confined  to 
the  damages  which  the  cab  had  sustkined.  The  defeiidant  in  the 
county  court  action  paid  41.  3«.  into  court  together  with  6s.  costs, 
upon  which  the  plaintiff  had  discbntinlied^the  county  court 
plaint.  The  present  action  was  now  brought  inihe  High  Court 
for  personal  injuries,  of  th^  impoftaaice  and'  extent  of  which  the 
plaintiff  alleged  that  he  hitd  been  ignorant  kt  the  time  of  tiie 
county  court  proceedings.  On  a  emotion  fbr  a  new  trial  the  Court 
below  have  entered  a  judgment  for  the  defendant  on  the  ground 
that  the  recovery  of  damages  in  respect  of  the  cab  in  the  county 
court  is  a  bar  to. any  further  action  for  injury  to  the  plaintiff's 
person.  The  rule  of  the  ancient  common  law  is  that  where  one 
is  barred  in  any  action  real  or  personal  by  judgment,  demurrer, 


1 

I 


VOL.  XIY. 


QUEEN'S  BENOn  DIVISION. 


147 


/. 


confession  or  verdicty  he  is  barred  as  to  that  or  the  like  action 
of  the  like  nature  for  the  same  thing  for  ever.  **  It  has  been 
well  said/'  (says  Lord  Coke  in  a  note  to  Ferrer* a  Gaae  (1)  ),  "  in- 
terest repnblicae  ut  sit  finis  litinm,  otherwise  "  sayB  Lord  Coke, 
*'  great  oppression  might  be  done  under  colour  and  pretence  of 
law :"  (see  also  8parry*8  Case  (2) ;  Higgen$*$  Case  (3) ;  Year  Book^ 
12  Edwatd  IV.,  p.  13^  10.)  Accordingly  in  Hudeon  v.  Lee  (4)  it 
was  held  to  be  a  good  plea  in  bar  to  an  appeal  of  maihem,  that 
the  appellant  had  recovered  damages  in  an  action  for  trespass 
brought  for  the  same  assault,  battery,  and  wounding*  So  in 
Bird  T.  BandaU  (5)  it  waa  decided  to  be  an  answer  to  an  action 
for  seducing  a  man's  servant  from  his  service,  that  penalties  had 
previously  been  recovered  by  the  master  in  satisfaction  of  the 
injury  done  him.  So  too  mPhiUipB  v.  Berryman  (6)  arecovery  in 
replevin  was  held  to  be  a  good  bar  to  an  action  on  the  statute  of 
Marlbridge  for  an  excessive  distress,  on  the,  ground  that  the 
plaintiff  had  already  had  his  remedy,  and  that  a  recovery  in  one 
personal  action  is  a  bar  to  all  other  personal  actions  on  the  same 
subject.  The  principle  is  firequently  stated  in  the  form  of  another 
legal  proverb,  Nemo  debet  bis  vexari  pro  eadem  causa.  It  is  a 
well  settled  rule  of  law  that  damages  resulting  from  one  and  the 
same  cause  of  action  must  be  assessed  and  recovered  oncefor  alL 
The  difficulty  in  each  instance  arises  upon  the- application- (rf  tiiis 
rule,  how  far  is  the  causelwhich  is  being  litigated  afireshf  t^e  sune 
cause  in  substance  with  that  which  has  been  the  subject  of  the 
previous  suit.  **  The  principal  comnderation,''  says^DeOrey,  C.  J,, 
in  Kikihetb  v.  OamjMl  (7),  *^  is  whether  it  be  precisely  the  same 
cause  of  action  in  both^  appes»ring  by  proper  averments  in  a  plea, 
or  by  proper  facts  stated  in  a  special  verdict^^  of  a  spedal  case." 
*  And  one  great  criterion,"  he  adds,  ^  of  thia^  ideuftity  is  that  the 
same  evidence  will  maintiain  both  actions.'- VA  See  per  Lord  Eldon 
in  M€irHn  v.  Kennedy  (8).  « '^  The  question^"  says  Grose,  J .,  in 
8eddon  v.  Tatop  (9),  "  is  not  whether  the  sum  demanded  might  ha/oe  ^ 
heen,  recovered  in  the  former  action,  the  only  enquiry  is  whether  I 

(1)  6  Coke,  9a.  (S)  3  Burr.  1346. 

(2)  5.  Coke,  61  a.  (6)  3  Doug.  287. 

(3)  6  Coke,  45  a.  (7)  2  W.  BL  827. 

(4)  4  Coke,  43a.  (8)  iZ  B.  &  t.  71. 

(9)  6  T.  B.  607. 
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ISM       the  saane  caiue  of  action  has  heen  litigated  and  e(m8idered  in  the 

Bwonma    fonner  action."     Accoidinglj  ''thongh  a  dedaiation  contain 

EvtaroBET.  ^^^'luite  under  which  the  plaintiff's  whole  claim  might  haye  been 

iwHTLj     i^o^^c'^^i^  7^^  ^  ^<>  attempt  was  made  to  give  evidence  npon 

some  of  the  chums,  they  might  he  leooveied  in  another  action : " 

Thorpe  v.  Cooper  (1).    It  is  evident  therefore  that  the  application 

of  the  role  depends,  not  npon  any  technical  considention  of  the 

identity  of  forms  of  action,  pnt  npon  matter  of  substance^ 

\1  have  now  to  consider  the  application  of  the  above  doctrine  to 
the  case  of  the  present  action :  and  the  question  to  be  decided  is 
whether  the  damage  done  by  the  negligent  driving  of  the  defen- 
dant's servant  to  the  plaintiff's  cab  is  in  substance  the  same  cause 
of  action  as  the  damage  caused  by  such  negligence  to  the  plain- 
tiff's perBon.\  Nobody  can  doubt  that  if  the  plaintiff  had  reooveied 
any  damages  for  injuries  to  his  person,  he  could  not  have  main- 
tained a  further  action  for  fresh  bodily  injuries  caused  by  the  same 
act  of  negligence,  merely  because  they  had  been  discovered  or  de- 
veloped subsequently,  see  Fetter  v.  Beale  (2).  **  The  jury,"  says 
the  Court  in  that  case,  **  have  in  the  former  action  considered  the 
nature  of  the  wound  and  given  damages  for  all  the  damage  that 
it  had  done  to  the  plaintiff."  This  authority  however  leaves  still 
ppen  the  point  I  now  have  to  determine,  whether  the  cause  of 
action  arising  from  damage  to  the  plaintiff^s  cab  is  in  substance 
identical  with  that  which  accrues  in  consequence  of  the  damage 
caused  to  his  person.  In  order  clearly  to  elucidate  this  question, 
let  me  assume  for  the  sake  of  argument  that  the  damage  had 
been  caused  by  some  act  of  the  defendant  himself  and  not  merely 
^  act  of  his  servant.  According  to  the  old  distinctions  of  forms 
of  actions  which  still  have  a  historical  value  as  throwing  light 
upon  the  principles  and  definitions  of  the  common  law,  the  form 
of  action  upon  such  an  hypothesis  would  have  been  trespass  to 
the  person  for  the  personal  injury,  trespass  to  goods  for  the 
damage  to  the  vehicle.  Injury  would  have  been  done  to  the 
plaintiff  in  respect  of  two  absolute  and  independent  rights,  the 
distinction  between  which  is  inveterate  both  in  the  English  and 
the  Boman  law.  Everyone  in  this  country  has  an  absolute  right  to 
security  for  his  person.  Everybody  has  further  an  absolute  right 
(1)  6  Bing.  129.  (2)  1  Ld.  Baym.  839. 
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to  have  his  enjoyment  o^fhis  goods  and  chattels  unmeddled  with       1684 

by  others.    In  the  hypothetical  case  I  am  assuming  both  these  Bbunbden"^ 

rights  would  have  been  injured,  and  though  the  two  injuries  might  humrit 

have  been  combined  in  one  suit,  could  it  have  been  said  that  the       

,  Bowen,L.J. 

subject  matter  of  each  grievance  was  the  same  ?    Applying  the 
test  of  identity  furnished  by  De  Grey,  C. J.,  in  Kitchen  v.  Camp- 
hell  (1),  the  first  matter  that  is  obvious  i3,^hat  the  same  evidence  v 
wouldjnot^have  supported  an  action  for  trespass  to  the  person  and 
an  action  for  the  trespass  to  the  goods.     In  the  one  case  the 
identity  of  the  man  injured  and  the  character  of  his  injuries 
would  be  in  issue,  and  justifications  might  conceivably  be  pleaded 
as  to  the  assault,  which  would  have  nothing  to  do  with  the  damage 
done  to  the  goods  and  chattels.    In  the  other  case  the  plaintiff's 
title  to  the  goods  might  have  been  in  issue  in  addition  to  the 
question  of  the  damage  done  to  them.    Different  provisions  of 
the  Statute  of  Limitations  might  possibly  have  applied  in  each 
case.     And  finally,  the  damage  in  one  case  might  have  been 
directly  due  to  the  wrongful  act  complained  of,  in  the  other  case 
it  might  not.  |  There  is  no  authority  so  far  as  I  know  in  the 
books  for  the  proposition,  that  a  recovery  in  an  action  for  a 
trespass  to  the  person  would  be  a  bar  to  the  maintenance  of  an 
action  for  a  trespass  to  goods  committed  at  the  same  time.]   In 
the  present  instance,  as  the  defendant  himself  was  not  driving  but 
his  servant,  trespass  would  not  have  lain  under  the  old  law,  and 
the  plaintiff's  remedy  would  have  been  in  an  action  on  the  case 
for  negligence,  based  on  the  negligent  management  by  the  servant 
of  his  master's  horses,  a  negligence  for  which  in  the  eye  of  the 
law  the  master  or  employer  is  responsible.    Now  what  is  the  gist 
of  such  an  action  on  the  case  for  negligence  ?  If  the  whole  of  the 
plaintiff's  case  were  to  be  stated  and  the  entire  story  told,  it 
seems  to  me  that  it  would  have  comprised  two  separate  or  distinct 
grievances,  narrated,  it  is  true,  in  one  statement  or  case.    Actions 
for  the  negligent  management  of  any  animal,  or  any  personal  or 
moveable  chattel,  such  as  a  ship  or  machine,  or  instrument,  all 
are  based  upon  the  same  principle,  viz.,  that  a  person,  who,  con* 
trary  to  his  duty,  conducts  himself  negligently  in  the  management 
of  that  which  contains  in  itself  an  element  of  danger  to  others, 

(1)  2  W.  Bl.  827. 
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1884        is  liable  for  all  injnry  caused  by  Ids  imnt  of  caie  or  skill.     Sach 


mivi""    ~  ■ 


Bbi»8D8k  an  action  is.  based  upon  the  union  of  the  negligence  and  the 
^jg^^^^[gxt»  ii^j^es  caused  thereby,  which  in  such  an  instance  will  as  a  rule 
BoweTLj  i^^'^^'olve  and  have  been  accompanied  by  specific  damage.  With- 
out remounting  to  the  Boman  law,  or  discussing  the  refinements 
of  scholastic  jurisprudence  and  the  various  uses  that  have  been 
made,  either  by  judges  or  juridical  writers,  of  the  terms  '^  injuria  " 
and  ''  damnum,"  it  is  sufficient  to  say  that  the  gist  of  an  action 
for  negligence  seems  to  me  to  be  the(harm  to  peison  or  property 
negligently  perpetiated.  In  a  certain  class  of  cases  the  mere 
violation  of  a  legal  right  imports  a  damage.  "  Actual  perceptible 
damage,"  says  Parke,  B.,  in  Ewbreyy.  Ofien  (1)  "  is  not  indispen- 
sable,  as  the  foundation  of  an  action ;  it  is  sufficient  to  shew  the 
violation  of  a  right,  in  which  case  the  law  will  presume  damage." 
But  this  principle  is  not  as  a  rule  applicable  to  actions  for  negli- 
gence: which  are  not  brought  to  establish  a  bare  right,  but  to 
recover  compensation  for  substantial  injury.  "  Generally  speak- 
ing," says  Littledale,  J.,  in  WilUams  v.  Morland  (2)  '^  there  must 
be  tempocid  loss  or  damage  accruing  from  the  wrongful  act  of 
another  in  order  to  entitle  a  party  to  maintain  an  action  on  the 
>/  case :"  see  Fay  v.  Prentiee  (3),  per  Maule,  J. 

,  This  leads  me  to  consider  whether,  in  the  case  of  an  accident 
oaixsed  by  negligent  driving,  in  which  both  the  goods  and  the 
person  of  the  plaintiff  are  injured,  there  is  one  cause  of  action 
only  or  two  causes  of  action  which  are  severable  and  distinct. 
This  is  a  very  difficult  question  to  answer,  and  I  feel  great  doubt 
and  hesitation  in  differing  from  the  judgment  of  the  Court  below 
and  from  the  great  authority  of  the  present  Chief  Justice  of 
England.  According  to  the  popular  use  of  language,  the  de- 
fendant's servant  has  done  one  act  and  one  only,  the  driving  of 
the  one  vehicle  negligently  against  the  other.  But  the  rule  of 
law,  which  I  am  discussing,  is  not  framed  with  reference  to  some 
popular  expressions  of  the  sort,  but  for  the  sake  of  preventing  an 
abuse  of  substantial  justice,  (^wo  separate  kinds  of  injury  were 
in  £Eurt  inflicted,  and  two  wrongs  done.  Hie  mere  negligent 
driving  in  itself,  if  accompanied  by  no  injury  to  the  plaintiff, 

(1)  6  Er.  853,  at  368.  (2)  2  B,  &  0.  916. 

(3)  1  0.  B.  835, 
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¥ms  not  aotionable  at  all,  fbr  it  was  not  a  wrongful  act  at  all  till  i884 
a  wiong.aioae  out  df  the'  damage  which  it  caused.  One  wrong  BBinrsDm 
was  done  as  soon  ias  the  plaintiff's  enjoyment  of  his  property  w$a  Bmawr. 
substantially  interfered  with.  A  further  wrong  ardse  as  soon  as  ^^^^j^^ 
the  driving  also,  caused  iirjury  to  the  plaintiff's  person.  Both 
causes  of  action,  in  one  sense,  may  be  said  to  be  founded  upon  one 
act  of  the  defendant's  servant^  but  they  are  not  on  that  account 
identical  causes  of  action.  The  wrong  consists  in  thb  damage 
done  without  lawful  excuse/  not  the.  act  of.  driving,  which  (if  no 
damage  had  ensued)  would  have  been  legally  unimportant^  It 
certainly  would  appear  imsatisfiEu^tQEy  to  hold  that  the  damage 
done  in  a  carriage  i^ocident  to  a  zdan's  portmanteau  was  the  same 
injury  as  the  damage  done  to  his  spine,  or  that  an  action  under 
Lord  Campbell Vi  Act  by  the  widow  and  children  of  a  person  who 
has  been  killed  in  a  railway  collision,  is  barred  by  proof  that  the 
deceased  recoTered  in  his  lifetime  for  the  damage  dcme  to  his  i 
luggage.  ) It  may  be. said  that  it  would  be  convenient  to  force 
persons^  sue  for  all  their  grievances  at  oiice  and  not  to  split 
their  demands ;  but  there  is  no  positive  law  (except  so  far  as  the 
County  Court  Acts  have  from  a  very  early  date  dealt  with  the 
matter,)  against  splitting  demands  which  are  essentially  separable 
{see  Sedion  v«  Tutop  (1)  ),  although  the  High  Court  has  inherent 
power  to  prevent  vexation  or  oppression,  and  by  staying  proceed- 
ings or  by  apportioning  the  costs,  would  have  always  ample  means 
of  preventing  any  injustice  arising  out  of  the  reckless  use  of  legal 
procedure.  In  the  present  case  the  plaintiff's  particulars  in  the 
county  court  were  confined  to  the  damage  done  to  his  cab ;  the 
injury  to  his  person,  therefore,  was  neither  litigated  nor  con* 
sidered  in  the  county  court.  The  real  test  is  not,  I  think, 
whether  the  plaintiff  had  the  opportunity  of  recovering  in  the 
first  action  what  he  dainis  to  recover  in  the  second  (see  Seddon 
V.  Tuhp.  (I) )  With  all  respect,  I  do  not  see  how  it  can  be  said 
that  Nelson  t*  C6ueh  (2)  so  decides.  That  case  establishes  only 
the  converse  rule,  viz.^  that  the  maxim  "  Nemo  debet  bis  vexari  " 
cannot  apply  where  in  the  first  action  the  plaintiff  had  no  such 
opportunity  of  satisfying  his  claim.  The  language  of  Cole- 
ridge, J.,  and  the  other  members  of  the  Court  in  HodeoU  v. 

(1)  6  T.  R.  607.  (2)  15  C.  B.  (N.8.)  99. 
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1884  StaUebra^B  (1)  must,  I  think,  be  read  by  the  light  of  the  special^ 
Bbunsdbh  circumstances  of  that  case ;  and  so  read  is  not  inconsistent  with 
HuMPHBET  *^®  ^®^  **  which  I  have  here  arrived.  I  am  in  no  way  depart- 
ing from  the  language  of  this  authority  in  holding,  as  I  do  in  the 
present  instance,  that  the  damage,  for  which  the  plaintiff  is  now 
suing,  accrues  from  a  different  injury,  and  therefore  a  different 
wrong,  from  that  for  which  he  recovered  damages  in  the  county 
court.  The  view  at  which  I  have  arrived,  is  in  conformity  with 
the  reasoning  of  the  judgment  recently  pi^onounced  by  this  Court 
in  the  case  of  MU<Aell  v.  Barley  Main  GoUiery  Oo,  (2),  where  it 
was  held,  reversing  Lamb  v.  Walker  (3),  that  each  fresh  sub-^ 
sidence  of  soil  in  the  case  of  withdrawal  of  support  gave  rise  to  a 
fresh  cause  of  action.  Nor  do  I  feel  called  upon  to  extend  the 
application  of  the  sound  and  valuable  principle  of  law,  that  none 
shall  be  vexed  twice  for  the  same  cause  of  action,  to  a  case  to 
which  it  has  never  yet  been  applied,  and  to  which  it  can  only  be 
applied  by  pursuing  analogy  to  lengths  which  would  involve 
practical  injustice.  The  present  case  is  one  in  which  I  am  con- 
scious that  lawyers  of  great  authority  do  differ  and  will  differ. 
But  on  the  whole,  in  my  opinion,  the  judgment  of  the  Queen'a 
Bench  Division  ought  to  be  reversed,  and  the  judgment  entered 
at  the  trial  for  the  plaintiff  be  restored  with  costs  to  the  plaintiff^ 
including  the  costs  below  and  of  this  appeal. 

Lord  Colebibqe,  C.  J.  (4)  In  this  case  I  am  with  much  regret 
unable  to  concur  in  the  judgment  of  my  Brother  Bowen,  to  which 
I  understand  the  Master  of  the  Bolls  to  assent.  I  should  have^ 
been  glad  in  the  face  of  this  difference  of  opinion  to  have  given 
reasons  at  length  for  my  inability  to  agree  in  the  judgment.  But 
the  plaintiff  very  naturally  presses  for  judgment,  and  I  am  unable 
to  do  more  than  shortly  to  express  my  dissent.  It  appears  to  me 
that  whether  the  negligence  of  the  servant,  or  the  impact  of  the 
vehicle  which  the  servant  drove,  be  the  technical  cause  of  action, 
equally  the  cause  is  one  and  the  same :  that  the  injury  done  to 
the  plaintiff  is  injury  done  to  him  at  one  and  the  same  moment 

(1)  11  A.  &E.  305.  (4)  The  judgment  of  Lord  Coleridge, 

(2)  Ante,  p.  126.  C.J.,  was  read  by  Bowen,  L.J, 

(3)  3  Q.  B.  D.  389. 
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by  one  and  the  same  aot  in  respect  of  different  rights,  i.e.  his       18S4 
person  and  his  goods,  I  do  not  in  the  least  deny ;  but  it  seems    Bbuksdsv 
to  me  a  BuUlety  not  warranted  by  law  to  hold  that  a  man  cannot   hx»^W. 
bring  two  actions,  if  he  is  injnred  in  his  arm  and  in  his  leg,  but  Lo^'^^^j^^to 
can  bring  two,  if  besides  his  arm  and  leg  being  injured  his  trousers        ^"^' 
which  contain  his  leg,  and  his  coat-sleeve  which  contains  his  arm, 
have  been  tonu    The  consequences  of  holding  this  are  so  serious, 
and  may  be  very  probably  so  oppressiye,  that  I  at  least  must 
respectfcdly  dissent  from  a  judgment  which  establishes  it.    I 
think  that  the  Court  below  was  right,  and  that  this  appeal  should 
be  dismissed. 

Judgmmt  reversed. 

Solicitors  for  plaintiff:  Noon  dk  Clarke. 
Solicitors  for  defendant :  ArhcoU  <Sk  Cockett. 

«r.  E«  H. 


[CROWN  CASE  RESERVED.]  ^pr*  5 1 

Nov,  20. 


THE  QUEEN  v.  COX  and  RAILTON. 

Evidence — Solicitor  and  Climt,  Oommunicaiiona  between — Privileged  Communis 
cation — Communicaiion  in  furtherance  of  Criminal  Furpoae — Criminal 
Law. 

All  commimications  between  a  solicitor  and  his  client  are  not  privileged  from 
disclosure,  bat  only  those  passing  between  them  in  professional  confidence  and 
in  the  legitimate  course  of  professional  employment  of  the  solicitor.  Communi- 
cations made  to  a  solicitor  by  his  client  before  the  commission  of  a  crime  for 
the  purpose  of  being  guided  or  helped  in  the  commission  of  it,  are  not  privileged 
from  disclosure. 

C.  and  R.  were  partners  imder  a  deed  of  partnership.  M.  Inrought  an  action 
against  R.  &  Co.,  and  obtained  judgment  therein,  and  issued  execution  against 
the  goods  of  R.  The  goods  seized  in  execution  were  then  claimed  by  C.  as 
his  absolute  property  under  a  bill  of  sale  executed  in  his  favour  by  R.  at  a 
date  subsequent  to  the  above-mentioned  judgment.  An  interpleader  issue  was 
Ordered  to  determine  the  validity  of  the  bill  of  sale,  and  upon  the  trial  of  this 
issue,  the  partnership  deed  was  produced  on  C.'s  behalf,  bearing  an  indorse- 
ment purporting  to  be  a  memorandum  of  dissolution  of  the  said  partnership, 
prior  to  the  commencement  of  the  action  by  M.  Subsequently  C.  and  R.  were 
tried  and  convicted  upon  a  charge  of  conspiring  to  defiraud  M.,  and  upon  that 
trial  the  case,  for  the  prosecution  was,  that  the  bill  of  sale  was  fraudulent, 
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that  the  partoeraliip  between  It.  and  C.  was  in  trutl).  j>tib«iBtiiie  whan  it  ms 
~  given,  and  that  tlie  memonudum  of  dissolution  indorsed  on  the  deed  was  put 
there  after  M.  liad  obtained  judgment,  and  fraudulently  ante-dated,  the  whole 
transaction  being,  itwas  alleged,  a  fraud  intended  to  cheat  H:  of  the  ftuits 
of  his  execution.  Upon  the  trial  a  solicdtor  wu  called  on  b^olf  of  the  pro- 
secution to  prove  that  after  U.  had  obtained  the  judgmokt  C  and  B.  together 
consulted  him  as  to  bow'  thej  couLd  defeat  U.'b  judgment,  and  aa  to  nhetber  a 
'bill  of  sale  could  legally  be  executed  b j  R.  in  fovour  of  C.  so  as  to  defeat  such 
'judgmsnt,  and  tliat  no  aoggeatlon  was  then  made  of  any  dissdution  of  partner- 
fbip  having  taken  place.  The  reception  of  this  evidence  being  objected  to,  on 
tbe  ground  that  the  communication  was  one  between  solicitor  and  client,  and 
privileged,  the  evidence  was  received,  but  the  question  of  whether  it  was  pro- 
perly received  was  reserved  for  this  Court : — 

Bdd,  by  the  Court  (Grove,  J.,  Pollock  and  Huddleston,  BB.,  Hawkins,  Lopea, 
Stephen,  Watkin  Williams,  Mathew,  Bay,  and  Smith,  JJ.),  that  the  evidence 
was  properly  received. 

Oromack  v.  EealheoU  (2  B.4;B.  4J;  ienT.  SmaA(lPhil.& Am.  (aiBTidence, 
118);  and  Doe  v.  Earru  (BC&P.  592)  overruled. 

Foatlt  T.  Jefferyei  (1  Sim.  (N.S.)  1) ;  Masaeil  v,  Jaeieon  (9  Hare,  387) ;  and 
Oarttide  v.  (hitram  (26  L.  J.  (Ch.)  113)  approved. 

The  following  case  was  stated  by  Sir  Thomas  Cliambeis,  Re- 
corder of  Loudon. 

"At  the  February  BSBaioaa  of  tie  Central  Criminal  Court, 
Eichard  Cobden  Cos  and  Eicbard  Johnson  Eailton  were  tried 
before  me  on  an  indictment  then  preferred  against  them.  The 
indictment  was  objected  to  on  behalf  of  the  defendants,  on  the 
following  gronndg,  viz : — Connt  1,  which  is  framed  upon  ss.  1 
and  2  of  13  EUz.  c,  5,  on  the  ground  that  the  acts  alleged  therein 
do  not  constitute  an  offence  under  that  statute,  and  that  therefore 
as  no  conspiracy  is  alleged  in  that  count,  no  offence  is  charged. 
It  was  further  objected  that  the  count  was  bad  in  charging  the 
defendants  with  unlawfully  and  fraudulently  obstructing  and 
perverting  the  provisions  of  the  Act,  and  not  with  disobeying  them. 
Count  2,  which  is  framed  under  s.  3  of  tbe  sud  statute,  was  also 
objected  to  on  the  ground  that  the  acts  alleged  therein  do  not 
constitate  an  offence  for  which  a  single  person  can  be  indicted, 
and  that  as  no  oonspiraoy  is  alleged  therein  no  offence  was 
"•'"Tged  in  that  count.  Connt  3,  which  charges  a  conspiracy  to 
mit  the  acts  alleged  in  the  Ist  and  2nd  counts  was  objected 
in  tbe  groimd  that  it  does  not  contain  any  allegation  of  an 
nt  to  definud.    Counts  4,  5,  and  6,  were  objected  to  on  the 
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ground  that  as  they  charge  a  conspiiacy  to  commit  an  act  which       1884 
is  not  in  itself  illegal^  it  is  necessary  to  set  out  in  each  of  these  tebQihsbk' 
eomits  OTcrt  acts  which  shew  the  means  by  which  the  conspiracy     ^  ^ 
was  effected.  Bailtos. 

''The  facts  of  the  case,  so  (ax  as  they  are  pertinent  to  this  case, 
were  as  fbUows :  In  February,  18^,  an  action  was  brought  by 
Henry  Munster  against  B.  J.  Eailton  &  Co.,  the  publishers  of  a 
newspaper  called  the  BrighUmian,  for  libel,  and  an  appearance 
was  entered  to  that  action  by  the  defendant  Bichard  Johnson 
Bailton  alone.  That  action  resulted  on  the  24th  of  June,  1882, 
in  a  Terdict  and  judgment  for  the  plaintiff  by  consent  for  405. 
and  costs  as  between  solicitor  and  client.  The  costs  ware  on  the 
18th  of  August,  1882,  taxed  at  4892.  4f .  lld^  and  on  the  20th  of 
August  execution*  was  issued  against  the  defendant  Bailton  for 
ihe  amount  of  the  judgment.  The  sheriff,  upon  going  into 
possession  of  the  household  goods  and  stock-in-trade  at  the 
premises  where  the  newspaper  was  carried  on,  was  met  b}^  a  duly 
executed  and  attested  bill  of  sale  of  such  goods  and  stock,  and  of 
the  copyright  of  the  Brightaniany  from  Bailton  to  the  other 
defendant,  Bichard  Cobden  Cox,  dated  the  12th  of  August,  1882^ 
and  registered  the  19th  of  August,  1882,  and  the  sheriff  there- 
upon withdrew  from  possession.  An  interpleader  issue  was  after- 
wards directed  to  be  tried  with  reference  to  this  bill  of  sale,  and 
upon  the  trial  of  that  issue  on  the  15th  of  January,  1883,  a  deed 
between  the  defendants  Cox  and  Bailton,  dated  the  9th  of  April, 
1881,  was  produced,  by  which  they  agreed  to  become  partners  in 
the  business  of  newspaper  proprietors  for  the  term  of  twenty-one 
years,  determinable  in  certain  events  at  the  end  of  three  years  on 
giving  six  months'  notice.  That  deed  had  indorsed  on  it  a 
memorandum  of  dissolution  signed  by  the  two  defendants,  pur- 
porting to  have  been  signed  on  the  3rd  of  January,  1882.  The 
case  for  the  prosecution  was  that  the  bill  of  sale  was  a  fraudulent 
bill  of  sale  of  the  partnership  assets  entered  into  between  Bailton 
and  Cox,  whilst  they  were  partners,  for  the  purpose  of  depriving 
Henry  Munster  of  the  fruits  of  his  judgment,  and  as  evidence  of 
fraud  they  proposed  to  prove  that  the  memorandum  of  dissolution 
of  the  partnership,  although  dated  on  the  3rd  of  January,  1882, 
was  not,  in  fact,  executed  until  after  Henry  Munster  had  obtained 
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1884       the  judgment  against  Eailton,  and  for  this  purpose  they  called 

TheQcebbT  Mr.  Groodmauj  a  solicitor  who  had  acted  for  both  Cox  and  Bailton 

Cor  kKD     i^  *^®  preparation  of  the  deed  of  partnership,  to  prove  a  conrersa- 

Bailtqv.    tion  he  had  with  the  two  defendants  on  the  28th  of  June,  1882, 

at  his  office,  when  they  called  to  consult  him  professionally  four 

*days  after  the  trial  of  the  action  against  Bailton.    This  evidence 

was  objected  to  on  behalf  of  the  defendants  on  the  ground  that 

it  was  a  privileged  communication,  and  the  case  of  Otomaek  v. 

Heaihoate  (1)  was  cited. 

'^  Counsel  for  the  prosecution  contended  that  the  conveiisation 
took  place  for  the  purpose  of  fraud,  and  referred  to  a  printed 
copy  of  the  shorthand  writer's  notes  of  the  case  of  Beg.  v.  Castro. 
I  admitted  the  evidence,  which  was  to  the  following  e£fect :— r- 

'^  ^  On  the  28th  of  June,  or  thereabouts,  Bailton  and  Cox  came 
to  me.  Bailton  said, "  I  suppose  you  have  heard  the  result  of  the 
Munster  case."  I  said,  ^^  Yes."  He  said,  *'  Can  anything  be  done 
to  prevent  the  property  being  seized  under  an  execution  ?"  I 
said, "  Only  a  sale  to  a  bona  fide  purchaser."  He  said,  '*  Could  the 
property  be  sold  and  I  remain  in  possession  as  manager?"  I 
said,  "  No,  you  must  go  out  of  possession."  He  said,  "  That  won't 
do.  Can  I  give  a  bill  of  sale  to  Mr.  Cox  ?"  I  said,  "  No,  you 
cannot,  because  of  the  partnership."  Bailton  said,  ^*  Does  anyone 
know  of  the  partneiship  except  you  and  ourselves?"  I  said, 
"  No,  not  that  I  am  aware  of,  only  my  clerks."  Cox  said,  "  Then 
you  don't  think  a  bill  of  sale  will  do  ?"  I  said,  ^^  Certainly  not." 
They  then  asked  my  fee  and  paid  it,  and  left  the  office.  Nothing 
was  said  about  a  dissolution  at  that  interview.  The  interview 
was  with  me  as  a  solicitor,  and  I  was  paid  my  fee.  It  was  ex- 
pressly arranged  that  the  partnership  should  be  kept  secret. 
Nothing  either  way  was  said  about  a  dissolution.'  The  defend- 
ants were  *found  guilty  on  all  the  counts  of  the  indictment.  I 
considered  the  evidence  of  Mr.  Goodman  had  a  material  effect  in 
inducing  the  jury  to  arrive  at  that  verdict.  I  reserved  judgment, 
and  admitted  the  defendants  to  bail  until  this  case  shall  have 
been  decided  by  the  Court  for  Crown  Cases  Beserved. 

"The  questions  for  the  Court  are : — (1.)  Whether  the  evidence 
of  Mr.   Goodman   was    properly  admitted.      (2.)  Whether  the 

(I)  2  B.  &  B.  4. 
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indictment  chaiged  an  offence  against  the  defendants  in  all  or       1884 

any  of  the  counts.    If  either  of  these  questions  is  answered  in  the  tbbQumes 

negative  the  conviction  is  to  be  quashed :  if  both  are  answered  in  qo^Ihb 

the  affirmative  it  is  to  be  affirmed,  and  the  verdict  should  be  Bailtov. 
entered  on  such  of  the  counts  of  the  indictment  as  sufficiently 
charge  an  offence." 

1884,  April  5.  The  judges  present  were  Lopd  Coleridge,  0.J,, 
Hawkins,  Stephen,  Watkin  Williams,  and  Mathew,  J  J. 

E.  Clarhe,  Q.C.  {Gore  and  Qitt^  with  him),  for  the  defendants. 
Mr.  Goodman  was  formerly  the  defendants'  solicitor,  and  he  was 
called  upon  this  trial  by  the  prosecution  and  examined  as  to 
what  had  passed  between  himself  and  his  clients  when  they  went 
to  consult  him  professionally,  and  that  without  any  proof  of  any 
fraud  having  been  then  intended,  or  since  committed  by  the 
defendants.  Such  communications,  if  not  absolutely  privileged 
from  disclosure,  must  at  least  be  prima  &cie  privileged,  so  that 
the  evidence  should  not  have  been  admitted  without  some  reason- 
able foundation  having  first  been  laid  by  evidence  to  destroy  the 
presumption  of  privilege.  By  Oreenough  v.  Gaskell  (1)  it  was 
established  that  the  privilege  was  not  confined  to  communications 
made  in  the  course  of  litigation.  In  Bex  v.  Smith  (2),  Holroyd,  J., 
refused  to  order  an  attorney  to  produce  a  forged  note  which  had 
been  entrusted  to  him  professionally  by  his  client,  the  alleged 
forger,  for  the  purposes  of  the  trial  of  his  client  for  the  forgery. 
His  view  was  that  a  solicitor  ought  not  to  produce  it  against 
his  client.  It  is  true  that  in  Beg  v.  Avery  (3)  this  case  is  rather 
questioned,  but  it  is  afterwards,  in  Beg  v.  Tylnet/  (4),  quoted  as 
an  authority. 

[LoBD  CoLEBiDGE,  C.J.  This  casc  resembles  CromacTc  v. 
Heathcate  (5),  it  may  be  we  shall  have  to  consider  whether  that 
case  is  law.] 

That  case  is  approved  of,  and  followed,  in  subsequent  cases. 

(1)  1  My.  Sc  K.  98;  Bowoe's  Big.  (3)  8  C.  &  P.  696. 

of  ETidence  in  Grim.  Gases.  lOih  ed.  (4)  18  L.  J.  (M.O.)  36 ;  1  Den.  G.  G. 

pp.  164-157.  319. 

(2)  1  PhiUips  and  Arnold  on  Evi-  (5)  2  B.  &  B.  4. 
dence,  p.  118. 
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MM  [Watkin  WiLLiAms,  J.    If  a  robber  ooiualto  a  skilled  lawyer 


V. 


QraEv  bow  to  lob  with  impimity,  can  snob  a  oonsiiltatio&  be  piivi* 
leged?] 

^^oam-  That  would  not  be  a  consulting  a  solicitor  piofessionall  j,  but 
before' the  solicitor  could  be  examined  evidence  should  be 're- 
quired to  shew  that  it  was  not  a  professional  consnltationv 
evidence  ab  extra.  The  foundation  of  the  rule  as  to  privilege  is 
the  necessity  for  allowing  communicationid  with  professional 
advisers  to  be  perfectly  free  and  truthful,  unfettered  by  any  fear 
of  consequences. 

[LoBD  C!oLEBiDQEy  G. J.  We  fully  recognise  the  importance  of 
this.  case>  and  feel  the  necessity  of  protecting  all  legitimate  com- 
munications between  clieuta  and  their  legal  advisers,  and  as  the 
cases  aze  not  altogether  consistent  we  think  this  case  should  be 
argued  befoze  a  fuU  Courts  so  that  an  authoritative  rule  may  be 
laid  down.]  .    . 

1884.  June  21,  27.  The  judges  present  were  Grove,  J.,  Pollock 
and  Huddle8ton,BB.,  Lopes,  Hawkins,  Stephen,  Watkin  Williams, 
Mathew,  Day,  and  Smith,  JJ. 

JS,  Clarke,  Q.Gv,  for  the  defendants,  continued  his  argument. 
The  rule  is  clearly  laid  down  that  what  passes  between  solicitor 
and  client  in  professional  confidence  is  privileged  &om  disclosure. 
The  clients  here  consulted  the  solicitor  professionally,  paying  him 
a  fee  for  his  advice*  In  Phil,  on  Evidence,  p.  105,  the  rule  now 
contended  for  is  stated,  *'  an  attorney  will  not  be  allowed  against 
his  client's  will  to  disclose  matters  of  professional  confidence, 
though  himself  willing  to  do  so,"  and  reasons,  which  the  defendants 
adopt  as  their  argument,  are  there  given.  The  case  otCromaek  v. 
Heathcote  (1)  folly  bears  out  this  view,  and  the  point  on  which  it 
was  desired,  in  violation  of  professional  confidence,  to  call  the 
attorney,  was  similar  to  the  point  mih  regard  to  which  Goodman 
was  called  in  this  cajse,.  it  was  to  prove  he  refused  to  draw  an 
assignment  because  it  would  be  a  fraud,  which  some  one  else 
afterwards  did  draw  for  his  client.  Dallas,  G. J.,  rightly  applies 
the  test,  was  the  attorney  consulted  professionally,  and  holds  that 
he  was.    Borrough,  J.,  says  it  would  be  most  mischievous  if  it 

(1)  2  B.  &  B.  4. 
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were  once  doubted  whether  or  no  ;firuchi.a  eommonioatieu  were       1884 
privileged,  and,  Bichardson,.  J.,  tahoa  a  anular  yiew«.  iwi^  q^rm^ 

[HuDi>iiB8T0K>  B.    Taddy,  Segeant,  does  not  raise  the.  point     o^/'^^gp 
raised  here,  does  he  ?]  Eau/tov. 

Nq;  it  does  not  seem  to  have  been  even  ihooght  opea  to  doabt 
that  if  the  solicitor  was  employed  in  the  regular  coaise.aU  jthat 
passed  would  be  privileged.  The  next  ^  casoy  Bw  y.  JEhydn'  (IX 
contains  an  important  judgment  of  .Boshie,  CX  The  accused 
oonsnlted  an  attorney  as  to  whether  a  certain  document  could 
8afdy»  having  regard  to  the  law  of  libel,  be  published  by 'him, 
the  attorney  declined  to  say  what  the  document  shewn  to  him 
was,  relying  upon  the  ground  of  privilege*  The  Chief  Justice 
says:  '^  K  any  man  should  comflde  to  a  pxo&ssional  person  that 
he  had  a  treasonable  or  felonioua  intention,  and  wished  to  faiow 
how  he  might  execute  it  so  as  to  escape,  punishment,  it  would  be 
too  much  to  say  that  such  communication  was  privileged ;  but  if 
a  man  meditates  an  act  which,  exceeding  certain  limits,  would 
become  criminal,  and  confined  within  certain  bounds  would  be 
perfectly  justifiable,. the  person  asking  the  advice  must  beoon*- 
sidered  as  seeking  how  he  may  avoid  and  not  how  he  may  commit 
a  crime,  and  it  is  impossible  that  an  attorney  should  be  obliged 
to  disclose  such  communication  ....  it  cannot  be  said  to  amount 

to  the  meditation  of  a  crime  if  a  man  adopts  a  course  by  which  he 

« 

seeks  to  avoid  the  commission  of  one." 

[PouxKJK,  B.  Is  it  {Possible  to  contend  that  if  the  client's  object 
ia  to  see  how  to  commit  a  crime  thexe  can  be  privilege.] 

There  is  no  privilege  if  the  solicitor  is  a  party  to  the  crime,  a 
co*conspirator,  but  it  may  be  otherwise  if  the  solicitor  is  an  in- 
nocent party.  In  Stephen's  Pigest  it  is  said,  after  stating  the 
rule,  that  the  rule  does  not  extend  to  communications  made  in 
fortheiance  of  any  criminal  purpose^  (2)  If  the  attorney  is  in* 
nocent  he  is  acting  professionally,  whilst  if  a  party  to  the  crime 
he  could  not  be. 

[Gboye,  J.  The  privilege  is  the  client's,.as  has  often  been  said, 
not  the  solicitor's,  so  it  would  seem  reasonable  to  say  the  t^riminal 
motive  or  purpose  in  the  client  would  destroy  it.] 

It  is  not  in  this  case  necessary  to  do  more  than  suggest  that 

(1)  2  Fox  &  Smith,  379.      (2)  Stcph.  Dig.  of  the  Law  of  Evidence,  p.  114. 
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1884  whilst  it  is  dear  the  priyilege  cannot  exist  where  the  solicitor  is 
TheQubeiT  helping  in  a  crime,  it  is,  on  the  oases,  not  so  clear  where  the  client 
Cox^ND  ^^y  ^  S^*y  ^^  ^y  criminal  intention,  the  point  however  is  not 
Bailton.  vital  to  the  defence.  Again,  in  Bex  y.  Haydn  (1),  Bnshe,  G.J., 
cites  .with  approval  Oromack  v.  Heaiheote  (2),  and  treats  it,  as  it 
was,  as  decisive  of  the  case  before  him.  Qreenough  v.  QiuikiU  (3), 
decided  later,  is  a  case  of  great  authority,  the  rule  is  there  laid 
down  in  the  widest  terms,  and  the  reason  given  for  it  is  the 
absolute  necessity  for  allowing  professional  advice  to  be  safely 
taken,  and  the  exception  that  the  rule  does  not  apply  where  the 
solicitor  is  a  party  to  the  fraud  or  crime,  is  also  laid  down  in 
precise  terms.  Again,  Oronuuik  v.  Heathcote  (2)  is  not  doubted, 
on  the  contrary  it  appears  to  be  approved.  Soon  after  was  the 
case  of  Doe  v.  Harris  (4),  in  which  Talfourd,  Serjeant,  takes  the 
point  that  no  privilege  attaches  where  there  is  a  £raud  intended, 
but  Parke,  J.,  there  says  '^  the  protection  applies  in  all  cases  in 
which  the  relation  of  attorney  and  client  subsists,"  and  he  does  not 
allow  the  attorney  to  be  asked  if  he  was  consulted  for  a  lawful  or 
unlawful  purpose.  Later,  in  Peevne  v.  Pearse  (5),  the  wide  view 
of  the  privilege  is  again  taken,  and  the  reason  for  it  put  most 
strongly  by  Knight  Bruce,  V.-C.  FoUett  v.  Jefferyes  (6)  is  im- 
portant, inasmuch  as,  while  approving  the  rule,  it  points  out  that 
if  the  solicitor  is  a  party  assisting  in  the  £raud  the  privilege  is 
gone,  and  that  again  is  pointed  out  in  Charlton  v.  CoonAes.  (7) 
In  Bex  V.  Smith  (8)  there  is  an  example  of  a  case  of  fiaud 
and  criminal  intention  in  the  client  and  of  a  solicitor  no  party 
to  it. 

[Stephen,  J.  It  does  not  appear  that  in  the  absence  of  the 
note  there  was  any  evidence  of  crime,  any  evidence  of  forgery.] 

No ;  and  consequently  no  foundation  for  saying  the  privilege 
was  destroyed  which  prima  facie  existed.  In  Beg.  v.  AveiTf  (9) 
this  case  of  Bex  v.  8mUh  (8)  was  questioned  by  Patteson,  J.,  who 

(1)  2  Fox  &  Smith,  379.  (6)  1  De  G.  &  Sm.  12. 

(2)  2  B.  &  B.  4.  (6)  1  Sim.  (N.S.)  1. 

(3)  1  My.  &  K.  98 ;  Roscoe's  Dig.         (7)  32  L.  J.  (Ch.)  284. 

of  Evidence  in  Grim.  Cases,  10th  ed.         (8)  1  Phil,  and  Arnold  on  Evidence, 
pp.  154-167.  118. 

(4)  5  C.  &  P.  592.  (9)  8  C.  &  P.  50G. 
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later,  in  Beg.  v.  Tylney  {1\  withdraws  his  former  opinion.  In  Beg.  1884 
y.  Hdytoard  (2)  it  seems  that  the  Gonrt  held  that  the  forged  will  ThbQubbn 
was  not  entrusted  to  the  attorney  in  professional  confidence,  and  oox^Ikd 
therefore  that  he  properly  produced  it  and  gave  eyidence.  •  In  Baiwoh. 
Beg.  Y.  Farley  (3)  the  decision  went  on  the  ground  that  the  witness 
was  not  consulted  as  a  solicitor,  but  was  only  acting  as  a  money- 
lender. The  case  of  Beg.  y.  Tylney  (4)  shews  that  Wilde,  0.  J.,  was 
of  opinion  that  if  a  solicitor  had  a  forged  deed  brought  to  him  by 
his  client  he  would  not  be  entitled  to  go  before  a  magistrate,  and 
if  he  did,  the  magistrate  could  not  receive  his  statement  against 
his  client.  Beg.  y.  Hanking  (5)  is  a  case  in  which  Coltman,  J., 
held  that  a  solicitor  ought  not  to  produce,  on  a  trial  of  his  client 
for  peijury,  the  document  in  respect  of  which  the  perjury  was 
charged,  that  document  haying  come  into  his  hands  in  the  course 
of  his  professional  employment.  Suppose  it  be  said  that,  though 
Mr.  Goodman  was  acting  professionally  the  defendants  were  not 
consulting  him  in  a  legitimate  way  so  as  to  entitle  them  to  claim 
priyilege,  to  that  the  answer  is,  that  apart  from  Mr.  Goodman's 
eyidence  there  was  no  evidence  of  it.  It  is  sufiSoient  here  to  con- 
tend merely  that  a  professional  man's  mouth  is  not  to  be  opened 
as  to  what  passed  with  him  in  what  was  prim&  fiEtcie  professional 
confidence,  without  evidence  being  first  given  to  shew  that  no 
professional  confidence  could  or  ought  to  have  existed,  though,  as 
we  contend,  authorities  put  the  matter  higher.  Independent  evi- 
dence should  have  been  called  to  destroy  the  privilege  before  the 
solicitor  was  examined,  and  the  case  as  stated  does  not  shew  this. 

[Watkin  WiLLiiiMS,  J.  The  question,  certainly,  that  presses 
upon  me  here  is,  what  foundation  was  laid  for  admitting  Mr. 
Goodman's  evidence? 

Lopes,  J.  That  is,  I  think,  probably  a  point  that  has  to  be 
considered,  but  the  point  at  the  trial  made  was  that  such  eyidence 
was  in  itself  inadmissible.] 

Here  there  were,  so  far  as  appears,  no  fsAsts  to  destroy  privilege 

(1)  18  L.  J.  (M.C.)  36 ;  1  Den.  C.  C.         (3)  2  C.  &  K.  313 ;  1  Den.  C.  C.  197. 
319.  (4)  18  L.  J.  (M.C.)  36 ;  1  Den.  0.  C- 

(2)  2  C.  &  K.  234.  319,  325. 

(5)  2  G.  &  E.  823. 
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1881        given  in  eTidence  before  Mr.  Goodman  was  called.    It  is  im- 

Tbb  Qitxek  possible  to  say  you  are  to  have  the  secret  of  the  client  disclosed 

Oox  ABs     ^  public;  to  as  to  see  if  it  ought  to  be  disclosed.    There  was 

*^'"""^-    nothing  to  ishew  the  defendants  had  any  fiaud  in  view  when  they 

went  to,  or,  indeed,  when  they  came  away  from,  the  solicitor ; 

they  went  to  see  whd^t  they  might  honestly  do,  and,  so  £ftr  as  is 

known,  did  nothing  dishonest  till  long  after,  and  certainly  they 

did  not  get  the  solicitor  to  aid  in  any  dishonesty,  or  even  ask 

him  to  do  so.   It  waef  an  honest  professional  cdnsultation.    Could 

a  prisoner's  solicitor  who  had  questioned  his  client  with  a  view  to 

his  defence  be  put  into  the  box  and  forced  to  say,  in  answer  to 

a  questidn,  "  Did  you  ask  him  how  he  accounted  for  so  and  so  ?  " 

**  Yes,  I  did,  and  he  could  not  account  for  it,"  or  *^  He  said  so  and 

so,"  which  is  then  proved  to  be  plainly  a  falsehood. 

Lastly,  the  question  for  the  Court  is,  was  the  evidence  properly 
received,  which  means,  was  it,  under  the  circumstances  then 
proved  in  evidence  properly  received. 

WooUeU,  {WiUauffhby,  with  him),  for  the  prosecution.  Can  a 
consultation  with  a  view  of  conimitting  a  crime  be  privileged ;  is 
such  a  consultation  within  the  scope  of  a  solicitor's  employment  ? 
That  is  the  question  raised ;  no  point  was  made  that  some  of  the 
other  evidence  should  have  been  taken  before  Mr.  Goodman  was 
called.  The  objection  was,  that  the  evidence  was  not  evidence 
that  could  be  received,  and  cansequently  th^t  is  the  only  point 
reserved,  and  no  statement  is  made  in  the  case  of  facts  and  cir- 
cumstances  with  regard  to  the  interpleader  whi<^h  had  been  proved 
before.  InjBe^.v.Orton(l),whiohwasatrialatbar,Cockbum,C.J., 
upon  objection  being  made  that  a  document  sought  to  be  put 'in 
evidence  by  the  prosecution  was*  inadmissible  as  being  entrusted 
to  the  prisoner's  solicitor  professionally,  rules  as  follows: — 
'*  I  take  it  that  if  a  matter  is  communicated  to  an-  attorney  in 
the  confidential  relation  of  attorney  and  client,  and  if  that  has 
been  done  fqr  the  purpose  of  working  out  a  fraud,  fraud  would 
destroy  the  privilege,  for  the  purpose  for  which  the  communica- 
tion was  made  would  deprive  it  of  the  character  of  a  privileged 
communication."    Lush,  J.,  says  ^^I  am  disposed  to  put  it  on 

(1)  Shorthand  Notes,  vol.  iU.  p.  2381. 
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still  wider  ground,  and  to  hold  that  the  law  does  xK>t  allow       ISM 

under  the  i^ame  of  privilege  any  person  to  withhold  eiddenoe  ^rmToomr 

whioh  is  within  his  power,  which  may  be  used  in  support  of  a     oex^iiBD 

criminal  charge."    In  the  oase  of  Tiehbome  v.  LuSUngton  (1),     BAnmai. 

Boyillf,  C.X9  is  reported,  as  saying  '^  It  must  not  be  understood 

that  I  give  the  slightest  sanction  for  there  being  any  privilege  of 

a  client  who  constdts  an  attorney  as  to  thiB  concoction  or  with 

respect  to  the  committing  of  a  crime  or  a  fraud.    I  believe  the 

law  isy  and  properly  is,  /Ihat  if  a  party  consults  an  attorney  and 

obtains  advice  for  what  afterwards  turns  put  to  be  the  commission 

of  a  crime  or  a  fraud,  that  party  «6  consulting  the  attorney  has  no 

privilege  whatever  to  close  the  lips  of  the  attorney  from  stating 

the  truth."    In  Qaridide  v.  Outram  (2),  Wood,  V.C.,  states  the 

pmtter  very  strongly,  and -calls  attention  to  Anneal^  v;  Angh^ 

secu  (8)    He  further  bited  Beg*  y.  Dovmer  (4),;  BtuseU  v.  Jack- 

aw  (5) ;  Charlton  v.  Cocmbea,  (6) ;  FoU^t  v.  Jeffereffs  (7) ;  Wadsworth 

V.  Samshaw,  (S)  '  In  each  case  it  is  for  the  judge  to  exercise  his 

discreticoi  as  to  such  evidence,  and  no  point  as  to  the  exercise  of 

such  discretion  is  reserved  here,  but  the  bare  question,  assuming 

prop^  circumstances  proved^  could  this  evidence  be, legally 

admitted? 

.   K  Clarke^  in  reply.    The  judge  decided  nothing  absolutely, 

but  has  left  it  to  this  Court  now  to  say  whether  he  ought  to  have 

admitted  the  evidence.    It  is  not  a  question  of  discretion.    The 

rule  contended  for  is  th^t  a  solicitor  shall  not  be  forced  or  allowed 

to.betiay  professional  confidence  without  evidence  first  given, 

ab  extra,  to  shew^that  the  case,  is  not  one  where  professional 

<y>nfidenQe  can,;  or  ought  lawfully  tp  exist.    The  fraudulent  or 

criminal  purpose  should  be  proved  not  assumed. 

Gbove,  J.  We  are  all  of  opinion  that  this  conviction  should 
be.  affirmed,  but  as  the  case  is  of  great  general  importance  we 
shall  deliver  a  considered  judgment  on  a  future  day,  endeavour- 
ing to  define  the  principles  with  clearness  to  act  as  a  guide  in 
future  cases. 

(1)  Shorthand  J^otes,  p.  5211.]     .  (5)  9  Haro,  ?87. 

.     (2)  26  L.  J  (Ch.)  113, 115.  (6)  32  L.  J.  (Ch.)  284. 

(3)  17  St.  Tr,  11S9.  (7)  1  Sim.  (N.S.)  1. 

(4)  43  L.  T.  (N.S.)  445 ;  14  Cox,  486.  (8)  2  B.  d^  B.  4,  n. 
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19M  Dec.  20,  1884.     On  a  subsequent  day  the  judgment  of  the 

Thk  Qxteen  court  was  delivered  by  Stephen,  J.,  as  follows : — This  case  was 
Cox^AND     ^^®^  before  the  Eecorder  of  London  at  the  JPebruary  sessions  of 
Eamon.    ii^Q  Central  Criminal  Court.    The  defendants  were  convicted 
Stephen,  J.     subjoct  to  a  caso  reserved  for  our  opinion.     The  case  was  argued 
first  before  five  judges  on  the  5th  of  April,  and  afterwards,  on 
account  of  its  great  importance,  before  ten  judges  on  the  2l8t  of 
June.    We  said  on  that  occasion  that  we  were  unanimously  of 
opinion  that  the  conviction  must  be  confirmed,  but  we  deferred 
the  statement  of  our  reasons  in  order  that  they  might  be  given 
with  due  fullness  and  deliberation.    The  facts  were  as  foUows : — 
The  two  defendants,  Bichard  Cobden  Cox  and  Richard  Johnson 
Bailton,  were  indicted  for  a  conspiracy  with  intent  to  defraud 
Henry  Munster.    The  indictment  was  set  out  as  part  of  the  case. 
It  contained  six  counts,  and  was  objected  to  on  grounds  which 
we  do  not  think  it  necessary  to  state,  as  we  were  all  of  opinion 
that  some  at  least  of  the  counts  were  good ;  and  as  the  objections 
made  to  others  were  not  insisted  on  in  argument.    The  serious 
question  was  as  to  the  admissibility  of  the  evidence  of  a  solicitor 
which  was  given  under  the  following  circumstances: — On  the 
9th  of  April,  1881,  the  two  defendants  entered  into  a  partnership 
in  the  business  of  newspaper  proprietors  with  respect  to  a  news- 
paper called  the  Brightonian.    In  Febmary,  1882,  Mr.  Munster 
brought  an  action  against  Bailton  for  a  libel  which  appeared  in  that 
paper.    On  the  24th  of  June,  1882,  the  action  ended  in  a  verdict 
for  the  plaintiff  for  40^.  and  costs  as  between  solicitor  and  client. 
The  costs  were  taxed  on  the  18th  of  August,  and  on  the  20th 
execution  was  issued  against  Bailton  for  the  amount.   The  sheriff 
was  met  by  a  bill  of  sale  from  Bailton  to  Cox,  dated  the  12th  of 
August,  1882,  and  withdrew.    An  interpleader  action  to  test  the 
validity  of  the  bill  of  sale  was  tried  on  the  15th  of  January,  1883. 
At  that  action  the  deed  of  partnership  of  the  9th  of  April,  1881, 
was  produced,  bearing  upon  it  an  indorsement  purporting  to  be 
a  memorandum  of  dissolution  of  partnership  dated  the  3rd  of 
January,  1882.    The  case  for  the  prosecution  was,  that  the  bill  of 
sale  was  a  fraudulent  bill  of  sale  of  the  partnership  assets,  entered 
into  between  Bailton  and  Cox  while  they  were  partners,  for  the 
purpose  of  depriving  Mr.  Munster  of  the  fruits  of  his  judgment, 
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and  that  the  memorandtun  of  dissolution  of  partnership  was  in-       1884 
dorsed  on  the  deed,  not  on  the  2nd  of  January,  1882,  when  it  bore  "theQueet 
date,  but  subsequently  to  Mr.  Munster's  judgment.    In  order  to     cox'am) 
prove  this  case,  Mr.  Goodman,  a  solicitor,  was  called,  who  said  (his     Kailtox. 
eyidence  having  been  objected  to,  and  the  objection  having  been     Stephen,  j. 
overruled) : — "  On  the  28th  of  June,  or  thereabouts,  Bailton  and 
Oox  came  to  me,  Bailton  said,  *  I  suppose  you  have  heard  the 
result  of  the  Hunster  case  ?  *    I  said  '  Yes.^    He  said,  *  Can  any- 
thing be  done  to  prevent  the  property  being  seized  under  an 
execution  ? '    I  said,  ^  Only  a  sale  to  a  bona  fide  purchaser.'    He 
^id,  ^  Could  the  property  be  sold  and  I  remain  in  possession  as 
manager  ?  *    I  said,  *  No,  you  must  get  out  of  possession.*    He 
^d,  *  That  won't  do ;  can  I  give  a  bill  of  sale  to  Mr.  Cox  ? '    I 
^d,  'You  cannot,  because  of  the  partnership.'    Bailton  said, 

*  Does  anyone  know  of  the  partnership  besides  you  and  ourselves  ? ' 
I  said,  *  No,  not  that  I  am  aware  of,  only  my  clerks.'    Cox  said, 

*  Then  you  do  not  think  a  bill  of  sale  will  do  ? '  I  said, '  Certainly 
not.'  They  then  asked  my  fee,  and  paid  it,  and  left  the  office. 
Nothing  was  said  about  a  dissolution  at  that  interview.  The  in- 
terview was  with  me  as  a  solicitor,  and  I  was  paid  my  fee.  It  was 
expressly  arranged  that  the  partnership  should  be  kept  secret.  - 
Nothing  either  way  was  said  about  a  dissolution."  The  question 
for  our  decision  was  whether  this  evidence  was  rightly  admitted. 
We  must  take  it,  after  the  verdict  of  the  jury,  that  so  far  as  the 
two  defendants,  Bailton  and  Cox,  were  concerned,  their  communi- 
cation with  Mr.  Goodman  was  a  step  preparatory  to  the  commis- 
sion  of  a  criminal  offence,  namely,  a  conspiracy  to  defraud.  The 
conduct  of  Mr.  Goodman,  the  solicitor,  appears  to  have  been  unob- 
jectionable. He  was  consulted  in  the  common  course  of  business, 
and  gave  a  proper  opinion  in  good  faith.  The  question,  therefore 
is,  whether,  if  a  client  applies  to  a  legal  adviser  for  advice  in- 
tended to  facilitate  or  to  guide  the  client  in  the  commission  of  a 
crime  or  firaud,  the  legal  adviser  being  ignorant  of  the  purpose 
for  which  his  advice  is  wanted,  the  communication  between  the 
two  is  privileged  ?  We  expressed  our  opinion  at  the  end  of  the 
argument  that  no  such  privilege  existed.  If  it  did,  the  result 
would  be  that  a  man  intending  to   commit  treason  or  murder 

might  safely  take  legal  advice  for  the  purpose  of  enabling  himself 
Vol.  XIV.  N  2 
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1884.  to  do  SO  with  impunity,  aoid  that  the  solicitor  to  whom  the  appU- 
TbeQuees  cation  was  made  would  not  be  at  liberty  to  give  information 
Ck>x  A5D  Agt^ii^t  his  client  for  the  purpose  of  frustrating  his  criminal  pus- 
BAnm)K.  pose.  Consequences  so  monstrous  red,nce  to  an  absurdity  any 
Stephen,  J.  principle  or  rule  in  which  th^y  are  inyolv/^d*  Upon  the  fullest 
examination  of  the  authorities  we  believe  that  they  are  not  warr 
ranted  by  any  principle  or  rule  of  the  law  of  England,  but  it 
must  be  admitted  that  the  law  upon  the  sujbject  has  never  beea 
so  distinctly  and  fully  stated  as  to  shew  clearly  that  these  conse- 
quences do  not  follow  from  principles  which  do  form  part  of  the 
law,  and  which  it  is  of  the  highest  importance  to  maintain  in  their 
integrity.  We  must  also  observe  ^hat  decisions  have  been  given^ 
one  by  the  Court  of  Common  Pleas,  and  several  by  single  judges 
sitting  in  the  Crown  Courts,  or  at  Nisi  Frius,  which  have  afforded 
some  countenance  to  the  supposition  that  the  law  of  England  is 
committed  to  doctrines  from  which  these  consequences  might  be 
deduced.  We  propose,  accordingly,  first  to  state  what,  upon  a  full 
consideration  of  the  cases,  appears  to  us  to  be  the  principle  upon 
which  the  present  case  must  be.  decided,  and  then  to  examine  the 
principal  cases  in  which  it  has  been  applied,  with  the  view  of  shew* 
ing  that  our  decision  is  not  inconsistent  with  the  great  majority  of 
them  though  it  undoubtedly  does  differ  from  others.  The  case 
which  has  always  been  regarded  as  the  great  leading  authority  on 
the  question  of  the  privilege  of  legal  advisers  is  Oreenough  v. 
OcuikeU  (1)  decided  by  Lord  Brougham  in  1833.  The  question  in 
that  case  was  whether  a  solicitor,  Gaskell,  charged  with  a  fraud  upon 
Greenough  arising  out  of  the  af&drs  of  Darwell,  could  be  com- 
pelled to  disclose  to  Greenough  communications  between  Graskell 
and  Darwell,  giving  an  account  of  the  transactions  which,  led  to 
the  commission  of  the  alleged  fraud,  and  it  was  held  that  he 
could  not.  In  this  case  the  rule  as  to  prof^onal  communica- 
tions was  laid  down  in  the  following  words : — ^^  If,  touching 
matters  that  come  within,  the  ordinary  scope  of  professional  em- 
ployment, they  "  (legal  advisers)  *'  receive  a  communication  in  their 
professional  capacity,  either  from  a  client  or  on  his  account,  and 
for  his  benefit  in  the  transaction  of  his  business,  or,  which  amounts 
to  the  same  thing,  if  they  commit  to  paper  in  the  course  of  their 

(1)  1  My.  &  E.  98. 
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employment  on  his  behalf^  mattei9  which  they  know  only  throngh'       1884 
their  professional  relation  to  ihe  client,  they  are  not  only  justified  THsQumT 
in  withholding  snch  matters^  but  bound  to  withhold  them,  and     qqx 'and 
will  not  be  compelled  to  disclose  the  inf(»mation  or  produce  the    Eahaok. 
papers  in  any  court  of  law  or  equity,  either  as  paity  or  as  witness."     stepbta.  j« 
Lord  Brougham  adds : — '^  The  foundation  of  this  rule  is  not  diffi* 
cult  to  discoYcr."  ...  ^'  It  is  out  of  regard  to  the  interests  of 
justice,  which  cannot  be  upholden,  and  the  administration  of 
jnstice,  which  cannot  go  on  without  the  aid  of  men  skilled  in 
jurisprudence,  in  the  practice  of  the  courts,>and  in  those  matters 
affecting  rights  and*  obligations  which  form  the  subject  of  all 
judicial  proceedings."  Lord  Brougham  then  proceeds  to  comment 
on  the  terms  of  ihe  rule  so  stated,  and  to  i^ew  that  many  apparent 
exceptions  to  it  are  not  really  within  its  terms.    This  rule  has 
been  accepted  and  acted  upon  eyer  since,  and  we  fully  recognise 
its  authority,  but  we  think  that  the  present  case  does  not  ML 
either  imder  the  reason  on  which  it  rests,  or  within  the  terms  in 
which  it  is  expressed.     The  reason  on  which  the  rule  is  said  to 
rest  cannot  include  the  case  of  communications,  criminal  in  them- 
selyes,  or  intended  to  further  any  criminal  purpose,  for  the  pro- 
tection of  such  commnnications  cannot  possibly  be  otherwise  thaxk 
injurious  to  the  interests  of  justice,  and  to  those  of  the  adminis- 
tration of  justice.     Nor  do  such  communications  fall  within  the- 
terms  of  the  rule.    A  communication  in  furtherance  of  a  criminal 
purpose  does  not  **  come  into  the  ordinary  scope  of  professional 
employment"    A  single  illustration  will  make  this  plain.    It  is. 
part  of  the  business  of  a  solicitor  to  draw  wills.  Suppose  a  person,. 
personating  some  one  else,  instructs  a  solicitor  to  draw  a  will  in 
the  name  of  the  supposed  testator,  executes  it  in  the  name  of  the- 
supposed  testator,  gives  the  solicitor  his  fee,  and  takes  away  the- 
wilL    It  would  be  monstrous  to  say  that  the  solicitor  was  em- 
ployed in  the  '^  ordinary  scope  of  professional  employment."    He 
in  such  a  case  is  made  an  unconscious  instrument  in  the  commis- 
sion of  a  crime.    It  is  probable  that  if  cases  of  this  kind  had  been 
present  to  Lord  Brougham's  mind  when  he  delivered  judgment 
in  Oreenauffh  v.  Gaskdl  (1),  he  would  have  inserted  words  by  way 
of  exception  or  explanation  to  express  his  meaning  more  explicitly, 

(1)  1  My.  &  K.  98. 
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1884        bnt  the  caution  with  which  he  worded  the  principle  appears  to  us 
TheQueen^  to  haye  the  same  effect  as  the  insertion  of  such  a  qualification 
Cox  AND     would  have  had.    It  seems  to  us,  at  all  events^  that  the  case 
gAiLToy.    which  we  are  now  considering  faUs  neither  within  the  letter  nor 
Stephen,  J.     the  Spirit  of  the  description  given  by  Lord  Brougham  of  the 
privilege  of  legal  advisers.    We  will  now  state  in  the  order  of 
time  the  cases  which  confirm  us  in  this  view.      In  FolleU  v. 
Jefferyea  (1)  a  defendant  was  interrogated  as  to  letters  written  by 
her  to  her  solicitor,  said  to  have  been  intended  to  carry  out  a 
fraud.    It  was  held  that  what  she  proposed  to  do  was  not  fraudu- 
lent, but  at  the  end  of  his  judgment  Lord  Cranworth,  then  Yice- 
Chancellor,  said,  *'  It  is  not  accurate  to  speak  of  cases  of  fraud 
contrived  by  the  client  and  solicitor,  in  concert  together,  as  cases 
of  exception  to  the  general  rule.    They  are  cases  not  coming 
within  the  rule  itself;  for  the  rule  does  not  Apply  to  all  which 
passes  between  a  client  and  his  solicitor,  but  only  to  what  passes 
between  them  in  professional  confidence,  and  no  Court  can  permit 
it  to  be  said  that  the  contriving  of  a  fraud  can  form  part  of  the 
professional  occupation  of  an  attorney  or  solicitor." 

It  is  true  that  this  is  only  a  dictum,  but  it  shews  decisively 
how  Lord  Cranworth  understood  the  rule  on  this  subject,  and 
this  suggests  another  observation.  In  order  that  the  rule  may 
apply  there  must  be  both  professional  confidence  and  professional 
employment,  but  if  the  client  has  a  criminal  object  in  view  in 
his  communications  with  his  solicitor  one  of  these  elements  must 
necessarily  be  absent.  The  client  must  either  conspire  with  his 
solicitor  or  deceive  him.  If  his  criminal  object  is  avowed,  the 
client  does  not  consult  his  adviser  professionally,  because  it  cannot 
be  the  solicitor's  business  to  further  any  criminal  object.  If  the 
client  does  not  avow  his  object  he  reposes  no  confidence,  for  the 
state  of  facts,  which  is  the  foundation  of  the  supposed  confidence, 
does  not  exist.  The  solicitor's  advice  is  obtained  by  a  £raud. 
To  return  to  our  former  illustration.  If  A.,  proposing  to  forge  a 
will,  says  to  B.,  a  solicitor,  '^  forge  for  me  a  will  in  the  name  of 
C,"  he  asks  B.  to  commit  a  crime  which  is  not  B.'s  professional 
business.  If  he  says,  ^'  I  am  C.^  and  I  want  you  to  make  my 
will  for  me,"  he  reposes  no  confidence  in  B.,  but  on  the  contrary, 

(1)  1  Sim.  <N.SO  1. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  IfiS 

commits  a  gross  fraud  upon  him.  In  1851  the  case  of  Btissett  v.  1884 
Jach$(m  (1)  was  decided  before  Turner,  V.-C.  It  was  alleged  the  Qussn 
that  a  testator  had  left  certain  property  upon  a  secret  trust,  and  ^  ^* 
his  solicitor  was  examined  as  to  the  existence  of  the  trust  and  Bailtok. 
its  nature.  A  motion  was  made  to  suppress  his  deposition,  on  Stephen,  j. 
the  ground  that  he  had  been  compelled  to  violate  professional 
confidence  in  making  it.  Turner,  V.-C,  held  that  the  privilege 
did  not  exist  at  all  as  between  different  people  claiming  under 
the  client,  as  the  client's  intentions  were  more  likely  to  be  carried 
out  if  his  communications  with  his  solicitor  were  known  than  if 
they  were  concealed.  It  was  further  objected  that  the  disclosure 
of  the  communications  "  might  lead  to  the  disclosure  of  an  illegal 
purpose."  Sir  George  Turner  observed  on  this  that  he  thought 
that  the  communication  could  not  be  protected  on  that  account. 
He  added,  *'  On  the  contrary,  I  am  very  much  disposed  to  think 
that  the  existence  of  the  illegal  purpose  would  prevent  any  privi- 
lege attaching  to  the  communication.  Where  a  solicitor  is  a 
party  to  a  fraud  no  privilege  attaches  to  the  communications 
with  him  upon  the  subject,  because  the  contriving  of  a  fraud  is 
no  part  of  his  duty  as  solicitor ;  and  I  think  it  can  as  little  be 
said  that  it  is  part  of  the  duty  of  a  solicitqr  to  advise  his  client 
as  to  the  means  of  evading  the  law."  In  1857  the  case  of  Oartside 
V.  OtUram  (2)  was  decided  by  Lord  Hatherley,  then  Sir  W.  Page 
Wood.  It  was  a  case  in  which  a  firm  of  wool  brokers  sought  to 
restrain  a  man  who  had  been  their  sale  clerk  from  disclosing  their 
transactions.  He  replied  that  the  transactions  were  fraudulent. 
The  Vice-Chancellor  delivered  a  judgment,  which  we  think  is 
well  summed  up  by  the  head-note :  **  Confidential  communica- 
tions involving  fraud  are  not  privileged  from  disclosure."  The 
following  observations  in  the  judgment  appear  to  us  very  weighty, 
and  bear  directly  on  the  present  question.  **  The  true  doctrine 
is,  that  there  is  no  confidence  as  to  the  disclosure  of  iniquity. 
You  cannot  make  me  the  confidant  of  a  crime  or  a  fraud  and  be 
entitled  to  close  up  my  lips  upon  any  secret  which  you  have  the 
audacity  to  disclose  to  me  relating  to  any  fraudulent  intention  on 
your  part ;  such  a  confidence  cannot  exist."  He  afterwards  refers, 
by  way  of  illustration,  to  the  question  of  professional  confidence. 

(1)  9  Hare,  387.  (2)  26  L.  J.  (Ch.)  113. 
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1884  *^  As  regards  the  question  before  courts  of  justice  when  the  ques- 
TheQceen^  tion  has  been  whether  a  witness  ought  to  disclose  that  which  has 
Cox  ASD  ^®®^  communicated  to  him,  I  think  the  authorities  largely  pre- 
^K^|™>^-  ponderate  for  allowing  no  such  protection  even  in  one  of  the  most 
stepben,  J.  Confidential  relations — that  between  attorney  and  client ;"  and 
after  referring  to  some  cases,  which  we  shall  examine  more  fully 
hereafter,  he  says  that  he  adopts  as  his  own  language  used  in  argu- 
ment in  the  case  of  Annedey  y.  Anglesea  (1)  by  Serjeant  Tisdall,  ^  I 
shall  beg  leave  to  consider  whether  an  attorney  may  be  examined 
to  any  matter  which  came  to  his  knowledge  as  an  attorney.  If  he 
is  employed  as  an  attorney  in  any  unlawful  or  wicked  act,  his  duty 
to  the  public  obliges  him  to  disclose  it ;  no  private  obligations 
can  dispense  with  that  universal  one  which  lies  on  every  member 
of  society  to  discover  every  design  which  may  be  ibrmed  con- 
trarj'  to  the  laws  of  society  to  destroy  the  public  welfare."  The 
Yice-Chancellor  quotes  with  approbation  parts  of  the  judgment 
of  the  judges  in  the  same  case  and  to  much  the  same  effect.  The 
last  of  this  series  of  cases  to  which  we  shall  refer  appears  to  us 
to  be  directly  in  point  in  the  present  case.  It  is  part  of  the 
case  of  Beg,  v.  Orton  (2),  for  perjury.  Orton  was  indicted  for 
peijury  in  denying  .that  he  was  Orton,  and  affirming  that  he 
was  Tichbome.  He  gave  Mr.  Holmes,  a  solicitor,  instructions 
to  prepare  a  will  disposing  of  the  property  to  which  he  said  he 
was  entitled ;  and  as  part  of  the  evidence  against  him  consisted 
in  the  alleged  resemblance  of  his  handwriting  to  that  of  Orton 
and  its  alleged  difference  from  that  of  Tichbome,  the  instructions 
for  the  will  were  tendered  for  the  purpose  of  enforcing  this  argu- 
ment. They  were  objected  to  on  the  ground  of  professional 
privilege,  and  the  Court  dealt  with  the  matter  as  follows: — 
"  Cockbum,  C.  J.— We  must  assume,  prima  facie,  for  the  purpose 
of  the  inquiry,  but  only  for  that  purpose,  that  the  purpose  which 
the  defendant  had  in  seeking  to  obtain  these  estates,  which  he 
proposed  here  to  dispose  of  by  the  will  for  which  he  gave  instruc- 
tions to  Mr.  Holmes,  was  a  fraudulent  purpose,  that  of  obtaining 
estates  to  which  he  was  not  entitled.  Then  the  principle  on 
which  we  proceed  is  this :  that  where  anything  is  done,  any  com- 
munication made  from  a  client  to  an  attorney,  with  reference  to  a 

(1)  17  Howell  St.  Tr.  1139.  (2)  Shorthand  Notes,  vol.  iii.  p.  9381. 
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fraudulent  purpose,*  the  privilege  does  not  exist ;  the  fraudulent  1884 
charact^  of  the  communication  takes  away  the  privilege.  Now,  xue  qcesn 
here,  assuming  hypothetically,  for  the  mere  purpose  of  the  argu-  coxand 
ment^  that  which  is  the  subject-matter  of  this  inquiry,  which  the  Railtok. 
jury  will  have  eventually  to  determine,  that  the  defendant  was  Stephen,  j. 
engaged  in  a  fraudulent  scheme  to  acquire  estates  to  which  he 
was  not  entitled,  and  gives  instructions  for  a  will,  by  which  will 
these  estates  which  he  thus  fraudulently  seeks  to  acquire  are  to 
be  disposed  of,  and  amongst  other  things  these  estates,  or  portions 
of  them,  are  intended  to  be  given  to  his  attorney  and  other 
persons  who  are  co-operating  with  him  in  this  scheme.  Now, 
inasmuch  as  this  would  be  for  the  purpose  of  having  the  effect  of 
Simulating  the  attorney  to  more  activity  and  earnestness  in 
assisting  him  to  carry  out  this  scheme,  which  we  assume  for  the 
purpose  is  based  in  fraud  and  iniquity,  then  that  is  dehors  the 
privilege.  If  he  had  told  his  attorney  beforehand  that  he  was 
seeing  to  acquire  estates  which  he  was  not  entitled  to,  and 
employed  the  attorney  for  the  purpose,  the  attorney,  however 
innocent^  in  the  one  case,  of  course  he  would  not  be  innocent,  but 
assuming  the  attorney  knew  nothing  of  the  iniquity  of  wicked- 
ness of  the  purpose,  but  believed  himself  honestly  employed,  yet 
if  the  dient  had  a  dishonest  purpose  in  view  in  the  communica- 
tion he  makes  to  his  attorney  with  the  view  of  making  the 
att<Hmey  the  innocent  instrument  of  carrying  out  the  fraud,  it 
deprives  the  communication  of  the  privilege.  So  I  think  here 
that  if  the  communication  has  not  for  its  immediate  object  the 
carrying  out  of  a  fraud,  but  still  affects  the  accomplishment  of  it 
by  inducing  the  attorney  to  take  greater  care,  and  to  use  more 
diligence,  and  to  be  more  careful  than  he  otherwise  would  be 
in  the  furtherance  of  the  thing,  it  still  comes  to  the  same  thing. 
Of  course,  in  deciding  such  a  question,  we  must  for  the  purpose 
assume  that  the  purpose  was  a  fraudident  one ;  because  that  is 
the  way  the  case  is  presented  to  us.  Of  course,  we  are  not  pro- 
nouncing any  opinion  as  to  the  affirmative.  We  have  still  the 
inquiry  involving  that  question,  but  whatever  further  inquiry 
there  may  be,  I  think  it  is  admissible."  Mellor,  J.,  agreed. 
Lush,  J.,  said : — ^^  I  am  disposed  myself  to  put  it  on  this  ground^ 
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1884        and  to  hold  that  the  law  does  not  allow  under  the  name  of  privi- 
The  Qu££n  lege  any  person  to  withhold  evidence  which  is  within  his  power,. 
Co;-^«     which  may  be  used  in  aupport  of  a  criminal  charge." 
Ratltox.        iji  the  case  of  Tiehbome  v.  Luahingtan  (1),  out  of  which  the 
Stephen,  J.     prosecutiou  of  Orton  for  perjury  arose,  Bovill,  C. J.,  at  the  close 
of  the  case,  said,  **  I  believe  the  law  is,  and  properly  is,  that  if  & 
party  consults  an  attorney,  and  obtains  advice  for  what  after- 
wards turns  out  to  be  the  commission  of  a  crime  or  a  fraud,  that 
party  so  consulting  the  attorney  has  no  privilege  whatever  to 
close  the  lips  of  the  attorney  from  stating  the  truth.    Indeed,  if 
any  such  privilege  should  be  contended  for,  or  existed,  it  would 
work  most  grievous  hardship  on  an  attorney,  who,  after  he  had 
been  consulted  upon  what  subsequently  appeared  to  be  a  manifest 
crime  and  fraud,  would  have  his  lips  closed,  and  might  place  him 
in  a  very  serious  position  of  being  suspected  to  be  a  party  to  the 
fraud,  and  without  his  having  an  opportunity  of  exculpating  him- 
self, •  .  .  There  is  no  privilege  in  the  case  which  I  have  suggested 
of  a  party,  consulting  another,  a  professional  man,  as  to  what  may 
afterwards  turn  out  to  be  a  crime  or  fraud,  and  the  best  mode  of 
accomplishing  it." 

Upon  these  grounds,  we  consider  that  the  question  asked  of 
Mr.  Goodman  in  the  present  case  was  properly  put  and  answered. 
We  now  proceed  to  consider  the  cases,  some  of  which  have  pro- 
duced a  different  impression.  We  may  first  shortly  notice  three 
Chancery  cases  to  which  we  have  been  referred.  In  one  of  these* 
— Kelly  V.  Jackson  (2) — it  was  decided  that  a  solicitor  who  had 
suggested  a  fraud  to  his  client  could  not  claim  privilege  on  the 
ground  that  his  knowledge  of  the  matter  was  derived  from  his 
client.  In  the  other  two — MamingUm  v.  MomingUm  (3)  and 
Charlton  v.  Combes  (4) — it  was  held  that  where  client  and  solicitor 
were  co-conspirators  in  a  fraud,  the  solicitor  must  be  charged 
with  the  fraud  if  discovery  was  required  of  him,  but  nothing  was 
said  as  to  the  case  of  fraudulent  or  criminal  communications  by 
a  guilty  client  to  an  innocent  solicitor.  We  may  accordingly 
pass  by  these  cases  without  further  notice.    The  cases,  decided  at 

(1)  Shorthand  Notes,  p.  5211.  (3)  2  J.  &  H.  697. 

(2)  13  Ir.  Eq.  129.  (4)  32  L.  J.  (Ch.)  284. 
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Nisi  Prias  or  in  the  Courts  of  Commoii  Law^  are  as  follows^  taking  igg^ 
them  in  order  of  time : — The  first  is  Annedey  v.  Anglesea  (1),  tried  "x^bq^^ 
in  Dublin  in  1743.  We  have  already  mentioned  the  principal  «• 
point  in  this  case,  as  having  been  quoted  with  approyal  by  Lord  Bailton. 
Hatherley  in  Oart$ide  y.  Outram.  (2)  The  question  was  whether  ste^he^j. 
Lord  Anglesey  had  caused  Annesley,  the  true  heir  to  the  pro- 
perty, to  be.  kidnapped  and  carried  off  to  America,  in  order  that 
Lord  Anglesey  might  enjoy  the  family  estates.  The  eyidence 
offered  was  that  Lord  Anglesey  had  employed  an  attorney  to 
prosecute  Annesley  for  murder  in  respect  of  the  death  of  a  person 
whom  Annesley  had  accidentally  killed,  saying  he  would  "  giye 
10,000Z.  if  he  could  get  him  hanged."  On  this  eyidence  the 
remarks  already  quoted,  and  others  to  the  same  effect,  were  made 
on  a  trial  at  bar.  The  next  case  was  Bex  y.  JDioaan  (3),  decided 
in  1765.  In  this  case  one  Fearse  had  produced  forged  youchers 
before  a  master  in  Chancery,  and  Dixon,  his  attorney,  was  sub- 
poenaed to  produce  them  to  the  grand  jury,  before  which  Peach 
was  indicted.  He  refused,  and  an  attachment  was  moyed  for 
against  him,  but  the  Court  refused  to  grant  it.  It  does  not 
appear  how  the  papers  came  into  Dixon's  hands.  There  is  cer- 
tainly nothing  to  shew  that  Peach  gaye  them  to  him  for  any 
unlawful  purpose.  He  may  haye  deposited  them  with  him  after 
the  crime,  and  for  the  purposes  of  his  defence.  The  next  case  is 
Cramack  y.  HecUhcote  (4),  decided  in  1820.  In  this  case  the 
question  was  whether  a  deed  was  fraudulent,  and,  "  to  proye  the 
fraud,  the  defendant  proposed,  among  other  eyidence,  to  call 
Smith,  an  attorney,  to  whom  the  father"  (the  assignor)  ''had 
applied  to  draw  the  assignment,  and  who  had  refused  to  draw  it, 
knowing  that  an  execution  had  been  issued  against  the  father." 
The  full  Court  of  Common  Pleas  (Dallas,  C.  J.,  and  Burrough  and 
Bichaidson,  JJ.)  held  that  this  eyidence  was  rightly  rejected  at 
the  triaL  This  case  closely  resembles  the  one  now  before  us. 
Indeed,  the  only  distinction  is  that  the  objection  taken  to  the 
eyidence  was  that  the  priyilege  of  solicitors  extended  only  to 
communications  made  in  the  progress  of  a  cause.  The  Court, 
accordingly,  do  not  seem  to  haye  had  before  them  the  considera- 

(1)  17  St.  Tr.  1139.  (3)  3  Burr.  1687. 

•  (2)  26  L.  J.  (Cb.)  113.  (4)  2  B.  &  B.  4. 
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1884  tions  to  which  we  hove  addressed  oarselves.  If  the  case  cannot 
The  QtTBEN  ^  supported  on  this  ground  we  differ  from  it,  as  it  seems  to  us 
Coi^Airo  ^^  ^®  opposefd,  not  only  to  all  principle,  but  to  the  series  of 
Railtoh.  authorities  which  we  have  already  referred  to.  It  is  right  to  say 
Stephen,  J.  that  CromocJc  V.  Heathcote  (1)  is  approved  of  in  Greerhough  v.  Gas- 
MU  (2),  and  in  other  cases,  but  it  is  cited  only  as  a  general  state- 
ment of  the  doctrine  of  privilege,  and  the  particular  point  now 
under  consideration  is  not  discussed  or  mentioned.  The  point 
for  which  it  is  cited  is,  that  it  decides  that  privilege  is  not 
confined  to  communications  made  in  the  course  of  a  suit.  The 
next  case  is  Bex  v.  Smith.  (3)  In  this  case  Holroyd,  J.,  refused 
to  compel  an  attorney  to  produce  a  forged  promissory  note  which 
the  prisoner  had  given  to  him  in  order  to  sue  upon  it.  It  had 
been  produced  before  the  magistrates,  and  returned  to  the 
attorney  at  his  request,  as  he  said  he  had  a  lien  on  it.  We  do 
not  agree  with  this  decision.  It  was  said  not  to  be  law  by  Patte- 
son,  J.,  in  Beg,  v.  Avery  (4),  though  some  years  afterwards  he 
said  that  ^^  the  observations  he  was  reported  to  have  made  about 
it  seem  too  strong " :  Beg.  v.  Tuffs.  (5)  The  Nisi  Prius  case  of 
DoS  V.  Harris  (6)  decided  in  1833  by  Justice,  afterwards  Baron 
Paike,  was  precisely  similar  to  Gromach  v.  Eeathcote  (1),  and  was 
decided  expressly  on  the  authority  of  that  case.  The  case  of 
Knight  v.  Turguand  (7)  was  also  mentioned  to  us.  It  is  enough 
to  say  of  it  that  it  was  not  a  case  of  fraud  or  crime. 

The  next  case  is  Beg.  v.  Hay  ward  and  Others.  (8)  In  that  case 
Pollock,  C.B.,  admitted  a  forged  will  which  the  prisoners  by  a 
trick  had  got  into  the  possession  of  the  attorney  who  produced  it, 
hoping  that  he  might  act  on  it,  as  he  did.  The  judges  held  that 
this  will  was  rightly  admitted,  there  having  been  no  professional 
confidence,  "even  if  that  would  have  made  any  difference.'*  This 
case  is  an  authority  in  favour  of  the  view  taken  by  us.  There 
can  in  reason  be  no  distinction  between  getting  a  will  into  a 
solicitor's  possession  by  fraudulently  putting  it  amongst  other 

(1)  2  B.  &  B.  4.  (5)  1  Den.  C.  C.  324. 

(2)  1  My.  &  K.  98,  (6)  5  €.  &  P.  592. 

(3)  1  PhiUips  &  Arnold  on  Evi-  (7)  2  M.  &  W.  101,  a.d.  1836. 
dence,  118,  a.d.  1822.                                  (8)  2  C.  &  K.  234,  a.  d.1846. 

(4)  8  C.  &  P.  596,  A.D.  1838. 
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documents,  and  getting  his  advice  by  telling  a  lie  as  to  the  object       1B84 
for  which  it  is<  asked.    The  last  case  to  be  mentioned  is  Beg.  t.  xhe  Qui^' 
Tuffs,  (1)    In  this  case  the  indictment  was  for  forging  a  will.    It.         ^- 
had  been  pdt  into  the  hands  of  an  attorney  in  order  to  bd  put  in.    Railt6k. 
force,  and  the  question  was  whether  he  could  produce  it'  in  eyi^    Stephen,  j. 
dence.    The  evidence  was  admitted,  and  on  the  priscmer's  convic* 
tion  a  case  was  reserved  for '  the  fifteen  judges.    They  recom* 
maided  a  pardon  on  another  point,  and  gave  no  opinion  as  to 
the  admissibility  of  the  evidence^    From  the  observations  made 
during  the  argument  by  different  learned  judges,  as  reported  in 
the  Law  Journal,  it  would  seem  that  there  was  some  difference  of 
opinion  on  the  subject :  see  Beg.  v.  Tylney.  (2) 

From  this  examination  of  the  authorities  it  will  be  seeh  that 
we  differ  from  one  decision  of  the  full  Court  of  Common  PleaS) 
and  from  two  decisions  at  Nisi  Prius,  but  we  do  so  on  the  strength 
of  other  decisions  which  appear  to  us  not  only  to  be  of  greater 
authority,  but  also  to  be  more  in  accordance  with  legal  principles 
as  well  as  with  justice  and  expediency.  We  have  one  othe| 
matter  to  notice.  We  were  greatly  pressed  with  the  argument 
that,  speaking  practically,  the  admission  of  any  such  exception  to 
the  privilege  of  legal  advisers  as  that  it  is  not  to  extend  to  oom^ 
munications  made  in  furtherance  of  any  criminal  or  fraudulent 
purpose  would  greatly  diminish  the  value  of  that  privilege.  The 
privilege  must,  it  was  argued,  be  violated  in  order  to  ascertain 
whether  it  exists.  The  secret  must  be  told  in  order  to  see 
whether  it  ought  to  be  kept.  We  were  earnestly  pressed  to  lay 
down  some  rule  as  to  the  manner  in  which  this  consequence 
should  be  avoided.  The  only  thing  which  we  feel  authorized  to 
say  upon  this  matter  is,  that  in  each  particular  case  the  Court 
must  determine  upon  the  &cts  actually  given  in  evidence  or  pro- 
posed to  be  given  in  evidence,  whether  it  seems  probable  that 
the  accused  person  may  have  consulted  his  legal  adviser,  not 
after  the  commission  of  the  crime  for  the  legitimate  purpose  of 
being  defended,  but  before  the  commission  of  the  crime  for  the 
purpose  of  being  guided  or  helped  in  committing  it.  We  are  far 
from  saying  that  the  question  whether  the  advice  was  taken 

(1)  1  Den.  319,  325,  a.d.  1848, 18  L.  J.  (N.8.)  (M.C.)  36. 
(2)  18  L.  J.  (M.C.)  pp.  37,  38. 
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1884  before  or  after  the  offence  will  always  be  decisive  as  to  the 
Tbe  Queen  admissibility  of  such  evidence.  Courts  must  in  every  instance 
Cox  AKD  y^^S^  ^^^  themselves  on  the  special  facts  of  each  particular  case, 
'^^^^-  just  as  they  must  judge  whether  a  witness  deserves  to  be  examined 
Stephen.  J.  on  the  Supposition  that  he  is  hostile,  or  whether  a  dying  declara- 
tion was  made  in  the  immediate  prospect  of  death.  In  this 
particular  case  the  fact  that  there  had  been  a  partnership  (which 
was  proved  on  the  trial  of  the  interpleader  issue),  the  assertion 
that  it  had  been  dissolved,  the  tact  that  directly  after  the  verdict 
a  solicitor  was  consulted,  and  that  the  execution  creditor  was  met 
by  a  bill  of  sale  which  purported  to  have  been  made  by  the 
defendant  to  the  man  who  had  been  and  was  said  to  have  ceased 
to  be  his  partner,  made  it  probable  that  the  visit  to  the  solicitor 
really  was  intended  foi*  the  purpose  for  which,  after  he  had  given 
his  evidence,  it  turned  out  to  have  been  intended.  If  the  inter- 
view had  been  for  an  innocent  purpose,  the  evidence  given  would 
have  done  the  defendants  good  instead  of  harm.  Of  course  the 
power  in  question  ought  to  be  used  with  the  greatest  care  not  to 
hamper  prisoners  in  making  their  defence,  and  not  to  enable 
unscrupulous  persons  to  acquire  knowledge  to  which  they  have 
no  right,  and  every  precaution  should  be  taken  against  compelling 
unnecessary  disclosures. 

Convtction  affirmed. 

Solicitor  for  prosecution :  The  Solicitor  to  the  Treaevry. 

Solicitors  for  defendants:  Palmer  &  Bvll. 

C.  D. 
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Kov,2B. 
Ex  PABTB  NEWITT.    In  se  MANSEL.  


Bankrtiptct^ — lAquidaiUm — Removal  of  Tnutee  hy  Court — Jurudiction — Dis* 
creiion  of  Registrar-—"  Cause  shewn  **^Bankruptcy  Act,  1869  (32  d:  33 
Vid.  c  71),  8.  83.  (1) 

The  power  given  to  the  Court  by  subs.  4  of  s.  83  of  the  Bankruptcy  Act, 
1889,  to  **  remove  any  trustee  upo^  cause  shewn,"  authorizes  the  removal  of 
one  of  several  co-trustees  without  the  removal  of  alL 

''  Cause  shewn  "  does  not  mean  only  conduct  amounting  to  fraud  or  dishonesty 
on  the  part  of  the  trustee ;  it  is  enough  to  prove  conduct — such  as  vexatious 
obstruction  of  the  realization  of  the  estate  in  the  interest  of  the  debtor — ^which 
shews  that  it  is  no  longer  fit  that  the  trustee  should  remain  a  trustee. 

Though  the  making  of  an  order  to  remove  a  trustee  is  not  a  matter  of  pure 
discretion,  and  the  Court  of  Appeal  is  bound  to  see  that  cause  was  shewn  in 
order  to  found  the  jurisdiction  of  the  registrar,  yet,  if  the  facts  are  capable  of 
two  reasonable  interpretations,  the  Court  of  Appeal  will  trust  to  the  discretion 
of  the  registrar  in  determining  which  is  the  more  reasonable  interpretation  of 
the  two,  and  will  not  disturb  his  order  for  the  removal  of  a  trustee,  he,  from 
his  acquaintance  with  the  proceedings  throughout,  having  far  better  means  of 
judging  than  the  Court  of  Appeal  has. 

Appeal  firom  an  order  made  by  Mr.  Registrar  Hazlitt  on  the 
2nd  of  August,  1884,  removing  Mr.  E.  J.  Newitt  from  his  office 
of  trustee  in  the  liquidation  of  Sir  B.  M.  Mansel,  Bart. 

The  liquidation  petition  was  filed  on  the  28th  of  June,  1883. 
On  the  5th  of  September,  1883,  the  creditors  resolved  on  a  liqui- 
dation by  arrangement,  and  appointed  Newitt  and  J.  J.  Saffery 
trustees.  The  application  for  the  removal  of  Newitt  was  made  by 
Saffery.  The  grounds  of  the  complaint  made  by  him  against 
Newitt  were  thus  stated  in  the  registrar's  judgment — (1.)  That 
he  would  not  concur  with  Saffery  in  an  application  to  have  certain 
moneys  which  were  standing  in  the  debtor's  name  in  the  bank  of 
Messrs.  Child  &  Co.  transferred  to  the  trustees  as  being  part  of 
the  debtor's  estate.  (2.)  That  he  frustrated  the  sale  of  a  yacht 
which  had  been  ordered  by  the  Court  to  be  sold  as  part  of  the 
estate.  (3.)  That  he  refused  to  concur  in  the  sale  of  the  debtor's 
life  interest  in  some  real  estate. 

The  registrar  said,  **  These  specific  charges  are  iuTolved  in  a 

(1)  Vide  Bankruptcy  Act,  1883,  ss.  84,  86. 
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general  complaint  that  Newitt  has  for  some  time  past  been  de- 
liberately and  unfietirly  obstructing  the  due  realization  of  the 
estate,  against  the  interest  of  the  geiperal  body  of  creditors^  in 
collusion  with  the  debtor  and  his  solicitor."  The  registrar 
summed  up  his  judgment  thus:  ''The  ease  is  a  strong  illustration 
of  the  mischief  of  dual  trustees,  and  as  Mr.  Newitt  has,  in  my 
view,  segregated  himself  from  Mr.  Saffery  in  the  trust,  and  has 
for  some  time  past  adopted  the,  position  of  agent  to  the  debtor 
and  his  particular  circle,,!  think  it  right  to  remoye  him  from  the 
office  of  trustee." 

The  order  as  drawn  up  was,  that  Newitt  **  be  removed  from  his 
office  of  trustee  hitherto  held  by  him  ixi  conjunction  with  J.  J. 
Saffery,  and  he  is  hereby  removed  accordingly.  And  it  is  further 
ordered  that  the  said  E.  J.  Newitt  do  personally  pay  to  the  said 
J.  J.  Saffery  the  costs  of  the  motion." 

Newitt  appealed. 

Cooper  Willis f  Q.(7.,  and  Sidiiey  Woolf^  for  the  appellant.  The 
Court  has  no  power,  under  s.  83  of  the  Bankruptcy  Act,  1869  (1), 
to  remove  one  of  two  trustees  unless  it  removes  them  both.  The 
Court  cannot  appoint  a  trustee ;  it  is  only  the  creditors  who  can 
do  that. 


(1)  Sect.  83  (1).  "The  creditors 
may,  if  they  think  fit,  appoint  more 
persons  than  one  to  the  office  of  trustee; 
and  where  more  than  one  are  appointed 
they  shall  declare  whether  any  acjb 
required  or  authorized  to  be  done  by 
the  trustee  is  to  be  done  by  all  or  any 
one  or  more  of  such  persons,  but  all 
such  persons  are  in  this  Act  includ,ed 
under  the  term  'trustee,'  and  shall  be 
joint  tenants  of  the  property  of  the 
bankrupt.  The  creditors  may  also 
appoint  persons  to  act  as  trustees  in 
succession  in  the  event  of  one  or  more 
of  the  persons  first  named  declining  to 
accept  the  office  of  trustee. 

(2.)  "If  any  vacancy  occur  in  the 
office  of  trustee  by  death,  resignation, 
or  otherwise,  the  creditors  in  general 
meeting  shall  fill  up  such  vacancy,  and 
a  general  meeting  for  the  purpose  of 


filling  fip  such  vacancy  m^  be  con- 
vened by  the  continuing  trustee,  if 
there  be  more  than  one,  or  by  the  re- 
gistrar on  the  requisition  of  any  cre- 
ditor. 

(4.)  "The  Court  may,  upon  cause 
shewn,  remove  any  trustee.  The  credi- 
tors may,  by  special  resolution  at  a 
meeting  specially  called  for  that  pur- 
pose, of  which  seven  days'  notice  has 
been  given,  remove  the  trustee  and 
appoint  another  person  to  fill  his  office, 
and  the  Court  shall  give  a  certificate 
declaring  him  to  be  the  trustee. 

(6.)  "If  a  trustee  be  adjudged  bank- 
rupt, he  shall  cease  to  be  trustee,  and 
the  registrar  shall,  if  there  be  no  other 
trustee,  call  a  meeting  of  creditors  for 
the  appointment  of  another  trustee  in 
his  place." 
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When  creditors  appoint  two  trustees  it  is  because  they  hare 
confidence  in  the  two  acting  together ;  they  do  not  intend  that 
one  of  them  shall  act  alone.  If  the  registrar  removes  a  trustee^ 
the  creditors  ought  to  be  summoned  to  fill  up  the  vacancy.  The 
order  does  not  provide  for  calling  a  meeting  of  the  creditors,  and 
it  has  the  effect  of  making  Mr.  Saffery  the  sole  trustee. 

[Baqgallay,  L.J.  In  3x  parte  OuUon  (1),  under  the  Bank- 
ruptcy Act,  1849,  one  of  two  assignees  was  removed  for  misconduct 
on  the  application  of  his  co-assignee.] 

The  point  was  not  raised  whether  the  removal  of  one  had  the 
effect  of  removing  alL  This  is  a  question  affecting  the  appellant's 
character.  The  order  is  not  a  pure  exercise  of  discretion.  This 
Court  is  entitled  to  look  at  the  evidence  to  see  whether  the  order 
can  be  supported.  The  registrar's  general  knowledge  of  the  pro- 
ceedings in  the  bankruptcy  ought  not  to  be  imported  into  the 
decision  of  a  question  affecting  the  character  of  a  particular 
trustee. 

Bighamy  Q.C.,  and  Hemrg  Kiach,  for  Saffery,  were  not  heard. 
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Bagoallay,  L.J.  The  case  is  one  of  the  simplest  kind.  There 
being  two  trustees,  and  a  difference  having  arisen  between  them 
as  to  the  administration  of  the  estate,  the  registrar  has  removed 
one  of  them.  I  think  he  was  quite  right  in  removing  one ;  the 
only  question  could  be  which  of  them  ought  to  go.  The  applica- 
tion was  made  by  Mr.  Saffery,  who  desired  that  th^re  should  be 
an  immediate  realization  of  the  debtor's  assets.  The  registrar 
came  to  the  conclusion  that,  in  regard  to  the  sale  of  the  yacht  and 
of  the  debtor's  life  interest  in  some  real  estate,  Mr.  Newitt  was 
acting  in  the  interest  of  the  debtor,  in  an  interest  antagonistic  to 
that  of  the  creditors,  and  that  it  was  therefore  undesirable  that  he 
should  any  longer  remain  a  trustee.  This  appears  to  have  been 
the  view  of  the  registrar,  and  it  could  hardly  be  right  that  under 
such  circumstances  both  the  trustees  should  remain.  I  do  not 
understand  the  registrar  to  imply  that  Mr.  Newitt  had  been  guilty 
of  any  dishonest  conduct,  but  only  that  he  was  actuated  by  that 
which  is  not  in  itself  a  dishonourable  motive,  viz.,  a  desire  to  do 
the  best  he  could  for  the  debtor.    With  regard  to  the  yacht,  I  am 

(1)  3  M.  D.  &  De  G.  336. 
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ExPABTE    which  the  Court  had  made  for  its  sale.     In  my  opinion,  the 

Nbwitt.     registrar  was  perfectly  justified  in  making  the  order  upon  the 

Hansel,     general  grounds  on  which  he  professed  to  act.    I  go  further,  and 

BftggHiay.  L.  J.  Say  that,  if  a  Tariety  of  matters  were  brought  before  the  registrar, 

and  he,  acting  to  the  best  of  his  judgment,  came  to  the  conclusion 

that  '^  cause ''  had  been  shewn  for  removing  a  trustee,  I  should 

not  be  disposed  to  oyemile  his  decision.    But  in  the  present  case 

I  think  he  was  quilie  right. 

It  is  said,  however,  that  the  registrar  had  no  power  under  s.  83 
to  remove  one  trustee  unless  he  removed  both.  This  argument  is 
based  on  what  is  said  to  have  been  the  old  practice  under  the 
Bankruptcy  Act,  6  Geo.  4,  c.  36,  that  when  creditors  had  placed 
trust  in  two  assignees  in  bankruptcy,  you  could  not  remove  one 
of  them  without  removing  both. 

But  that  that  rule  was  not  always  acted  upon  is  shewn  by  Ex 
parte  Oulton  (1)>  in  which  case  the  right  of  one  of  two  assignees 
to  apply  to  the  Court  to  remove  his  co-assignee  for  misconduct 
was  recognised.  That  case  appears  to  me  to  be  on  all  fours  with 
the  present  case,  and  to  shew  that,  independently  of  the  provi- 
sions of  the  Act  of  1869,  one  trustee  might  apply  to  the  Court  to 
remove  his  co-trustee  on  the  ground  of  misconduct.  But  under 
s.  83  of  that  Act  it  seems  to  me  clear  that  there  is  power  to 
remove  one  of  several  trustees.  Sub-s.  4  says  that  the  Court 
may  remove  **  any  trustee."  It  is  said  that  those  words  mean 
one  trustee,  if  one  alone  has  been  appointed,  but  that  they  mean 
all  the  trustees  if  more  than  one  has  been  appointed.  I  must 
confess  that  I  cannot  follow  this  argument.  It  seems  to  me  that 
the  words  must  include  one  trustee  if  there  are  several,  and  this 
view  of  the  construction  is  confirmed  by  the  other  sub-sections. 
In  my  opinion  this  technical  ground  for  the  appeal  fiedls. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  jurisdiction  of 
the  Court  is  based  on  or  defined  by  sub-s.  4  of  s.  83.  I  quite 
agree  with  the  argument  that  the  making  of  the  order  is  not  a 
pure  exercise  of  discretion  by  the  registrar,  for  the  removal  must 
be  "  upon  cause  shewn ; "  there  must  be  "  cause  shewn  "  in  order 

(1)  a  M.  D.  &  De  G.  336. 
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to  fonnd  the  jurisdiction.  But  still,  although  "  cause  "  must  be 
shewn,  we  must  remember  that  the  matter  is  one  as  to  which  the 
tribunal  below  has  special  means  of  judging,  and  we  ought  to 
trust  considerably  to  the  discretion  of  that  tribunal.  The  regis- 
trar has  watched  the  proceedings  in  the  bankruptcy  throughout, 
and  has  £Etr  better  means  of  judging  of  the  conduct  of  the  trustee 
than  the  Court  of  Appeal,  which  has  simply  paper  materials  before 
it.  No  doubt  the  Court  of  Appeal  is  bound  to  see  that  there 
was  jurisdiction  to  make  the  order ;  that  '^  cause  "  was  shewn. 
But,  if  the  materials  are  capable  of  two  reasonable  interpreta- 
tions, the  Court  of  Appeal  ought  to  recollect  that  the  Court 
below  has  better  means  of  judging  which  of  the  two  interpreta- 
tions is  the  more  reasonable.  In  that  sense  we  ought  to  trust 
to  the  discretion  of  the  judge  below,  though  he  cannot  give 
himself  jurisdiction  if  '^  cause  "  is  not  shewn.  I  think  this  was 
the  view  taken  by  the  Court  of  Appeal  in  Ex  parte  Sheard.  (1) 
Was  there  then  '^  cause  shewn  "  for  the  remoyal  of  the  trustee  in 
the  present  case  ?  I  protest  against  its  being  said  that ''  cause 
shewn  "  must  be  equivalent  to  dishonest  conduct.  I  prefer  not 
to  attempt  to  define  the  meaning  of  the  words  ''  cause  shewn.*' 
But  there  may  be  conduct  shewing  that  it  is  no  longer  fit  that 
a  man  should  remain  a  trustee,  though  his  conduct  may  fall  far 
short  of  firand  or  dishonesty.  I  do  not  for  a  moment  suggest  that 
Mr.  Newitt  has  been  acting  dishonestly,  or  that  he  has  been 
actuated  by  any  but  the  best  intentions.  But  there  is  a  dead 
lock  between  the  two  trustees.  Is  the  business  of  the  creditors  to 
be  suspended  indefinitely  ?  The  Court  must  ascertain  what  the 
interest  of  the  creditors  requires,  and  if  it  sees  that  the  dead  lock 
is  caused  by  the  vexatious  conduct  of  one  trustee,  that  it  is  his 
fault  that  the  wheels  will  not  run,  it  ought  to  remove  him.  I 
think  that  the  vexatious  conduct  of  Mr.  Newitt  has  been  due  to 
some  desire,  no  doubt  in  itself  perfectly  laudable,  other  than  a 
desire  to  benefit  the  creditors.  I  am  content  to  rest  my  judgment 
on  his  conduct  with  regard  to  the  sale  of  the  yacht.  He  did  not 
actuaUy  disobey  the  order  of  the  Court,  but  he  sailed  as  near  to 
the  wind  as  he  could.  I  think  the  registrar  was  right  in  remov- 
ing him,  at  any  rate  he  had  good  ground  for  thinking  that  he 

(1)  16  Ch.  D.  107. 
Vou  XIV.  0  2 


1884 


£x  PABTE 

Newitt. 

Inbs 
Mansel. 

Bowen,  L.  J. 


182 


QUEEN'S  BENCH  DiVISION. 


VOL.  XIV. 


1884 


Ex  PASTE 

Xewitt. 

Ik  be 
Maitsel. 


Bowen,  L.J. 


ought  to  do  so.  As  to  the  argument  that  the  Court  cannot  re- 
move one  trustee  unless  it  removes  them  both,  it  is  only  neces* 
sary  to  look  at  the  words  of  sub-s.  4  of  s.  83 :  **  the  Court  may, 
upon  cause  shewn,  remove  any  trusteed  It  is  said  that  these 
words  mean  "  any  trustee,"  if  there  is  only  one,  and  "  any  body  of 
trustees,"  if  there  is  a  body  of  trustees.  But  tiie  words  are  ^'  any 
trustee,"  and  why  should  they  not  have  their  natural  meaning  ? 
It  is  said  that  sub-s.  1  alters  the  meaning,  because  it  says  that, 
where  more  trustees  than  one  are  appointed,  '^  all .  such  persons 
are  in  this  Act  included  under  the  term  trustee.'"  But  it  is 
necessary  to  attend  carefully  to  the  language  of  an  interpretation 
clause  and  ascertain  what  it  really  means.  Here  the  clause  says 
that  the  word  '^  trustee "  shall,  in  addition  to  its  natural  mean- 
ing, include  something  else.  It  does  not^  however,  follow  that 
because,  when  there  are  several  trustees,  they  are  all  included 
under  the  words  ^'trustee,"  each  of  them  is  not  also  included, 
especially  in  a  clause  the  object  of  which  is  to  Cetcilitate  the  re- 
moval of  trustees.  That  the  construction  which  has  been  given 
to  sub-s.  4,  by  BaggaUay,  L.J.,  is  the  correct  (Ae  seems  to  me 
conclusively  shewn  by  sub-ss.  2  and  6,  which  would  otherwise  be 
unintelligible.  The  reason  of  the  thing  and  the  interpretation 
of  the  Act  coincide,  and  the  authority  of  Ex  parte  OvUori  (1)  con- 
firms this  view.  I  think  there  is  nothing  in  the  argument  that 
the  registrar's  order  will  prevent  the  calling  of  a  general  meeting 
of  the  creditors  under  sub-s.  3. 


Fby,  L.J.  It  is  said  that  the  power,  given  to  the  Court  by 
sub-s.  4  of  s.  83,  to  remove  '^any  trustee"  does  not  enable  the 
Court  to  remove  one  of  two  trustees.  It  is  said  that  it  would  be 
unreasonable  to  give  the  Court  jurisdiction  to  remove  one  trustee, 
when  the  creditors  have  committed  the  administration  of  their 
affairs  to  the  discretion  of  two,  and  have  trusted  to  their  joint 
action.  That  objection  appears  to  me  to  be  answered  by  sub-s.  2 ; 
the  creditors  will  be  called  together  in  due  course  to  exercise 
their  discretion  in  appointing  a  new  trustee.  Then  it  is  said  that 
the  word  "  trustee  "  has  received  an  ipterpretation  in  sub-s.  1,  and 
that  when  there  are  several  trustees  it  must  be  read  as  meaning 

(1)  3  M.  D.  &  De  G.  336. 
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all  of  them.  This  argument  appears  to  me  on  the  face  of  it 
untenable.  Sub-s.  1  does  not  say  that  the  word  ^^  trustee  "  shall 
include,  and  shall  include  only,  d,  body  of  trustees,  but  that  it 
shall  include  a  body  of  tru!&tees.  I  will  give  an  illustration 
of  the  absurdity  of  the  argument  that,  when  an  interpretation 
clause  says  that  a  certain  expression'  shall  include  something, 
it  means  that  it  shall  include  the  thing  referred  to  and  nothing 
else.  In  the  year  1850  the  Act  13  &  14  Yict.  c.  21,  was  passed 
to  regulate  the  interpretation  of  future  Acts  of  Parliament, 
and  it  provided  by  s.  4  that  **  in  all '  Acts  words  importing 
the  masculine  gender  shall  be  deemed  and  taken  to  include 
females."  The  result  of  the  argument  which  has  been  addressed 
to  us  would  be  that  in  every  Act  which  has  been  passed  since 
1850  the  feminine  gender  is  alone  included.  I  am  of  opinion 
that  cause  has  been  shewn  in  the  conduct  of  Mr.  Nowitt  for  his 
removal.  I  think  the  registrar  was  quite  right,  but,  even  if  I 
had  not  entertained  so  strong^  an  opinion,  I  agree  that  this  Court 
must  always  pay  great  regard  to  the  opinion  of  the  registrar 
upon  a  matter  with  which  he  is  much  more  familiar  than  we  are. 
The  appeal  will  be  dismissed  with  costs,  but  we  do  not  interfere 
with  the  registrar's  ordfer  as  to'  costs. 
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[IN  THE  COURT  OP  APPEAL.] 

Ex  PARTE  DEARLE.    In  rb  HASTINGS. 

Bankruptcy  Petition — Petitioning  Creditor — Trustee  for  absolute  Beneficial 
Owner — Joining  Equitahle  Owner  qf  Debt — Amendment  of  Petition  — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  ss.  4c,  suh-s.  1  (g),  5,  6, 105 
(suh-s,  3). 

Under  the  Bankruptcy  Act,  1883,  as  under  the  Bankruptcy  Act,  1869,  a  mere 
trustee  of  a  debt  for  an  absolute  beneficial  owner  is  not  entitled  to  present  a 
bankruptcy  petition  against  the  debtor  unless  the  cestui  que  trust,  if  capable  of 
dealing  with  the  debt,  joins  as  a  co-petitioner. 

Ex  parte  CvHey  (9  CL  D.  307)  followed. 

When  an  act  of  bankruptcy  has  been  committed  by  the  failure  of  a  debtor  to 
comply  with  a  bankruptcy  summons,  any  creditor  may  avail  himself  of  it  for 
the  purpose  of  presenting  a  bankruptcy  petition  against  the  debtor ;  the  right 
to  petition  is  not  limited  to  the  creditor  who  has  served  the  bankruptcy  notice. 

A  bankruptcy  petition  having  been  presented  by  a  bare  trustee  of  a  debt,  and 
diflmissed  on  the  ground  that  the  cestui  que  trust  ought  to  have  been  joined  as 
a  petitioner,  leave  was  given  by  the  Court  of  Appeal  (though  more  than  three 
months  had  elapsed  since  the  presentation  of  the  petition)  to  amend  it  by  join- 
ing the  cestui  que  trust,  with  her  consent,  but  the  appellant  was  ordered  to  pay 
the  costs  of  the  appeal,  and  the  costs  (if  any)  occasioned  by  the  amendment. 

Appeal  from  an  order  of  Mr.  Begistrar  Brougham,  dismissing 
a  bankruptcy  petition. 

On  the  21st  of  May,  1884,  a  memorandum  of  agreement  was 
entered  into  between  A.  Gr.  Hastings,  of  the  first  part,  and  J.  G. 
Dearie,  of  the  second  part  (on  behalf  of  Ada  Dearie),  by  which,, 
after  a  recital  that  one  B.  J.  E.  Carr  was  indebted  to  Ada  Dearie 
in  the  sum  of  1206Z.  198. 6<Z.,  and  that  judgment  had  been  obtained 
against  Carr  for  that  amount,  it  was  agreed  that,  for  the  con* 
siderations  therein  mentioned,  Hastings  should  guarantee  the 
payment  of  the  1206Z.  198.  6c2.  by  Carr  to  Ada  Dearie,  and 
Hastings  undertook  that,  in  the  event  of  that  sum  remaining 
unpaid  on  the  29th  of  June,  1884,  he  (Hastings)  would  there- 
upon pay  the  said  sum  to  J.  G.  Dearie  on  behalf  of  Ada  Dearie. 

Hastings  and  Dearie  were  both  solicitors.  Carr  was  also  a  soli- 
citor. Ada  Dearie  was  the  sister  of  J.  G.  Dearie,  and  she  had, 
throagh  her  brother,  advanced  1200Z.  to  Carr  for  investment  by 
him.  The  1200Z.  had  not  been  repaid,  and  the  6Z.  198.  6(2.  repre- 
interest  upon  it. 
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The  12062.  IQs.  6d.  remained  unpaid  on  the  29th  of  June,  1884, 
-and  Hastings  did  not  pay  it  to  Dearie  in  accordance  with  the 
guarantee.  On  the  1st  of  July,  1884,  Dearie  commenced  an 
action  against  Hastings  in  the  Queen's  Bench  Division  on  the 
guarantee,  and  on  the  4th  of  August  he  recovered  final  judgment 
-for  12142.  Is.  On  the  7th  of  August  he  served  Hastings  with  a 
bankruptcy  notice  for  the  amount  of  the  judgment.  Hastings 
failed  to  comply  with  the  notice,  and  on  the  16th  of  August,  1884, 
Dearie  filed  a  bankruptcy  petition  against  him  in  respect  of  the 
judgment  debt  of  1214Z.  Is.,  alleging  the  non-compliance  with  the 
bankruptcy  nptice  as  an  act  of  bankruptcy.  On  the  20th  of 
October  the  registrar  dismissed  the  petition,  on  the  ground  that, 
the  petitioner  being  a  mere  trustee  of  the  debt  for  his  sister,  he 
4Jone  could  not,  according  to  the  practice  of  the  court,  as  laid 
down  in  Ex  parte  Culley  (1),  present  a  bankruptcy  petition  in 
respect  of  it,  but  that  his  sister,  who  was  his  cestui  que  trust,  must 
join  as  a  co-petitioner. 

Dearie  appealed. 


1884 


EXPABTB 

Dbablb. 

Inbb 
HAsnarGS. 


E.  Clarke^  Q.O.,  and  A.  Wallace^  for  the  appellant.  The  only 
person  who,  under  sub-s.  1  (g)  of  s.  4  of  the  Bankruptcy  Act, 
1883,  can  serve  a  bankruptcy  notice  on  a  debtor,  is  a  creditor 
who  has  obtained  a  final  judgment.  The  judgment  is  conclusive 
•evidence  that  the  debt  is  due  to  the  petitioner.  The  objection 
ought  to  have  been  raised  at  the  trial  of  the  action.  Whe^  an 
act  of  bankruptcy  has  been  committed  by  a  debtor,  s.  5  provides 
that,  ^*  on  a  bankruptcy  petition  being  presented  by  a  creditor  or 
by  the  debtor,"  the  Court  may  make  a  receiving  order,  and  s.  6 
provides  that  '^  a  creditor  shall  not  be  entitled  to  present  a  bank- 
ruptcy petition  against  a  debtor  unless"  (inter  alia)  "(b)  the 
debt  is  a  liquidated  sum,  payable  either  immediately  or  at  some 
certain  future  time."  All  these  provisions  shew  that  no  one  but 
the  creditor  who  has  obtained  the  judgment  can  present  the  peti- 
tion. If  any  other  name  than  that  of  J.  6.  Dearie  had  been  added 
to  the  bankruptcy  notice,  it  would  have  been  surplusage,  or  the 
notice  would  have  been  bad.  He  is  the  only  person  defined  by 
8.  5  as  entitled  to  petition,  and  s.  6  makes  this  still  clearer. 

(1)  9  Ch.  D.  307. 
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1^  [Bbett,  M.B.    The  question  is  whether  tl^e  old  rale  has  been 

Expabtb"  altered^  that,  when  the  creditpr  is  a  mere  trustee  of  the  debt,  the 
Peabub.     jjeneficial  owner  must  join  in  the  petition^ 

TjT  nig 

HAsnNGs.  .  XoBD  CoLEBiDGE,  C.J.  Sect.  6  of  the  Bankniptcy  Act,  1869,. 
provided  that  the  petitioning  creditor's  debt  *^  most  be  a  liqui- 
dated sum  due  at  law  or  in  equity/'  and  yet  it  was  decided  in  JSar 
parte  Culley '  (1)  that  when  the  petitioning  creditor  was  a  mere 
trustee  of  the  debt  for  an  absolute  beneficial  owner,  who  was 
capable  of  dealing  with  the  debt,  the  cestui  que  trust  must  join  in 
the  petition. . 

Bbbtt,  M.B.  The  Act  of  1888  was  passed  with.  a>  ia^owledge  of 
that  decision.] 

The  provisions  relating. to  a  banlcruptc^. notice  are  new;  the 
notice  can  only  be  served  by  a  creditor  •  who  has  obtained  a  final 
judgment. 

[LoBD  CoLEBiDaE,  C.J.  The  legal  owner  of  the  judgment 
debt  serves  the  notice  in  order  to  constitute,  an.  act  of .  bank- 
ruptcy. But  who  is  entitled  to  present  the  bankruptcy  petition  ? 
What  is  there  to  shew  that  the  old  rule  is  abrogated  ?  The  rule 
was  founded  on  this  considemtion,  that  as  against  the  cestui  que 
trust  4he  debtor  might  have  an  answer  to  the  demand  which  might 
not  be  available  as  against  the  trustee.] 

.Sect.  5  49ays  that  **  a  creditor  "  may  petition  if  a  debtor  conmiits 
an  act  of  bankruptcy ;  it  must  be  a.  creditor  who  is  entitled  to 
take  advantage  of  the  act  of  bankruptcy.  No  creditor  can  take 
advantage  of  the  act  of  bankruptcy  committed. by  &ilure  to 
comply  with  a  bankruptcy  notice  but  the  judgment  creditor  who 
has  served  the  notice. 

[LiNBLEY,  L  J«  Bule  263.  of  the  Bankruptcy  Bules,  1883,. 
preserves  the  old  practice  in  bankruptcy  matters  when  no  other 
provision  is  made  by  the  Act  or  the  Bules.] 
.  Provision  is  made  by  the  Act  in  this  case.  If  the  appellant 
and  his  sister  had  joined  in  the  petition, .  the  objection  would 
have  been  raised  that  the  sister  was  not  competent  topetition, 
because  the  debtor  had  not  failed  to  satisfy  any  debt  due  to  her* 
Having  regard  to  the  words  of  the  Act  of  1883,  Ex  parte^Oulleif  (1) 
does  not  apply.    If  the  old  rule  is  still  in  force,  a  bankruptcy 

(1)  9  Ch.  D.  307. 
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notice  caxmot  be  served  by  a  creditor  who  is  a  mere  trustee  of  a 
debt  The  present  qnestion  conld  not  arise  under  the  Act  of 
1869,  because  the  right  to  issue  a  debtor's  summons  was  not 
limited  to  a  judgment  creditor. 

At  any  lAte,  under  s.  105,  sub-s.  8,  the  Court  has  power  to 
allow  the  petition  to  be  amended,  and  under  the  circumstances 
this  power  ought  to  be  exercised.    * 

Cooper  Willis,  Q.G.,  and  Ellis  J.  Davis,  for  the  debtor,  were 
caHed  upon  only  on  the  question  of  amendment.  No  notice  has 
been  given  of  the  intention  to  ask  for  leave  to  amend,  and  there 
18  nothing  to  shew  that  the  sister  desires  to  be  joined  as  a  co- 
petitioner.  The  petition  is  more  than  three  months  old,  and  the 
^amendment  would  be  equivalent  to  the  presentation  of  a  new 
petition  founded  on  an  act  of  bankruptcy  more  than  three  months 
old.    This  would  be  contrary  to  the  provisions  of  s.  6,  sub-s.  1  (c). 


1684 


Ex  PASTE 
DSABLE. 

In  BE 

Hastings. 


LoBD  CoLERiDOS,  C.J.  On  the  first  point  I  am  of  opinion 
that  the  registrar's  decision  was  right,  and  that  the  appeal  must 
be  dismissed.  The  rule  was  established  before  the  Bankruptcy 
Act,  1869,  that  a  creditor,  who  was  a  mere  trustee  of  a  debt  for 
an  absolute  beneficial  owner  capable  of  dealing  with  the  debt, 
could  not  present  a  bankruptcy  petition  in  respect  of  the  debt 
which  was  due  to  him  in  that  character  without  the  concurrence 
of  the  cestui  que  trust  in  the  petition.  There  was- a  good  reason 
for  this  rule,  for  otherwise  before  the  Bankruptcy  Act,  1869, 
when  a  merely  equitable  debt  was  not  a  ground  for  proceedings 
in  bankruptcy  against  Ihe  debtor,  a  trustee  might  have  been  able 
to  make  a  man  a  bankrupt,  when  the  real  owner  of  the  debt 
had  no  debt  at  all,  the  debtor  having  a  perfectly  good  defence 
against  his  demand.  The  Bankruptcy  Act,  1869,  provided  that 
a  man  might  be  made  a  bankrupt  in  respect  of  a  mere  equitable 
debt.  Under  that  Act  the  non-payment  of  an  equitable  debt 
might  be  an  act  of  bankruptcy,  and  the  owner  of  an  equitable 
debt  might  present  a  petition  in  bankruptcy.  In 'that  state  of 
things,  and  after  the  passing  of  the  Judicature  Act^  1873,  it 
might  have  been  contended,  and  it  was  strenuously  contended  in 
jfo  parte  GvUey  (1),  that,  by  the  joint  operation  of  the  Bankruptcy 

(1)  9  Ch.  D.  307. 
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1884  Act,  1869,  by  which  an  equitable  debt  was  placed  on  the  same 
Ex  PABTE  footing  as  a  legal  debt,  and  of  the  Judicature  Act,  which  enabled 
Dbable.  ^Jjq  assignee  of  a  debt  or  chose  in  action  to  sue  for  it  in  his  own 
HA8TINQ8.  name,  and  provided  for  the  administration  of  law  and  equity  con- 
Lonic^ridge,  Currently,  the  reason  for  the  old  rule  in  bankruptcy  had  ceased, 
^"^  and  the  rule  might  be  taken  to  have  been  abrogated.  But  in 
1878  Ex  parte  Gutley  (1)  was  decided,  and  it  is  an  express  deci- 
sion to  the  contrary.  The  argument  to  which  I  have  referred 
was  pressed  on  the  Court  of  Appeal  in  that  case  as  a  ground  for 
holding  that  the  trustee  of  a  debt  could  alone  maintain  a  bank- 
ruptcy petition  against  the  debtor.  But  James,  L.  J.,  Cotton,  L.  J., 
and  the  present  Master  of  the  Bolls,  were  all  clearly  of  opinion 
that  the  old  rule  remained  in  force.  I  think  James,  L. J.,  rather 
intimated  that  the  inclination  of  his  mind  (an  inclination  in 
which  in  the  absence  of  authority  I  should  have  been  disposed 
to  share)  was  to  get  rid  of  the  rule  if  it  could  be  done.  But  he 
thought  that  in  the  fietce  of  the  Bankruptcy  Act,  1869,  and  of  the 
Judicature  Act,  there  was  good  reason  for  maintaining  the  old 
rule.  He  said  (p.  309),  ^'  There  is  nothing  in  the  Judicature  Act, 
or  in  s.  6  of  the  Bankruptcy  Act,  to  alter  the  old  rule  of  law  or 
practice  of  the  Bankruptcy  Court ;  that  for  the  safety  of  mankind 
the  beneficial  owner  must  join  in  the  requisite  oath  that  the  money 
is  justly  and  truly  due ;  that  it  has  not  been  paid,  and  that  he 
has  no  security  for  it.  It  was  considered  not  su£Scient  to  have 
only  the  oath  of  a  man  to  whom  in  fetct  not  a  farthing  was  due, 
and  who  might  know  nothing  at  all  about  the  security  which  the 
real  owner  had  got.*'  The  present  Master  of  the  Bolls  concurred 
in  this  view,  and  so  did  Cotton,  L.J.  This  being  the  state  of 
things  in  1878,  the  Bankruptcy  Act,  1883,  was  passed,  and  in  the 
present  case  the  trustee  of  a  debt  is  the  sole  petitioning  creditor. 
The  cestui  que  trust  on  whose  behalf  and  for  whose  benefit  the 
petition  is  presented,  and  who  is  the  person  really  entitled  to 
the  money,  is  his  sister.  The  ground  on  which  it  is  suggested 
that  the  brother  can  present  the  petition  alone,  and  that  the  old 
rule  in  bankruptcy  is  to  be  considered  at  an  end,  is  this,  that, 
amongst  a  variety  of  things  which  are,  by  s.  4  of  the  Bankruptcy 
Act,  1883,  made  acts  of  bankruptcy,  sub-s.  1  {g)  provides  that 

(1)  9  Ch.  D.  307. 
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the  fEiilnre  of  a  debtor  to  comply  with  the  requirements  of  a  bank-  1884 
mptcy  notice  served  on  him  by  "  a  creditor  who  has  obtained  expabte^ 
a  final  judgment  against  him  for  any  amount,"  shall  be  an  act  of  ^*^*^^ 
bankruptcy.  In  the  present  case  the  legal  creditor— the  trustee —  Haotikcml 
had  under  Order  XIV.  of  the  Bules  of  the  Supreme  Court,  1883,  utd  ooieridm, 
irobtained  a  final  judgment  against  the  debtor.  He  was  (I  do  not 
«ay  the  only  person  who  could),  but  he  was  a  person  competent  to 
obtain  that  judgment.  He  did  obtain  it,  and,  on  the  money  not 
being  paid  in  compliance  with  the  bankruptcy  notice,  an  act 
of  bankruptcy  was  committed  by  the  debtor.  Who  is  to  take 
advantage  of  the  act  of  bankruptcy  ?  The  appellant  says  that  the 
only  person  who  can  do  so  is  the  creditor  who  has  obtained  the 
final  judgment.  No  doubt,  under  sub-s.  1  {g)  of  s.  4,  the  creditor 
who  has  obtained  the  judgment  is  the  person  who  must  serve  the 
notice  which  is  to  create  the  act  of  bankruptcy.  But  then  comes 
6.  5,  which  says  that,  '^  if  a  debtor  commits  an  act  of  bankruptcy, 
the  Court  may  on  a  bankruptcy  petition  being  presented,  either 
by  a  creditor  or  by  the  debtor,*'  make  a  receiving  order.  The 
argument  is  that,  when  a  creditor  has  obtained  a  final  judgment, 
and  has  served  a  bankruptcy  notice  which  has  resulted  in  an  act 
of  bankruptcy,  ^  a  creditor  "  in  s.  5,  means  '^  the  creditor  who  has 
obtained  the  final  judgment,"  and  that  that  creditor  alone  can 
present  the  petition.  It  is  obvious  that  that  conclusion  does  not 
follow  firom  the  words  of  the  Act,  which  naturally  imply  that 
a  creditor  may  present  a  bankruptcy  petition  founded  on  an  act 
of  bankruptcy  which  has  been  created  by  the  intervention  of 
another  creditor.  Independently  of  any  question  of  trustee  and 
cestui  que  trust  there  is  nothing  in  the  Act  to  shew  that  the 
•creditor  mentioned  in  s.  5,  and  the  creditor  mentioned  in  s.  4, 
su\y&.  1  {g)y  must  be  the  same  person.  For  my  own  part  I  think 
that  he  need  not,  and  that  a  bankruptcy  petition  founded  on 
the  fiedlure  of  a  debtor  to  comply  with  a  bankruptcy  notice  may 
be  presented  by  another  creditor  who  did  not  serve  the  notice. 
There  appears,  therefore,  to  be  as  grave  reason  for  the  existence 
of  the  old  rule  as  ever  there  was,  and,  if  there  is  nothing  in  the 
Act  to  alter  it,  it  must  be  considered  as  still  subsisting.  More- 
over, when  the  Act  of  1883  was  passed,  the  decision  of  the  Court 
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1884        of  Appeal  m  Ex  parte  CuUeif  (1)  had  been  given,  and  the  fiamers 

Ex  PABTE    of  the  Act  of  1883  mnst  be  taken  to  have  known  of  that  decision, 

'^"**     and  they  were  no  doubt  well  acquainted  with  the  practice  in 

HAflToras.    bankruptcy,  and  yet,  when  a  single  word  would  have  sufficed  to 

Lonioderidge,  Salter  the  rulc,  they  left  it  just  as  the  Act  of  1869  had  done. 

The  same  aigument  which  has  been  addressed  to  us  was  addressed 

without  success  to  the  Court  of  Appeal  in  Ex  parte  CuUey  (1),  and 

it  nrast  equally  fiEkil  now. 

Then  arises  the  question  whether  we  ought  to  allow  an  amend- 
ment of  the  petition.  I  think  we  haye  clearly  power  to  do  so 
under  s.  105^.  and  the  only  question  is  whether  the  case  is  a 
proper  one  for  the  exercise  of  the  power?  I  think  it  is.  A 
blunder  by  no.  means  imnatural  has  .been  made  in  the  construc- 
tion of  the  Act ;  it  is  a  mere  slip.  I  think  it  would  be  just  to 
allow  the  name  of  the  sister,  on  proper  torms,  to  be  added  as  a  co- 
petitioner,  and  that  the  proceedings  should  then  be  continued 
With  the  addition  of  her  name ;  but  I  think  that  the  person  who 
has  made  the  blunder  must  pay  for  it.  The  appellant  will  haye  a 
week  within  which  to  inake  L  ai»eudinent:  L  which  he  mnst 
obtain  the  consent  of  his  sister,  and  he  must  pay  the  costs  of  the 
appeal,  and  the  costs  (if  any)  occasioned  by  the  amendment.  The 
petition  when  amended  must^be  re-senred  within  a  week.  The 
amendment  must  be  taken  to  have  been  made  at  the  time  when 
the  petition  was  presented. 

Bbett,  M  Jl.  In  order  to  maintain  a  bankruptoy  petition 
under  the  present  Bankruptoy  Act,  there  must  be  a  good  petition- 
ing creditor's  debt,  a  good  act  of  bankruptoy,  and  the  proper 
petitioning  creditor.  In  the  present  case  it  cannot  be  doubted 
that  there  is  a  good  petitioning  creditor's  debt — ^the  debt  is  a 
judgment  debt — and  to  my  mind  it  is  equally  clear  that  there  is 
a.  good  act  of  bankruptoy.  It  is  said  that  our  present  decision 
will  shew  that  the  judgment  for  the  debt  was  obtained  by  the 
wrong  person,  and  that,  therefore,  no  act  of  bankruptoy  has  been 
committed.  But  I  do  not  think  our  decision  affects  the  yalidity 
of  the  bankruptoy  notice  at  all ;  in  my  opinion  the  trustee  was 

(1)  0  Ch.  D.  307. 
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entitled  to  serve  the  bankraptcy  notice  alone.  It  is  said  tiiat  if 
the  cestui  que  trust  had  joined  in  the  notice,  the  notice  would 
haye  been  bad.  I  doubt  that ;  I  think  the  addition  of  her  name 
would  have  been  mere  surplusage.  I  do  not  think-  it  was  necessary 
to  add  her  name  to  the  notice.  The  only  question,  then,  is  whether 
there  is  a  proper  petitioning  creditor.'  K  I  did  not  Ihink  that 
theire  is  a  lurking  suq)icion  in  the  mind  of  my  Lord^that  Ex  parte 
Ckdley  (1)  might  and  ought  to  have  been  decided  difierentlyi  I 
should  not  add«mud[i  to  what  he  said.  But  I  was  a  party  to  that 
decision,  and  I  am  still  of  opinion  that  it  was  the  only  right  deci- 
sion. It  has  long  been  the  rule  in  banikruptcy  thatabare  trustee 
of  a  debt  for  an  absolute  beneficial  owner  capable  of  dealing  with 
the  debt  cannot  present  a  petition  against  the  debtor  without  join- 
ing the  cestui  que  trust  as  a  petitioner. .  This  was  not  a  mere  rule 
of  practice ;  it  was  a  rule  of  conduct  founded  on  principle.  For,  if 
you  took  no  notice  of  the  cestui  que  trust,  it  might  well  happen 
there  was  no  real  debt  at  all,  though  in  legal  parlance  there 
might  be  a  debt  A  cestui  que  trust- who  was  compet^it  to  do  so 
might  have  released  the  debt.  J  think  the  reason  remained  after 
the  passing  of  the  Bankruptcy  Act,  1869,  and  that  it  remains 
after  the  passing  of  the  Bankruptcy  Act,  1883,  just  as  much  as  it 
did  before^.  By  the  Act  of  1869  a  new  act  of  bankruptcy  and  a 
new  petitioning  creditor's  debt  were  created..  But  no  new  peti- 
tioning creditor  was  created ;  there  were  no  negative  words  as  to 
the  person  who  ought  to  be  the  petitioner.  And,  after  hearing 
the  very  same  argument  as  we  have  heard  now,  the  Court  of 
Appeal  came  to  the  conclusion  that,  the  reason  for  the  old  rule 
being  as  strong  as  it  was  before  the  Act,  and  there  being  no  nega- 
tive word^  in  the  Act,  the  mere  fact  that  a  new  act  of  bank-, 
roptcy  and  a  new  petitioning  creditor's  debt  had  been  created  by 
the  Act  did  not  alter  the  old  rule  as  to  the  petitioning  creditor 
when  the  debt  was  due  to  a  trustee.  So  under  the  present  Bank- 
ruptcy Act  there  is  a  new  act  of  bankruptcy  and  a  new  petition- 
ing cveditor^s  debt,  but  there  is  not  one  word  in  the  Act,  a£Srma- 
tive  or  negative,  as  to  who  is  to  be  the  petitioning  creditor.  The 
principle  of  the  decision  in  Ex  parte  OuUey  (1)  applies  under  tho 
Act  of  1888  in  precisely  the  same  way  as  it  did  under  the  Act  of 

(1)  9  Ch.  D.  307. 
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1884  1869,  only  the  argument  is  much  stronger,  because  the  Act  of 
1883  was  passed  after  that  decision  upon  the  Act  of  1869,  for  if 
the  legislature  had  intended  to  alter  that  decision,  they  had  only 
to  say  so.  It  appears  to  me  that  Ex  parte  CvUey  (1)  was  decided 
^^^^;Bi  on  good  and  sound  principles,  and  that  those  principles  remain  in 
force  under  the  present  Act  as  they  did  before.  I  think,  therefore, 
that  in  the  present  case  the  trustee  was  not  a  good  petitioning 
creditor  alone,  but  that  the  cestui  que  trust  ought  to  have  joined 
in  the  petition.  It  is  said  that  the  words  of  the  Act  shew,  that, 
when  the  act  of  bankruptcy  is  the  fSailure  to  comply  with  a 
bankruptcy  notice,  the  only  person  who  can  present  a  bankruptcy 
petition  is  the  judgment  creditor  who  has  served  the  notice.  But 
I  think  that,  as  soon  as  there  is  a  good  act  of  bankruptcy,  any 
creditor  who  has  a  good  petitioning  creditor's  debt  can  present  a 
petition  founded  on  that  act  of  bankruptcy.  There  is,  therefore, 
nothing  in  the  Act  to  break  in  upon  the  old  rule,  and  the  old 
rule  must  stand.  But  I  think  that  the  appellant  ought  to  be 
allowed  to  amend  his  petition  on  the  terms  which  have  been 
mentioned  by  the  Lord  Chief  Justice. 


LiNDLET,  L.J.  I  am  of  the  same  opinion.  It  has  been  the 
settled  rule  in  bankruptcy  for  a  great  many  years  that,  in  order 
to  maintain  a  bankruptcy  petition  in  respect  of  a  debt  due  to  a 
trustee  for  an  absolute  beneficial  owner  capable  of  dealing  with 
the  debt,  the  cestui  que  trust  must  join  in  the  petition.  The  rule 
was  intended  for  the  protection  of  the  debtor.  The  question  now 
arises  on  the  wording  of  the  Act  of  1883,  whether  it  is  still  neces- 
sary that  the  cestui  que  trust  should  join  in  the  petition,  espe- 
.  cially  when  the  debt  is  one  for  which  a  judgment  has  been 
recovered  by  the  trustee  alone.  In  Ex  parte  CvUey  (i)  it  was 
held  that  the  rule  remained  in  force  under  the  Bankruptcy  Act, 
1869,  in  the  case  of  a  trustee  who  was  a  judgment  creditor.  The 
reasons  for  that  decision  are  as  applicable  now  as  before.  But 
reliance  is  placed  on  the  language  of  s.  5.  That  section  in  effect 
says  that,  if  any  act  of  bankruptcy  is  committed,  any  creditor 
may  present  a  bankruptcy  petition.  We  are  asked  to  say  that 
any  creditor  includes  a  judgment  creditor,  although  he  is  a  mere 

(1)  9  Ch.  D.  307. 
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trustee.  I  do  not  see  how  we  can  do  this,  especially  haying 
regard  to  mle  268^  which  proyides  that  the  old  practice  is  to 
remain  in  force  where  no  other  provision  is  made  hj  the  Act  or 
the  Bules.  I  think^  therefore,  that  the  registrar's  decision  was 
right.  It  does  not  appear  that  he  was  asked  to  allow  the  peti- 
tion to  be  amended,  and  therefore  the  appeal  mnst  be  dismissed 
with  costs.  Bnt,  as  leave  to  amend  has  been  asked  for  now,  I 
think  we  onght  to  give  it.  The  petitioner  must,  however,  pay 
the  costs  of  the  amendment. 

Solicitor  for  appellant :  J.  0.  Dearie. 
Solicitor  for  the  debtor :  Benn  Davis. 

W.  L.  C. 


1884 


EXPABTI 
0BABLB. 

In  BE 

HASTIN08. 
lindlqr,  L.J. 


LANE,  AfpelIiI/lkt  ;  COLLINS,  Resfondent. 

AduLteratUmr—SdU  of  Food  and  Drugs  Act,  1875  (38  A  39  Vkt.  c.  63),  a.  G— 
Sale  </  Afiide  not  of  the  NaturCj  Subetancey  and  Quality  of  the  Article 
demanded — Prejudice  of  the  Purchaser, 

It  was  proved  on  an  information  under  s.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  that  the  appellant,  who  was  an  Inspector  under  the  Act,  on  asking  the 
respondent,  a  milk  seller,  for  "  milk,"  was  supplied  by  the  respondent  with  milk 
which  had  been  skimmed,  and  which  was,  in  consequence,  as  compared  with 
normal  milk  as  it  comes  from  the  cow,  deficient  in  butter  fat  to  an  extent  of 
60  per  cent : — 

Held,  that  on  these  facts  it  was  not  proved  that  ^ny  offence  had  been  com- 
mitted by  the  respondent  against  the  provisions  of  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

Case  stated  by  a  metropolitan  police  magistrate  nnder  20  &  21 
Vict  c.  43. 

The  facts  were,  in  substance,  as  follows : 

The  appellant  was  an  inspector  appointed  for  the  Wandsworth 
district  in  the  comity  of  Surrey  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  the  respondent  was  a  milk  seller  at  Merton, 
within  the  said  district. 

The  appellant  laid  an  information  under  s.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  68),  against  the 
respondent,  for  that  he  did,  on  the  12th  of  May,  1884,  within  the 
Wandsworth  district,  sell  to  the  prejudice  of  the  purchaser  an 
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1884  article  of  food,  viz.,  milk,  which  was  not  of  the  natoie,  substance, 
Lahb  Aiid  quality  of  the  article  demanded  by  snch  purchaser. 
O0LLIV8.  Upon  the  hearing  of  the  summons  which  was  granted  upon  the 
above  information,  it  was  prored  that  whilst  the  respondent  was 
deliyering  milk  in  the  ordinary  course  of  his  business  in  the 
Broadway,  in  the  parish  of  Merton,  the  appellant  stopped  him 
and  asked  him  for  a  pint  of  mUk.  Under  the  directions  of  the 
respondent  a  boy  assisting  the  respondent  serred  the  appellant 
with  a  pint  of  milk,  for  which  the  appellant  paid  to  the  respondent 
the  sum  of  2d. 

The  appellant  informed  the  respondent  that  he  had  bought  the 
milk  for  the  purpose  of  analysis,  and  gaTO  him  a  sample.  A  por- 
tion of  the  milk  so  purchased  by  the  appellant  was  analysed  by 
the  public  analyst  for  the  county  of  Surrey,  who  deliyered  a  cer- 
tificate to  the  effect  that  the  milk  so  analysed  by  him  was  not  a 
whole  normal  milk^  but  was  deficient  by  60  per  cent,  of  butter  fat. 

On  behalf  of  the  appellant  it  was  contended  that,  the  appellant 
haying  asked  for  milk,  the  respondent  should  haye  supplied  him 
with  unskimmed  milk,  that  is  to  say,  milk  in  its  own  normal  con- 
dition, and  from  which  no  butter  &t  had  been  abstracted. 

The  magistrate,  howeyer,  dismissed  the  summons,  on  the  ground 
that  the  respondent  had  committed  no  offence  within  s.  6  of  the 
Sale  of  Food  and.  Drugs  Act,  1875,  inasmuch  as  the  appellant  had 
asked  for  ^'milk"  and  got  "milk,"  but  milk  which  had  been 
skimmed.  The  magistrate  expressed  it  as  his  opinion  that  s.  9 
was  the  section  which  applied  to  what  the  appellant  complained  of. 

The  question  for  the  opinion  of  the  Court  was,  whether  under 
the  circumstances  the  magistrate  was  right  in  dismissing  the 
summons. 

Day,  for  the  appellant.  Milk  from  which  the  cream  has  been 
removed  is  not  of  the  nature,  substance,  and  quality  of  "  milk  " 
within  the  meaning  of  s.  6  of  the  Sale  of  Food  and  Drugs  Act, 
and,  when  a  purchaser  demands  "  milk  "  but  is  supplied  without 
notice  with  skimmed  milk,  an  offence  is  committed  under  that 
section. 

[Mathbw,  J.  Does  **  milk ''  as  a*  tenn  of  trade  necessarily 
mean  milk  from  which  none  of  the  cream  has  been  removed  ?] 
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It  is  BO  contended.  1884 

No  counael  appeared  for  the  respondent.  lanx 

V, 

Mathew,  J.  I  agree  with  the  decision  of  the  magistrate  to  the 
effect  that  on  the  facts  proyed  there  was  no  offence  s^ewn  under 
8.  6  of  the  Food  and  Drugs  Act.  What  the  purchaser  was  supplied 
with  was  milky  although  it  had  been  skimmed,  and  it  does  not 
seem  to  me  to  have  been  shewn  that  what  was  so  supplied  was 
other  than  what,  according  to  the  ordinary  use  of  the  term,  a  pur- 
chaser might  reasonably  have  expected  to  get  from  the  yendor 
under  the  designation  of  "  milk."  With  regard  to  the  question 
whether  there  was  an  offence  within  s.  9  of  the  Act  it  is  unneces- 
sary to  express  an  opinion. 

Day,  J.,  concurred. 

Appeal  dismissed^  •  - 

Solicitor  for  appellant :  W.  B.  Frandsyfor  Smallpeice  &  Sans. 

E.  L. 


THE  ATTORNEY  GENERAL  OP  THE  DUOHY  OP  LANCASTER,  Jtdy  5 ; 

Iniobmamt;  THE  DUKE  OP  DEVONSHIRE,  Dbpknpaht.  i>w.l3,15,20. 

Due&y  of  LancaUefy  Attorney  Gm&rai  (^^^English  InformaHon^  Might  to  exhibit. 

It  is  not  competent  to  the  Attoraey  General-  of  the  Duchy  of  Lancaster  to 
exhibit  an  infonnation  in  the  High  Court  of  Justice,  and  the  Court  will  order 
an  infonnation  exhibited  by  him  to  be  taken  off  the  file  on  the  application  of 
the  defen4ant  even  after  answer  put  in  by  the  defendant. 

Application  that  the  information  exhibited  in  the  case  shonld 
be  ordered  to  be  remoyed  from  the  file,  and  all  further  proceed- 
ings  stayed  on  the  ground  that  the  same  was  not  exhibited  in 
the  name  of  her  Majesty's  Attorney  General,  and  that  the  in- 
formant was  not  authorized  or  entitled  to  file  such  infonnation 
on  behalf  of  her  Majesty. 

The  information,  which  was  filed  on  the  22nd  of  December^  1881, 
was  exhibited  by  Henry  Wyndham  West^  Esq,,  Q.C.,  the  Attorney 
Creneral  of  her  Majesty's  Duchy  of  Lancaster,  appointed. by  her 
Majesty  by  letters  patent  under  the  seals  of  the  duchy  and  county 
palatine  of  Lancaster. 
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1884  It  prayed  that  it  might  be  declared  that  her  Majesty  was  from 

Attorhby    the  death  of  the  late  King  William  IV.  till  the  filing  of  the 

CteNKRAL     information  seised  in  right  of  her  Duchy  of  Lancaster  of  the 

Lamcastbb   reversion  in -fee  of  certain  gritstone  and  other  stone  in  Fairfield^ 

DuxxoF     in  the  county  of  Derby:   and  that  the  defendant  might  be 

Dkyohshiu.  ^^^^^  ^  ^^^^^^  ^  ^^^^  ^f  gritstone  and  other  stone  raised 

or  taken  in  or  from  certain  quarries  in  Fairfield  under  a  certain 
demise  made  by  William  lY.  whereby  the  hundred  and  manor  of 
High  Peaky  in  the  county  of  Derby,  was  demised  to  the  then 
Duke  of  DoTonshire,  and  of  the  expenses  of  getting  the  same, 
and  of  all  royalties  and  rents  receiyed  by  the  defendant  for  and 
in  respect  of  the  gritstone  or  other  stone  so  raised  or  taken  since 
January  17, 1858. 

The  patent  of  the  Attorney  General  of  the  duchy  constituted 
him  such  Attorney  General  *'  in  all  and  singular  suits,  complaints, 
businesses,  matters,  and  causes  in  all  our  courts  whatsoeyer  and 
elsewhere  concerning  the  same  our  Duchy  of  Lancaster,  as  well 
in  the  parts  of  our  kingdom  of  Great  Britain  called  England  as 
in  the  parts  of  Wales,  or  belonging  unto  us  by  reason  of  our  said 
duchy."  The  defendant  had  filed  an  answer  to  the  information 
on  the  1st  of  July,  1882. 

The  facts  appearing  on  the  affidavits,  which  consisted  chiefly 
of  copies  of  the  charters  and  other  records  of  the  Duchy  of  Lan» 
caster  and  the  patents  of  former  Attorneys  General  of  the  duchy, 
will  be  sufficiently  gathered  from  the  arguments  and  authorities 
cited  therein  and  from  the  judgment. 

July  5 ;  Dec.  13, 15.  Wills,  Q.a,  MeUor,  Q.a,  Charles,  Q.C, 
Edwyn  Jones,  and  EUon,  for  the  defendant,  moved  for  an  order 
in  the  terms  above  mentioned.  The  Attorney  General  for  the 
duchy,  who  is  appointed  under  the  duchy  seal  and  not  the  great 
seal,  cannot  exhibit  an  information  in  the  High  Court  of  Justice. 
Many  ancient  precedents  in  the  Placita  de  Quo  Warranto  shew 
that  originally  the  King  sued  and  was  sued  by  original  writ  in  the 
same  way  as  a  subject.  See  Allen  on  Boyal  Prerogative,  p.  190 ; 
Year  Book  22  Edw.  3,  3  b.;  24  Edw.  3,  55  b.  The  proce- 
dure by  petition  of  right  against  the  Crown  was  established  by 
Edward  I.,  and  the  method  of  proceeding  by  information  on  behalf 
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ef  the  Crown  was  not  established  until  the  times  of  Henry  YI.  and  1884 
Edward  lY.  It  must  be  remembered  in  dealing  with  this  ques-  attobnet 
tion  that  the  procedure  by  information  was  only  so .  established  q/^^^qf 
after  a  long  and  severe  struggle  on  the  part  of  the  Crown  with  the  Lanoaotkb 
Commons.  In  the  Bolls  of  Parliament  are  recorded  many  sue-  Duxxor 
eessfol  petitions  against  the  procedure  by  information :  see  Bolls 
of  Parliament,  vol.  2  (Edw.  HI.),  p.  239  (19) ;  p.  277  (18) ; 
p.  295  (12) ;  p.  320  (33) ;  Bolls  of  Parliament,  vol.  3  (Henry  IV.), 
p.  478  (111) ;  Bolls  of  Parliament,  voL  4  (Henry  V.),  p.  156  (25). 
The  charters  relating  to  the  Duchy  of  Lancaster  *are  collected 
in  Hardy's  Charters  of  the  Duchy  of  Lancaster.  The  first 
charter  under  which  the  Duchy  of  Lancaster  was  constituted  is 
a  charter  granted  to  Henry  Duke  of  Lancaster  in  the  year  1343 
(16  Edw.  3) :  Hardy's  Charters,  p.  1.  By  a  subsequent  charter 
ef  1351  (25  Edw.  3),  Hardy,  p.  10,  were  granted  '^  jura  regalia 
pertaining  to  a  county  palatine  as  freely  and  entirely  as  the 
Earl  of  Chester  is  well  known  to  hold  them  in  the  county  of 
Chester,"  and  by  this  charter  the  duchy  courts  were  created. 
There  were  subsequent  charters  in  1377  (51  Edw.  3),  Hardy, 
p.  32 ;  4  Co.  Inst.  204 ;  in  1378  (2  Bich.  2),  Hardy,  p.  62 ;  in  1390 
(13  Bich.  2),  Hardy,  p.  65.  By  a  charter  made  in  1399  (1  Hen.  4), 
Hardy,  pp.  102,  137,  138 ;  4  Co.  Inst.  205,  the  duchy  and  its 
firanchises  were  to  be  held  by  King  Henry  lY.  and  his  heirs 
separate  £rom  the  Crown,  and  it  is  provided  that  the  jura  regalia 
shall  be  exercised  by  such  officers  as  were  wont  to  be  had  in  the 
same  duchy.  It  is  well  known  matter  of  history  that  Henry  lY.^ 
feeling  doubtful  of  his  title  to  the  Crown,  wished  to  keep  the 
estate  in  the  duchy  separate  from  the  Crown. 

In  1461,  when  Edward  lY.  came  to  the  throne,  by  an  Act 
of  Parliament  a  firesh  charter  was  granted  (Hardy,  pp.  279- 
281),  by  which  the  duchy  was  incorporated,  and  was  united  in 
possession  with  the  Crown,  being  granted  to  the  King  and  his 
heirs  being  Kings  of  England  perpetually,  and  it  was  provided 
that  the  county  of  Lancaster  should  be  a  county  palatine,  and 
that  such  county  palatine  should  form  parcel  of  the  duchy,  and 
that  there  should  be  a  seal  of  the  county  palatine  and  a  seal 
of  the  duchy. 
The  grant  of  jura  regalia  to  the  duchy  can  only  apply  within 
Vol,  XIV.  P  2 
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1884       the  duchy  and  not  ontside,  and  therefore  it  is  contended  that  the^ 

Attobivet    Attorney  General  for  the  dnohy  as  such  could  have  no  right  to 

OT^OTT^F  ^^^  ^^  information  in  the  superior  courts.    About  this  time,  as 

Lawcastbb   already   stated,   the   procedure   by  information  ex-officio  was 

TfxjKE  OT     springing  up  and  becoming  part  of  the  law  of  the  land.    The 

Devonbhirb.  ^^^rious  Empson  was  then  Attorney  General  for  the  duchy.    The 

patent  by  which'  he  was  appointed  is  dated  17  Edw.  4, 1477,  and 

is  in  substantially  similar  terms  to  that  of  the  present  Attorney 

General  for  the  duchy.    It  appoints  him  Attorney  General  for 

the  duchy  ''  in  all  and  singular  suits,  plaints,  matters,  causes,  and 

businesses  in  whatsoeyer  courts  of  the  king,  and  elsewhere  con-^ 

coming  the  king's  same  duchy,  as  well  in  his  realm  of  England 

as  in  the  parts  of  Wales,  or  to  the  king  by  reason  of  his  said 

duchy  belonging  or  appertaining.-' 

Apparently,  however,  it  needed  an  Act  of  Parliament  to  give 
the  Attorney  General  for  the  duchy  this  power  of  exhibiting 
informations  in  the  superior  courts,  for  by  22  Edw.  4,  Hardy, 
p.  337,  the  power  of  exhibiting  an  information  out  of  the  duchy 
is  expressly  giren  to  the  duchy  Attorney  General ;  but  by  the 
statute  1  Bich.  8,  which  is  not  printed  in  Hardy's  collection,  the 
Act  of  22  Edwd.  4  was  repealed,  on  the  express  ground  that  it 
was  to  the  injury  of  the  subject.  The  inference  from  the  legisla- 
tion is  irresistible,  that  without  an  Act  of  Parliament  the  patent 
could  not  give  this  power. 

It  is  contended  that  the  history  of  the  thing  as  appearing  from 
the  Parliament  EoUs  shews  that  the  proceeding  by  information 
was  firom  the  first  resisted  as  unconstitutional  and  detrimental  to 
the  subject,  and,  though  certain  sorts  of  information  in  certain  cases 
ultimately  took  root  in  our  law,  and  became  established,  there  is 
no  sufficient  authority  to  shew  that  an  information  by  the  duchy 
AttomiBy  General  in  the  Exchequer  became  lawful.  On  the 
contrary,  the  statute  book  clearly  points  to  the  opposite  con- 
clusion. 

In  1  Hen.  7  an  Act  was  passed  on  the  accession  of  that  king 
resuming  many  possessions  of  the  Grown  and  the  duchy  which  had 
been  alienated.  During  the  space  of  thirty  or  forty  years  after 
that  we  find  certain  changes  in  the  form  of  the  letters  patent 
granted  to  the  Attorneys  General  of  the  duchy,  and  some  of  the 
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patents  during  that  period  are  similar  to  Empson's,  but  then  they       lS84 
assume  the  form  which  has  been  continually  followed  until  the    Attobmet 
letters  patent  granted  to  the  present  Attorney  General  in  1880.  of^Duoty^of 
In  the  form  used  prior  to  1880  is  always  some  such  expression  as    Lancabteb 
**  in  whatsoever  our  courts  and  elsewhere  within  the  same  our     Duke  ot 
Duchy  of  Lancaster.'*    In  1880  the  patent  was  made  to  revert  to     ^^^^"^^• 
a  form  substantially  identical  with  that  of  Empson's  patent 

There  are  many  instances  in  the  records  of  informations  filed 
by  the  Attorney  General  of  the  realm  in  a  superior  court  in 
duchy  matters.  There  is  no  instance  of  such  an  information  filed 
by  a  duchy  Attorney  General  The  Tear  Books,  6  Hen.  4,  p.  4, 
pL  2,  21  Edw.  4,  p.  60,  pi.  17,  26  Hen.  8,  p.  9,  pi.  3,  are  authori- 
ties to  shew  that  the  grant  of  jura  regalia  to  the  duchy  only 
applies  to  the  enjoyment  of  jura  regalia  within  the  duchy. 

The  provisions  of  the  Crown  Suits  Act,  28  &  29  YioVt:  TOSf^ 
seem  to  be  framed  upon  the  assumption  that  no  such  power  as- 
that  now  claimed  by  the  Attorney  General  of  the  duchy  existed,, 
because  the  3rd  sub-section  of  the  5th  section  of  the  Act  applies 
only  to  her  Majesty's  Attorney  General  and  the  Attorney  Gen'efal 
of  the  Prince  of  Wales  and  Duke  of  Cornwall,  and,  though  the- 
Act  expressly  mentions  the  Duchy  of  Lancaster,  the  Attorney 
General  of  that  duchy  is  not  mentioned  in  that  sub-section.  Bj- 
s.  6  an  information  means  an  information  styled  an  EngHsh  in- 
formation exhibited  in  the  Court  qf  Exchequer  in  the  name  of 
the  Attorney  General  or  of  the  Attorney  General  of  the  Prince 
of  Wales  and  Duke  of  Cornwall  as  informant.  Therefore,  if  th& 
informant's  contention  is  correct,  there  is  a  species  of  information 
to  which  the  Act  does  not  apply,  and  which  will  not  be  regulated 
by  its  provisions,  and  the  defendant  is  consequently  relegated  to 
an  unknown  procedure. 

There  is  no  precedent  to  be  found  of  an  information  by  the 
Attorney  Greneral  for  the  county  palatine  of  Chester  in  the  su- 
perior courts,  though  there  are  many  of  such  informations  in  the 
palatine  courts.    They  also  cited  Bex  v.  BereheL  (1) 

West,  Q.(7.,  Daveyy  Q.C,y  and  Trevelyauy  shewed  cause.  Thef 
terms  of  the  patent  of  the  Attorney  General  for  the  duchy  were 
altered  in  1880  to  enable  the  Attorney  General  of  the  duchy 

(1)  1  Show.  106, 114. 
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ig84  to  proceed  in  the  Queen's  Bench  Division,  there  being  certain 
prKtical  inconveniences  arising  from  the  mode  and  incidents  of 
procedure  in  the  Dnchy  Courts.  The  terms  of  the  successive 
chmiteis  of  the  duchy  shew  that  from  the  time  of  Henry  lY.  to 
Dm  OP  that  of  Edward  lY.  the  policy  of  the  kings  always  was  to  keep 
the  duchy  separate  from  the^Crown  both  in  title  and  government, 
and  to  prevent  the  merger  of  the  duchy  in  the  Crown.  In  the 
parliamentary  charter  of  Edward  lY.  (Hardy,  pp.  279,  281), 
however,  the  duchy  was  settled  upon  the  heirs  of  the  King,  being 
kings  of  England,  but  the  government  and  administration  of  the 
duchy,  as  the  private  estate  of  the  Crown,  was  still  carefully  kept 
separate  from  that  of  the  realm.  By  that  Act  the  county  of 
Lancaster  was  declared  to  be  a  county  palatine  and  made  parcel 
of  the  duchy.  In  Fisher  v.  Batten  (1)  Lord  Hale  says,  "  The 
possessions  of  the  Duke  of  Lancaster  were  not  made  a  ducatus 
until  2  Hen.  5 ;  in  the  Parliament  Boll  for  that  year  it  is  entered 
quod  sigilla  pro  ducatu  Lancastriae  allocentur,  and  that  it  should 
be  governed  per  ministros  ducatus.  By  the  Parliament  Boll 
^9  Hen.  6,  amongst  the  Tower  records,  it  appears  that  there  was 
appointed  a  chancellor  of  the  duchy  and  an  attorney,  auditor,  a 
steward,  and  a  general  receiver ;  also  a  chancellor  and  the  like 
officers  for  the  county  palatine."  Till  the  time  of  Edward  lY. 
the  Attorney  General  of  the  duchy  was  never  called  the  King's 
Attorney  General  of  the  duchy.  From  that  time  downwards  it 
will  be  found  that  he  is  always  styled  the  King's  or  Queen's 
Attorney  General  of  the  duchy.  Judicial  cognizance  has  always 
been  taken  by  all  the  courts  of  the  duchy  seaL  It  is  contended 
that  the  Attorney  General  of  the  duchy  is  the  King's  Attorney 
General  in  all  courts  for  the  purposes  of  the  duchy.  The  fact 
that  there  are  no  records  of  English  informations  by  the  duchy 
Attorney  General  prior  to  Elizabeth  is  immaterial,  for  neither 
are  there  any  records  of  such  informations  by  the  Attorney 
General  during  such  period,  the  records  of  the  Equity  side  of 
the  Exchequer  prior  to  the  time  of  Elizabeth  being  lost.  With 
regard  to  the  subsequent  period  down  to  1880,  it  is  possible  that 
the  form  of  the  patents  which  during  that  period  contained  the 
words  **  within  the  said  duchy  "  was  the  cause  of  there  being 

(1)  1  Vent  156. 
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no  such  infonnatioii  by  the  duchy  Attorney  General.    But  it       1884 
does  not  follow  that  the  Queen  cannot  create  an  Attorney  Gene-    aitobney" 
ral  for  the  duchy  for  all  matters  relating  to  the  duchy  in  all  ofdSShyop 
courts,  and  that  under  the  present  form  of  patent  there  cannot  be    Lakcasteb 
such  an  information.     Since  the  year  1880  in  the  case  of  77^6     Duke  of 
Queen  v.  Dunn  (1)  the  duchy  Attorney  General  applied  to  the 
Court  after  notice  to  the  Attorney  General,  who  made  no  objec- 
tion to  the  application,  to  order  the  issue  of  a  writ  of  subpoena  ad 
respondendum  by  information  against  Thomas  Dunn  at  the  suit 
of  the  Attorney  General  of  the  duchy,  thus  raising  the  very 
same  point  as  is  now  raised,  and  the  Exchequer  Division  granted 
the  application. 

[Day,  J.  That  was  an  ex  parte  application,  and  there  was  no 
argument  on  the  other  side.] 

The  argument  submitted  to  the  Court  was,  that  the  Queen 
could  appoint  any  person  to  be  her  attorney  to  represent  her 
anywhere  in  particular  matters,  and  that  the  terms  of  the  patent 
clearly  did  appoint  the  Attorney  General  of  the  duchy  to  repre- 
sent her  in  any  court  in  relation  to  duchy  matters. 

[Dat,  J.  When  the  nature  of  an  information  is  considered,  it 
seems  to  me  doubtful  whether  the  Crown  can  appoint  anybody  to 
go  into  Court  and  inform  other  than  the  Attorney  General  of  the 
realm,  who  is  now  the  constitutional  ofScer  for  the  purpose.] 

The  Queen  by  her  prerogative  may  sue  in  what  Court  she 
pleases :  Burgess  v.  Wheate  (2) ;  4  Inst.  15,  17 ;  Com.  Dig. 
tit.  "  Prerogative,"  D.  85 ;  Cawthome  v.  Campbell.  (3)  She  may 
also  appoint,  it  is  submitted,  whom  she  likes  to  represent  her  in 
any  court.  It  is  the  Queen  who  really  informs  and  has  the  right 
of  informing,  not  the  mere  officer  who  lays  the  information :  Bex 
V.  Wilkes  (4) ;  Bex  v.  Qregory.  (5)  What  difference  can  it  make 
to  the  subject,  if  there  is  a  right  in  the  sovereign  to  proceed  by 
information,  by  whose  mouth  the  Court  is  informed? 

In  Bex  V.  Wilkes  (6)  the  question  was  whether  an  information 
by  the  Solicitor  General  was  good  without  alleging  that  when  it 
was  exhibited  the  office  of  Attorney  General  was  vacant,  and  it 

(1)  Not  reported,  (4)  4  Burr.  2553,  2555 ;  4  Bro.  P.  C.  360. 

(2)  Eden.  189.  (5)  3  Keb.  127. 

(3)  1  Anstr.  210.  (6)  4  Bra  P.  C.  360. 
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•  

188*  was  argued  by  De  Grey  and  Thurlow  in  support  of  the  judgment 
Attobney^  below  that  an  infonnatioH  is  the  suit  of  the  King,  and  that  it 
o^Sarar'or  would  be  difficult  to  assign  a  reason  why  his  Majesty  should  not 
Lanoaoteb  iiaye  equal  liberty  with  the  subject  of  commencing  and  prose- 
DuKB  OF  cuting  his  suits  by  those  persons  whom  he  thinks  fit  to  confide  in 
'  and  employ.  The  House  of  Lords  seem  to  have  approTod  the 
argument^  for  they  affirmed  the  judgment.  In  the  same  case  (1) 
Wilmot,  CJ.y  in  delivering  the  opinion  of  the  judges  to  the  House 
of  Lords,  says  that  informations  are  not  the  suits  of  the  Attorney 
General  but  of  the  King^and  that  the  arguing  that  the  Attorney 
General  only  and  no  other  officer  was  entrusted  by  the  constitution 
to  sue  for  the  King,  either  ciyilly  or  criminally,  is  a  fundamental 
mistake :  that  the  Attorney  General  is  entrusted  by  the  King  and 
not  by  the  constitution;  that  it  is  the  King  who  is  entrusted 
by  the  constitution ;  that  the  Attorney  General  is  but  an  at- 
torney, though  to  the  King,  and  in  no  other  and  different  re- 
lation to  him  than  any  other  attorney  hath  to  his  employer ;  that 
the  name  means  no  more  than  attorney  generally  employed  to  sue 
and  defend  for  the  King ;  and  he  cites  authorities  which  appear  to 
shew  that  the  King  might  at  any  time  appoints,  special  attorney  for 
a  particular  suit  or  class  of  suits.  At  the  utmost  it  is  a  question 
{>etween  the  Crown  and  the- officer  laying  the  information  whether 
he  is  duly  authorized,  adxd  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say  that  the  Court  has  been  informed  by  her  Majesty 
through  the  wrong  person,  at  any  rate  after  such  a  lapse  of  time 
as  has  taken  place  here,  and  after  an  answer  has  been  filed,  as  has 
been  done  in  this  case. 

[Mathbw,  J.  Assume  that  an  information  was  filed  by  a  mere 
volunteer,  a  person  having  no  authority  whatever ;  surely  the  feict 
of  the  defendant  having  filed  an  answer  would  not  oblige  the 
Court  to  act  on  the  information  when  informed  by  him  how  th  e 
matter  stood  ?] 

This  is  not  the  case  of  a  mere  volunteen  The  patent  in  this 
case  expressly  gives  the  authority. 

[Mathew,  J.  The  patent  is  not  under  the  great  seal-^it  is 
only  under  the  duchy  seal.  Can  we  recognise  the  appointment 
of  an  attorney  by  the  Crown  under  that  seal  in  this  Court  ?] 

(1)  19  State  Trials,  1120, 1128. 
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AU  Courts  take  cognizance  of  the  duchy  seal:  4  Inst.  c.  36,       im 
p.  206 ;  Fleetwood  y.  Pool  (1) ;  Ths  Case  of  the  Buohy  of  Lanr    attoeotst 
ccLgter  (2) ;  Aleock  v.  Cooke  (3) ;  and  this  being  a  duchy  matter  of  ^Sw'of 
the  duchy  seal  was  the  proper  seal  to  use.  Lancaster 

The  royal  prerogatiye  can  only  be  taken  away  or  diminished  Dukb  of 
by  statute.  If  the  King  had  originally,  before  the  form  of  patent 
was  introduced  confining  the  authority  of  the  duchy  Attorney 
Oenezal  to  the  duchy  courts,  the  power  of  appointing  an  Attorney 
General  for  the  duchy  to  represent  him  in  the  superior  courts  in 
-duchy  matters,  such  power  could  not  be  lost  by  mere  non-user. 
The  earlier  patents  granted  and  the  records  of  the  duchy  shew 
that  before  that  time  the  king  used  to  appoint  Attoru^ys  General 
and  special  attorneys  for  the  duchy  to  represent  him  in  proceed- 
ings not  only  in  the  duchy  courts  but  in  the  superior  courts  in 
duchy  matters.  [They  cited  here  an  extract  from  the  Lord 
Treasurer's  Bemembrancer's  (Exchequer)  Memoranda  Eoll,  Mich. 
1  Hen.  4,  roll  15  d,  concerning  the  enrolment  of  letters  patent  £com 
the  King  under  the  duchy  seal  to  John  Leventhorpe,  assigning  him 
*^  to  be  our  Attorney  General  in  all  pleas  ox  plaints  touching  the 
Duchy  of  Lancaster  and  our  earldomes  of  Hereford  and  North- 
:ampton  and  our  other  lands  and  possessions  whatsoever  which 
belonged  to  us  before  our  coronation  in  our  Courts  as  well  in  our 
Ghancellery^  our  Bench  and  the  Common  Bench,  our  Exchequer 
and  Beceipt/'  and  numerous  extracts  from  the  duchy  records, 
being  appointments  of  special  attorneys  for  the  duchy  iu  the 
Court  of  Chancery,  ^ng's  Bench,  and  Exchequegr,  down  to  the 
time  of  Charles  L,  also  extracts  from  .the  Lord  Treasurer's  Be- 
membrancer'^  (Exchequer)  Memoranda  Boll,  Easter,  9  Hen,  4, 
roll.16  d,  and  Plea  EoU  (Exchequer  of  I^leas),  Hilary,  X5  Hen.  6, 
m.  25,  being  records  of  proceedings  by  such  special  attorneys.] 

It  is  a.&llacy  to  distingmsh  between  the  right  to  exhibit  an 
information  and  the  right  to  take  any  other  proceeding  for  this 
purpose.  It  may  be  that  the  right  to  exhibit  informations  only 
became  established  in  the  times  of  Henry  VI.  ai^d  Edward  lY., 
i>ut  that  right  when  establisl^d  is  the  right  in  substance  of  the 
£ing,  not  of  any  particular  official,  and  the  King  may  exercise 
it  by  his  attorney  like  any  other  right. 

(1)  1  Hardr.  171.  (2)  Plowd.  212.  (3)  5  Bing.  340. 
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1884  With  legard  to  the  Crown  Suits  Act^  the  case  of  an  infonna- 

Attobhxt'  tion  by  the  duchy  Attorney  General  yery  probably  escaped 

ofDco^of  ^^*i^>  ^'  possibly  the  duchy  Attorney  Greneral  may  be  included 

Lavgasteb   in  the  term  *^  Attorney  General "  for  the  purposes  of  the  Act. 

Duxx  OF         MeUoTy  Q.C.,  in  reply,  cited  Price's  Practice  of  the  Exchequer, 

DiToimiiBE.  ^^  jggQ^  p   ^32.  ^j^^^^  ^   Johnson  (1);   The  Saffron  Walden 

Case  (2) ;  Astill  r.  Clarke.  (3) 

Cur,  adv.  vuU. 

Dec.  20.  The  judgment  of  the  Court  (Mathew  and  Day,  J  J.) 
was  delivered  by 

Mathew,  J.  This  was  an  application  on  the  part  of  the  de« 
fendant  to  remove  from  the  file  an  information  exhibited  by  the 
Attorney  General  of  the  Duchy  of  Lancaster  to  compel  the  de- 
fendant to  account  for  certain  royalties  and  rents  alleged  to  be 
payable  in  respect  of  property  held  by  him  within  the  duchy. 

The  ground  of  the  application  was  that  the  right  to  file  such 
an  information  belonged  exclusively  to  the  Attorney  General  of 
the  realm,  and  that  the  proceeding  of  the  Attorney  General  of 
the  duchy  was  an  attempt  to  create  a  new  remedy  against  the 
subject  without  the  sanction  of  Parliament. 

In  answer  to  the  application  the  Attorney  General  of  the 
duchy  relied  upon  letters  patent  issued  to  him  under  the  seals  of 
the  County  Palatine  and  Duchy  of  Lancaster,  which  empowered 
him  to  represent  the  Crown  in  the  following  terms,  '^  in  all  and 
singular  suits,  complaints,  businesses,  matters,  and  causes  in  all 
our  courts  whatsoever  and  elsewhere  concerning  the  same  our 
Duchy  of  Lancaster,  as  well  in  the  parts  of  our  kingdom  of  Great 
Britain  called  England,  as  in  the  parts  of  Wales,  or  belonging 
unto  us  by  reason  of  our  said  duchy." 

In  order  to  deal  with  the  question  it  is  not  necessary  to  refer 
at  length  to  the  well-known  history  of  the  duchy  as  set  forth  in 
4  Co.  Inst.  c.  36.  It  is  sufficient  to  say  that  by  letters  patent 
of  25  Edw.  3,  jura  regalia  were,  with  the  exceptions  therein 
specified,  conferred  within  the  duchy  upon  the  Duke  of  Lancaster. 
Under  this  patent  the  courts  of  the  duchy  were  constituted 

(1)  3  Balk.  110.  (2)  Moor.  169. 

(3)  2  Lutw.  1233. 
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and  the  offices  of  Chancellor  and  Attorney  General  of  the  duchy       1884 
were  created.    By  a  further  charter  of  1  Hen.  4,  which  confirmed    attorney"' 
former  charters,  it  was  directed  that  the  duchy  should  be  held  by  qp^^chy^of 
the  King  and  his  heirs  separate  from  the  Crown,  and  to  remain    Lancaster 
and  descend  as  before  his  accession  to  the  Crown.    By  charter  _Dukeof 
4  Hen.  5,  it  was  provided  with  the  sanction  of  Parliament  that 
no  grants  relating  to  the  duchy  passed  under  any  other  than  the 
seal  of  the  duchy  should  be  yalid.    By  charter  1  Edw.  4  it  was 
directed  that  the  duchy  should  be  incorporated  and  should  be 
held  by  the  King  and  his  heirs,  being  Kings  of  England. 

The  records  referred  to  in  the  course  of  the  argument  and 
exhibited  to  the  affidavits  filed  in  the  cause  contain  specimens  of 
the  letters  patent  issued  up  to  this  time  to  the  attorneys  of  the 
duchy.  In  some  authority  was  given  to  do  ^'  whatsoever  to  the 
office  of  Attorney  General  duly  pertains."  In  one,  dated  1399, 
the  Attorney  General  was  empowered  to  represent  the  Crown  in 
all  the  King's  courts. 

By  statute  22  Edw.  4,  the  right  would  appear  for  the  first  time 
to  have  been  conferred  upon  the  Attorney  General  of  the  duchy 
to  file  an  information  in  any  of  the  King's  courts.  By  that  Act 
it  was  provided  that,  "  if  the  Kyng's  Attoumey  Generall  of  his 
said  Duchie  of  Lancaster  for  the  tyme  beyng  put  a  bill  into  eny 
of  the  Kyng's  Courts  by  wey  of  enformation,  shewying  in  the  same 
to  the  Court  what  and  wherin  the  Kyng  or  eny  other  to  his 
use  shuld  be  unlawfully  hurted  or  wronged  in  any  thing  to  hym 
apperteyning  in  the  right  of  the  same  duchie,  that  forthwith  at 
the  request  of  the  same  attoumey  the  justices  of  the  same  Court, 
where  the  said  bill  and  enformation  shall  rest,  shall  have  power 
uppon  the  same  to  awarde  processe  by  capias  and  to  make  other 
such  processes  into  every  countie  of  Englond  as  by  the  cours  of 
the  lawe  shuld  be  made  upon  that  mater  if  ther  were  therupon 
due  originall  sued  by  th'  ordre  of  the  lawe  or  such  processe  for 
the  same  as  shuld  be  awarded  for  the  Kyng  for  like  offence  doon 
to  hym  in  the  right  of  his  Corone." 

The  proceeding  by  way  of  information  had  for  some  time  pre- 
viously been  had  recourse  to  in  the  interest  of  the  Crown,  but 
under  continual  protest  from  those  against  whom  it  had  been 
employed  as  an  excess  of  the  prerogative,  and  in  the  Bolls  of 

t 
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1884         Parliament  down  to  the  time  of  Henry  Y.,  many  instances  will  be 

Attobnbt    found  where  such  protests  against  informations  were  made  success- 

oF^OTT^F  ^^^y*    ^^^  statute  book  shews  how  sturdily  the   contest  was 

Lanoasteb  afterwards  maintained.    But  nevertheless  two  kinds  of  informa- 

^*  .        .         . 

DuKB  OF     tion  did  ultimately  take  root  in  the  law ;  criminal  informations 

filed  in  the  Queen's  Bench,  and  informations  in  Chancery  (like 
the  present)  on  the  Equity  side  of  the  Exchequer.  With  respect 
to  the  first,  since  the  4  &  5  Wm.  &  M.  the  right  of  proceed- 
ing without  the  leave  of  the  Court  has  been  finally  confided  to 
the  Attorney  General  of  the  realm,  who  as  a  member  of  the 
executive  government  is  responsible  for  the  manner  in  which  his 
duties  are  performed.  With  respect  to  the  second,  it  is  a  signi- 
ficant fact  that  the  counsel  for  the  duchy  have  been  unable  to 
point  to  a  single  instance  of  an  information  by  any  other  person 
than  the  same  high  official. 

In  the  reign  of  Edward  lY.,  Sir  Bichard  Empson  was  appointed 
Attorney  General  for  the  duchy,  and  the  statute  22  Edw.  4 
would  seem  to  have  been  intended  to  arm  him  and  his  successors 
with  new  powers  against  those  by  whom  the  rights  of  the  King  as 
Duke  of  Lancaster  were  supposed  to  have  been  infringed.  The 
statute,  however,  was  not  suffered  to  remain  in  operation  for 
more  than  a  year,  for  by  1  Bic.  3  it  was  repealed  in  the  following 
terms :  "  The  Kyng  notwithstandyng  that  he  conceyveth  the  said 
Acts  to  be  to  his  greate  profite  and  availe  and  to  the  grete  hurt 
and  thraldome  of  his  subgietts,  havyng  more  affection  to  the 
comon  wele  of  this  his  realme  and  of  his  subgietts  than  to  his 
own  singler  profitt  by  the  advise  of  his  Lordes  Spirituelx  and 
Temporelx  and  the  Comons  in  this  present  Parliament  assembled 
and  by  auctorite  of  the  same  hath  ordeigned  enacted  and  stab- 
lished  that  the  foresaid  Actes  and  every  of  theym  be  annulled 
repeled  and  of  no  force  ne  effect;  and  that  his  said  subgiets 
stande  and  be  at  their  liberties  and  freedom  in  like  fourme  as 
they  were  before  the  makyng  of  the  same  Actes."  Empson  con- 
tinued in  office  in  the  reign  of  Henry  YIL,  under  letters  patent 
which  appointed  him  *'  Attorney  of  our  duchy  in  all  and  singular 
suits,  plaints,  matters,  causes  and  businesses  in  whatsoever  courts 
of  the  King  and  elsewhere  concerning  the  King's  same  duchy.'' 
There  is  no  record  during  the  reign  of  any  proceeding  in  the 
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King's  Courts  by  information  filed  by  the  Attorney  General  of  I88i 
the  diidiy.  From  what  is  known  of  the  history  of  the  times,  and  ATroBRxt"* 
from  the  fact  that  letters  patent  were  afterwards  granted  by  ^^^^ot 
Henry  VII.  to  William  Eryngton  in  the  form  of  Empson's  LAHOAflna 
patent,  it  may  be  that  the  proceedings  condemned  by  the  Act  of  ^Dukx  a» 
Hichard  III.  were  continued.  It  is,  hdweyer,  matter  of  history 
that  at  the  beginning  of  the  reign  of  Henry  YIIL  the  modes  of 
instituting  proceedings  for  the  King  which  had  previously  been 
adopted  by  Empson  were  abandoned,  and  popular  indignation 
was  to  some  extent  allayed  by  the  execution  of  Empson  on  an 
imfounded  charge  of  high  treason ;  and  other  means  were  subse- 
quently devised  for  providing  for  the  necessities  of  the  Crown 
which  were  more  acceptable  to  the  King's  subjects  than  those 
which  had  been  made  uset  of  in  the  time  of  his  predecessors. 
The  letters  patent  granted  in  the  10  H6n.  8  to  John  Hales 
appointed  him  Attorney  Greneral  in  the  courts  '^  within  the 
duchy,"  and  were  thus,  as  it  would  seem,  brought  into  harmony 
with  the  law.  This  form  has  been  followed  in  the  letters  patent 
granted  ever  sinee  1519  down  to  1880.  From  the  searches  made 
into  the  records,  the  results  of  which  were  fully  brought  before 
the  Court  by  counsel  on  either  side,  two  very  important  points 
appear  to  be  established.  On  the  one  hand,  from  the  year  1519 
down  to  the  year  1880  there  is  no  instance  of  an  information 
filed  in  the  King's  courts  in  any  matter  conceming  the  duchy  by 
the  duchy  Attorney  General.  And  on  the  other  hand  in  every 
reign  down  to  the  year  1874  the  informations  filed  in  the  superior 
courts  in*  duchy  matters  were  exhibited  by  the  Attorney  General 
of  the  realm. 

Further,  by  the  Crown  Suits  Act,  28  &  29  Vict.  c.  104,  the 
right  to  file  such  an  information  as  this  seems  clearly  to  be 
treated  as  belonging  to  the  Queen's  Attorney  Greneral,  and  ixotto 
the  Attorney  General  for  the  duchy. 

In  the  year  1880,  for  reasons  which  it  must  be  said  are  in 
no  way  open  to  censure,  it  occurred  to  the  present  Attorney 
General  for  the  diichy  that  it  would  be  convenient  to  alter  the 
form  of  the  letters  patent ;  and  her  Majesty  was  pleased,  in  ac* 
cordance  with  the  advice  which  was  given  her  by  the  officers  of 
the  duchy,  to  permit  the  suggested  alteration  to  be  made.    The 
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1884        patent  which  had  been  granted  in  the  first  instance  to  Mr.  West 

Attosnky"  ^  the  year  1859  was  cancelled,  and  new  letters  patent  were  pre- 

ofDuohtof  P*^®^>  substantially  in  the  form  in  which  they  had  been  granted 

liAMCASTKB   to  Empson  in  the  reigns  of  Edward  IV.  and  Henry  VII.    The 

Duke  OF     first  observation  to  be  made  on  those  letters  patent  is  that  in 

terms  the  right  to  file  informations  in  the  royal  courts  is  not 

given,  and,  if  it  were  intended  that  the  grantee  should  have  the 

power  of  representing  the  Crown  with  reference  to  duchy  matters 

which  had  previously  been  exercised  by  the  Queen's  Attorney 

General,  it  seems  probable  that  this  intention  would  have  been 

plainly  stated.    If  the  argument  addressed  to  us  by  the  Attorney 

Oeneral  for  the  duchy  is  well  founded,  he  is  for  all  purposes 

connected  with  the  duchy  in  the  position  of  the  Attorney  General 

of  the  realm.    If  this  be  so  he  would  be  entitled  to  file  an  ex- 

officio  information.    Again,  the  letters  patent  do  not  recite  those 

granted  to  the  then  Attorney  General,  Sir  John  Holker,  and 

do  not  state  whether  the  rights  of  the  Attorney  General  of  the 

duchy  are  co-ordinate  or  exclusive.    Further  the  patent  does  not 

refer  to  the  Grown  Suits  Act,  and  no  provision  is  made  for  the 

procedure  upon  duchy  informations. 

The  rule  for  dealing  with  grants  from  the  Crown  under  such 
circumstances  is  laid  down  in  the  case  of  The  Queen  v.  Eastern 
Archipelago  Co.  (1)  If  the  grant  be  framed  in  terms  so  uncertain 
that  it  cannot  be  applied  with  that  precision  which  grants  from 
one  so  especially  representing  the  public  interest  ought  in  reason 
to  have,  or,  if  the  grant  reasonably  construed  would  work  a  wrong 
or  something  contrary  to  law,  it  will  be  either  wholly  void  or 
restrained  according  to  circumstances,  with  the  view  of  effectu- 
ating what  must  be  presumed  to  be  the  real  intention  of  the 
grantor.  We  cannot  suppose  that  it  could  have  been  meant  by 
such  means  as  the  grant  of  the  letters  patent  in  question  to 
require  the  judges  to  create  a  new  legal  remedy  of  so  formidable 
a  character.  There  is  no  precedent  so  far  as  we  are  aware  in 
constitutional  times  for  such  an  alteration  of  the  procedure  of  the 
Courts  otherwise  than  by  statute.  The  interpretation  which  the 
letters  patent  must  receive  does  not  therefore  justify  the  present 
proceeding  by  the  Attorney  Greneial  of  the  duchy ;  and  it  appeara 

(1)  1  E.  &  B.  310;  2  E.  &  B.  857. 
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to  lis  that  we  haye  no  more  power  to  sanction  what  has  been  done  1S84 

than  we  should  have  to  permit  a  civil  action  to  be  commenced  by  attobnby  " 

a  writ  of  attachment  or  a  capias  or  a  subpoena.  o/STof 

Such  an  information  as  this  can  only  be  filed  by  the  Attorney  Lanoaotbb 

General  of  the  realm,  and  the  application  must  therefore  be     Dukbof 
granted.  Deyonshieb. 

Amplication  granted. 

Solicitor  for  the  informant :    J^.  WhitaJcer. 

Solicitors  for  the  defendant :  Owrrt/y  Holland^  &  Cwrrey. 

£•  li. 


[IN  THE  COURT  OF  APPEAL.]  Dec.  1. 

THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLNSHIRE  RAILWAY 
COMPANY  V.  THE  DENARY  MAIN  COLLIERY  COMPANY. 

EaUvxiy  Company — Carrier — Bailvoays  Clauses  Consolidation  Act^  1845  (8  <i^  9 
Viet.  c.  20),  a.  90 — "  Passing  only  over  the  same  Portion  of  the  Idne  " — 
**  Under  (he  like  circumstances^* — *'  In  favour  of  or  against  any  particular 
Person^ — Unequal  TcUs-^Group  Bates — Undue  Preference — Railway  and 
Canal  Traffic  Act,  1864  (17  <fc  18  Vict.  c.  31),  ss.  2,  3,  ^— Action  fw  Breach 
of  BaMway  and  Canal  Traffic  Act,  1854,  whether  maintainable. 

No  action  will  lie  in  respect  of  any  breach  of  the  provisions  of  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  2. 

Judgment  of  the  Queen's  Bench  Division  (13  Q.  B.  D.  674)  as  to  this  point 
affirmed. 

A  railway  company  carried  coals  eastwards  to  various  towns  from  a  group  of 
collieries  situate  at  different  points  along  their  line,  and  charged  one  uniform 
set  of  rates  in  respect  of  the  carriage  to  all  the  collieries  comprised  in  the 
group.  In  an  action  for  overcharges  by  the  owners  of  the  colliery  lying  furthest 
eastwards : — 

Mdd,  that  inasmuch  as  the  terminus  of  the  transit  over  the  company's  line 
differed  with  respect  to  each  colliery  comprised  in  the  group,  the  company  had 
not  contravened  the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845, 
8.  90,  and  therefore  were  not  liable  in  the  action. 

Judgment  of  the  Queen's  Bench  Division  (13  Q.  B.  D.  674)  as  to  this  point 
reversed. 

A  railway  company  carried  coal  from  certain  collieries,  including  the  D. 
colliery,  situate  in  the  Y.  coalfield,  to  the  port  of  G.,  where  a  line  of  steamers 
called  which  traded  to  the  West  Indies ;  in  order  to  introduce  the  coal  carried 
by  them  to  the  West  Indian  market,  the  railway  company  agreed  to  allow  B. 
8d.  per  ton  in  respect  of  all  coal  shipped  on  board  the  steamers  in  order  to  be 
carried  to  tho  West  Indies.  The  railway  company  agreed  also  to  allow  B. 
6d,  per  ton  upon  all  coal  shipped  for  certain  ports,  in  view  of  the  anticipated 
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1884         advantage  to  themselves  by  the  increased  tonnage  to  be  carried  over  their  line. 

M    tJMMiTmc  ^^®  owners  of  the  D.  colliery  also  sent  coals  over  the  line  of  the  railway  company 

Shkfsieu)    ^^  ^^®  same  port  of  G.,  but  not  for  shipment  to  the  West  Indies  or  to  the  ports 

AND         above-mentioned,  and  claimed  to  recover  from  the  railway  company  overcharges 

P™**^^^  in  respect  of  the  coal  thus  sent  by  them,  on  the  ground  of  the  allowances  of  Sd, 
I,.  per  ton  and  6d.  per  ton  made  to  B. : — 

DsNABT  Main     Held,  as  to  the  coals  carried  by  the  railway  company  for  B.  from  the  Y.  coal- 

COLLiKBT  U).  ggi^  other  than  those  coming  from  the  D.  colliery,  that  the  termini  of  the  transit 
from  the  collieries  being  different,  the  owners  of  ^he  D.  colliery  could  not 
recover  for  overcharges : — 

ffeldy  as  to  the  coals  carried  by  the  railway  company  for  B.  coming  from  the 
D.  colliery,  on  the  authority  of  Cheat  Western  By.  Co,  v.  Sutton  (La^  Hep.  4 
H.  L.  226),  and  London  and  North  Western  By,  Co,  v.  Evershed  (3  App.  Gas. 
1029),  that  the  railway  company,  by  making  the  allowances  of  Sd,  per  ton  and 
6d,  per  ton,  had  contravened  the  Railways  Glauses  Gonsolidation  Act,  1845» 
8.  90,  but  that  the  owners  of  the  D.  colliery  had  not  proved  any  damage  by 
reason  of  the  allowances  to  B.,  and  therefore  could  not  recover  from  the  railway 
company  for  overcharges. 

A  railway  company  were  carriers  of  coal  for  B.  and  J.,  who  were  coal  mer- 
chants,  to  G.  The  trucks  with  the  coals  intended  for  them  upon  the  arrival  at 
G.  were  taken  direct  to  their  yards,  and  it  cost  the  railway  company  less  to 
deliver  the  trucks  strMght  into  the  yards  of  B.  and  J.,  than  to  keep  the  trucks 
in  the  goods-yard  of  the  company  until  the  trucks  should  be  unloaded.  Tho 
railway  company  thereupon  allowed  B.  sometimes  2d,  and  sometimes  6d,  per 
ton,  and  J.  4d,  per  ton.  B.  and  J.  obtained  coals  from  many  collieries  situate 
upon  the  line  of  the  railway  company,  and  the  railway  company,  as  might  be 
convenient  to  them,  returned  the  trucks  of  B.  and  J.  to  any  colliery  with  which 
they  had  dealings.  It  was  cheaper  for  the  railway  company  to  be  at  liberty  to 
send  the  trucks  at  their  pleasure  to  any  colliery  with  which  B.  and  J.  had 
dealings  than  to  be  compelled  to  return  them  to  a  particular  colliery,  and 
therefore  they  allowed  B.  and  J.  a  rebate  of  2  per  cent,  upon  their  respective 
nett  debits.  The  saving  to  the  railway  company  did  not  adequately  represent 
the  allowances  of  6(2.  or  4d,  per  ton,-  or  the  rebate  of  2  per  cent.  The  owners  of 
a  colliery  also  sent  their  coals  along  the  line  of  the  railway  company  to  G.,  but 
their  trucks  were  kept  in  the  goods -yards  of  the  railway  company  imtil  they 
were  unloaded,  and  after  being  unloaded  were  returned  straight  to  the  colliery. 
The  owners  of  the  colliery  having  claimed  to  recover  from  the  railway  company 
for  overcharges  in  respect  of  the  allowanoe  of  6d,j  2d,,  and  id,  per  ton,  and  of 
the  rebate  of  2  per  cent.  :-— 

ffeld,  that  the  railway  company  carried  for  B.  and  J.  under  circumstances 
different  from  those  imder  which  they  carried  for  the  owners  of  the  colliery,, 
and  that  the  latter  were  not  entitled  to  recover  in  respect  of  the  alleged  over- 
charges. 

Special  case. 

Action  for  the  balance  of  an  account  for  carriage  of  the  defend- 
ants' coal  by  the  plaintiffs  upon  their  railway.    The  writ  of  sum- 
mons was  issued  on  the  14th  of  December,  1880. 
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Set-off  and  counter-claim  for  overcharges  and  excessiye  and       1884 
nneqnal  rates  charged  by  the  plaintiffs  during  a  period  of  six  manghx^teb. 


years  before  the  action  was  brought,  against  the  defendants  in   ^'  ^^^^ 
respect  of  the  carriage  of  the  defendants'  coal  over  the  plaintiffs'  Linoolnbhm 
railway,  and  over  a  canal  belonging  to  the  plaintiffs,  wherebjr  the         v. 
plaintiffs  were  alleged  to  have  unduly  favoured  other  colliery  colldmy  Ca 
owners  and  subjected  the  defendants  to  an  undue  and  unreason- 
able disadvantage,  contrary  to  the  provisions  for  equality  con- 
tained in  the  Bailways  ClaiiBes  Consolidation  Act,  1845,  s.  90, 
and  the  Bailway  and  Canal  Traffic  Act,  1854,  s.  2.    The  defend- 
ants claimed  80,0007.  in  respect  of  their  set-off  and  counter-claim, 
and  alternately  80,0007.  damages. 

The  action  was  referred  with  power  to  the  arbitrator  to  state  a 
special  case.  He  accordingly  stated  the  following  case,  divided 
into  two  parts.  The  following  are  the  portions  of  it  materiid  for 
the  report  of  the  proceedings  in  thd  Court  of  Appeal : — 

PARTL 

The  defendants  were  colliery  owners,  canyingon  their  business 
at  the  Denaby  Main  CoUiery,  near  Doncaster.  It  was  the  business 
of  the  defendants  to  raise  and  sell  coals  for  delivery  in  different 
parte  of  the  kingdom  and  abroad.  They  dealt  only  in  coals  raised 
from  their  own  mines.  Their  colliery  was  situated  on  the  line  of 
the  plaintiffs'  railway,  and  connected  with  it  by  sidings.  The 
defendants'  colliery  had  no  direct  communication  with  any  line 
of  railway  except  that  of  the  plaintiffs.  The  defendants  sold  coal 
at  Grimsby.  Amongst  the  customers  of  the  defendante  were 
certain  coal  merchants  named  respectively  Bannister  and  Josse 
&  Co«,  and  carrying  on  business  at  Grimsby.  They  bought  coal, 
not  only  of  the  defendants,  but  of  other  owners  of  collieries,  both 
in  the  South  Yorkshire  coalfield  and  elsewhere.  The  plaintiffs' 
railway  was  the  only  railway  leading  from  the  South  Yorkshire 
coalfield  (in  wfaidi  the  defendants'  coUiery  was  situated,)  to 
Grimsby.  The  plaintiffs  carried  coal  for  Bannister  and  for  Josse 
&  Ca,  as  well  as  for  the  defendante*  The  plaintiffs  carried  coal 
for  the  defendante,  for  Bannister,  and  for  Josse  &  Co.,  from  the 
Denaby  Main  Colliery  to  Grimsby,  for  shipment  there*. 
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1884  From  February,  1874,  to  December,  1876,  the  plaintiffs  made  to 

HANOHnrsB,  Bannister  an  allowance  or  rebate  of  8d.  per  ton  from  the  published 
°^S°^'  rate  of  carriage  in  respect  of  all  coal  shipped  by  certain  steamers 
LwooLiremBE  tnown  as  the  "  Hamburgh  American  steamers."  The  Hamburgh 
V.  and  American  Steam  Shipping  Company  had  a  line  of  steamers  to 
CoLUBBT  Co.  the  West  Indies.  The  agents  of  the  plaintiffs  induced  them  to 
make  Grimsby  a  calling  place  for  their  ships.  They  were  accus- 
tomed to  use  Welsh  coal.  It  was  ascertained  by  the  plaintiffs 
that  if  the  Hamburgh  compatiy  could  get  the  South  'Yorkshire 
coal  at  a  reduction  of  lOd.  or  Is.  on  the  then  current  prices,  they 
would  buy  coal  at  Grimsby  in  place  of  the  Welsh  coal.  To  en- 
able this  to  be  done,  and  in  the  hope  that  South  Yorkshire  coal 
might  thus  be  introduced  to  the  West  Indian  market,  the  plain- 
tiffs agreed  to  make  to  Bannister  an  allowance  of  8(2.  per  ton 
upon  the  rates  of  carriage  of  South  Yorkshire  coal  from  any 
colliery  in  the  South  Yorkshire  coalfield  to  Grimsby  (including 
the  Denaby  Main  Colliery),  in  respect  of  all  coal  shipped  by  the 
Hamburgh  American  steamers.  They  did,  in  fact,  make  to  Ban- 
nister the  aboye-mentioned  allowance  on  all  the  coals  so  shipped, 
but  there  was  no  evidence  to  shew  from  what  collieries  in  the 
South  Yorkshire  coalfield  the  coal  came.  They  gave  no  public 
or  other  notice  that  they  were  doing  so,  or  that  they  would  make 
similar  allowances  to  other  persons  under  similar  circumstances. 
There  was  no  contract  on  the  part  of  Bannister  that  any  definite 
quantity  should  be  shipped,  and  the  services  performed  by  the 
plaintiffs  in  respect  of  the  above-mentioned  coal  were  identical 
with  those  performed  by  them  in  respect  of  any  other  coal 
shipped  at  Grimsby.  They  did,  in  fact,  carry  for  the  defendants 
between  February,  1874,  and  December,  1876,  large  quantities  of 
coal  for  shipment  at  Grimsby,  in  respect  of  which  they  charged 
and  received  the  full  rate.  The  last-mentioned  coals  were  carried 
under  the  same  circumstances  as  the  coals  shipped  by  the  Ham- 
burgh American  steamers.  The  allowance  in  question  was  not 
known  to  the  defendants  at  the  time  it  was  made,  nor  for  several 
years  afterwards.  The  allowance  was  made  to  Bannister  only  in 
respect  of  coal  shipped  on  board  the  Hamburgh  American 
steamers,  and  not  in  respect  of  any  other  coal  carried  by  the 
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plaintiffs  for  him  for  shipment  at -Grimsby.    After  December,       18S4 
1876,  the  HambiirghoAmericaii  steam^^rs^  ceased  tp  call  at  Gi^tmsl^,  musomam, 
and'theanovaacethu&damdtaanencL  §ii^raw), 

The  coal  sent  to  Qrimiaibr  trim  the  *Yari<ma  BbnUi^  Yorkshire  if^owcmps 
coUieoeies  vas  partly  for  shiprntat,  partly  for  land  sale  at  Qidmsby.         v. 
There  weter  different  rates  for  the  carnage ^aociordiixg  asveoai  was  Col^tOo. 
for  shipment  or  for  land  saia .  The  seteml  rat^  oha^^ged  firoin 
time  to  time  dnting  the  penod  eov^^red  by  this  raetlon,  for  the 
carnage  of  coal  for  shipmeoit  and  land  sale  iie$peQliv9ly»  m&e  as 
follows  :-^From  December^  1874,  to  the  30&.  of  Ju&e,  1870,  for 
land  sale,  .4fl.  2<Z.,  for  ^pment,  3s.  8el« ;  fB6in-the  Xdt  o£  Jnly, 
1876,  to  July,  1878,  for  land  -sale,  i».  2d,  for  ^shipinent^  3s.  4d. ; 
from  August,  1878,  to  June,,  1879,  for  land  sale,  8«».  Wd.^  for  ship- 
meoit; 3^  4ci. ;  from  July,  1879^  to  Decrai>ber,  1880;,  for  Is^d  sale, 
3«..l(k{.,  for  shipment,  3s.  Id.    The  aboTochai^gesniere  made  to 
every  one  for  whom  the  plaintiffs  earned  coal  from  the  South 
Yorkshire  coalfields,  except  Bannister  and  Josse  &  Cb« .  Many 
years  prerviously,  the  plaintiffs  had  agreed  with  Bannister  to 
charge  him  in  respect  of  coedforiand  safe*  the  same  rates  as  in 
respect  of  .ooai  for  shipments  ^Th6  shipment,  rate  was  at  that 
time  38j8d.,  and  during  tiie  whole  peoriod  covered  by  this  action. 
Bannister  continued  to  be  charged-  at  the  rate  of  3s.  8d*  for  land 
sale  coal^  thus  giving  him  an  allowance  at  one  time  of  6d.  and 
afterwards  of  2d.  per  ten.    From  July,  1876,  to  July,  1878,  the 
plaintiffs  made  Josse  &  Go.  an  allowsiice  of  4d.  per  ton  upon  the 
rates  chafed  in  respect  of  their  land  sale  coaL    Land  sale  coal 
for  poisons  other  than  Bannister  and  Josse  &  Go.  had  to  be  taken 
into  the  goods  yard  of  the  plaintiffs,  and  there  placed  upon 
sidinga  and  kept  until  taken  away  by  the  consignee.    Charges 
for  the  occupation  of  sidings  were  made  by  the  plaintiffis,  after 
the  trucks  had  remained  two  days  upon  the  siding.    Bannister 
and  Josse  &  Co.  had  coal  yards  of  thebs  own  in  Grimsby  Town 
coimeoted  with  the  plaintiffs'  line,  and  land  •  sale  coal  for  them 
was  during  the  whole  period  covered  by  this  a<ition  delivered 
directly  into  their  yards,.and  upon  this  delivery  the  plaintiffs  had 
nothing  further  to  do  with  it.    It  was  to  the  intetest  alike  of 
Bannister  and  Josse  &  Co.  and  of  the  defendants  to  keep  the 
trucks  in  which  coals  were  delivered,  at  Grimsby  as  short  a  time 
Vol.  XIV.  Q  2 
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1884        as  possible,  bnt  the  fact,  that  Bannister  and  Josse  &  Co.  had 
UAscBmrrEs^  their  own  yards,  enabled  them  to  letam  the  tracks  consigned  to 
^"*ISd^'   them  upon  the  whole  more  promptly  than  the  defendants  conld. 
i^ooLKsmra  Bannister  and  Josse  &  Co.,  and  not  the  colliery  owner,  paid  the 
V.       *  carriage  npon  all  coal  delivered  at  their  respective  yards.    It 
OollixbtGo.  <^^  ^®  railway  company  less  per  ton  to  carry  coals  to  Grimsby 
Town  for  delivery  to  Bannister  and  Josse  &  Co.  than  for  delivery 
there  to  the  defendants.    The  plaintiffs  did  not  shew  to  the  satis* 
faction  of  the  arbitrator,  that  the  allowance  of  either  6d.OT2d.  a 
ton  on  all  coal  carried  to  Grimsby  for  Bannister,  or  that  of  4d.  a 
ton  on  all  coal  carried  to  Grimsby  for  Josse  &  Co.  was  adequately 
represented  by  the  saving  to  the  plaintiffs.    No  calculation  or 
estimate  of  the  amount  of  the  saving  appeared  to  have  been 
made  when  the  allowance  was  agreed  upon,  or  at  any  other  time. 
There  was  no  difference  in  the  amount  so  saved  when  the  allow- 
ance to  Bannister  was  6d.  and  when  it  was  2d.,  nor  was  aivy 
reason  given  why  a  different  amount  had  been  fixed  upon  as  the 
allowance  to  Josse  &  Co.    The  arrangement  to  make  an  allowance 
of  this  description  to  Bannister  was  made  many  years  before  upon 
the  occasion  of  his  establishing  a  yard  of  his  own,  into  which 
the  coal  might  be  delivered.    The  allowance  to  Josse  &  Co.  began 
in  1876 :  the  reason  for  making  it  was  not  otherwise  explained 
than  that  it  had  been  made  **  at  their  earnest  solicitation." 

During  the  whole  of  the  period  covered  by  this  action,  the 
plaintiffs  had  allowed  to  Bannister  and  Josse  &  Co.  a  rebate  ef 
2  per  cent,  upon  their  respective  nett  debits,  in  respect  of  coal 
traffic  of  every  description  (and  whether  in  the  plaintifb'  or 
in  owners*  waggons,)  carried  for  them.  This  allowance  had  not 
been  made  to  any  one  else.  The  plaintiffs  made  no  separate 
charge  for  the  return  of  empty  waggons.  Both  Bannister  and 
Josse  &  Co.  owned  a  large  number  of  waggons  and  dealt  with 
many  collieries.  The  defendants  owned  a  much  larger  number 
of  waggons  than  either  Bannister  or  Josse  &  Co.,  and  a  large 
quantity  of  the  coal  purchased  by  Bannister  and  Josse  &  Ce. 
from  the  defendants  was  carried  in  the  defendants'  waggons. 
Both  Bannister  and  Josse  &  Co.  allowed  the  plaintiffs  to  take 
any  of  their  empty  waggons  to  any  colliery  with  which  Bannister 
and  Josse  &  Co.  respectively  dealt,  to  which  it  might  suit  the 
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plaiiitiflEs  to  send  them,  no  matter  from  what  colliery  they  came       1884 
when  loaded.    The  plaintiffs  could  not  return  the  empty  waggons  jjiAxcEEffrm, 
of  the  defendants  to  any  place  other  than  the  Denaby  Main   ®^^J^* 
Colliery.    The  above  statements  applied  both  to  land  sale  coal  LiNooLNsmM 

•^  ^^  Railway  Oo, 

and  to  coal  for  shipment.  By  reason  of  the  matters  above  stated  v. 
the  coal  carried  for  Bannister  and  Josse  &  Co.  during  the  period  c^^bt  Go. 
covered  by  the  allowances  aforesaid,  taken  as  a  whole  and  includ* 
ing  in  the  term  *^  carriage  "  the  dealing  with  empty  waggons,  was 
carried  more  economically  to  the  plaintiffs  than  .coal  carried  for 
the  defendants.  The  plaintiffs  had  not  proved  to  the  satisfaction 
of  the  arbitrator  that  the  allowance  of  2  per  cent,  upon  the  nett 
debits  was  adequately  represented  by  the  saving  to  the  plaintiffs, 
and  there  was  no  necessary  relation  between  the  two  values. 

Between  July,  1874,  and  March,  1880,  the  plaintiffs  allowed  to 
Bannister  6(2.  per  ton  on  all  coal  shipped  by  him  from  Grimsby 
to  English  ports,  south  of  Harwich.  There  was  little  trade  of 
this  kind,  and  Bannister  undertook  to  develop  the  trade,  to 
provide  vessels,  and  to  run  the  risks  incidental  to  the  working  of 
the  traffic,  and  in  consideration  of  his  doing  so,  and  in  view  of  the 
anticipated  advantage  to  the  company  by  the  increased  tonnage 
to  \e  carried  over  their  line,  the  plaintiffs  agreed  to  give  him  Qd. 
per  ton  upon  the  number  of  tons  shipped.  This  was  equivalent 
in  amount  to  an  allowance  of  6(2.  per  ton  upon  the  carriage 
accoimt  in  respect  of  the  coals  in  question.  But  the  arbitrator 
found  that  the  arrangement  w^  bona  fide,  and  was  not  made  with 
the  object  of  giving  a  preferential  rate  of  carriage  to  Bannister, 
In  the  company's  books  the  sums  due  were  credited  every 
quarter  of  a  year  to  Bannister  under  the  description  of  ^  agency 
commission  for  shipment  of  coal  by  coastwise  vessel  to  ports 
south  of  Harwich."  No  opportunity  was  afforded  to  the  public  in 
general  or  to  other  persons  sending  coal  by  the  plaintiffs'  railway 
to  Grimsby  of  earning  the  like  payment  by  the  like  services. 
The  average  amount  of  coal  subject  to  this  arrangement  was 
about  15,000  tons  per  annum. 

The  allowances  of  6(2.,  4(2.,  and  2(2.  to  Bannister  and  Josse  &  Co. 
in  respect  of  the  carriage  of  coal  for  land  sale,  the  allowance  of 
2  per  cent,  on  nett  debits,  and  the  payment  of  6(2.  per  ton  on  coal 
shipped  bom  Grimsby  to  places  south  of  Harwich  were  unknown 
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1884        to  the  oMendants  until  they  were  ascertahxed  from  disoorery  had 

lIUscBEffrER,  i»  tte  action. 
Sheppield,       'Each  of  th©^  various  allowances  made  to  Bannister  and  Josfee 


Ldvoolssbibe  &  Go.  tras  sufficient  in  amount  to  constitute  (if  the  defendalits 
r.       *  were  entitled  to  complain  of  it,)  a  substantial  disadyimtage  to 

^i^R^Ca  ^^  defendants  in  their  competition  with  Bannister  and  Josse 
&0a 

The  questions  arising  upon  the  foregoing  statement  were 
whether  (1)  the  allowance  of  Sd.  per  ton  to  Bannister  upon  tioal 
shipped  by  the  Hamburg  American  steamers ;  (2),  the  allowance, 
which  was  at  one  time  6d.  and  at  another  2d.  per  ton,  made  to 
Bannister,  or  that  of  4d  per  ton  made  to  Josse  &  Oo.,  upon  coal 
carried  to  Grimsby  for  land  sale  there ;  (3),  the  allowance  of  2  per 
cent  upon  the  nett  debits  made  to  Bannister  and  Josse  &  Co ; 
(4),  the  payment  of  6d.  per  ton  to  Bannister  upon  coal  shipped 
from  Grimdby  for  ports  south  of  Harwich,  constituted  breaches  of 
the  Xlailways  Clauses  Consolidation  Act,  1845,  s.  90 ;  (5),  if  either 
the  allowance  of  8(2.  per  ton  to  Bannister  upon  coal  shipped  by  the 
Hamburgh  American  steamers,  or  the  payment  of  6d.  per  ton  to 
Bannister  upon  coal  shipped  from  Grimsby  for  ports  south  of 
Harwich  was  a  breach  of  the  Bail  ways  Clauses  Consolidation  ^t, 
1845,  s.  90,  upon  what  principle  in  either  case  was  the  amount  of 
the  oyereharge  to  the  defendants  in  this  respect  to  be  ascertained  ? 

PART  n. 

During  the  period  covered  by  this  action,  the  plaintiffs  had  one 
imiform  set  of  rates  for  the  carriage  of  coal  from  about  forty-eight 
different  collieries  to  a  number  of  places  lying  eastward  of  these 
collieries,  and  serred  by  the  plaintiffs'  railway.  These  collieries 
were  called  ''  the  group,"  and  the  rates  from  them  to  the  places 
lying  to  the  eastward  served  by  the  plaintiffs'  railway  were  called 
*\  the  group  rates."  The  defendants'  colliery  was  the  easternmost 
in  the  group,  and  the  distance  along  the  plaintiffs'  Une  of  railway 
between  the  defendants'  colliery  and  the  member  of  the  group 
furthest  &om  the  defendants'  colliery  was  fifteen  miles.  The 
group  rates  comprised  the  rates  from  each  of  the  collieries  to  a 
great  number  of  towns  and  places  in  various  parts  of  England. 
All  coals  going  from  any  of  the  collieries  comprised  in  the  group 
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ta  any.  of  .th^  jiai^meationed  towns  and  places  nuist  pass  the  de*       1984 
fendan^'  ogPie^ry  and  go  away  thence  in  an  easterly  direction,  makohesikqv 
Befo?^:iihe  Xst.pf  J^i^nary,  1880,  .and  after  the  4th  of  December,   ^^™^' 
1880,1  coaj  g<ang  away  to  the  westward  from  any  of  the  collieries  ^*^^^ 
c^umprised  in  the  gronp  was  charged  differing  rates  according  to         v. 
the  distance  from  the  colliery  from  which  it  was  dispatehed  to  the  Collieby  Qo, 
place  of  destination.    There  was  no  "  grouping  "  for  traffic  west* 
wardsL  .  The  dei^endants'  colliery,  being  the  furthest  to  the.  east- 
ward .o(  the  collieries  in  the  South  Yorkshire  coalfield,  paid  the 
highest  rates  for  coal  going  west,  whilst  they  paid  the  same  rates 
as  the  rest  of  the  collieries  in  th^  gronp  upon  coals  going  east. 
Between  the  1st  of  January^  1880,  and  the  4th  of  December, 
18^0,  the  rates  for  carriage  of  coal  westwards  from  any  of  the 
collieries  comprised  in  the  group  were  the  same.    The  bulk  of 
the  Qoals  sent  from  the  defendants'  colliery  had  always  gone  east* 
wards,  but  they  had  also  had  a  substantial  traffic  westwards. 

On  the  8th  of  June,  1880,  the  defendants  applied  to  the  railway 
commissioners  to  restrain  the  plaintiffs  from  charging  the  group 
rates.  On  the  26th  of  July,  1880,  the  railway  commissioners 
gave  judgment  in  favour  of  the  defendants,  and  prohibited  the 
plaintifft  from  charging  equal  rates  between  the  Tarious  collieries 
comprisiif g  th^  group  and  places  lying  to  the  eastward  to  which 
the  group  n^tes  applied.  It  was  not  disputed. for  the  purposes  of 
the  special  case  that  the  decision  of  the  railway  conunissioners 
was  right.  The  plaintiffs  had  ceased  to  charge  the  group  rates 
8m<^  the  26th  of  July,  1880,  and  had  thenceforward  carried  coetls 
from  the  various  members  of  the  group  at  differential  rates.  The 
rates  thus  established  were  in  respect  of  coal  earned  from  the 
defendants'  colliery  lower  in  every  instance  than  the  group  rates. 
The  defendants  had  been-  charged  the  group  rates  down  to  the 
26th  of  July,  1880. 

For  the  purposes  of  this  part  of  the  special  case  it  was  to  be 
assumed  that  the  circumstances,  imder  which  paym^ts  had  been 
made,  did  not  preclude  the  defendants  from  opening  the  accounts. 

The  defendants  contended  that  the  group  rates  were  a  violation 
of  s.  90  of  the  Bailways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict  c.  20),  and  of  s.  2  of  the  Bailway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  and  that  they  were  entitled  under 
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1884        eitlier  of  these  eniax^tments  to  recover  the  difference  between  the 

Makohbsteb,  amount  actually  paid  by  them  for  carriage  of  coals  and  the 

^•^^  amount  which  would  ha.e  been  payable  if  proper  differer^tial 

LmooLNs^E  charges  had  been  made  for  carriage  of  coal  from  the  different 

V.         members  of  the  group^  and  not  only  such  differences  but  damages 

OoLUEBY  Co.  for  breach  of  the  statutory  duty.    The  plaintifiis  contested  each  of 

the  above  claims. 

The  questions  for  the  opinion  of  the  Court  were  (1)  did  the 
group  rates  constitute  a  breach  of  the  Bailways  Clauses  Con- 
solidation Acty  1845,  s.  90  ?  (2)  if  so,  were  the  damages  of  the 
defendants  for  the  breach  of  that  enactment  limited  to  the  amount 
of  overcharges,  (and  what  was  the  measure  of  such  overcharges,) 
or  could  general  damages  also  be  recovered  ?  (3)  did  an  action  lie 
for  breach  of  the  Bailway  and  Canal  Traffic  Act,  1854,  s.  2  ?  (4)  if 
so,  were  the  damages  of  the  defendants  for  the  breach  of  that 
enactment  limited  to  the  amount  of  overcharges,  (and  what  was  the 
measure  of  such  overcharges,)  or  could  general  damages  also  be 
recovered  ? 

The  Queen's  Bench  Division  declared  that  the  matters  in 
questions  1,  2, 3,  4  of  Part  L  and  the  group  rate  in  question  1  of 
Part  n.  constituted  breaches  of  the  Bailways  Clauses  Consolida- 
tion Act,  1845,  and  that  the  defendants'  damages  for  breach  of 
that  enactment  were  limited  to  surcharges ;  and  further,  that  no 
action  lay  for  breach  of  the  Bailway  and  Canal  Traffic  Act,  1854, 
s.  2. 

The  proceedings  before  the  Queen's  Bench  Division  as  to  the 
group  rates,  and  as  to  the  question  whether  an  action  lay  under 
the  Bailway  and  Canal  Tra£Sc  Act,  1854,  s.  2,  are  reported  in 
13  Q.  B.  D.  674. 
Appeal  by  the  plaintiffs  and  cross  appeal  by  the  defendants. 

Nov.  19,  20.  Sir  R  EerscheU,  8.O.,  and  LUOery  Q.C.  (C.  A. 
Bmsell  with  them),  for  the  plaintiffs.  Sect.  90  of  the  Bailways 
Clauses  Consolidation  Act,  1845,  relates  only  to  the  rates  charged 
for  passengers  or  goods  carried  over  the  same  portions  of  the 
railway.  It  has  no  application  to  the  *'  group  rates."  This  is  the 
first  occasion  on  which  it  has  been  attempted  to  treat  that  which 
may  possibly  be  an  undue  preference  as  an  unequal  rate  within 
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that  enactment.    If  this  attempt  be  saccessfiil,  then  the  Bailway       1884 
and  Canal  Traffic  Act,  1854,  was  unnecessary.   There  was  sufficient  Manchester, 
dissimilarity  between  the  circumstances  under  which  the  plaintiffs    S™^^^» 
carried  for  Bannister,  and  those  under  which  they  carried  for  the  ipooLNSHniE 

Sail  WAT  Cc 

defendants,  to  make  s.  90  inapplicable.  But  even  although  a  v. 
breach  of  that  section  has  been  committed,  oyercharges  can  be  colueky  Co. 
recovered  only  when  the  plaintiffs  were  carrying  goods  for  the 
defendants  on  the  same  day  that  they  were  carrying  goods  for 
Bannister,  for  on  the  other  days  they  could  not  be  charged  with 
carrying  goods  for  the  defendants  at  a  higher  rate  than  they  were 
carrying  for  Bannister.  No  damages  can  be  recovered.  With 
regard  to  the  Railway  and  Canal  Traffic  Act,  1854,  the  case  of 
In  re  Caierham  Bailway  Company  (1)  shews  that  to  be  an  undue 
preference  within  that  Act  by  reason  of  an  inequality  of  charge, 
the  inequality  must  be  in  the  charge  for  travelling  over  the  same 
line  or  portion  of  the  line ;  and  Be  Nicholson  and  Great  Western 
BaUway  Company  (2)  is  an  authority  that  an  arrangement  such  as 
was  made  between  the  plaintiffs  in  the  present  case  and  Bannister, 
who  supplied  the  coals  for  the  Hamburg-American  Company, 
would  not  be  contrary  to  s.  2  of  that  Act.  It  may  be  admitted 
for  the  plaintiffs  that  the  intention  of  a  railway  company  can  make 
no  difference  as  to  the  question  of  undue  prejudice ;  but  they  may 
always  give  a  preference  with  a  view  of  protecting  their  own 
interests:  In  re  (Made  (3).  Further,  no  action  will  lie  for  a 
breach  of  the  provisions  of  the  Bailway  and  Canal  Traffic  Act, 
1854,  s.  2 ;  by  s.  3  of  that  statute  a  special  remedy  was  created 
against  anything  done  in  contravention  of  the  Act ;  and  by  s.  6  it 
was  enacted  that  no  "  proceeding  "  shall  be  taken  for  anything 
done  in  violation  of  the  statute,  except  such  as  was  thereby  pro- 
vided. The  machinery  for  enforcing  the  provisions  of  the  Bailway 
and  Canal  Traffic  Act,  1854,  has  been  varied  by  the  Begulation 
of  Bailways  Act,  1873  (36  &  37  Vict.  c.  48),  s.  6 ;  but  the  pro- 
hibition remains  unaltered  against  using  any  remedy  except  such 
as  is  specially  provided  by  the  legislature. 

B.  E.  Welstery  Q.C.^  and  John  Forhes,  Q.C.  {Loflhouse  with  them), 
for  the  defendants.    The  plaintiffs'  counsel  have  relied  upon  tbe 

(1)  1  C.  B.  (N.S.)  410.  (2)  5  0.  B.  (N.S.)  366. 

(3)  1  C.  B.  (N.S.)  454. 
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1^  case  of  In  re  Nieholeon  and  QreoA  Western  Campamf  (1) ;  but 
MAHCHBffTEB^  ^^^  declsioii  is  explained  by  Willesi  J.>  in  Gorton  v.  Bristol  and 
^"^^°^»  Exeter  BaUway  Company  (2).  The  judgment  of  that  learned 
LiKooLNsBiRB  judgo  is  diiectly  in  point,  and  shews  that  a  difieience  in  the 
^^?''^'  charges  of  a  mlway  company  to  its  seyeral  customeid  casi  be 
CoLUEBT  Oo.  supported  only  when  it  fairly  represents  a  difference  in  the  cir- 
cumstances attending  the  carriage  of  the  goods:  ^and  in  the 
present  cefie  the  arbitrator  has  found  that  the  saving  to  the 
plaintiffs  does  not  adequately  represent  the  allowance  on  coal 
carried  to  Grimsby  of  6d.  or  2d.  to  Bannister,  or  of  4d.  to  Josse 
&  Co.,  or  the  rebate  of  2  per  cent,  allowed  to  both  Bannister 
and  Josse  &  Co.  These  allowances  and  this  rebate,  therefore, 
are  elcfafly  unlawful.  The  intention  of  the  legislature  was  that 
all  the  customers  of  a  railway  company  should  be  placed  on 
the  terms  of  strict  equality:  OrecU^  Western  Badboay  Company 
v.  Sutton  (3);  and  the  plaintiffs  could  not  lawfully  make  to 
Bannister  the  allowance  of  Sd.  in  rei^ect  of  coal  shipped  by  the 
Hamburg- American  steamers^  or  the  allowance  of  6d.  in  respect 
of  coal  shipped  to  ports  south  of  Harwich:  London  and  North 
Western  Railway  Company  y.  Evershed  (4).  A  dear  breach  of  the 
Bailways  Clauses  Consolidation  Act,  1845,  s.  90,  is  oonunittdd  by 
^'  the  group  rates : "  the  last  clause  of  titat  section  which  forbids 
any  reduction  or  advance  in  the  tolls  is  asubstantiYe  enaetment, 
and  is  not  a  mere  explanation  of  the  preceding  portion  of  the 
proviso.  The  existence  of  an  intention  of  a  railway  company  to 
prejudice  a  customer  has  always  been  held  to  be  immaterial ;  the 
question  is  whether  the  acts  of  the  company  do  prejudice  him. 
According  to  the  argument  for  the  plaintiffs,  only  overcharges  can 
be  recovered  back  by  the  defendants,  and  no  action  will  lie  upon 
s.  90  for  damages ;  but  this  argument  is  unsound.  The  customer 
may  have  to  pay  the  overcharges  of  the  railway  company,  and  by 
reason  of  those  overcharges  he  also  may  receive  a  I6wer  price  from 
the  merchant  to  whom  he  sells.  Some  kinds  of  damages  may  be 
recovered,  although  others  are  too  remote.  If  the  company  refuse 
to  carry  goods  tendered  to  them  except  at  an  illegal  rate,  they 

(1)  5  C.  B.  (N.S.)  366.  (4)  2  Q.  B.  D.  264 ;  3  Q.  B.  D.  135    ; 

(2)  6  C.  B.  (N.S.)  638,  at  p.  655.         3  App.  Gas.  1Q29. 

(3)  Law  Rep.  4  H.  L.  226. 
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are  liable  to  an  action.    A  railway  company  are  bound  to  carry       1884 
for  all  persons,  and  s.  90  prescribes  that  they  shall  dp  so  upon  Kanchevtvi, 
eqnal  terms.    The  loss  of  customers  through  the  illegal  charged   S««j^">» 
and  conduct  of  a  railway  company  is  not  too  remote  as  a  groimd  UvooursHna: 
of  damages:   Lancashire   and   Yorkshire  ^atlv;ay  Company  y«        V^ 

Thd  jndges  of  the  Queen's  Bench  Division  were  of  opinion  that 
no  action  will  lie  for  a  breach  of  the  provisions  of  the  Bailway 
and  Canal  Traffic  Act»  18549  owing  to  the  terms  of  s.  6  thereof 
But  the  object  of  that  section  may  have  been  simply  to  forbid  an 
information  at  the  suit  of  the  Attorney-General '  or  the  granting 
of  an  injunction  by  the  Court  of  Chancery  (2)  :  it  was  not  intended 
to  forbid  the  bringing  of  an  action  for  money  had  and  received. 
The  Bailway  and  Canal  Traffic  Act,  1854,  is  not  a  statute  within 
the  operation  of  ihe  rule  that  when  a  new  right  is  created  and  a 
specific  remedy  is  pointed  out,  that  remedy  must  be  followed 
and  none  other  can  be  allowed.  The  argument  for  the  plaintiffit 
is  that  no  damages  can  be  recovered,  and  that  the  only  remedy  is 
by  the  machinery  of  the  Act;  if  this  be  correct,  a  trade  or 
business  may  be  ruined  without  compensation  to  the  owner. 

C.  A.  Bmselly  in  reply.  The  true  explanation  of  the  proviso  at 
the  end  of  s.  90  of  the  Lands  Clauses  Consolidation  Act,  1845,  may 
possibly  be  that  the  first  part  of  it  prescribes  an  equality  of  charges 
for  passengers  and  goods  conveyed  by  the  railway  company  along 
the  line,  whilst  tiie  second  part  applies  to  those  instances  where 
the  line  is  used  by  persons  other  than  the  railway  company ;  for 
in  1845  this  was  supposed  to  be  possible. 

As  to  the  construction  of  the  Bailway  and  Canal  Traffic  Act, 
1854,  an  action  is  a  ''proceeding,"  and  where  a  special  remedy  is 
prescribed  for  breach  of  the  provisions  of  a  statute,  it  is  to  be 
inferred  that  the  legislature  intended  that  remedy  to  be  followed 
in  exclusion  of  all  others,  and  no  action  will  lie  at  the  suit  of  any 
person  damnified  by  disobedience  to  the  statute:  Atkinson  v. 
Newcastle  Waieryjorks  Co.  (3)    An  authority  directly  in  fetvour  of 

(1)  Law  Rep.  7  H.  L.  517,  at  pp.  Northern  By,  Co.,  1  Dr.  &  Sm.  154,  at 
524,  525.  p.  162 ;  29  L.  J.  (Ch.)  794,  at  p.  801. 

(2)  Sdo,  however,  per  Kindersley,         (8)  2  Ex.  D.  441. 
V.C,  in  Attorney  jQenercd  v.  Great 
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iss^       the  plaintiffs  is  to  be  found  in  Murray  t.  Olasffow  omd  8<mth 

Manohest^s,  Western  By.  Co.  (X),  recently  decided  by  the  Court  of  Session  in 

.^"*S^'   Scotland ;  that  case  clearly  shews  that  the  Eailways  Clauses 

itoooursmffl  Consolidation  Act»  1845,  has  no  application  to  "  the  group  rates," 

V.        and  also  that  no  action  will  lie  for  il  breach  of  the  provisions  of 

^j^KY  Co.  the  Bailway  and  Canal  Traffic  Act,  1854, 

Cw.  adv,  vidtn 

Dec,  1,    The  judgment  of  the  Court  (Brett,  M.B.,  Cotton  ancl 
liindley,  L. JJ.)  was  now  delivered  by 

him)j^Y,  I^,  J.  This  special  case  raises,  in  substance,  five  ques- 
tions. The  first  relates  to  alleged  overcharges  arising  from  8d. 
per  ton  deducted  and  allowed  to  a  person  named  Bannister  on 
coal  conveyed  by  the  plaintiffs  for  him  from  the  South  Yorkshire 
coalfield  to  Grimsby,  and  shipped  by  him  on  board  Hamburg* 
American  steamers*  The  second  question  relates  to  deductions  of 
6d.,  4t2.,  and  2d.  a  ton  allowed  to  Bannister  and  certain  merchants 
named  Josse  &  Co.  on  coal  taken  by  the  plaintiffii  to  the  yards 
of  Bannister  and  Josse  &  Co.  to  the  relief  of  the  railway  oom« 
pany's  own  rails,  stations,  and  sidings.  A  third  question  relates 
to  what  may  be  shortly  described  as  an  allowance  of  2  per  cent, 
made  to  Bannister  and  Josse  &  Co.  on  returned  empties  in  con- 
sideration of  certain  facilities  in  the  delivery  of  those  empties 
provided  by  these  merchants.  The  fourth  question  relates  to* 
6^.  per  ton  allowed  by  the  railway  company  to  Bannister  for 
coal  brought  by  the  railway  company  for  him  to  Grimsby,  and 
shipped  by  him  to  ports  south  of  Harwich,  The  fifth  question, 
and  perhaps  the  most  important  one,  relates  to  what  is  called  the 
*^  group,"  and  arises  in  this  manner :  the  railway  company  charge 
one  rate  for  the  carriage  of  coal  from  various  collieries  in  the 
South  Yorkshire  coalfield  to  certain  towns  although  the  distances 
between  those  collieries  and  the  towns  are  not  the  same,  some  of 
the  collieries  being  nearer  to,  and  some  farther  from,  the  towns« 
The  defendants,  the  proprietors  of  th^  Denaby  Main  Colliery,  seek 
by  their  set-off  and  counter-claim  to  recover,  either  in  the  shape  of 
overcharges  or  damages,  sums  of  money  in  respect  of  the  breaches 
and  violation  by  the  railway  company  of  the  provisions  of  the 

(1)  11  Court  Sess,  Cas.,  4tb  Series  p.  20S. 
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90th  section  of  the  Bailways  Clauses  Consolidation  Actj  1845^       ^gg^ 
and  the  2nd  section  of  the  Bailway  and  Canal  TraflSc  Act,  1854  -^nj^cBsffrm 
<17  &  18  Vict.  c.  31).  Sheffibld,  ' 

With  respect  to  s.  90  of  the  Act  of  1845  we  are  of  opinion  that  LmooLirsHiBs 
the  word  **  using  "  at  the  end  of  the  section  signifies  using  in  any  ^^^^^^  ^• 
sense,  and  is  not  confined  to  using  by  sending  engines  and  other  rw^^co' 
carriages  along  the  line.    The  section  applies  to  all  tolls  without       — 
distinction ;  and  unless  **  using  "  includes  using  by  sending  goods, 
a  distinction  (not  warranted  by  the  Act)  will  be  driawn  between 
tolls  for  passengers  and  for  engines  and  carriages  on  the  one 
hand  and  tolls  for  goods  sent  in  the  ordinary  way  on  the  other. 
The  former  kinds  of  tolls  will  be  held  to  be  within  the  last  part 
of  the  section,  and  the  latter  kind  not.    This  is  opposed  to  the 
purpose  and  object  of  the  enactment.    The  Queen's  Bench  Divi- 
sion in  Everahed^a  Case  (1)  came  to  the  same  conclusion  as  we  do 
as  to  the  meaning  to  be  put  upon  the  word  in  question  (2) ;  and 
we  haye  not  been  able  to  find  any  case  in  which  any  other  con- 
struction has  been  put  upon  it. 

Confining  ourselyes  to  goods  sent  by  a  railway,  we  therefore 
construe  s.  90  thus :  (1.)  It  empowers  the  company  to  vary  its 
tolls  within  the  limits  set  by  its  special  Act ;  (2.)  The  tolls,  for 
the  same  classes  of  goods  passing  only  oyer  the  same  portion  of 
the  line,  and  under  the  like  circumstances,  must  in  all  cases  be 
equal ;  and  (3.)  There  must  be  no  reduction  or  advance  in  &your 
of  or  against  any  particular  person. 

It  becomes,  however,  necessary  to  consider  the  meaning  of  the 
following  expressions,  namely,  (a),  <'  Passing  only  over  the  same 
portion  of  the  line  " ;  (h)  "  Under  the  like  circumstances  ;** 
(c)  **  In  favour  of  oi  against  any  particular  person."* 

(a)  The  expression,  '^  passing  only  over  the  same  portion  of  the 
line,"  appears  to  us  to  mean,  passing  between  the  same  points 
of  departure  and  arrival,  and  passing  over  no  other  part  of  the 
line.  This  interpretation  is  the  natural  interpretation  of  the 
words ;  it  was  adopted  by  Lord  Chancellor  Cranworth  in  Finnie 
V.  Olasgaw  By.  Co.  (3)  and  by  the  Court  of  Session  in  the  recent 
case  of  Murray  v.  Glasgow  and  South  Western  By.  Co.  (4),  and 

(1)  2Q.B.D.254;3Q,B.D.1355         (3)  2  Macq.  183. 

3  App.  Gas.  1029.  (4)  11  Court  Sess.  Gas.  4tli  Series, 

(2)  See  2  Q.  B.  D.  2674  p.  205* 
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1884        there  is  no  decision  in  which  any  other  interpretation  has  been 
MANCHEfiTEB,  ptit  on  thc  cxpresision.    If  this  be  correct,  it  follows  that  the  first 
Shctotkld,   p^  ^£  |.j^Q  proviso  in  s.  90  has  no  application  to  what  are  referred 
LnjooLNsmBB  iq  Jj^  i}^^  special  case  as  the  "  grouped  lines."    The  goods  carried 
V. '        over  them  are  not  carried  only  over  the  same  part  of  the  line. 
CoLLiKBY  Co.  They  are  carried  over  the  same  part,  but  also  over  other  parts, 
Lindi^L.j.    ^^^  ^^^  ^^^  therefore  within  that  proviso.    Thid  disposes  of  the 
5th  question,  and  to  a  great  extent  of  the  first  and  fourth  ques- 
tions also. 

(h)  The  expression,  **  under  the  like  circumstances,"  has  been 
the  subject  of  decision,  and  must  now  be  taken  to  mean  under 
like  circumstances  as  regards  the'  services  performed  by  the  rail- 
way company  in  receiving,  carrying,  and  delivering  the  goods :  see 
Great  Western  By.  Co.  v.  Sutton  (1)  and  London  and  North  Western 
By.  Co:  V.  Evershed.  (2)  In  the  present  case  the  railway  company 
have  infringed  this  provision  of  s.  90,  as  regards  some  of  the  coal 
referred  to  in  the  first  and  fourth  questions,  i.e.,  the  coal  carried 
from  the  defendants*  colliery  to  Grimsby  and  shipped  on  the 
American  steamers,  and  also  as  regards  the  coal  carried  from  the 
??ame  colliery  to  Grimsby  and  shipped  to  ports  south  of  Harwich. 
The  consequences  of  this  infringement  will  be  considered  pre- 
sently. 

(e)  The  expression,  "in  favour  of  or  against  any  particular 
person,"  at  the  end  of  s.  90  remains  to  be  considered.  These 
words  occur  in  a  sentence,  which  follows  the  early  part  of  the 
proviso,  and  which  is  part  of  that  proviso.  The  prohibition  at 
the  end  of  s.  90  appears  to  us  to  do  little  more  than  throw  light 
on  what  is  meant  by  "  same  circumstances,"  and  emphasise  the 
earlier  portioil  of  the  proviso.  Both  portions  of  it  are  confined  to 
cases  in  which  goods  of  a  similar  description  are  carried  only 
between  the  same  termini  and  under  the  same  circumstances. 
We  do  not  think  that  the  prohibition  extends  to  other  goods  not 
so  carried.  The  prohibition  is  not  an  independent  enactment 
applicable  to  goods  not  already  provided  for.  If  it  were»  the 
whole  section  would  prescribe  eqtiality  of  rate  of  toll  in  all  cases ; 
for  toUs,  which  can  neither  be  reduced  nor  advanced  in  &vour  of 
or  against  any  one,  must  be  at  the  same  rate  to  all  persons.  But 
this  equality  of  rate  is  expressly  required  for  goods  of  the  same 
(1)  Law  Eep.  4  H.  L.  226.  (2)  3  App.  Cas.  1029. 
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«ort  carried  only  over  the  Bame  portion  of  the  line  and  under  the       ^^ 
same  circumstances,  and  being  expressly  required  for  such  goods,  Manohesteb, 
similar  equality  can  hardly  have  be^i  intended  for  all  goods.        and 
We  come,  therefore,  to  the  conclusion,  that  the  equality  clause  i^SIx^^ 
^nd  prohibition  against  favouritism  contained  in  s.  90  are  both  p^^  j^^^ 
confined  to  the  cases  specified  in  the  proviso,  and  that  the  prohi-  Collost  Ck>. 
bition  against  favouritism  at  the  end  of  the  section  is  not  more    Undiey,  hJ. 
extensive  in  its  operation  than  the  equality  clause  which  imme- 
diately precedes  it.    This  appears  to  be  the  view  taken  by  Lord 
Blackburn  in  8tMon*8  Case  (1),  although  it  was  not  necessary  to 
decide  the  point  in  that  case.    This  view  of  s.  90,  no  doubt,  very 
seriously  limits  its  operation.    But  its  failure  to  accomplish  its 
supposed  object  is  notorious,  and  that  very  circumstance  led  to 
the  passing  of  the  much  more  sweeping  enactment  contained  in 
the  Eailway  and  Canal  Traffic  Act,  1854. 

The  circumstances,  under  which  the  railway  company  in  this 
case  charged  Bannister  and  Josse  &  Co.  less  than  other  people  in 
respect  of  coal  for  land  sale  and  for  returning  their  empty  trucks, 
are  set  out  in  the  case,  and  such  circumstances  are  different  from 
those  under  which  the  company  charged  other  people  more.  We 
,  are,  therefore,  of  opinion  that  the  company  have  not  contravened 
the  provisions  of  s.  90  in  these  cases,  and  that  they  must  be  dealt 
with  under  the  Bailway  and  Canal  Traffic  Act  of  1854 

This  Act  is  very  differently  worded  &om  s.  90  of  the  Bailways 
Clauses  Consolidation  Act,  1845.  The  railway  company  may  have 
infringed  the  provisions  of  s.  2  of  the  Bailway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict,  c  31) ;  but  even  if  they  have,  no  action 
lies  for  such  infringement.  Sect.  3  prescribes  the  remedy  for  in- 
fringements of  the  Act,  and  s.  6  says  that  no  other  proceedings 
than  those  mentioned  in  the  Act  shall  be  taken  against  companies 
which  violate  it.  The  word  *'  proceeding  '*  in|  s.  6  must  include 
*'  action."  There  might  possibly  be  some  doubt  about  this,  if  the 
section  did  not  go  on  to  preserve  all  rights  and  remedies  against 
companies  under  the  existing  law,  but  the  addition  of  these  words 
removes  all  doubt  on  the  subject.  It  is  (certainly  true  that  in 
EvershecCa  Caae  (2)  Lord  Biamwell  expressed  an  opinion  that  im 

(1)  See  Law  Bep.  4  H.  L.  238,  (2)  2Q.B.I>.264;  3Q.B.D,ld5| 
243.  3  App.  Gas.  1029. 
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Itfii       fu^tiqn  wpn^d  lie  for  a  yiql^tion  of  8*  2  of  the  Act  in  question  (1) ; 
MAMWJEsamj  but  his  attei^tiou  was  not  drawn  to  &  6 :  and  in  EvenhecPs  Ccue  (2) 
»^HTOLD,  th9^,,wiw.a  yiolation  of  ^  90  of  the  Bailways  Claoses  CoDsplidation 
^ooLHBKM^ct,  1845,  for  which  the  action  lay ;  so  that  it  waa  immaterial  to 
.f.         ,coii8i4e'  whether  the  aption  could  have  been.ioaintained  for.a 
Qfius^Mfsf  C9.  .^I^eagh  of  s,  ^  of  the  Bailway  and  Ganal  Traffic  Act,  1854,  abne. 
jijfdiqr^Lj.   7]^  point  has  ^ecenj;l7  bee^  considered  and  decided  in  Scotland, 
and  an  action  w^^^eld  not  to  lie:  see  Mwrray  y.  CHasgawaaid 
Sauih  Western  By.  Co,  (3%  ^iiji  this  Tiew  of  s.  .6  was  also  that  of 
the  piyisipnal  Court  in  this,  case,  and  is  in  onr  Qpimon  coraject 
It.  is  l^ardly  neces8a,ry  to  add  tbat  if  the  defendants  cfuomot  main- 
tain an  action  for  a  violation  of  the  Act  in  question,  they  cannot 
n^ajintain  f^xy  s^t-off  or  counter-claim  based,  q^  suph  a  violation* 
This  disposes  of  the  i^epond  and  third  questions.  .-    , 

It  remains  only  to  consider  what  damages,  if  any,  the  defend- 
ants have  sustained  by  reason  of  the.,cempany's  reduction  of  their 
tQlls  for  the  coal  carried  &om  the  defendants'  colliery  for  Ban- 
nister ai^d  shipped  at  Grimsby  for  the  Am^cau;  steamers  and 
for  ports  south  of  Sarwich, ,  TliQdefendants  in  fyjfst  0ent.no  coals 
to  Grimsby  for  such  shipment,  nor  did  they  ever.r^uest  the 
railway  company  to  carry  coals  for  such  shipment.  If  [they  hs4» 
theie  is  no  reason  to  sjappose  that  they  wou^d  have  been  charged 
more  than  JBannister,    The  /eqmplaint  of  the  defendants  is  that 

r 

the  railway  company  prevented  them  from  competing  in*  trade 
with  Bannister ;  but  this  is  not  made  out  The  railway  com- 
pany  in  no  way  prevented  the  d^efendantcf  from  obtaining,  orders 
from  the  Hamburg  and  Ameriean  pipping  ^ompa^y  for  South 
Yorkshire,  coal.  Nor  did  the  railway  company  prevent  the ,  de- 
fendants fro^I  shipping  coals  to  ports  south  of  JE^rwich  on  the 
same  tenns  as  regards  tolls  as  Bannister.  The  fact,  however, 
remains  that  at  various  times  the  railway  company  did  carry 
CQ^  to  Grimsby  .for  the  defendants  and  Bannister  under  the  lik;e 
circumstances,  as  regards  trouble  and  cost  to  the  company,  and 
83  regards  coal  got  from  the  defendants'  collieries  over  the  same 
portion  of  the  line ;  and  the  company  did  charge  Bannister  for 

• 

'  (1)  See  3  Q.  B.  !>.  144.  (3)  11  Cofort  Sess.  Gas.  ith  Series, 

.  (2)2.Q.B.D,26*;  3Q.B.D.136;     p. 205. 
3  App.  Gas.  1029.  . 
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the  coals  so  carried  for  him  less  than  they  charged  the  defend-       1884 
ants ;  and  if  the  defendants  had  shewn  that  they  had  thereby  -nuscHEmai, 
cmstained  peccmiary '  loss,  they  would  haye  been  entitled  to  re-   ®^"^J^' 
cover  damafi^es  in  respect  therek)f.     The  Divisional  Conrt  has  LiNoowBamB 
held  the  defendants  entitled  to  recover  overeharges  made  to  the         v, 
defendants  on  the  principle  laid  down  in  Evershed's  Case  (1),  ^jSl™*?^. 
i.e.,  the  charges  made  to  them  in  excess  of  the  charges  made   j^^ — '^^j 
to  Bannister  for  similar  services.    But  the  Court  does  not  say 
on  what  quantity  of  coal,  or  on  how  much  of  the  defendants' 
coal  carried  to  Grimsby  this  excess  is  to  be  calculated,  and  we 
are  unable  to  see  how  the  quantity  is  to  be  fixed.    This  diffi- 
culty did  not  arise  in  EverehecCa  Case  (1)  ;  and  the  principle  of 
that  case  seems  to  us  insf^lioable  to  the  assessment  of  damages 
in  this  case.    It  cannot  be  right  to  calculate  the  amount  of  over* 
charge  on  all  the  coal  sent  by  the  defendants  to  Grimsby  without 
reference  to  the  quantity  on  whidi,  or  the  times  during  which, 
a  less  rate  was  charged  to  Bannister,  and,  as  already  stated,  we  do 
not  see  on  what  prindple  to  fix  the  amount  of  alleged  overcharge. 
Under  the  peculiar  drcnmstances  of  this  case  the  defendants 
have  not  riiewn  any  grounds  which  will  justify  the  Court  in 
holding  the  railway  iXHnpany  liaUe  to  them  for  any  overehargea 
or  damages.    There  is,  therefore,  nothing  to  be  ascertained  by. 
the  arbitrator  on  this  head. 

The  result,  therefore,  is  that*  all  five  ^questions  must  be  answered 
adversely  to  the  defendimts^  ttnd  that  on  the  facts  stated  in  the 
special  case  the  plaintiffii  are  Entitled  to  judgment  on  the  set-off 
and'  counter-claim  pleaded  by  the  defendants.  The  costs  of  the 
action  and  reference  will  be  disposed  ef  l^  the  arUtrator,  but  the 
railway  company  isentitled  to  the  costs^  of  the  ajqpeal. 

JndgmefU  far  (he  plaintiffs. 

Solicitors  for  plaintiffs :  Cunliffe,  Beaiimont,  &  Davenport,  for 
B.  Lingard  Monk,  Manchester. 

Solicitors  for  defendants :  Indermaur  &  Co.,  for  F.  W.  Fist^, 

Doneaster. 

(1)  2.Q.  B.  D.  264;  3  Q.  B.  D.  136 ;  8  App.  Cas.  1029. 

J.  E.  H.  '' 

S  2  2 
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1884  HODKINSON  v.  THE  LONDON  AND  NORTH-WESTERN  RAILWAY 

March  14.  COMPANY. 


Carrier^^Badway  Company — Pastengei^s  Luggage — DeUvery  to  Passenger — 

Termination  of  Company*s  Bisk. 

The  plaintiff  arrived  at  a  station  on  the  defendants*  railway  with  Her  luggage 
contained  in  two  boxes  which  were  taken  from  the  luggage-van  by  a  porter  in 
the  employ  of  the  company.  The  porter  asked  the  plaintiff  if  he  should  engage 
a  cab  for  her.  In  reply  she  said  she  would  walk  to  her  destination,  and  would 
leave  her  luggage  at  the  station  for  a  short  time,  and  send  for  it.  The  porter 
said:  ''All  right;  I'll  put  them  on  one  side  and  take  care  of  them;**  where- 
upon the  plaintiff  quitted  the  station  leaving  her  boxes  in  the  custody  of  the 
porter.    One  of  them  was  lost : — 

Bddj  that  the  transaction  amounted  to  a  delivery  of  the  luggage  by  the 
company  to  the  plaintiff,  and  a  re-delivery  of  it  by  her  to  the  porter  as  her 
agent  to  take  care  of,  and  that  consequently  the  company  were  not  responsible 
for  the  loss. 

Fatsdieider  v.  Great  Western  By.  Co.  (8  Ex.  D.  163)  distinguished. 

Tms  was  an  action  brought  in  the  Ashton-nnder-Lyne  County 
Court,  to  recoyer  from  the  defendants  327. 13d.  Zd.^  the  value  of  a 
box  and  its  contents  alleged  by  the  plaintiff  to  have  been  left 
in  charge  of  their  servant  at  Park  Parade  Station,  Ashton«under- 
Lyne,  on  the  17th  of  April,  1883,  and  51.  special  damages  alleged 
to  have  been  sustained  by  the  detention  of  the  box  and  its  con- 
tents.   The  facts  were  as  follows : — 

1.  On  the  17th  of  April,  1883,  the  plaintiff,  who  is  a  governess 
living  at  Ashton-under-Lyne,  having  previously  taken  from  the 
left  luggage  ofiSce  at  Preston  Station,  where  she  had  deposited  it, 
ithe  box  which  is  the  subject  of  this  action  and  another  box,  took 
:a  ticket  at  the  defendants'  booking-office  from  Preston  to  Stock- 
port, and  left  for  Stockport  in  the  defendants'  train. 

2.  At  Stockport  the  plaintiff  re-booked  to  Ashton-under-Lyne, 
the  ticket  being  issued  by  the  defendants ;  and  her  two  boxes 
were  delivered  into  the  custody  of  the  defendants.  The  line 
between  Stockport  and  Guide  Bridge  belongs  to  the  defendants, 
and  that  between  Gruide  Bridge  and  Ashton-under-Lyne  to  the 
Manchester,  Sheffield,  and  Lincolnshire  Bailway  Company,  who 
are  also  the  owners  of  the  station  at  Ashton  and  the  masters  of 
the  porters  and  other  servants  at  such  station ;  but  the  porters 
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and  other  servants  attend  to  the  axrival  passengers  [and  to  their       issi 
luggage  also  on  behalf  of  the  defendants.    The  defendants  exer-   hodiokbok^ 
cise  running  powers  between  Guide  Bridge  and  Ashton-under-     i^^jg  • 
Lyne»  and  Kobth 

3.  The  plaintiff  arrived  at  Ashton  Station  at  4 .  25  p.m.;  her  Bailwat  Go. 
two  boxes  being  in  the  luggage-van,  from  which  they  were  taken 

by  the  guard  of  the  train  and  two  station  porters. 

4.  The  plaintiff  expected  to  be  met  at  the  station,  and  asked 
if  there  was  any  one  there  to  meet  her ;  to  which  one  of  the 
porters  replied  that  there  was  no  one,  and  asked  if  he  should 
engage  a  cab.  The  plaintiff  said  she  would  walk,  and  would 
leave  her  boxes  at  the  station  for' a  short  time,  and  then  send  for 
them.  The  porter  replied,  '^AU  right.  I'll  put  them  on  one 
side  and  take  care  of  them ;"  whereupon  the  plaintiff  quitted  the 
station,  leaving  her  boxes  in  the  custody  of  the  porter. 

5.  At  about  6  p.m.  the  same  evening  the  plaintiff  claimed  her 
boxes,  when  the  porter  stated  that  he  had  delivered  one  of  them 
(the  missing  one)  to  a  woman  who  he  thought  was  the  owner,  and 
that  she  had  taken  it  away.  This  woman  was  not  known  to  the 
plaintiff,  nor  had  she  any  authority  to  obtain  the  box. 

6.  On  the  above  facts,  the  judge  found  that  from  the  time  the 
boxes  were  delivered  to  the  defendants  at  Stockport  till  the 
missing  box  was  given  up  by  the  porter  in  the  manner  above 
mentioned,  the  plaintiff  had  never  resumed  possession  of  the 
missing  box  by  herself  or  by  any  one  on  her  behalf,  and  that  the 

box  was  during  all  that  time  in  the  custody  of  the  defendants  or       ^ 
their  agents. 

7.  There  is  an  office  for  left  luggage  at  the  station  at  Ashton ; 
but  there  was  no  notice  thereof  in  any  part  of  the  station ;  nor 
was  the  plaintiff  informed  of  the  fact  that  such  an  office  existed* 

8.  The  judge  found  as  a  fact  that  the  box  was  lost  to  the  plain- 
tiff by  the  porter's  parting  with  it  in  the*  manner  above  stated  by 
him ;  and  that  there  was  no  contributory  negligence  on  the  part 
of  the  plaintiff. 

It  was  submitted  for  the  defendants  that  they  were  entitled  to 
judgment,  on  the  following  grounds, — first,  that  the  taking  the 
plaintiff's  boxes  out  of  the  van  and  placing  them  on  the  platform 
at  Ashton  in  the  manner  described  was  a  delivery  of  the  boxes  to 
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1884        the  plaintiff, — ^seoondly/  ihat>  if  the  porter  was  the  servunt  of  the 

HoDKurBON   defmdants,  he  had  no  authority  to  bind  then  as  to  the  matters 

ij^H^^     in  dispute^  as  the  plaintiff  shotdd  hare  left  her  boxes  in  the  left- 

^g?^Q"™  luggage  office, — ^thirdly,  that  the  sum  claimed  for  special  damage 

Bailwat  Co.  conld  not  bo  recovered. 

Judgment  was  given  for  the  plaintiff  for  the  whole  sum 
claimed. 

The  question  for  ihe  Court  was*  whether  the  plaintiff  was 
entitled  to  reoover  the  whole  or  any  part  of  ihe  s^ount. 

Page,  for  the  defendants.  But  for  the  sta^ment  in  par.  6, 
that,  from  the  time  the  boxes  were  delivered  to  the  defendants  at 
Stockport  till  the  missing  box  was  given  up  by  the  porter  to  the 
stranger,  the  plaintiff  had  never  resumed  possession  of  the  miss- 
ing  box  by  herself  or  by  any  one  on  her  behalf,  the  case  would 
liave  been  free  from  doubt.  But  that  statement  is  not*  warranted 
by  the  iacts.  On  the  arrival  of  the  train  at  Ashton  the  two  boxes 
were  delivered  to  her  by  the  porter,  who  offered  to  place  them  on 
a  cab ;  but  she  declined  to  take  a  cab,  and  elected  to  make  the 
porter  (who  in  this  was  not  acting  as  the  servant  of  the  company) 
her  agent  for  the  purpose  of  taking  care  of  the  luggage  until  she 
chose  to  send  for  it. 

Barnes,  for  the  plaintiff.  Thero  was  no  delivery  of  the  box  to 
the  plaintiff ;  and  until  that  ^ould  take  place  the  duty  of  the 
company  was  not  ended :  Bedfield  on  Garners,  p.  61 ;  JPatscJieider 
«  V.  Qreat  Western  Bif.  Co^  (1)  Unless  that  which  passed  between 
the  plaintiff  and  the  porter  amounts  in  point  of  law  to  a  delivery 
pf  the  box  to  the  plaintiff  in  discharge  of  the  obligation  of  the 
company  emd  a  re-delivery  by  her  to  the  porter  as  her  agent,  the 
plaintiff  is  entitled  to  judgment. 

IiOBD  CoLESiDaE,  C.J.  I  am  of  opinion  that  that  which  passed 
when  the  plaintiff's  luggage  was  taken  from  the  luggage-vah  and 
placed  at  her  disposal  put  an  end  to  the  responsibility  of  the 
company.  The  plaintiff  when  she  quitted  the  station  left  her 
luggage  '^  in  the  custody  of  the  porter,"  who  had  then  ceased  to 
be  acting  as  the  company's  agent.    The  statement  in  par.  6  of 

i 

(1)  3  Ex.  D.  163. 
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-  '        .  ■        •       .  ♦■    ■ 

tne  case  is  not  the  legal  condujaion  from  the  facts  pioyed.*'      iM^ 

Patseheider  y.  Cheat  WMem  By.  Co.  (1)  is  clearly  distihgtdkh-   hodonson 

able ;  there,  the  plaintiff  had  no  opportunity  of  taking  possessibtf     lo^xw 

of  her  box.    Possibly  the  porter  may  be  responsible  fbr  the  loss'; '  and  Nobth 

but  the  company  clearly  are  not.  Bailwat  C3o. 

•  '»•  .»*•.■•.•. 

Cave,  J.,  concurred.  -•.■>)  m  ..      >  *     ,.      .  * 


^ .       »,• . ■     .  i  .  ■».*'•  1   I 


Solicitors  for  plaintiff;  l^ooih  &  Andrew^  ji^^itofMrnder-Lyne. 
Solicitor  for  defendants :  (7.  S.Maeon,  Emtm,  Station, 


J.  s. 


.     :    [IN  THE  COURT  OF  APPEAL.]  .  .       Dec.  8. 

WEBSTER  V.  kffiR:  -  -  .   ,   *> 

Pradioo — Prcieedinff — No  Proceeding  for  a  Tear — Notice — Bitles  of  SupfenUs 
Court,  1883,  Or^  XIll,  r.  3 ;  Order  IXIV,,  r.  13. 

Where  on  default  of  appearance,  by  the  defendant  the  plaintiff  takes,  no  ^tep 
in  the  canse  for  s  year,  Order  LXIV.,  r.  13,  applies,  and  notice  is  necessary 
Wore  judgment  can  be  signed.  .  > 

AfpeaIi  &om  an  order  of  a  judge  at  cbambers^  confirming  the 
order  of  a  master,  who  refused  leave  to  the  plaintiff  to  sign  judg- 
ment without  giving  a  month's  notice  to  the  defendant  under 
Order  LXIY.,  r.  13,  by.which,  '^  In  any  cause  or  matter  in  which 
there  has  been  no  proceeding  for  one  year  from  the  last  proceeding 
had,  file  party  who  desires  to  proceed  }sha)i  give  a  month's.notice 
to  the  other  party  of  his  mtention  to  proceed"    ' 

The  action  was  brought  in  September,  188(1,  to  recov«lr  the 
amount  of  a  solicitor's  bill*  The  writ  was  served  in  December^ 
1881,  but  the .  djefendant  did  not  appear,  «nd  no  step  was  taJcen 
by  the  plauitiff  iuitil>  September^  1884,  when  the  affidavit  ffi 
serviee  was  aworn,  and,  in  the^  montii  of  November .  following 
applioaticga  was  made  to  tba  pioper  officer  of  the  Court  to  entes 
jujigmoBit  fpr.de&olt  of  appearance. .  This  waa  refused  our  tho 
ground  that  no  pxoceeding.  had  ,been  taken  in;  the; actipn-^pf 
more  than  a  year  after  service  of  the  writ.    The  plaintiff  then 

.(1)  3  Ex.  D.  153 ;  / 
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1884       applied  to  a  master  for  leave  to  siga  judgment  for  de&ult  of 
Wmaim  '  appearance,  but  this  was  refused  for  want  of  notice  to  the  defend^ 
MnK.      ^^^    ^^^  j^dge  at  chambers  confirmed  the  refusal  of  the  master^ 
and  the  plaintiff  appealed  to  the  Court 

Not.  24.  PouUer,  in  support  of  the  application.  By  making 
de&ult  in  appearing  the  defendant  admits  he  has  no  defence^ 
and  it  cannot  be  necessary  to  give  him  notice  of  a  step  which 
follows  as  a  matter  of  course  from  his  admission.  Formerly  a 
plaintiff  might  enter  up  judgment  on  a  cognovit  given  before 
appearancoi  and  upon  which  no  step  had  been  taken  for  more 
than  a  year  without  first  giving  a  term's  notice  or  obtaining 
leave  of  the  Court  or  a  judge :  Thompson  v.  Langridge  (1) ;  and 
the  rule  as  to  a  term's  notice  did  not  apply  to  a  proceeding  after 
verdict :  May  v.  Wooding  (2) ;  Newton  v.  Boodle.  (3)  Staffordshire 
Joint  Stock  Bank  v.  Weaver  (4)  is  against  the  present  application^ 
but  it  is  inconsistent  with  the  decisions  above  quoted, 

Feb  CtJBiAK  (Mathew  and  Smith,  J  J.).  The  order  appealed 
against  is  right.  The  plaintiff  desires  now  to  proceed  in  the 
action  by  signing  judgment.  There  has  been  no  proceeding  in 
the  action  for  a  year  from  the  last  proceeding  had,  and  Order 
LXiy.|  r.  13|  applies  in  terms  to  this  case. 

Bule  refused. 

A.  M. 
The  plaintiff  appealed  to  the  Court  of  Appeal. 

Dec.  3.  Poidter  moved  ex  parte  for  the  plaintiff.  When  the 
present  application  was  made  at  chambersi  Field,  J.,  adhered  to  his 
decision  in  Staffordshire  Joint  Stock  Bank  v.  Weaver  (4),  but  that 
case  and  the  decision  of  the  Queen's  Bench  Division  now  ap 
pealed  from  are  clearly  inconsistent  with  May  v.  Wooding  (2)  and 
Newton  v.  Boodle  (3)  and  the  authorities  collected  in  Archbold's 
Ftactice,  vol.  i.,  13th  ed.,  p.  180.  The  omission  to  appear  and 
defend  the  action  is  at  least  as  much  a  confession  of  it  as  a  cog- 
novit ;  and  under  the  old  practice  a  term's  notice  of  the  intention 
to  proceed  was  unnecessary  when  the  defendant  had  given  a 

(1)  1  Ex.  861.      •  (3)  3  0.  B.  795. 

(2)  3  M.  &  S.  600.  (4)  W.  N.  1884,  p.  78. 
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cognoyit:    ThompBon  v.  Langridge.  (1)    As  the  defendant  has       issi 
not  appeared,  he  can  take  no  proceeding  in-the  action,  there  is    «web9teb  ^ 
no  controyersy  between  the  parties*    If  the  judgment  isimpro*      m^ 
perly  obtained,  the  defendant  notwithstanding  his  de&ult  in 
appearing  can  apply  to  set  it  aside. 

•  • 

Bbbtt,  VuBh  The  question  before  us  is,  whether  the  entry  of 
judgment  for  default  of  appearance  is  a  ^'  proceeding  "  within  the 
meaning  of  Bules  of  the  Supreme  Court,  1883,  Order  LXIV., 
r,  13,  Upon  defiault  of  appearance  to  a  writ  of  summons  indorsed 
for  a  liquidated  demand,  the  plaintiff  may,  under  Order  XIII., 
r.  8,  enter  final  judgment ;  but  he  must  shew  to  the  satisfaction 
of  the  Court,  acting  through  its  officer,  that  the  writ  of  summons 
has  been  duly  served  upon  the  defendant ;  and  by  rule  2  of  the 
last-named  Order  the  plaintiff  is  directed  to  file  an  affidavit  of 
service.  The  service  of  the  writ  of  summons  is  a  step  and  a 
proceeding  in  order  to  obtain  judgment  and  execution.  Now 
Order  LXIY.,  r.  13,  provides  that  where  no  proceeding  has  been 
taken  for  a  year,  the  party  who  desires  to  proceed  shall  give  a 
month's  notice  of  his  intention  to  proceed.  I  think  that  firom  its 
very  nature  the  entry  of  judgment  is  clearly  a  "  proceeding  "  in 
an  action ;  and  if  it  be  so,  it  is  impossible  to  suppose  any  step 
which  comes  more  completely  within  the  operation  of  the  rule. 
It  has  been  urged  that  the  authorities  shew  that  notice  of  the 
intention  to  proceed  is  unnecessary.  I  will  mention  two  of  them. 
In  the  first  of  these  cases,  May  v.  Wooding  (2),  a  verdict  had 
been  obtained  more  than  three  years  before  judgment  was  signed, 
and  a  term's  notice  was  not  given ;  but  it  was  held  by  the  Court 
of  £ing's  Bench  that  the  judgment  was  duly  signed.  The  other 
case,  Newton  v.  Boodle  (3),  appears  to  have  been  decided  upon  the 
authority  of  May  v.  Wooding.  (2)  These  were  cases  of  proceeding 
after  verdict,  and  it  is  not  necessftry  to  consider  whether  we  could 
agree  with  these  decisions ;  if  the  present  were  a  case  as  to  a 
proceeding  after  verdict,  it  would  perhaps  be  difficult  for  us  to 
express  dissent  from  those  cases ;  but  it  is  to  be  observed  that 
they  were  decided  upon  different  Rules  of  Court,  and  it  may  be 

(1)  1  Ex.  351.  (2)  3  M.  &  S.  600. 

(3)  8  C.  B.  795. 
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IBM       that  they  are  not  binding  as^to  thd^oOnsilructian  of  Ordeif  LXIY.,^ 
WsBtfTBs*   ^*  \^  y  ^^  ^^^  events  thej  apply  only  where  there  has  been  a 
^'  ^      TeriUct.    In  the  fivcisent  case  a  month's  notliee^  of  the  intention  to* 
ptooeed  ought  4;o  ham  been  given*       .  ^i     -^ 

...  . '.    ,      »        ... 

LiNDLBY^  L.J.  I  am  of  the  same  opinion.  The  present  appli- 
cation is  really  an  attempt  to  repeal  Order  UKIY.yTt  1S«^  The 
jEact  of  more  tium  a  y  eac  having  elapsed  ainoe  the  last  prdoeeding, . 
seems  to  shew  jthat.  the:  plaintiff  Jaiad  intended  to  abandcfn  the 
prosecution  afihe  action,  and  it 'might  be^very  nnjttst^to  allow 
him  to  sign  judgment  without  giving  the  defendant  an  oppor- 
tunity of  establishing  to  the'  siAisfiBtction  of  the. Court  that  the- 
plaintiff  is  not  entitledAo  proceed  further. 

Appeal  dismissed. 

Solicitor :  Witticm  8.  WfiMex%  flaintiff.  in  person.         .       .    . 

J.  B.  H. 


Jan.  15.  .     SAUNDERS  t/.  PAWLEY, 


Fractice-^Natu^  qf  Trial f  Right, (^ Defendflntio  give^-Ahridgment  qf  Time — 

Order  XXXVL,  r.  12;  Order  LXIV.y  r.  7. 

.  Order  XXXYI.,  r.  12,  providoB  that,  if  the  plaintiff  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or  within  such  extended  time  as  the 
Court  or  a  judge  may  allow,  give  notice  of  trial,  the  defendant  may,  before 
notice  of  trial  given  by  ^e  plaintiff,  giye  noUoe  of  tnal,.or  may  apply  to  the 
Court  tr  judge  tq  dismiss  the  action  for  want  of  prosecution. 

Order  LXIY.,  r.  7,  provides  that  the  Court  or  a  judge  shall  have  power  to 
enlarge  or  abridge  the  time  appointed  by  the  rules,  or  fixed  by  any  order  enlarg- 
ing time,  for  doing  any  act  or  taking  any  proc^edbig,  Mgon  soeh  terms  (if  any) 
as  the  justice  of  the  case  may  require : — 

Eddy  that  the  period  of  six  weeks  mentioned  in  Order  XXXYI.,  r.  12,  is 
not  ia  time  appointed  for  doing  any  act  or  taking  any;  proceeding  within 
Order  LXiY.,  r4  7^  and  consequently  that  the  Court  could  not  make  an  order 
giving  the  defendafit^  leave  to-givp  notice  ef  ^ial,  if  the  plaintiff  did  not  give 
such  notice  within  a  shorter  period  than  six  weeks  from  the  clpse  of  the 
pleadings. 

.  ^FKAL  fixca  the  re&sal  by  a  judgeat  oh%mbera  of  an  appUea- 
tion  by  the  defendant  for  an  order  that»  if  the  plaiatiff  did  not 
give  notice  of  trial  for  the  next  ensning  Surrey  assizes,  then  the 
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de&ndaat  ahouM  be  at  Ubertj  to  glve^fihoA  notice  of  trial:  fbr  sncli       iigtf 

•  Tke  facts' were,  so  &r  as  material,  as  Mlows  :-^Tb9  action*  Kras  p^^,, 
for  a  false  representatioii^  tiiat  the  drains  of  a  house  were  in  good 
condition  whereby  the  plaintiff  was  induced  to  become  the  occu-* 
pier  of  the  house.  The  writ  was  isdued  on  the  8th  of  July;  and 
served  on  the  25lh  of  Jxdy,  1884.  The  defendant  appeared  on 
the  1st  of  August.  On  the.l4th  of  December,  the  -j^^adings  were 
closed  and  ike  parties  were  at  issue.  The  plaintiff  had  not  given 
notice  of  trial.  The  venue  was  Surrey,  and  the  Surrey  assizes  were 
fixed  to  take  place  on  the  20th  of  January,  1885 :  consequently 
the  period  of  six  weeks  required  to  elapse  by  Order  XXXYI., 
r.  12,  before  the  deCsndant  can  give  notice  of  trial  kad  not  elapsed, 
and  would  not  elapse  till  too  late  for  trial  at  l^e  next  Surrey 
assizes.  Application  was  made  by  tke  defendant  to  a  master  at 
ckambers  in  similar  teims  to  tkose  above  mentioned,  upon  affi- 
davits setting  fortk  tkat  great  kardskip  and  injury  would  be  occa- 
sioned  to  tke  defendant  by  tke  postponement  of  tke  trial  till  tke 
summer  assizes,  tke  defendant  being  prevented  pending  tke  trial 
from  reKHxmpying  or  deaUng  witk  tke  premises,  tke  state  of  wkick 
was  tke  subject-matter  in  dispute,  and  tkat  tke  plaintiff  could, 
and  ougkt,  under  tke  circumstances,  to  go  to  trial  at  tke  next 
assizes.  Tke  master  refused  the  application,  and  on  appeal  the 
judge  at  chambers  affirmed  the  niaster's  decision. 

H.  Gloflrhey  QX).y  and  Morton  Smithy  for  the  defendant,  moved  on 
appeal  &om  the  judge's  decision  in  the  terms  above  mentioned.  . 
:.  The  Court  has  power,.under  Order  LXIY.,  r.  7,  to  abridge  the 
period  of  six  weeks  mentioned  in  Order  XXXYI.,  r.  12,  and 
enable  the  defendant  to  give  notice  of  trial  if  the  plaintiff*  do  not 
give  notice  within  a  shorter  period  than  six  weeks,  where  the 
justice  .of  the  case  requires  it. 

MeCaUy  for  the  plaintiff,  shewed  cause.  The  Court  has  no  power 
to  make  the  order  asked  for.  The  plaintiff  is  not  in  default.  No 
fixed  time  is  appointed  by  the  rules  for  giving  notice  of  trials  and 
tke.  plaintiff'  m&j  give  such  notice  when  he  pleases,  subject  to  Ike 
provisions  of  Order  XXXYL,  r.  12,  whi<^  provides  that,  if  he 
does  not  give  notice  of  trial  within  six  weeks,  or  such  extended 
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18M       that  they  are  not  binding  as^to  thdioOnfiltracti<Gtt  ofOideif  LXXY.,^ 
WBB«rBB*~  '*  ^^9  ^^  ^^^  events  they  appiy  only  where  there  has  been  a 
^^f\  -      yer^iot.    In  the  pvesent  ease  a  m<»Lth'8  notliee^^f  the  mtention  to* 
proceed  oi^ht 4^0  hare  been  giyen.  i.c      . 

...  -  w   <  ■      ^  . "         .      ■ 

Lnn^LEY,  L.  J.  I  am  of  the  same  opinion.  The  present  appli- 
cation is  reallyan  attempt  to  repeal  Order  LXIY-^n  1S>*  The 
fact  o£  move  than  «  yeu;  havuig  elapsed  ainoe  the  het  proo^eding; . 
seems  to .  shew  ^t.  the^  plaintiff  dutd  intended  to  abanddn  the 
prosecution  of  ..ihe  action,  and  it  might . be ^ very  unjust. to  allow 
him  to  sign  judgment  without  giving  the  defendant  an  oppor- 
tunity of  establishing  to  the^  saitis&otion  of  the  Couvt  that  th^ 
plaintiff  is  not  entitled  ilo  proceed  further. 

Appeal  dismissed. 
Solicitor :  WiUiim  8.  Wehder,  Plaintiff,  in  person 

J.  S.  £[. 


Jan,  15.  .     SAUNDBKS  v.  PAWLEY, 


FracHoe — Notiqe  (if  Trial,  Bight. <^  Defendant  to  give— Abridgment  qfTime — 

Order  XXXVL^r.  12;  Order  LXIV.,  r.  7. 

.  Order  XXXYI.,  r.  12,  proyides  that,  if  the  plaintiff  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or  within  such  extended  time  as  the 
Court  or  a  judge  may  allow,  giye  notice  of  trial,  the  defendant  may,  before 
notice  of  trial  given  by  fhe  plaintiff,  giye  notice  of  tcial^.or  .may  apply  to  the 
Court  6t  judge  tq  dismiss  the  action  for  want  of  prosecution. 

Order  LXIV.,  r,  7,  provides  that  the  Court  or  a  judge  shall  have  power  to 
enlarge  or  abridge  the  time  appointed  by  the  rules,  or  fixed  by  any  order  enlarge 
ing  time,  for  doing  any  act  or  taking  any  proc^edfaig,  upon  such  terms  (if  any) 
as  the  justice  of  the  case  may  require : — 

Eeld,  that  the  period  of  six  weeks  mentioned  in  Order  XXXYL,  r.  12,  is 
not  a  time  appointed  for  doing  any  act  or  taking  any[  proceeding  within 
Order  LXiY.,  r^  7,  and  consequently  that  the  Court  could  not  make  an  order 
giving  the  defendafit.  leave  to>  give  notice  (xf  f rial,  if  the  plaintiff  did  no^  give 
such  notice  within  a  shorter  period  than  six  weeks  from  the  close  of  the 
pleadings. 

.  A^PBAL  from  the  re&sal  by -a  judge  at  ehapibens  of  an  applica- 
tion by  the  deSandant  for  an  order  that,  if  the  plaintiff  did  not 
giye  notice  of  trial  for  the  next  ensuing  Surrey  assizes,  then  the 


defendant  ahould  be  at  Hberty  to  gjbre^  shojft  notice  of  trial  fbr  snch       i9ss^ 

•  Tke  faots'werey  so  &r  as  material,  as  Mlows : — ^The  action'  was  p  ^' 
for  a  fiEdse  lepiesentatioii.  tiiat  the  drains  of  a  house  were  in  good 
condition  whereby  the  plaintiff  was  induced  to  become  the  occu- 
pier of  the  house.  The  writ  was  issued  on  the  8th  of  July;  and 
served  on  the  25lh  of  Jxdy,  1884.  The  defendant  appeared  on 
the  Ist  of  August  On  the;14th  of  December,  the  -j^dadiligs  W^re 
closed  and  ike  parties  were  at  issue.  The  plaintiff  had  not  given 
notice  of  trial.  The  venue  was  Surrey,  and  the  Surrey  assizes  were 
fixed  to  take  place  on  the  20th  of  January,  1885 :  consequently 
the  period  of  six  weeks  required  to  elapse  by  Order  XXXVI., 
r.  12,  before  the  deCsndant  can  give  notice  of  trial  kad  not  elapsed, 
and  would  not  elapse  till  too  late  for  trial  at  l^e  next  Surrey 
assizes.  Application  was  made  by  the  defendant  to  a  master  at 
chambers  in  similar  teims  to  those  above  mentioned,  upon  affi- 
davits  setting  forth  that  great  hardship  and  injury  would  be  occa- 
sioned  to  the  defendant  by  the  postponement  of  the  trial  till  the 
summer  assizes,  the  defendant  being  prevented  pending  the  trial 
from  re-occupying  or  deaUng  with  the  premises,  the  state  of  which 
was  the  subject-matter  in  dispute,  and  that  the  plaintiff  could, 
and  ought,  under  the  circumstances,  to  go  to  trial  at  the  next 
assizes.  The  master  refused  the  application,  and  on  appeal  the 
judge  at  chambers  a£Snned  the  master's  decision. 

* 

'  E.  Glarke,  Q.OL,  and  Morton  Smith,  for  the  defendant,  moved  on 
appeal  &om  the  judge's  decision  in  the  terms  above  mentioned.    . 

The  Court  has  power,. under  Order  LXIY.,  r.  7,  to  abridge  the 
period  of  six  weeks  mentioned  in  Order  XXX  VI.,  r.  12,  and 
enable  the  defendant  to  give  notice  of  trial  if  the  plaintiff*  do  not 
give  notice  within  a  shorter  period  than  rax  weeks,  where  the 
justice  .of  the  case  requires  it. 

MeCaUy  for  the  plaintiff,  shewed  cause.  The  Court  has  no  power 
to  make  the  order  asked  for.  The  plaintiff  is  not  in  default.  No 
fixed  time  is  appointed  by  the  rules  for  giving  notice  of  trials  and 
^.  plaintiff  may  give  such  notice  when  he  pleases,  subject  to  tiie 
provisions  of  Order  XXXYI.,  r.  12,  whi^  provides  that,  if  he 
does  not  give  notice  of  trial  within  six  weeks,  or  such  extended 
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1885  time  as  may  be  ordered,  tlie  defendant  may  give  such  notice  or 
fj^^mranuT  apply  to  dismiss  the  action  for  want  of  prosecution.  It  is  con-» 
Patoiy  tended  that  the  defendant's  right  to  give  notice  of  trial  is  abso- 
lutely dependent  upon  the  condition  expressed  in  the  rule,  viz., 
that  the  six  weeks  shall  have  elapsed^  The  terms  of  the  rule 
shew  that  that  period  may  be  enlarged,  but  that  it  cannot  be 
abridged,  for  it  says  *^  within  six  weeks  after  the  close  of  the 
pleadings  or  within  such  extended  time  as  the. Court  or  a  judge 
may  allow."  Order  LXIY.,  r.  7,  does  not  apply  to  the  period  of 
six  weeks  mentioned  in  Order  XXXYI.,  r.  12,  for  it  is  not  a 
**  time  appointed  for  doing  any  act  or  taking  any  proceeding  " 
within  the  meaning  of  that  rule.  That  rule  refers  to  cases  where 
fixed  times  are  appointed  within  which  proceedings  must  be  taken; 
there  is  no  fixed  time  appointed  within  which  notice  of  trial  must 
be  given.  There  is  no  provision  in  tiie  rules  under  which  the 
Court  can  dispense  with  or  alter  the  condition  expressed  in. 
Order  XXXYL,  r«  12,  or  allow  the  defendant  to  give  notice  of 
trial)  although  the  condition,  upon  which  his  right  to  do  so  arisea 
according  to  that  Order,  is  not  fulfilled.  Provision  is  expressly 
made  by  Order  LXIY.,  r.  9,  for  abridging  the  time  for  giving  notice 
of  trial  in  Admiralty  cases,  the  inference  from  which  is  that  rule  7 
of  that  Order  does  not  apply,and  that  specific  provisioafor  that  pur- 
pose would  have  been  made  if  it  had  been  thought  necessary,  in  the 
case  of  other  actions.  Secondly,  if  the  Court  had  the  power  to 
abridge  the  plaintiff's  time  for  giving  notice  of  trial,  no  sufficient 
ground  has  been  shewn  for  doing  so  in  the  present  case.  The 
plaintiff  not  being  in  defetult,  it  is  not  a  sufficient  reason  that  it 
would  be  much  more  convenient  for  the  defendant  that  the  notice 
of  trial  sl^ould  be  given  before  the  lapse  of  six  weeks.  [He  cited 
Ecdon  Y.  Storer  {1) ;  POoher  y.  Einds  (2) ;  Omits  y.  Sheffield  (3) ; 
Bules  of  the  Supreme  Court,  Oct.  1884,  Order  XXXYL,  r.  22  (h).} 
E.  Clarke,  Q.C.,  in  reply.  Order.  LXIY.,  r.  7,  applies.  The 
period  of  six  weeks  mentioned  by  Order  XXXYI.,  r.  12,  is  a  ^^  time 
appointed  for  the  taking  of  a  proceeding/'  The  defendant  cannot 
give  notice  of  trial  till  after  the  lapse  of  six  weeks,  but  upon  the 
lapse  of  such  period  without  the  plaintiff's  giving  notice  of  trial,. 

(1)  22  Ch.  D.  91.  •     <2>  11  Ch.  D.  905,  907. 

(3)  21  Ch.  D.  5. 
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'  §  * 

the  defendant's  right  to  give  notice  of  trial  arises.    It  is  therefo^re       1885 
a  time  appointed  for  the  taking  of  a  proceeding  by  the  defendant.    Saundibs 
[LopESy  J.    The  defendant  is  not  really  seeking  to  abridge  a     paioxt. 
period  within  which  one  of  the  parties  is  bound  to  take  a  pro- 
ceedingy  but  to  dispense  with  the  condition  upon  which  the  de- 
fendant's right  to  give  notice  of  trial  depends  by  aqcelerating  the 
period  at  which,  according  to  the  rule,  it  would  arise.] 

Gbove,  J.  I  entertained  a  strong  opinion  in  favour  of  the 
defendant  at  one  time  during  the  argument,  and  up  to  a  certain 
point  that  opinion  has  not  been  shaken.  I  do  not  think  the  cases 
cited  for  the  plaintiff  touch  the  questions  in  the  present  case, 
viz.  whether  the  power  given  by  Order  LXIV.,  r.  7,  applies,  and 
whether  it  ought  under  the  circumstances  to  be  exercised.  It 
does  not  appear  to  me  that  anything  was  said  in  those  cases  which 
shews  that  the  times  appointed  by  the  rules  may  not  be  abridged 
or  enlarged  as  the  case  may  be,  when  the  necessity  of  the  case 
required  it,  in  order  that  justice  may  be  done,  and  where  irre- 
mediable harm  or  injustice  would  be  done  to  a  party  without  any 
fault  of  his  own  imless  the  time  were  so  enlarged  or  abridged. 
If  we  had  the  power  to  grant  this  application,  I  think  that  the 
defendant  has  made  oht  a  very  strong  case  for  our  interference, 
and  that  very  serious  injury  and  hardship  will  be  caused  to  him 
by  the  plaintiff's  delay  in  giving  notice  of  trial.  The  plaintiff  is 
not  in  default  in  the .  sense  that  he  has  failed  to  take  any  step 
within  any  period  limited  for  taking  such  step,  but  I  cannot  help 
thinking  that  he  might,  if  he  had  wished,  have  got  ready  for  trial, 
and  that  he  has  not  behaved  altogether  well  in  the  matter.  But 
although,  on  the  merits,  I  am  entirely  in  the  defendant's  favour, 
I  feel  reluctantly  compelled  to  yield  to  one  of  the  arguments  used 
by  the  plaintiff's  counseL  The  argument  is  that,  though  in  one 
sense  the  period  of  six  weeks  mentioned  in  Order  XXXYI.,  r.  12, 
is  an  appointed  time,  it  is  not  a  ''  time  appointed  for  doing  an 
act "  in  the  sense  which  would  make  Order  LXIY.,  r.  7,  appli- 
cable. 

By  Order  XXXYI.,  r.  12,  the  defendant  is  given  an  exceptional 
power  which,  so  far  as  I  can  see,  depends  entirely  on  that  rule 
and  must  be  limited  by  its  terms.    Prima  facie  it  lies  with  the 
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1885  plaintiff  to  give  notice  of  trial,  and,  subject  to  this  rule,  he  may 
SAuirbefis  gi'vs  it  at  suck  time  as  he  may  choose*  What  we  are  asked 
Pii^ET  to  do  ia  to  allow  the  defendant  to  exercise  the  power  given  by  the 
mlo,  although  the*  condition,  upon  fulfilment  of  which  such  power 
iaby  the  tems  of  the  rale  to  arise,  has  not  been  fulfilled.  The 
rule,  does  not 'Say  that  the  plaintiffshaU  give  notice  of  trial  within 
six  weeks,  l^ut  that  if  he  does  not  give  notice  within  six  weeks,  or 
within  such  extended  time  as  the  Court  or  a  judge  may  allow, 
then  the  defendant  may  give  notice  or  apply  to  dismiss  the 
action  fpr  wai^t  of  prosecution.  The  question  is  whether  on  the 
true  construction  of  the  rules  the  sole  power  of  giving  notice  of 
trial  given  to  the  defendant  is  dependent  upon  the  condition 
that  ^  weeks  shall  have  elapsed  without  the  plaintiff's  doing  so, 
or  whether  we  can .  by  abridging  that  time  give  another  and  a 
different  right  of  giving  notice  of  trial  to  the  defendant.  I  come, 
thougl^  as  I  have  said  with  reluctance  so  far  as  this  case  is  con- 
cerned, to  the  conclusion  that  Order  LXIY «,  r.  7,  does  not  give  us 
the  power  contended  for,  and  that  it  would  be  unduly  straining  the 
words,  of  that  rule  to  apply  it  to  a  particular  exceptional  power 
given  expressly  upoi^  the  fulfilment  of  a  certain  condition.  It 
appears  to  me  that  we  cannot  alter  the  condition  expressly  stated 
in  Order  XXXyi.,  r.  12,  by  the  application  of  Order  LXIV.,  r.  7. 
I  cannot  say  I  arrive  at  that  conclusion  without  considerable 
doubt,  but  .at  any  rate  I  certainly  cannot  see  my  way  to  the 
opposite  conclusion  with  .sufficient  clearness  to  overrule  the  deci- 
sion of  the  judge  at  chambers. 

LoF!E8,  J*  I  also  am  sorry  that  I  cannot  decide  in  favour  of 
the  defendant,  because  I  am  clearly  of  opinion  that  the  merits 
are  on  his  side.  We  are  asked  to  apply  the  provisions  of 
Order  XXXVL,  r.  12,  although  the  period  of  six  weeks  men- 
tioned by  that  Order  has  not  expired.  It  is  to  be  observed  with 
regard  to  the  Order  that  no  time  is  therein  specified  within  which 
the  plaintiff  is  bound  to  give  notice  of  trial ;  it  is  left  entirely  to 
his  option  to  give  it  when  he  thinks  fit,  subject,  however,  to 
this,  viz.,  that  on  his  not  giving  it  within  six  weeks,  or  such 
extended  time  as  thQ  Court  or  a  judge  may  allow,  the  defendant 
may  give  notice  of  trial  or  apply  to  dismiss  the  action.    The 
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period  lof  six  <^aek»Bo'ineiifkioned  Hot  haying  expired,  reliance  id       1885 
placed  on  Order  LXIY.,  r;  7,  as  enabling  tuix)  dbridge  that  time.  ^SAricoBBB 
I  do  noi  tfamk  that  thae  case  m  vdtiah  thafrole.    With'regard  to     p^^n. 
certain  mattecs  proved  for  by  i^e  rules,  'certain  times  are  ^   ' 

epeoified  iwtbia  which ^ihejriniBrt  be  done;  for  e]bixn|>ley  times 
826^  qpeeifled  within  which  an  appearance  mnst  b6  eMered,  a 
etatement  (off  claim  or  defence  must  be  deliTeredv  and  interro* 
gatoriea  must  be  answered.  I  think  the  role  was  intended  to 
apply  to  cases  of  that  kind,  and  that  in  such  cases  there  is  a  time 
appointed  within  its  meaning.  I  do  not  think  that  it  was  in- 
tended tQ<  apply  to  cases  within  Order  XXXYL,  r.  12,  or  to 
enable  us  to  accelerate  a  remedy  or  an  indulgence  given  to  the 
defendant  upon  a  certain  esqpress  condition,  viz.,  de&ult  made  by 
the  plaintiff  for  a  certain  period  of  time.  For  these  reasons  I 
think  the  application  must  be  refused. 

Application  refmed. 
3oHcitor.  for  plaintilT:  0.  B.  Dodd. 

Solicitor  for  defendant :  P.  J?.  LangdaU, 

E.  L. 


[IN  THE  COURT  OF  APPEAL.]  1884 

LAST  (SuBVHTOB  OF  Taxes),  Appkllaht;   THE  LONDON  ASSUEANGB      ^^*  ^^- 

GOBPORATION,  Rbsfondiekts. 

Income  Tax — Inmrance  Company — *^  Annual  Profits  or  Gaim^ — BwrMpaid  cu 

Bontues  to  partieipaHng  PoHcy-hcMers. 

X  life  insurance  company  issiied  '<  participating  policies,"  according  to  the 
terms  of,  which  any  siirplus  which  existed  at  thaend  of  each  quinquennial  period 
in  the  hands  of  the  company,  after  payment  of  policies  falling  due  during  snch 
period  and' prorision  for  outstanding  liabilities,  was  dealt  with  as  follows:  two 
ihirdfl  of  the  surplus  ^^ent  to  the  polipyrholders,  who  received  payment  thereof 
either  by  way  of  bonus  or  abaten^Bnt  of  premium;  the  remaining  third  of  the 
surplus  went  to  the  compaz^y,  who  Ixure  the  whole  expenses  of  the  business,  the 
portion  remaining  after  payment  ^of  fflcpenses  constituting  the  only  profit  avail- 
able £6r  division  among  the  shareholders  i-^- 

Eddy  by  Brett,  M.B.,  and  Ootton,  L.J^  (Llndley,  L.J.,  dissenting)  that  the 
sums  payable  .to  the  participating  policy-holders  as  above  mentioned  did  not 
constitute  "  profits  or  gains  "  of  the  company  assessable  to  income  tax. 

Appeal  by  the  surveyor  of  taxes  from  the  decision  of  the 
Queen's  Bench  Division  (1),  on  a  case  stated  by  the  Income  Tax 

(1)  12  Q,  B.  p.  389. 
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1884       CommiflsionerB  for  the  city  of  London.    The  tacts  axe  set  ont 

LA0r       in  the  report  of  the  proceedings  before  the  Queen's  Bench  Divi- 

jjf^lijoK     Biou,  bat  it  is  sufficient  to  refer  only  to  those  which  appear  in  the 

^^^^^^^^^  above  head-note,  as  on  the  argument  on  the  appeal  counsel  for 

the  appellant  confined  the  appeal  to  the  question  whether  the 

two  thirds  of  the  surplus  which  went  to  the  policy-holders  by  way 

of  bonus  or  abatement  of  premium  were  assessable  to  the  income 

tax,  upon  which  question  the  Divisional  Court  was  divided  in 

opinion. 

Sir  S.  JameBj  A.G.^  and  A.  V.  Dteey  (Sir  Farrer  Heraehdl,  S.O., 
with  them),  for  the  appellant.  The  bonuses  paid  to  the  policy- 
holders are  paid  out  of  the  profits  made  by  the  company,  and  are 
therefore  taxable  under  the  Income  Tax  Acts.  Mersey  Docks  v. 
Lucas  (1)  shews  that  the  destination  of  the  fund  cannot  affect 
the  question  whether  it  is  taxable  or  not.  If  the  fund  represents 
the  profits  it  is  immaterial  for  this  purpose  what  the  company  may 
afterwards  do  with  it,  whether  they  apply  it  to  a  sinking  fund  or 
give  it  to  their  policy-holders.  The  bonuses  are  here  a  return  to 
the  policy-holders  of  a  portion  of  the  profits  which  the  business 
has  made.  If  profits  have  been  made  by  the  company  the  policy- 
holders get  back  in  addition  to  what  they  have  paid  in  the  shape 
of  premiums  some  portion  of  these  profits.  No  appeal  is  made 
firom  the  decision  of  the  Court  below  on  the  other  points  which 
arose  in  this  case. 

Sir  S.  Qiffard,  Q.C.  (Charles,  Q.C.,  and  A  P.  Stone,  with  him), 
for  the  respondents.  The  whole  question  depends  upon  the  mean- 
ing of  the  word  *^  profits."  It  is  not  denied  that  if  these  bonuses 
are  profits  the  destination  of  them  is  immaterial,  but  the  sums 
paid  back  to  the  policy-holders  never  formed  any  of  the  profits 
of  the  company,  and  the  mistake  of  the  appellant  in  this  case 
anses  firom  confounding  the  company  with  its  customers ;  what 
is  paid  to  the  customers  is  paid  under  the  contract  by  which 
they  became  customers  and  to  induce  them  to  become  such,  and 
though  regulated  by  the  amount  of  profits  is  no  part  of  the  profits^ 
but  is  a  sum  which  has  to  be  paid  before  there  are  any  profits 
divisible  amongst  the  shareholders; 

Sir  Henry  James,  A.G.,  replied. 

<1)  8  App.  Cas.  a^l. 
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BfiBTT,  M.R    It  seems  to  me  that  by  the  Income  Tax  Acts       1884 
people  who  carry  on  a  trade  or  business  are  to  pay  income  tax       j^ 
upon  the'  profits  of  the  business  which  is  theirs.    The  profits,     jjo^n 
within  the  meaning  of  those  Acts,  are,  I  think,  those  things  which    Assubakce 
ordinarily  in  a  business  sense  are  called  profits  of  the  person  who 
IB  carrying  on  the  business.    They  are  the  receipts  which  he 
receives  firom  the  business,  less  the  expenses  to  which  he  is  put  in 
order  to  earn  these  receipts.    The  receipts  are  procured  from  the 
people  who  deal  with  him,  properly  called  his  customers.    The 
expenditure  is  what  he  has  to  expend  out  of  these  receipts  or 
otherwise,  in  order  to  obtain  these  receipts.    The  only  person  to 
be  considered  in  the  matter  is  the  person  who  is  carrying  on  the 
business,  and  he  is  the  person  who  has  to  pay  the  income  tax. 
In  order  to  consider  that  matter  with  regard  to  him,  therefore, 
you  have  to  consider  him  as  a  person  in  antithesis  to  the  persons 
called  liis  customers.    Now  a  business  may  be  carried  on  by  an 

has  shareholders.  Where  a  business  is  carried  on  by  a  com- 
pany which  has  shareholders  the  company  carry  on  the  business 
nominally,  but  the  people  who  are  really  carrying  it  on  and  for 
whose  benefit  it  is  carried  on  are  the  shareholders.  Therefore,  in 
such  a  case,  when  you  are  considering  the  people  carrying  on  the 
business  as  distinguished  from  the  people  who  are  dealing  with 
them,  the  two  opposite  sets  of  people  are  the  shareholders  and  the 
customers.  Then  in  this  case  of  a  life  assurance  business  the 
people  who  are  carrying  on  the  business  are  the  company  as 
representing  the  shareholders,  and  the  people  with  whom  they 
carry  it  on  are  the  customers  who  take  policies  and  who  pay 
premiums  thereon.  The  business  is  carried  on,  in  fact,  in  this 
way: — the  customers,  when  they  take  out  the  policies  and  as 
long  as  the  policies  remain,  pay  annual  sums  of  money  in  respect 
of  them,  and  those  sums  are  the  gross  receipts  of  the  company. 
Now  what  do  the  company*  in  fact,  expend  in  order  to  get  that 
business  ?  There  are  the  expenses  of  management  and  those  ordi- 
nary things  which  are  not  now  in  question.  But  what  else  do 
they  expend  ?  Upon  certain  conditions  they  pay  to  the  customers 
certain  suma  of  money  in  each  year.  Can  it  be  suggested  by 
business  men  that  the  company^  out  of  mere  benevolence,  pay 
Vol.  XrV.  T  2 
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t«64  inohej  to > their  customers?  Why  should  they.?  lu  busiaess 
Laot  moiioy^  is  not  paid  out  of  Affection^  but  for  ft  business  purpose, 
jj^fyg  .naauriy  to  indue  people  to  become  custotnen  or  to  remain 
Ammwtifi  eustomeis.  There  is  no  other  business  reason  for  it.  If  so^it  k 
—  lan  expenditure  which  is  made)  in  fact  in  order  toi  get  the  receipts 
iromjthe  eompany'fl  customers.  Now  the  profits  on  which  the 
income  tax  is  to  be  paid>  an  a  trade  or  business^  are  the  amraal 
profits,  and'such  profits*  are  arrived  at  by  making  up  the  accounts^ 
and  seeing  what  has  been  receiTsd  in  the  year  and^what  hastbeen 
paic^  isk  order  to  get.  those  ireoeiptsi  The  profits  are  the  difierenoe 
betweeirfthe  two.  "Wlieii/iihe  eompainy  have  got  the  profitSi  they 
may  ideal  with  them- in  severai.  ways.  If  they  pat  them  to  the 
reserve  fund  tkey  are  stiUtthe  company's.  ;  But  how  can  that 
.jrhich  is  paid  back  to  people  with  whom  they  are  dealing  be  part 
of  the  businesB  profits?  That  is  a  thing  I  caunot  understand. 
The  Attomey-Generdk  was. obliged  to  argue  that  your  customer 
is  lyour  partner,  whicli  >  is  afanait  >  a  contiadiction  in '  terms.  It  is 
-difficult,  no  doubt,  to distiiiguisb between  that  i^ch  goeato  the 
dwDeholdexs  andthat  wbicb  goes  to  the  customers.  The  distine* 
ilion  to  my  mind  is.  this^  Uiatithe  shareholders  are  the  people 
carrying on^ the  business, and  whatigoes  to  them  is  tiiCTery  thing 
whieb  has  toipay  income  tax.  But  what  goes  to  the  customers  is 
something  which  does  not  go  to  the  shareiu^dets^aad  wludi-does 
not  igo  to  anybody  who  is  carrying  on  the  busiEffiss,  but  .to  the 
peopie'^withi  whom*  the  persons  who  are  carrying  on  the  business 
0xe  dealing.  That  is  the  whole,  distinction  as  it  seems  to  me. 
The  wbole  thing  ^comBS  after  all  not  to  be  a  cpiestioniof  law,  for 
we<are  all  agreed  about  the  law,  but  to  this:  if  this  is  a. part  of 
the  pvoflts  of  the  business  we<  are  all  agreed  die  oompany  must 
pay  income  tax  upon,  it^  but. if  it  is  to  be  looked  at  as-wan 
expenditure  which  the  oompany  make  in  &ct  in  order  to.  enable 
them  to  earn  their  receipts,  then  we  are  aU  agreed  that  the  income 
tax  must  only  be  paid  upon  what  are  the  receipts  after  deducting 
it.  Itseems  to  me,  that  in  business,  and  according  to  the  ordii- 
ciary  modes  of  business^  wbAt  a  person  keeps  or  deahi  witb  for 
his  own  benefit  is  that  which  is  to  be  taxed,  and  what  he  pays 
to  hds^eustoiaerB  in  order  to  induce  them  to  become,  or  to  remain 
customers,  is  part  of  his  expenditure^  and  cannot  be  brought  into 
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the  gabject-matter  of  taictftion.  <  I  tliertfo^  think  that  the  tnoiiey^  1B84' 

which  the  company  pay  in  feet  in  ordet  to  induce  their  cofitbineib  j^^ 

to  deal  with  them  is  an  expendittuiey  andeonseqnently  toy  judg^  ij^tntm 

ment  goes  with  my  Broth€(r  Day,  and  I  think  that  the  appeHBil  Asstmiins 
mnst  be  dismissed. 

.  CoTTOK,  L.J«  The  question  here  is  a  sliott  one  hut  a  nice  6ne. 
It  has  been  decidlBd  by  the^  House  of  Lords  in  Mer$^  Ihtiesyi 
Lueas  (1),  agreeing  with  this  Oour^,  that  ^en  if  by  statute"  profits 
are  to  be  applied  in  a  particular' wary  which  pievents  tiie  cotpote^ 
tion  receiying  them  from  getting  any  benefit  they  are  stiU  assess- 
able to  the  income  ta&,  and  the  fealqueBtion  hesi^is^thiSPi  whether 
what  is  divided  between  the  polioy-holdeis  is^  pi^fits  so  asto  bd 
assessable  under  the  Income  Tax  Aeis,  ot  whether  it  is-  a  suih  to 
be  deducted  before  Hie  profits  are  aseertainedi  Now  the  Master 
of  the  Bolls  has  stated^;  and  I  qnitid  agree  with  hiiny  what  the 
profits  in  carrying  on  a  business  ar&  They  must  be  the  receipts 
after  deducting  all  sums  honestly  paid  for  the  purpose  of  pro^ 
ducing  those  receipts.  In  my  mind  the  difficulty^  arises  very 
much  from  the  ambiguous  use  of  the  word  **^  profits.'*  What  are 
the  profits  in  the  participating  policies,  a  proportion  of  which 
goes  to  the.partieipating  policy-holdeis  ?  They  are  not  the  nett 
profits.  As  I  understand  the  expense  of  management  is  not 
thrown  on  that  sum,  which  is  divided  between  ttie  policy-holders, 
but  is  borne  by  the  portion  whioh  gdes  tai^e 'shar^oldeb.  The 
contract  with  the  policy-holdeis  is  this^-^K,  after  paying  certain 
expenses  there  remains  a  surplus  sum, -then  such  policy^-H6ld^ 
are  to  have  a  certain  portion  of  that.  In  my  opinion  thatisnot 
a  distribution  of  profits  when  really  i  ascertained,  but  of  a  sum 
which  by  contract  with  the  policy-holders  the  body  taxable,  thai 
is  this  company,  agree  to  pay  to.  those  who  will  deal  with  them. 
XTndoubtedly  that  must  increase  the  numbev^bf  customers  who 
might  be  induced  to  take  policies  en  the  participating  system; 
and,  in  my  opinion,  it  is  paid  honesliy^fot  the  purpose  of  securiilg 
a  larger  amount  of  return  fK»i  the  business  than  would  otiierwise 
come  to  the  company*  By  the  Act  of  5  &  6  Yict.  c  85,  s.  64,  iu 
the  case  of  a  company,  an  estimate  has  to  be  made  on  the  amount 

(1)  8  App.  Cas.  891,  -  ' 

T  2  2 


^  QUEEN'S  BENCH  DIVISION.  VOL.  XIY. 

I884r  of  the  annual  profits  and  gains  of  such  company  befoie  any  diyi^ 

Last  dend  shall  be  made  "  to  any  other  persons,  corporations,  or  com- 

jj^^  panies  having  any  share,  right,  or  title  in  or  to  such  profits  or 

AflBimAwcB  crains."    That  miirht  seem  to  be  against  the  view  I  entertain,  but 

COBFOBATION.  ^  ^  ^         ^ 

^  .  the  word  ^^  dividend  "  there  clearly,  in  my  opinion,  means  that 

which  is  to  be  divided  between  those  who  claim  it,  not  by  their 
contract  with  the  company  but  by  their  position  as  shareholders. 
Undoubtedly  their  position  as  shareholders  depends  upon  that 
which  was  their  contract  with  the  association  when  they  joined  it,, 
but  that  is  only  regulating  their  position  as  shareholders.  The 
profits  or  dividends  which  they  get  they  get  qua  shareholders, 
and  in  my  opinion  it  would  be  impossible  here  to  contend  that 
because  by  contract  these  policy-holders  are  entitled  not  only  on 
death  to  a  certain  fixed  sum,  but  also  to  certain  bonuses  from 
time  to  time,  that  they  receive  those  bonuses  as  shareholders  or 
partners  in  the  concern.  They  receive  them  by  an  independent 
contract  which  is  made  with  them,  not  as  shareholders,  but  as 
customers  of  the  concern.  In  my  opinion,  therefore,  this  sum 
about  which  the  only  question  is  now  raised  ought  not  to  be 
charged  with  income  tax. 

LiNDLEY,  L.J.  I  am  unable  to  take  the  same  view.  <*!  cannot 
myself  hold  as  a  matter  of  fskct  that  these  bonuses  are  in  any 
way  mere  expenses  incurred  in  earning  the  receipts  of  the  com- 
pany. Of  course  I  see  that  the  larger  the  bonus  held  out  to 
people  who  effect  policies,  the  greater  is  the  inducement  to  insure 
with  the  company.  But  these  bonuses  are  not  like  the  expenses 
of  management  or  anything  that  must  be  necessarily  incurred  for 
the  purpose  of  carrying  on  the  business.  I  cannot  see  how  the 
fund  for  division  can  be  regarded  as  spent  in  earning  itself.  In 
my  view  the  fund  which  is  divided  partly  among  the  share- 
holders and  partly  among  the  policy-holders  is  the  excess  of 
tibe  earnings  over  the  expenses  incurred  in  earning  that  excess/ 
The  sum  that  goes  to  the  shareholders  is  one-third  and  two- 
thirds  go  to  the  policy-holders,  and  both  so  go  by  virtue  of 
contracts  with  the  company.  It  is  true  that  one-third  goes  to  the 
shareholders  because  they  are  shareholders,  and  two-thirds  go  to 
the  policy-holders  because  they  have  contracted  without  being 
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shareholders.    But  contract  is  at  the  bottom  of  the  whole  dis-       1884' 
tribution.    I  cannot  see  any  distinction  between  the  two  portions       lIot"^ 

of  the  fund.    Both  are  profits  made  by  the  company :  it  appears  j^ 

to  me  that  the  view  taken  by  Smith,  J.,  in  the  Gonrt  below  is  Assubakob 

.  GOBPOBATION. 

correct. 

Appeal  dismissed. 

{Solicitor  for  appellant :  Solicitor  to  (he  Inland  Bevenue. 
Solicitors  for  respondents :  Collyer-Bristow  (&  Co. 

•W.  P. 


[IN  THE  COURT  OP  APPEAL.]  jVor.  4. 


THE  ATTORNEY-GENERAL  at  thb  belation  of  the  "WHITECHAPEL 

BOARD  OF  WORKS  v.  HORNER. 

Market — Market  ncd  limited  hy  Metes  and  Bounds — Extension  of  Market— ^Streets 
svbfect  to  Market  Biyhts — Street  Acts  (^  jParliament  not  affecting  Market — 
Usage — Presumption  qf  lost  Orant. 

By  letters  patent  in  34  Charles  II.  the  King  granted  to  the  predecessor  in 
title  of  those  under  whom  the  defendant  claimed  as  lessee  the  right  to  hold 
two  markets — one  on  Thursday  and  the  other  on  Saturday — in  every  week, 
"in  or  next  to  Spital  Square."  The  market-place  and  four  inner  streets  con- 
nected therewith  were  made  by  the  grantee  on  the  square  piece  of  land  which 
had  foriQerly  been  Spital  Square,  and  which  land  he  had  acquired  when  the 
charter  was  granted  to  him,  but  he  never  acquired  the  adjoining  land  which 
surrounded  such  square  piece,  and  on  which,  subsequently  to  the  charter,  were 
made  certain  outer  streets,  into  which  the  four  inner  streets  ran.  By  ietteis 
patent  in  4  James  n.,  made  void  by  2  Wm.  &  M.  sess.  1,  c.  8,  a  third  market 
was  given,  viz.,  on  Monday  in  every  week,  and  a  market  on  Wednesday  substi- 
tuted for  that  on  Thursday. 

In  proceedings  taken  at  the  instance  of  the  local  authority  to  restrain  the 
defendant  from  licensing  the  sale  of  goods  in  either  the  outer  or  the  inner  streets 
jidjoinlng  the  market,  the  local  authority  relied  on  certain  Paving  Acts  of  Geo.  3^ 
which  empowered  such  authority  to  remove  the  obstruction  caused  by  selling 
articles  in  those  specific  streets,  and  the  defendant  proved  a  usage  from  the  time 
of  living  memory  to  sell  vegetables  and  fruit  in  any  of  those  streets,  and  to  pay 
toll  to  the  market-owner  for  so  doing,  when  by  reason  of  the  market  being  so 
crowded  it  was  impossible  to  get  nearer  to  the  inside  market,  and  he  also  proved 
such  usage  to  hold  the  market  on  other  days  of  the  week  besides  on  Thursday 
and  Saturday : — 

Held,  that  the  market  was  a  market  without  metes  and  bounds,  and  might 
extend,  therefore,  from  time  to  time,  as  the  crowded  state  of  the  market  might 
require,  over  any  of  these  surrounding  streets,  all  of  which  were  to  be  presumed 
to  have  been  dedicated  to  the  pabUc  subject  to  the  exercise  of  the  market 
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th« 'Paving  AcU;  aa  saeh  Acta  wtoe  ^lot  to  1»  eon- 
Birued  21s  interfering  ij^tb  the  market  rights^:  .  ,  .         . 

Eddy  slaOj  that  the  right  to  hold  the  market  was  confined  to  the  two  days 
mentioned  in  the  charter  of  Charles  II.,  and  that  imder  the  particular  circom- 
stanoBS'of  the  casoa  lost  grant  for  the  other  days  of  the  week  was  not  to  be 
inferred* 


'  .< 


Tms.  was  a  proceeding  by  mLj  of  injCbrmation  by  the  Attomey- 
Greneral  at  the  relation  .of  the. Board  of  Works  for  the  White- 
chapel  district,  by  which  it  was  sought  to  restraiu  by  injunction 
the  defendant,  who  was  the  leasee  of  Spitalfields  Market,  which 
was  situate  within  that  district,  from  selling,  or  licensing  to  be 
sold,  or  exposing  for  sale,  goods  in  certain  specified  streets  adjoin- 
ing or  near  to  such  Joaatket^ 

.Tha  interior  of  the  market,  Jknown  as  Market  Place,  occupied 
the  centre  of  a  square  block  of  land.and  buildings,  from  the  four 
sides  of  which  ran  at-  right 4inglea  therewith  four  streets  called 
Noith  Straet,  East  Street,  South.  Street,  and  West  Street.  In 
the  outer  area  surrounding  such  block  were  four  other  streets — 
Lamb  Street  on  the  norths  into  which  North  Street  ran,  Bmsh- 
field£treet  on  the  souths  into  which  South  Street  ran.  Commercial 
StiMt  on  the^  east,  into  whiok  East  Street  ran,  and  Crispin  Street 
en  tiie  west,  into  which  West  Street  ran. 

Xhe  fbeeholders  of  the  market,  under  whom  the  defendant 
daimed  as  lessee,  deriyed  their  title  to  the  market  from  a  charter 
bjilettets  patent  datedthe  2dth  of  July,  1682,  in  the  d4th  year 
of  Charles  IL 

This  charter  recited  the  finding  by  an  inquisition  taken  under 
atynsit  of  ad  quod  damnum,  and  then  gsanted  to  John  Balch, 
Baqvire,  in  the  sadd  writ  named,  that  he,  his  heirs  and  assigns,' 
from '  thenceforth  thereafter  might  have,  hold,  and  keep  two 
markets  every  week,  whereof  the  first  on  Thursday  and  the  other 
^ii::SatQzday,  ^^.  in  or  next  a  certain  place  called  the  Spital  Square  " 
f^  in  sive  juxta  quodam  loco  vocato  Spital  Square  ")  together  with 
all  tolls,  dues,  piccage,  stallage,  and  other  profits,  advantages,  and 
onoluments  whatsoever  to  such  market  in  any  wise  belonging,  ex. 
appertaining  or  with  the  same  had  or  enjoyed. 

A  second  charter,  by  letters  patent  dated  the  22nd  of  Sep- 
tember, 1688,  in  the  fourth  year  of  James  IL,  after  reciting  the 
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above  charter  of  Gharleer  ILi  and  tint  all  the  tiAa.and  inteieBtrof 
J.  Balch  m  the  same  markets  and  premises  had  come  to'  Geoiq^e  ^ 
Bonn,  granted  to  G.  Bonn^  two  markets,  one  on  Monday  and 
another  on  Wednesday  in  every  week,  instead  of  liie  market  on 
Thursday  appointed  by  the  charter  of  Charles  II.,  and  confirmed 
the  market  granted  by  sndi  charter  to  be  held  on  Satnrdayi 
l%is  diarter  of  James  Ili,  but  not  that  of  .€haiileB>II.,<va8<ixuMie 
void  by  2  Wm.  &  H.  sess.  1,  c..8^  as  appears  from  QoUbmid^Yi 
Qreat  Ea$tam  Bf.  Co.  (1). 

In  1682,  iwhen  the  shorter  of  Ohades  IL  was  granted,'  Balck 
had  acquired  the  whole  of  the  land  which  formed  the  mparo 
block  above  described,  including  what  are  now  North .  Stieet,^ 
East  Street,  West  Street,  and  South  Street^  which  streets- were 
made  by  Balch  after  he  had  obtained  the  oharten  ^  The  whole  o£ 
such  block  substantially  answeis  tix  the  land  ^mentioned  in  thei 
charter  as  Spital  Square,,  it  being  described -in  the  conveyai&ce^ 
to  Balch  as  ^'railed  in  and  pazcel  of  the  fields  called vSpitale^ 
fields^"  It  did  not,  however,  appear  that  either  of  the  gianteea 
of  the  charte»  had  ever  acquired  the  land  sunounding  such: 
block,'  and  on  which  are  ^now  Lamb  Street,  Bruahfleld  Street^ 
Cotmmexcial  Street,  and  Crispin  Street,  but  all  soch  Greets  irere* 
formed  after  1682. 

By  12  Geo.  8,  e.  zzzviii^  certain  oommissionei^  wereconslituted 
and  af^inted  >  to  pave  and  repair^  inter  alia^  the*  said  streets*^ 
Lamb  Street^  Brushfield  Street,  Crispin  Street,  Bed  Lion  Street  (by 
which  name  Commercial  Street  was  then  called),  and  the  four  other 
stjceets-— East  Street,  West  Street,  North  Street^  and  South  Street/ 
and  a  penalty  was  imposed  on  any  person  who  should  place  ^my 
cart  or  carriage  in  any  of  these  streets  so  as  to  occasion  an  annoyw 
anoe  and  should  not  immediately  remove  the  same  when  required 
to  do  so,  with  power  to  the  commissioiiecs  to  sue  thenu  And  by 
28  Qefs  3,  c.  Iz.,  and  57  (}eo.8,  c.  zxix.  (local),  th^e  were  clause9 
prohibiting  obstructions  and  nuisances  in  these  atreets,*  and  im-* 
posing  penalties  on^ny  one  who  should  expose  for  sale  a  number 
of  articles  therein  mentioned,  or  plaee  any  blocks,  stools,  or  stalls^ 
upon  any  footway  or  carriage-way  in  tiie  said  streets. 

These  several  streets,  and  the  powers  of  such  commissioners 

(1)  25  Oh.  D.  511;  9  App.  Gas.  927. 


V. 


2^8 


QUEESTS  BENCH  DIVISION. 


YOL.XIV. 


1884 


Attqrhey 

.QXNZBAL 

V. 
HOBinEB, 


tmder  these  Pacing  Acts,  became,  by  yirtue  of  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict  c.  120),  vested  in  the 
Whitechapel  District  JBoard  of  Works,  at  whose  instance  these 
proceedings  were  taken. 

The  board  complained  that  the  defendant  had  improperly  ex- 
tended the  area  of  the  market,  and  had  taken  toUs  and  given 
licences  to  persons  to  bring  and  keep  their  carts  and  expose 
their  goods  for  sale  in  the  above  described  eight  streets,  which 
were  all  considered  by  the  board  to  be  .beyond  the  proper  limits 
of  the  market,  and  that  this  had  been  done  not  only  on  the  days 
mentioned  in  the  above  charters,  but  on  every  day  in  the  week 
except  Smiday. 

There  was  uncontradicted  evidence  given  at  the  trial  that 
firom  the  time  of  living  memory  salesmen  had  brought  their 
carts  with  fruit  or  vegetables  to  Spitalfields  Market  on  the  market 
days,  and  that  when  they  could  not  get  inside  the  market  in 
consequence  of  its  being  full,  they  stood  and  unloaded  their 
carts  and  sold  their  produce  in  any  of  the  four  streets,  Oom- 
meroial  Street,  Crispin  Street,  Lamb  Street  and  Brushfield  Street, 
as  the  case  might  be,  but  as  near  to  the  inside  market  as  they 
could  get,  and  that  they  paid  tolls  to  the  market  owner  for  what 
they  so  sold  in  these  streets.  The  market  days  were  proved  by 
such  long  usage  to  be  Tuesdays,  Thursdays  and  Saturdays,  but 
that  occasionally,  especially  in  the  summer,  fruit  and  vegetables 
were  sold  also  on  the  other  days  of  the  week,  and  tolls  taken  in 
respect  of  such  sales.  On  the  part  of  the  prosecutors,  evidence 
was  given  of  persons  having  been  summoned  for  obstructing  the 
traffic  of  these  streets  with  their  vegetables  and  articles  for  sale, 
but  the  convictions  were  not  produced,  and  there  was  nothing  to 
prove  that  the  obstruction  complained  of  occurred  during  the 
market  hours.  The  action  was  tried  at  Middlesex  during  the 
Hilary  Sittings  of  1884,  before  Stephen,  J.,  who  was  of  opinion 
that  Tuesdays,  Thursdays,  and  Saturdays  were  the  market  days, 
but  that  the  market  and  market  rights  did  not  extend  beyond  the 
market  buildings  and  North  Street,  South  Street,  East  Street  and 
West  Street,  Bud  that  the  defendant  and  his  lessors  had  no  inte* 
rest  in  or  right  to  hold  markets  in  the  external  streets,  and  accord- 
ingly that  learned  judge  gave  judgment  for  the  plaintiff,  and 
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granted  a  perpetual  injunction  restraining  the  defendant  and  liis 
servants  and  agents  from  selling  or  exposing  for  sale  or  from 
giving  leave  or  license  to  set  or  expose  for  sale  any  goods  in 
Commercial  Street^  Crispin  Street^  Lamb  Street,  and  Brushfield 
Street,  and  also  granted  such  injunction  restraining  the  defendant 
and  his  servants  and  agents  from  doing  any  of  such  acts  in  North 
Street,  South  Street,  East  Street  and  West  Street  on  any  days  of 
the  week,  other  than  Tuesdays,  Thursdays  and  Saturdays. 

The  defendant  appealed.  The  plaintiff  gave  notice  that  upon 
the  hearing  of  the  appeal  it  would  be  sought  to  vary  the  learned 
judge's  decision  by  extending  the  injunction  to  North  Street, 
South  Street,  East  Street  and  West  Street  on  all  days  of  the 
wee£« 

Sir  H.  Oifard,  Q.C.,  and  Orosdey,  Q,C.  {J.  M.  Sotamon,  with 
th^n),  for  the  defendant.  The  case  of  this  very  market  came 
before  the  Court  of  Appeal  and  afterwards  the  House  of  Lords  in 
Ooldmnid  v.  Oreat  Ikutem  By.  Co.  (1),  and  it  was  there  inciden- 
tally determined  that  the  charter  of  Charles  IL  was  valid, 
though  not  that  of  James  IL,  and  that  it  gave  the  franchise  to 
hold  a  market  to  those  under  whom  the  defendant  in  the  present 
action  derives  his  title  as  lessee*  The  market  is  not  limited  by 
metes  and  bounds  as  the  learned  judge  at  the  trial  seems  to 
have  considered  it.  The  franchise  is  to  hold  the  market  ^'  in  or 
next  io  "  **  in  sive  juxta  "  Spital  Square,  and  is  therefore  not  re- 
stricted to  a  specified  spot :  Discan  v.  BobiMon  (2).  The  learned 
judge  at  the  trial  was  of  opinion  that  it  was  necessary  to  consider 
what  land  the  grantee  of  the  charter  of  Charles  IL  had  at  the 
time  of  such  grant  *^  in  or  next  to  Spital  Square,"  because  he 
said  the  charter  could  not  give  him  a  right  to  hold  a  market  in 
land  which  belonged  to  other  people.  That  is  not  correct  in 
law,  for  it  is  not  illegal  for  the  Crown  to  grant  the  &anchise  to 
hold  the  market  on  land  which  is  not  the  property  of  the  grantee : 
Loekwood  v.  Wood  (3).  'The  grantee  may  afterwards  acquire  the 
ownership  of  the  soil,  or  he  may  hold  the  market  with  the 
license  of  the  owner.    In  Loohwood  v.  Wood  (4)  Lord  Denman  in 


18S4 


Attobvit 
QmnBAL 

V, 
HOBHXB. 


(1)  25  Ch.  D.  511 ;  9  App.  Cas.  927. 

(2)  3  Mod.  106. 


(3)  6Q,B.31. 

(4)  6  Q.  B.  at  p.  48. 
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ilM'  giTing  ibe  judgment  of  tiie  Ooiut  'Said  that  tiue  grantee  of  the 
AnrnoRT  cfaaiter  '^  could  not  claim-  stallage  unless  he  had  a  place  to  hold 
QmmMJs  ^j^Q  markets  and  feiis  either  by  gift  of  the  Crown  or  by  having 
the  manor,  and  as  snoh  having  a  general  range  of  places  to  hold* 
tlie  £ur  and  market,  or  by  having  land,  either  freehold  or  others 
wise,  in  it,  in  any  of  whidi'  oases  he  conld  claim  stallage  at  what- 
ever time  after  the  charter'of  the  Crown  he  shonld  become 
interested  in  the  lands.  M  he  never  was  so  interested,  he  might 
nevertheless  bold  the  fedrs  and  markets  on  land  belonging  to 
other:  persons  by  their  mera  sufferance  and  permission,  bat  nnless 
he  had  the  actual  possession  of  it  he  could  not  claim  stallage^" 
Markets  have  often  been  hdd  in  a  public  street,  '^  where,"  said 
Iiord  Tenterden  in  Modey  v.  Walker  (1),  ^'  most  ancient  markets 
were  held."  Then  there  was  proved  in  the  present  case  a  long 
user  of  the  mar|:et  upon  other  days  of  the  week  besides  the 
Thursdays  and  Saturdays-mentioned  in  4^e  charter  of  Charles  II., 
and  such  user  was  amply  sufficient  for  presuming  a  grant  for 
those  other  days,  for  every  intendment  ought  to  be  made  in 
favour  of  long  established  usage :  Mayor  of  Penryn  v.  Best  (2), 
Be»  V.  Smith  (3),  and  La/ixyrenee  y.  EUeh  (4).  The  Paving  Acts 
of  Goa  3  are  not  applicaUe,  they  are  only  against  unlawful 
obstruction  in  these  streets,  and  do  not  give  any  right  to  prevent 
the  boMing  of  ike  market,  the  obstruction  occasioned  by  which 
would  be  lawfol.  This  was  the  opinion  of  the  Court  of  Appeal 
and  of  the  Lord  Chancellor  in  Ooldamid  y.  Oreat  Eastern  By. 
Co.{6). 

Fvnlayy  Q.O.,  and  Coliy  for  the  plaintiff.  The  learned  judge  at 
the-  trial  put  a  right  construction  on  the  charter  of  Charles  11. 
The  charter  was  only  intended  to  operate  on  the  land  that  Balch, 
the  grantee,  then  had  in  the  place  mentioned  in  the  inquisition 
under  the  writ  ad  quod  damnum,  where  the  market  was  to  be 
held.  Littledale,  J.,  expressed  a  strong  opinion  in  The  King  v. 
Starhey  (6)  that  the  lord  of  the  market  must  be  the  owner  ot 
the  soil  in  which  the  market  is  held.    *^  The  lord,"  he  says,  ^4s 

(1)  7  B.  &  C.  62.  (5)  25  Ch.  D.  pp.  544,  547,  654 ; 

(2)  3  Ex.  D.  292.  9  App.  Cas.  p.  942. 
(3J  4  Eep.  110.  (6)  7  Ad.  &  E.  at  pp.  106, 107. 
(4)  Law  Rep.  3  Q.  B.  521. 


VOL.  XIV* 


Qumara:  ssrch  division. 


251: 


to  have  the  cotseeHjon  cif  tiie  ^majtot^'bat  h6w>  can  he  have  that 
ivhenheshas  not  ihe  soil?"  ^Joidagain  heMyB> -^I  am  of  opinion, 
thexBificHce/tbat  the  mad:et  was  not  well  lemoTed,  the  soil  of  the 
place  to.ifiuGh' it  liaa  xemOTetl  having  >been  parted  with  by  the 
owner  of  ike  fraarhiae ;  the '  lord  cD«ild  not  m  guoh  ease  sue  for 
the  .disturbance^^  o£  the  £tanehi6ei  loir  the  oonsideiation  which  he- 
gives  to  the  pnUic  ibr' the  madoet  is  the  cosreotion  which  he  exst^ 
ciseSy  and  that  he  cannot  ezefeise  where  he  is  not  owner  as  well 
as  lord."  So;  in  Modaif.  v.  Wulker  (1),  Bayley,  J.>  says,  ^  If  the 
plaee  onoeaUotted  ceases  to  give  reasonable  aocommodation,  he  " 
(the  grantee).  ^^  is  bound,  if  he  has  land  of  his  own,  to  a{^ropriate 
land  on  which  to  hold  it;  orif  not,  to  get  land  from  other  people, 
in  order  that  the  market,  which  was  originally  granted  for  the 
bMiefit  of  thepabUc  as  well  as  for  the  benefit  of  the  grantee,  may 
be  effectually  held^''    So  the  grantiis  nsually  to  the  lord  of  the 

numor^  and  ithsBeftne  to>  one  .who  is  the  owner  of  the  soil  where  a 

« 

market  isto  he  behl :  <JWi0Sfi  T.  iScsftsM.  (2) 

[Bbbtt,  .H(B.  '  But  suppose  ho  has  the  licence  of  the  owner  of 
the  land  taiiold  Jus  market;] 

That  would  of  course^  make  the  case  different.  What  the 
learned  judge  meant,  at  the  trial  of  the  present  action  was  that 
the  Crown  could  not  by  the  charter  giye  a  person  a  right  to  use 
the  land  of  another  person  for  the  market,  and  tfaetefraps  he  was 
of  opinion  that  the  charter  was  to  be  lindted  as  operating- only  on 
the . land  Baleh  then  had,  whidi  was  confined  to  the  square,  for, 
as  that  learned  judge  thought,  Balch  never  did  acquire  any  right 
to  hold  the  market  beyond  such  square.  The  Paving  Acts  of 
Geo..  3  are  used  by  the  plaintiff  as  shewing  that  as  a  matter 
of  history  the  right  to  hold  the  market  in  the  streets  mentioned 
in  those  Acts  (which  incdude  the  eight  streets*  in  the  present 
case)  did  not  exist,  for  those  Acts  expresdy  prohibit  the  expo- 
sue  fw  sale  .of  goods  in  those  streets  wkhout  any  allusion  ta 
market  rights.  Besides,  those.  Acts  take  away  the  market  rights 
in*  tho8e>  streets,  and  that  that  is  the  right  construction  of  them, 
although  no  compensation  is  given  by  them  to  the  market  holder, 
is  shewn  by  Sammerdmith  By.  Co.  v.  Brand  (3),  and  the  opinion 

(1)  7  B.  &  0.  66.  (2)  8  East,  638. 

(3)  Law  Rep.  4  H.  L.  171.  . 
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1884  of  Lord  JBlackbum  in  commentiiig  on  that  case  in  Mdropoltian 
Atiobhvt.  ^if*^  District  y.  IKSl  (1)  Even  the  four  streets  made  in  the 
Q^^  square  block  by  Balch  were  dedicated  to  the  pnbHc  without 
HoBinEB.  reservation  of  the  market  rights,  for  the  market  proper  was  con- 
fined to  the  centre  of  such  sqnarei  where  the  market-house  was 
erected.  As  said  by  Jessel,  M.B.|  in  Mayor,  dte^  of  Manchester  t. 
Lyons  (2),  '^  the  market  is  the  proper  market,  :and  the  fSact  that 
some  persons  improperly  sell  provisions  in  the  street  outside  does 
not  extend  the  mai^ket."  The  learned  judge  was  therefore  wrong 
in  that  respect  in  not  extending  the  injunction  to  the  four  inner 
streets*  After  a  street  has  been  dedicated  to  the  public  the 
Crown  cannot  grant  a  market  to  be  held  there. 

[Cotton,  L.  J.,  referred  to  Modey  v.  Chadwick  (3),  where  a  case 
is  cited  &om  the  Year  Books  of  a  .market  in  the  High  Street  in 
Dunstable.  Moreover,  in  Ooldsmid  v.  Oreat  Eastern  By.  Co.  (4), 
the  Lord  Chancellor,  after  referring  to  the  question  upon  the 
Paving  Acts  of  Geo.  3,. said:  '^Certain  things,  which  in  the 
absence  of  market  rights  might  be  nuisances  in  public  streets, 
were  treated  as  nuisances  which  the  local  authority  might  abate 
in  those  Acts  of  Parliament."  The  Lord  Chancellor  there  assumed 
tihat  there  were  market  rights  which  might  be  had  ia  these  very 
streets.] 

The  defendant  ought  at  least  to  shew  that  he,  or  the  person 
under  whom  he  claims,  has  acquired  from  the  owner  of  the  soil 
the  right  or  permission  to  hold  the  market  there.  The  evidence 
of  usage  fiedled  to  shew  that  the  market  has  been  held  as  of 
right  in  any  of  these  eight  streets,  on  the  contrary,  it  was  shewn 
that  the  exercise  of  the  market  rights  in  these  streets  has  been 
objected  to  from  time  to  time,  and  persons  have  been  summoned 
for  selling  there.  Whatever  may  be  the  meaning  of  the  words 
*^  in  sive  juxta "  in  the  charter  of  Charles  U.,  it  is  not  of  that 
wide  extent  which  is  sought  to  be  put  on  those  words  by  the 
defendant.  With  regard  to  the  right  claimed  of  holding  the 
market  on  Monday,  Tuesday,  Wednesday,  and  Friday,  as  well  as 
on  the  days  mentioned  in  the  charter  of  Charles  11.,  the  origin  of 
the  market  is  known,  and  therefore  no  evidence  of  usage  from 

(1)  6  App.  Caa.  203.  (3)  7  B.  &  0.  47,  n. 

(2)  22  Gh.  D.  306.  (4)  9  App.  Gas.  at  p.  942. 
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whicfai  a  lost  giant  to  hold  the  market  on  the  other  days  shonld 

be  presnmedy  ought  to  be  allowed  to  preyail. 

[They  also  cited  1  Bnssell  on  Crimes,  4th  ed.  p.  415.] 

Sir  H.  Giffdrdy  Q.a,  in  reply,  cited  Fitz.  N.  B.  523,  title  "  writ 

de  libertatibus  allocandis,"  as'  to  what  grants  the  Grown  may 

make  without  the  assent  of  Parliament. 
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Bbett,  M.Bw  The  substantial  question  in  the  cause  is  whether 
the  defendant  has  the  franchise  of  a  market  which  authorizes  him 
to  do  what  he  has  done.  What  he  has  done  is  this,  within  certain 
streets,  four  of  them-  being  what  I  call  the  inner  streets,  and 
four  the  outer  streets,  he  has  given  licences  to  people  to  sell 
vegetables  and  fruit  during  certain  hours  of  the  day  from  their 
waggons  and  carts,  or  otherwise,  and  he  has  taken  toll  in  respect 
of  that  authorization. 

The  defendant  put  his  case  in  two  ways.  He  gave  evidence 
of  the  contents  of  a  grant  from  the  Crown  of  a  market  in  parti- 
cular terms,  and  he  also  gave  evidence  by  witnesses  of  a  usage 
without  interruptibn  for  aa  much  as  forty-five  years  of  the  right 
to  give  these  licences,  and  of  the  rights  of  the  people  who 
took  the-  licences  to  act  under  that  authorization.  Stephen,  J., 
construed  the  charter  of  Charles  II.  (which  had  been  granted  to 
the  predecessor  in  title  of  those  under  whom  the  defendant 
claimed)  to  be  the  franchise  of  a  market  only  within  what  may 
be  called  the  block  or  square,  including  the  four  inner  streets. 
He  first  of  all  decided  what  he  considered  to  be  the  construction 
of  the  words  of  the  grant,  and  then  he  took  another  ground,  which 
was  that  no  franchise  can  be  granted  by  the  Crown  of  a  market 
except  to  a  person  who  at  the  time  of  the  grant  is  the  owner  of 
the  land  on  which  the  market  is  to  be  held. 

Ebiving  laid  down  those  two  propositions,  he  came  to  the 
conclusion  as  to  what  were  the  limits  of  the  market. 

Now  I  am  sorry  to  say  that  I  cannot  agree  with  either  of  his 
propositions  of  law.  According  to  his  interpretation  the  grant 
was  a  grant  of  a  market  only  in  the  place  named,  that  is  to 
say  Spital  Square ;  but  that  strikes  out  the  words  **  sive- juxta  " 
and  gives  them  no  meaning  at  all.  The  grant  though  drawn 
up  in  Latin  was  an  English  grant,  and  the  words  *^  in  sive  juxta  " 


19H  meejk  ''in  or  ndar.'*  An  attempt  was  made  to  diaw  a  distmo^ 
AinwRsr  tion  between  ''nexf  and  '^  near/'  but  what  disti^otio!!!  thetd 
GavBBU.    ^jj^  -^  j^  ^j^^  Tespect  in  such-  a  grant  I  caiinot  oonoeiTe^  and 
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H^in  the  words  therefoore  most  be  treated  as  meaning  "  in  "^  or  "  near  " 
Brett,  HA.  to  the  placo  named;  The  grantee  may  hold  the  market  in^tiie 
place  named  or  near  to*  it.  K  yon  expand  it  in  that  i^y  it'in* 
eludes  both  obvionsly.  It  is  contrary  to  a  canon  of  constmetion 
of  a  giant  or  -other  doenmiaiit  whidi  confen*  a'  !right  td  strike  but 
words  tmlesir  you  are  ab^lntdy  obliged  to  do  so^  The  only  way 
in  which  tilie  learned  juidge  aniyed'at  the  conolnsion  that  he 
onght  ta.stadke  out  these  words  **  sire  joxta  "  was  beeauite  he  was 
af'opmiiin  thairno  gnmt  6f  ^a  inarket  could  be  made  to  al^erson 
eisoept.  in  respeot'  of  land  which  he^  then  owned,  luldtinneCbire  he 
said  tiie  words  '^  sire  jnxta ''  were-  to6'  Isfrge,  because  by  the 
ordinary  interpretation  that  would  give  the  grantee  the  feanckide 
oyer  land  of  which  .he  was  not  the  owner*  This 'brings  one' to 
eonsider  this  question;  Is  it>  true  that  the-fianchise  of  a  market 
oannot  be  granted"  bythe  Otofwu  to^a  person  eitctpfc  in  respect  of 
land  of  which  he^  is  then  the  owner?  Now  the  grant  does  not 
assume  to  grant  any  land  orcany  interest  in  land.  It  grants  tkd 
franchise  of  holding  a  market  and  authorisses  a  market  to  hb  hibld^ 
and  it  does  JO  after  inquiry  by  a  peculiair  proceedings  whether  the 
gmntMig  of'the  market  will  be  for  thelgood  of  the  pnbKcor  to  their 
detmmeivt ;« therefore  there  seems^  to  be'no  reason  why  the  grant 
should  be  ocnJBned  to  theland  of  the  person  to  whom  it  is  luade. 
But  ii  :seems  to  me  tiiat  upon  authority  it  is  not  tnie  to  say  that 
it  is  80.  confined.  I  think  what  was  cited  from  L6rd  Tenterden 
in  Modey  t.  WaXkmr  (})  idi'ews  that  in  his  opinion  the  fkranchise  of 
a  market  was  not  cozEfined  to  a  persoti  who  was  the  owner  of  the 
land  on  which  it  was  to  be  held;  There  is  also  the  case  of  Lock^ 
wood  Y.  Wood  (2)y  in  which  it  seems  to  me  that  Lord  Denman  in 
deliyering  the  comddered  judgment  of  the  Court  really  said  the 
same  thing; .  I  -am  therefore  of  opinion  both  on  principle  and 
authority  that  the.grant  of  a  franchise  of  a  market  has  nothing  ta 
do  with  the  ownership  of  the  land  by  the  person  to  whom  it  is 
granted.  After  such  person  has  obtained  the  franchise  he  must 
hold  the  market  in  the  place  specified  in  the  grant  if  it  ih  a 

(1)  7B.&C.at^62.     '  (2)6Q.  B.31. 
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market  confined  hy  m&tm  tsti  hoanAsi  and  If  :he'<»ii]M)ti3btaiBL 

Uie  px^^ity  on  wkudk  to  hold  the>liiarket::iii  that  piaoe^  of  1^^       A^ounir 

poeYontedsbj  therowner  of  the  land  cm  which  -  he  ]Bii8(rhold"the 

nmcbet  fioom.hdidiiig  it  thfi(re\atall>theii  ihe-oal^ihiiiLgtls'thfiii; 

his  franchise  haa  become  nselesatofhimju  fiaif  ihe  matUt'fae  oiiib 

gmnted  without  metes  and  bonnd^  if'  he  cannot  ofatain  by^sofiiBfi^ 

anca  or  otherwise  the  opportmnty  of 'holdihg'^the  marbel&^w 

near  the  phoe^n  respect  of  which  .the  ^frandiise^ls  giinenhinfAa 

is  prevented  foom  ^holding  his  market^;  bat  *iti  ideea  not  dd  avrtty 

with  the  gianiof  the  Orown.c:  ThCigiant'^  alwaf^sexisliiliig/Wd 

eresL  .tiiough  he  eeuld  not  irald  thermaiket  at  t^i  moment  after 

the' gnntr was  made!  to.  him,  yet.if  he< aftetwatds^'Abtaini^'the  jftrMt 

and  oppoitanity  of  holding.  themaA^t'^  ths«  ^ieioe^  whcnrv  tile 

franchise  giyes  him  the  right  to  doso^  Isee  nc^  reason  why  hli 

should  not  holdit there  at anytime^^^  ^enisertiiefe  M  no  reason^ 

stri]dng:ont the  words  «sive  juxta^and  they  innst  remain, Nrhat 

is  the  true  conslraction  of  the  graoot  ?.  ;It  is  a  'gvant  irf  thefipiMkiBiS 

to  hold  amarket  in  the  plaoemamsdpand  akonear  to  i^kphuse; 

that  is  to  sajTy  it  is  a  market  without  mstos  and  boimdsJ  '  Wlmtrto 

then  the  extent  of  a  market  whicdLiid'^smt&d  without  nuetes  and 

bounds?  It  seems  to  me  thstjannh  «>iharket  eoLteuAiisd  &k'  ai 

reaemafale  cenTenienee.  fitom-  time.i;G^  timeiaqnoiies  that  it  (should 

extewL  IfforatimethaznaiketBsacAodlyheldteaAtamUywit^ 

a  limited  qiace,  iitax  during  thatotimetthat  spaoi'is  tii)te^extast<^ 

the  market,  but  if  .the  mao^et  >con1mmal}y  ^expandl^  ao^  £B(r '  as  it 

extends  in  S^ct  ^and  honestly  that  is  the  maoketfinan  tone  td  'time; 

But  it  was'Urged  iSiat,  eyen  if  thatweresc^  this  market  csninotbe 

held.in  eerlain  places  in  this  district/  because  itwas'saiidr^tfaat  thosle 

pUees  had  been  dedicated  as^treetato  the  public,  and  tiiat  there 

had.been  an  Act  of  Parliament  which  appointed  commiBsioners  and 

vested  in  them  the  firedbtold  of  ^sesstee^ta  and  gavetheni  pmffi 

to  pieyent  obstsuction  .there^  including,  the*  obetmetidn'  whiiih 

would  be  the  ineyitable.  result  ef  the  d^etndant  gmnting'the 

licences  to  sell  goods  from  caits.and  waggons. im*Bucb  stieetsi 

With  regard  to  that  it  was  aMwered  that  the  atreeta  were  .dedl« 

oatedr after,  the  granting  of  the  fimnchise,  audi  thaty*  taking  HdiM 

&ct  and  the ^dence  that  iEor  sQ.manyyeaiB  Aremrtioa dateebaok^ 

wardsj  the  streets  haye  been  used  widKiut:ieal  intermpliiaB)  (jesoept 
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isai  in  respect  of  something  done  by  the  police),  we  ought  to  hold  that 
Astobnsy'  ^^  streets  were  dedicated  subject  to  the&anchisey  with  the  inten- 
GxKiBAi*  fi^j^  therefore  that  the  market  should  not  be  interfered  with. 
HoBiizB,  Now  first,  with  regard  to  the  inner  streets.  They  were  made  after 
fiictt»MJL  the  market  franchise  was.  granted  and  by  the  person  to  whom  it 
was  granted,  and,  as  it  is  said,  for  the  purposes  of  the  market. 
It  seems  to  me  to  be  contrary  to  good  sense  to  suppose  that  a 
man  who  had  obtained  the  franchise  of  a  market  should  directly 
after  he  had  obtained  it  go  and  destroy  it,  by  dedicating  his  own 
property  to  the  public  so  that  the.  public  should  prevent  him 
from  holding  the  market  there.  Therefore  it  seems  to  me,  with 
as  near  a  certainty  as  one  can  get,  that  with  regard  to  these  four 
inner  streets  the  owner  of  the  land  who  dedicated  them  as  streets 
dedicated  them  subject  to  the  franchise  of  the  market.  Then  as 
regards  the  four  outer  streets,  though  they  were  not  dedicated 
by  the  owner  of  the  market  franchise,  they  were  dedicated  in  a 
particular  neighbourhood,  of  which  I  think  the  market  was  the 
principal  feature,  a  market  moreover  which  was  then  being  carried 
on  in  the  four  inner  streets,  and  which  therefore  was  known  to  be 
not  confined  merely  to  what  may  be  called  the  inner  market ;  so 
that  I  think  it  would  not  be  unnatural  to  suppose  that  the  people 
who  laid  out  and  dedicated  these  four  outer  streets  to  the  [public 
did  so  in  order  that  the  house  space  next  to  such  streets  might 
become  more  valuable  in  such  a  neighbourhood,  as  shop  property, 
and  when  one  knows  as  matter  of  business  that  people  are  not 
unwilling  to  have  shops  in  the  neighbourhood  of  a  market,  it 
seems  to  me  that  the  real  inference  to  be  drawn  with  regard  to 
the  four  outer  streets  is  that  the  people  who  dedicated  those 
streets  took  into  account  the  fEUst  of  the  market,  and  dedicated 
the  streets  subject  to  the  market  rights  over  them.  Then,  there 
being  these  streets,  and,  at  all  events,  the  four  inner  ones,  dedi- 
cated subject  to  the  market  franchise,  unless  Parliament  has 
interfered  and  taken  away  from  a  man  what  was  granted  to  him 
by  the  Crown,  these  streets  would  remain  subject  to  the  fran-» 
chise.  It  was,  however,  urged,  and  very  strongly,  on  the  part 
of  the  plaintiff,  that  the  result  of  the  Paving  Acts  of  Geo.  3 
was  to  interfere  with  and  take  away  the  rights  of  the  owner  of  the 
market  franchise.  Now  it  is  to  be  observed  that  if  those  Acts  have 
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taken  away  and  interfered  with  such  rights  they  have  done  so 
without  giving  any  compensation,  and  it  seems  to  me  that  it  is  a 
proper  rule  of  construction  not  to  construe  an  Act  of  Parliament 
as  interfering  with  or  injuring  persons*  rights  without  compensa- 
tion^  unless  one  is  obliged  to  so  construe  it.  If  it  is  clear  and 
obvious  that  Parliament  has  so  ordered,  and  there  is  no  other  way 
of  construing  the  words  of  the  Act,  then  one  is  bound  to  so 
construe  them,  but  if  one  can  give  a  reasonable  construction  to 
the  words  without  producing  such  an  effect,  to  my  mind  one 
ought  to  do  so.  Can  one  then  give  a  reasonable  construction 
to  these  Acts  without  coming  to  the  injurious  supposition  which 
has  been  contended  for  ?  It  seems  to  me  one  can.  It  is  obvious 
that  this  market  does  not  last  the  whole  of  any  day,  and  nothing 
would  be  more  likely  than  that  the  people  who  had  during 
the  market  the  licence  of  the  defendant  under  the  franchise  to 
stop  the  thoroughfares  by  their  carts,  would  be  apt  to  do  so  after 
market  hours,  and  it  might  be  right  that  then  the  local  authority 
should  have  power  to  interfere.  Therefore  there  is  plenty  on 
which  these  Acts  of  Parliament  might  act  without  doing  any- 
thing injurious  to  anybody,  and  consequently  it  seems  to  me  the 
true  way  of  construing  them  is  to  say  that  they  do  not  interfere 
with  the  rights  granted  by  this  franchise.  I  find  that  this  very 
point  was  before  this  Court  and  the  House  of  Lords  in  Ooldsmid 
V.  Cfreai  Eastern  By.  Co.  (1),  and  that  this  Court  and  also  the 
Lord  Chancellor  were  of  opinion  that  these  Paving  Acts  of  Geo.  3 
had  no  effect  whatever  on  the  franchise. 

Then  comes  the  other  matter,  which  is  this,  on  what  days  does 
the  grant  of  Charles  II.  give  leave  to  hold  the  market?  It 
seems  to  me  clearly  it  only  gives  it  on  two  days  in  the  week, 
and  that  with  regard  to  that  one  cannot  by  any  usage,  however 
long,  alter  the  construction  of  the  grant.  Therefore  I  think  that 
the  market  is  confined  to  the  two  days  in  the  week  named  in 
that  grant.  But  then  it  was  urged,  on  behalf  of  the  defendant, 
that  there  was  strong  evidence  of  usage,  and  so  there  was,  of  the 
market  being  held  on  the  other  days  of  the  week ;  and  that  that 
being  so,  we  ought  to  infer  a  lost  grant,  that  is  to  say,  that  we 
ought  to  infer  that  the  Crown  had  made  another  grant  of  a  similar 

(1)  26  Gh.  D.  511 ;  9  App.  Cas.  927. 
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market  with  the  same  terms  for  the  other  four  d^ys  in  the  week. 
I  was  inclined  to  giye  great  weight  to  that,  and  I  will  not  say,  if 
my  learned  Brethren  had  come  to  a  conclusion  to  that  effect,  that 
I  would  not  have  acquiesced  in  it;  but  there  is  here  another 
charter  which  has  been  held  to  be  bad,  and,  seeing  that  the  usage 
relied  on  may  be  only  an  extension,  without  objection,  of  the 
market  being  held  beyond  the  days  granted  by  thei  charter  of 
Charles  II.,  and  that  it  is  consistent  with  acting  under  the  charter 
of  James  II.,  which  has  been  held  to  be  void,  I  do  not  think  it 
right  to  draw  the  inference  that  there  has  been  a  market  granted 
by  a  separate  grant  of  the  Crown  for  the  other  four  days.  There- 
fore it  seems  to  me  the  defendant's  right  of  market  is  confined  to 
the  two  days  named  in  the  charter  of  Charles  II.,  but  that  that 
market  franchise  being  an  expansive  one  without  limits,  it  autho- 
rizes him  on  those  two  days,  during  market  time,  to  take  tolls  in 
respect  of  licensing  people  to  sell  their  goods,  not  only  within 
the  four  inner  streets,  but  also  within  the  four  outer  streets,  and 
wheresoeyer  from  time  to  time  this  market  may  honestly  be  in 
fact  extended.  '  If  that  be  true,  it  is  not  necessary  to  give  any 
decision  upon  the  point  whether  the  Crown  could  grant  the  fran- 
chise of  a  market  to  be  held  in  public  streets  existing  before  the 
grant,  or  in  streets  which  are  not  dedicated  subject  to  the  franchise. 
I,  for  myself,  however,  give  no  countenance  to  the  supposed 
doctrine  that  the  Crown  could  not  grant  validly  a  franchise  for 
the  public  good  to  hold  a  market  in  the  public  streets,  for  I  think 
it  might  be  well  argued  that  the  Common  Law  has  entrusted  to 
the  King  the  exercise  of  such  prerogative  for  the  benefit  of  the 
public,  making  the  Crown,  after  an  inquiry,  the  sole  judge  of 
whether  it  is  for  the  benefit  of  the  public  to  grant  the  franchise 
or  not.  The  result  is,  that  the  defendant  succeeds  in  maintaining 
his  market  for  the  two  days  to  the  full  extent,  whilst  those  who 
are  acting  under  the  name  of  the  Attorney-General  have  suc- 
ceeded in  shewing  that  the  defendant  has  exceeded  his  franchise 
by  licensing  people  on  the  days  which  are  not  named  in  the 
grant  of  Charles  II. 


CoTTOK,  L.J.    The  defendant  here  has  a  long  lease  of  market 
rights  which  are  enjoyed  by  the  freeholders  of  certain  lands. 
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and  he  is  also  entitled  to  the  benefit  of  the  charter  of  Charles  II.       1884 

There  seems  to  me  to  be  two  questions^  first,  as  to  the  plaoe 

in  which  the  franchise  granted  by  Charles  11.  can  be  exercised ; 

and  secondly,  on  what  days  in  the  week  it  can  be  exercised? 

As  to  the  first  we  must  consider  whether  this  charter  is  one  the    OMoa,hJ. 

exercise  of  which  is  limited  to  a  piece  of  land  defined  by  metes 

and  bounds,  or  whether  it  is  free  from  that  restriction?    Of 

course  that  depends  on  the  construction  of  the  charter.    It  is 

di£5cult  perhaps  not  to  feel  that  to  a  considerable  extent  the 

point  was  decided  in  the  previous  case  of  Qoldsmid  v.  ChreaJt 

Eastern  By.  Co.  (1).    It  was  not  essential  to  the  decision  of  that 

case,  but  still  it  was  a  point  on  which  this  Court  and  the  House 

of  Lords  both  expressed  an  opinion  that  the  market  was  not  to  be 

considered  as  a  market  limited  by  metes  and  bounds.    Let  us 

» 

look  at  the  words  of  the  charter.  It  is  a  charter  granting  the 
right  to  hold  a  market  on  two  days  in  the  week  '^  in  sive  juxta  " 
a  place  called  Spital  Square.  Now  we  know  that  in  1648  there 
had  been  a  grant  of  a  piece  of  land  which  is  the  piece  of  land 
comprised  in  the  lease  to  the  defendant,  on  condition  that  it 
should  be  kept  as  an  airy  place,  and  if  inclosed  at  all  it  should 
be  with  posts  and  chains.  That  part  of  London  then  was  open 
fields,  but  in  1681  I  presume  it  was  becoming  more  populous  and 
that  there  was  a  necessity  for  a  market.  Spital  Square  was  no 
doubt  that  part  of  the  land  which  was  so  conveyed  in  1648,  and 
the  contention  on  the  part  of  the  respondents  and  the  vie\!^  of 
the  learned  judge  at  the  trial  was  that  those  words  '^  in  sive 
juxta  '*  in  the  charter  certainly  confined  the  right  to  exercise  the 
franchise  of  a  market  within  that  piece  of  land.  In  my  opinion 
according  to  the  recognised  canon  of  construction  the  learned 
judge  was  wrong.  A  market  is  to  be  exercised  in  that  place 
*^  sive  juxta  "  or  near.  In  one  sense  it  is  a  grant  of  the  franchise 
of  a  market  limited  to  the  place  in  which  it  is  to  be  exercised,  that 
is  to  say,  it  is  to  be  in  or  near  Spital  Square,  but  to  say  that  it 
diould  not  be  exercised  at  all  beyond  its  limits  would  be  to 
entirely  disregard  those  words  '^  sive  juxta«"  If  it  was  meant  to 
say  that  all  that  was  granted  was  the  right  to  exercise  the  fran- 
chise in  Spital  Square,  the  word  '^  in  '*  would  have  been  amply 

(1)  25  (Stu  D.  611 ;  9  App.  Gas.  927. 
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sufficient  an4  would  have  been  alone  used,  and  I  cannot  con- 
ceive any  one  would  have  added  the  words  "  sive  juxta  "  unless 
it  had  been  intended  that,  if  the  necessities  of  the  market 
reasonably  required  it,  the  owner  of  the  franchise  should  have  a 
right  to  exercise  his  franchise  not  only  in  that  land  which  was. 
conveyed  in  1648  to  his  predecessor  in  title,  but  on  that  land 
which  was  next  to  and  adjoining  it  when  it  would  be  necessary 
for  the  purpose  of  the  market.  The  learned  judge,  however, 
held  that  that  was  not  the  construction  of  the  grant,  for  the 
reason  that  the  Crown,  he  said,  cannot  grant  the  franchise  of  a 
market  except  where  it  is  to  be  held  on  land  belonging  to  the 
grantee,  and  therefore  those  words  "  sive  juxta  "  were  to  be  dis- 
regarded, because  all  that  belonged  to  the  grantee  when  the 
charter  was  granted  was  Spital  Square.  Now  I  differ  from  him 
in  that  as  a  matter  of  law.  It  is  very  true  that  there  are  certain 
rights  generally  granted  to  the  grantee  of  a  market  franchise 
which  cannot  be  exercised  except  where  the  soil  is  his  own  pro- 
perty,  such  as  stallage.  But  there  are  tolls,  and  although  the 
market  would  be  inconvenient  unless  the  person  to  whom  it  was 
granted  had  some  right  granted  to  him  by  those  who  owned  the 
soil,  yet  in  my  opinion  it  is  not  law  that  no  market  franchise  can 
be  granted  except  to  one  who  possesses  the  soil  on  which  it  is  to 
be  exercised.  It  is  very  true  that  as  against  the  owner  of  land 
the  Crown  cannot  by  its  grant  enable  anyone  to  take  that  land 
and  use  it  either  for  the  purposes  of  a  market  or  anything  else. 
But  that  is  not  the  question  here,  what  we  have  to  consider  is 
whether,  because  at  the  time  when  this  grant  was  made  the 
grantee  only. had  Spital  Square,  we  are  to  say  that  the  franchise 
cannot  be  exercised  anywhere  else.  In  my  opinion  that  would 
be  a  wrong  construction  of  the  grant.  Spital  Square  no  doubt 
represented  the  place  where  the  head  of  the  market  was  to  lie, 
but  there  was  nothing  at  all  to  prevent  the  grantee  at  that  time 
from  acquiring  other  land.  That  being  so,  what  is  there  near 
and  around  this  square  ?  There  are  four  public  streets,  and  inter- 
secting at  right  angles  there  are  also  four  other  public  streets. 
The  question  is  whether  under  that  grant  the  grantee  can  exercise 
his  right  of  franchise  in  the  four  streets  which  intersect  the  block 
of  which  he  was  the  owner,  and  then  whether  he  can  do  so  in  the 


VOL.  XIY. 


QUEEN'S  BENCH  DIVISION. 


261 


Attobnet 

GkNEBAIi 

V. 
HOBHSB. 


adjoining  streets?  Now,  in  my  opinion  he  can  do  so  in  both,  1884 
The  learned  judge  in  the  court  below  has  said  he  can  do  so  as 
regards  the  four  streets  which  intersect  the  block,  but  that  he 
cannot  do  so  in  any  of  the  outer  streets.  Now,  what  do  we 
know  about  these  outer  streets?  It  is  agreed  that  at  the  time  ooitoD,L.j. 
when  this  franchise  was  granted  they  had  not  been  laid  out  as 
streets  and  had  not  been  dedicated  to  the  public.  That  being 
the  state  of  things,  I  think  the  conclusion  at  which  the  Master  of 
the  Bolls  has  arrived  is  correct,  namely,  that  these  outer  or  sur- 
rounding streets  were  dedicated  to  the  public  subject  to  such  an 
interference  as  the  exercise  of  the  market  franchise  would  cause. 
Although  at  the  time  of  the  grant  it  was  not  reasonably  necessary 
for  the  purposes  of  the  market  that  the  owner  of  the  market 
should  exercise  his  franchise  in  these  streets,  yet  to  my  mind 
the  conclusion  is  pretty  evident  that  the  owners  of  this  surround- 
ing property  when  laying  out  their  property  did  dedicate  these 
streets  subject  to  such  rights  as  might  be  necessary  to  the  exer- 
cise of  the  franchise  in  them  when  the  population  increased 
and  the  place  became  populous.  What  then  is  the  limit  of  the 
market  ?  May  people  go  half  a  mile  away,  stop  their  carts  and 
say,  "  this "  is  within  the  market,  and  we  may  stop  and  sell  our 
vegetables  there  ?  No.  But  if  those  who  frequent  the  market  fill 
and  occupy  the  central  market  square,  where  the  market-house 
is,  they  may  then  extend  themselves  reasonably,  and  occupy  the 
streets  continuously  from  the  market-house  which  is  in  the  centre 
of  the  market.  Under  the  charter  the  franchise  can  be  exercised 
on  all  the  places  adjoining  the  central  block  where  the  owner  of 
the  land  had  either  dedicated  it  to  the  public  subject  to  the  franchise 
or  was  willing  to  allow  the  grantee  to  exercise  his  franchise  over 
it,  going  continuously  from  this  central  block  as  far  as  was  reason- 
ably necessary  for  the  purposes  of  the  market.  The  inside  streets 
are  undoubtedly  foimd  by  the  learned  judge  to  be  within  the  place 
where  the  franchise  was  to  be  exercised,  and  to  my  mind  when  the 
owner  of  the  franchise  was  building  the  market-house  or  shed  in 
the  central  market  square  it  is  impossible  to  suppose  that  he 
would  so  dedicate  those  four  streets,  North  Street,  South  Street, 
East  Street,  and  West  Street,  to  the  public  as  to  preclude  himself 
and  his  successors  from  exercising  his  franchise.    Therefore  I  do 
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not  diffbr  with  the  learned  judge  as  to  those  four  streets.  I  would 
add  that  I  do  not  withdraw  from  what  I  said  in  Ooldamid  y.  Chreat 
Eastern  BaUway  Company  (1)  about  holding  a  market  in  a  street 

not  being  a  nuisance  when  it  is  done  in  the  exercise  of  a  franchise 

OMton,Ljr.  though  without  a  franchise  authorizing  it  it  would  be  a  nuisance. 
I  see  that  in  that  case  Fry,  L.  J.,  also  says  in  his  judgment  (page 
554),  "  It  is  plain  that  the  right  to  obstruct  the  streets  which  is 
incident  to  the  existence  of  a  market  cannot  for  a  moment  be 
considered  as  a  nuisance."  Then  it  is  said  that  the  Whit^echapel 
Board  of  Works  are  the  successors  of  certain  commissioners  who 
had  authority  under  certain  Acts  of  Parliament  in  the  reign  of 
George  IIL,  and  that  whatever  rights  the  defendant  might  have 
under  the  franchise,  these  Acts  of  Parliament  interfered  with  them. 
In  my  opinion  that  is  not  so.  These  Acts  were  intended  not  to 
make  anything  illegal  which  was  legal  at  the  time  they,  were 
passed,  but  only  to  enable  the  commissioners  summarily  to  restrain 
and  interfere  with  certain  things  being  done  in  the  streets  which 
but  for  the  franchise  would  be  a  legal  nuisance.  Of  course  it  is 
obvious  if  the  market  was  only  to  be  held  on  certain  days  these 
Acts  of  Parliament  would  have  full  effect  given  to  them  by  en- 
abling the  commissioners  to  interfere  with  persons  who  were  doing 
on  non-market  days  that  which  they  could  only  do  legally  on 
market  days.  On  this  point  the  view  I  take  of  these  Acts  of 
George  III.  is  in  accordance  with  that  expressed  by  the  Lord 
Chancellor  in  Oreat  Eastern  Bailtoay  Company  v.  Ooldsmid  (2), 
and  also  that  of  every  member  of  the  Court  of  Appeal  when  that 
same  case  was  before  it.  (3)  Then  comes  the  question  whether 
the  right  of  the  owners  of  the  franchise  and  their  lessee  is  limited 
to  certain  days.  It  is  limited  in  the  charter  of  Charles  U.  to 
Thursday  and  Saturday,  but  apparently  the  market  has  in  prac- 
tice been  carried  on  every  day  of  the  week,  and  certainly  it  has 
not  been  confined  to  the  two  days  mentioned  in  that  charter. 
It  was  pressed  upon  us  that  having  regard  to  the  evidence  of 
usage  which  was  given  at  the  trial  we  ought  to  hold  that  there 
was  some  grant  from  the  Crown  of  a  market  on  those  other  days. 
In  my  opinion  that  is  wrong.    If  it  were  merely  a  question 

(1)  25  Cb.  D.  at  p.  544.  (2)  9  App.  Gas.  pp.  942,  943. 

(3)  25  Ch.  D.  pp.  544,  547,  554. 
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whether  there  was  a  grant  or  not,  then  this  usage  in  my  opinion  1884 
would  be  su£Scient,  and  we  ought  to  hold  that  there  was  a  grant 
authorizing  the  doing  of  that  which  has  been  shewn  to  have  been 
done  for  so  many  years.  But  here  there  was  produced  the  charter 
of  Charles  11.,  and  it  would  not  be  right  in  my  opinion  as  regards  cotton,  l  j. 
that  charter  to  presume  a  lost  charter  simply  from  the  evidence 
of  what  has  been  done,  especially  when  we  know  that  until 
the  case  of  Ooldsmid  y.  Great  Eastern  Railway  Company  (1)  the 
grantee  of  the  market  relied  on  the  grant  of  James  U.,  which 
gave  him  another  day.  I  therefore  come  to  the  conclusion  that 
there  was  no  grant  by  the  Crown  giving  a  right  to  exercise  the 
franchise  on  other  days  than  those  mentioned  in  the  only  good 
charter,  namely,  that  of  Charles  II.  That  being  so,  there  is  only 
one  other  matter  which  remains  to  be  disposed  of.  Though  the 
Crown  may  grant  the  franchise  of  a  market  to  be  exercised  on 
another  man's  ground,  such  grant  cannot  be  exercised  against 
the  will  of  the  owner  of  the  land,  and  it  was  said  that  we  must 
treat  this  as  a  case  in  which  the  owners  of  the  streets  are  inter- 
fering as  owners  and  asking  for  relief,  and  that  as  against  them 
this  grant  must  be  inoperative.  In  the  first  place,  it  is  to  be 
observed  that  this  is  simply  an  information,  and  not  an  informa- 
tion and  action  as  it  might  have  been,  but  I  think,  going  to  the 
substance  of  the  case,  that  if  this  had  been  an  information  and 
action  we  ought  not  to  give  the  district  board,  as  owners  of  the 
floil,  any  relief  by  way  of  injunction.  There  is  no  possible  injury 
to  them  as  such  owners.  The  soil  in  the  streets  is  vested  in  thein 
simply  as  owners  of  it  as  a  public  thoroughfare  for  the  purposes 
of  the  public,  and  in  my  opinion  there  is  no  damage  sustained 
by  them  as  owners  of  the  soil  which  would  justify  us  in  making 
any  decree  in  their  feivour  in  a  case  of  this  sort,  in  order  to  stop 
the  market  being  exercised  over  that  place  which  is  now  by  the 
increase  of  the  population  necessary  in  order  to  make  the  market 
«ffectuaL 


LiNDLET,  L.  J.  I  quite  concur  in  the  decision  which  has  been 
arrived  at.  The  case  has  been  so  fully  gone  into  that  little 
lemains  for  me  to  add.    The  question  is  an  important  one,  and  it 

(1)  26  Ch.  D.  611 ;  9  App.  Cas.  927. 
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really  resolves  itself  into  two  inquiries :  first  of  all,  what  are 
the  rights  of  the  grantee  of  this  market  under  the  charter  of 
Charles  II.  and  under  the  usage  which  has  been  proved ;  and, 
secondly,  to  what  extent  are  those  rights  affected  by  the  Paving 
Acts  of  George  III.  ?  Now  by  the  charter  of  Charles  11.,  which 
is  the  only  charter  now  available,  the  grantee  obtained  the  right 
to  the  franchise  of  the  market  in  and  near  Spital  Market  for  fruit 
and  vegetables  on  Thursdays  and  Saturdays.  That  is  what  the 
charter  granted  him.  At  the  time  the  charter  was  granted  the 
grantee  had  acquired  a  certain  plot  of  land,  which  may  be  called 
Spital  Square.  I  pause  here  to  consider  what  that  means.  It 
means  that,  charter  or  no  charter,  franchise  or  no  franchise,  he 
could  buy  and  sell  vegetables  on  that  square  like  anyone  else^ 
because  he  was  the  owner  of  the  square.  Then  the  charter  granted 
him  a  monopoly,  which  is  what  a  market  franchise  means,  and 
that  grant  was  to  be  enjoyed  by  him  in  or  near  Spital  Square, 
unless  we  reject  the  words  sive  juxta,  as  the  learned  judge  in  the 
Court  below  has  done,  as  meaningless ;  but  this  I  cannot  think 
right.  That  learned  judge  has  construed  the  charter  as  if  it  only 
granted  to  Balch  a  franchise  to  be  exercised  on  a  square  block  of 
land  of  which  he  was  the  owner,  and  the  controversy  and  struggle 
on  the  part  of  the  local  board  have  been  to  confine  the  defendant 
as  lessee  of  this  market  franchise  to  that  square  block,  and  indeed 
to  something  less  than  that,  viz.,  to  the  centre  part  of  it  which  ia 
covered  with  market  sheds.  Now  the  construction  of  the  charter 
is  what  I  have  before  said ;  and  is  in  accordance  with  the  view 
taken  by  the  Court  of  Appeal  and  the  House  of  Lords  in  Oold^, 
amid  v.  Oreat  Eastern  By.  Co.  (1)  It  is  said  the  Crown  cannot 
grant  a  market  franchise  to  a  man  to  be  exercised  off  his  land. 
That  seems  to  be  the  root  of  Stephen,  J.'s,  judgment  for  holding 
that  the  charter  should  be  construed  restrictively,  but  I  think 
that  is  wrong,  and  that  it  is  so  is  shewn  by  Lockwood  v.  Wood.  (2) 
Of  course  the  Crown  cannot  grant  a  right  to  go  on  somebody, 
else's  soil  to  exercise  such  franchise.  The  grantee  must  get  that 
right  by  license  or  by  grant  or  otherwise,  and  then  he  can  exer- 
cise  the  franchise.  Whether  the  Crown  can  by  charter  grant  » 
man  a  right  to  hold  a  market  in  a  public  street  so  as  to  obstruct 
(1)  26  Ch.  D.  611 ;  9  App.  Cas.  927.  (2)  6  Q.  B.  31. 
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the  thoroughfare  is  a  point  about  which  I  have  some  doubt;       1884 

bnt  as  it  does  not  arise  in  this  case  I  will  say  no  more  about    atiornvt 

it.    Then  the  true  construction  of  the  grant  being  such  as  I  have       ^^^ 

stated,  let  us  see  to  what  extent  it  goes.    It  would  warrant  Balch,     Hobhkb. 

the  grantee,  and  his  successors  in  holding  a  market  on  the  whole   Linu«7»  i^* 

of  the  land  that  he  then  had,  which  included  what  are  North 

Street,  South  Street,  East  Street,  and  West  Street.    The  words 

**  siye  juxta  "  would  authorize  the  extension  of  that  market  beyond 

those  limits  with  the  consent  of  the  owner  of  the  land  adjoining. 

We  are  in  a  state  of  uncertainty  as  to  exactly  what  was  done 

between  the  granting  of  the  charter  and  the  passing  of  the  Paving 

Acts  of  George  III.    The  recitals  in  these  Acts  shew  that  North 

Street,  South  Street,  East  Street,  and  West  Street  then  existed. 

They  had  been  made  on  the  block  of  land  owned  by  the  grantee 

of  the  charter  and  had  been  thrown  open  as  public  streets.    The 

recitals  also  shew  that  Commercial  Street  and  some  other  streets 

existed  in  the  neighbourhood,  but  when  Commercial  Street  and 

those  other  streets  were  first  formed  we  do  not  know,  and  we  do 

not  know  with  anything  like  accuracy  to  what  extent,  if  at  all, 

the  market  had  overflowed  before  these  Paving  Acts  of  George  III. 

came  into  operation.    All  that  is  obscure,  but  we  do  know  as  a 

fSetct  that  the  market  rights  have  been  exercised  for  a  good  many 

years  in  Commercial  Street  and  the  three  other  outer  streets,. 

and  my  opinion  is  that  we  ought  to  infer  from  the  evidence  that 

these  rights  were  in  fact  exercised  over  those  four  outer  streets 

with  some  consent  or  other  of  the  owner  of  the  land  when  those 

streets  were  dedicated  to  the  public.    Therefore  we  come  to  this, 

that  at  the  time  of  the  Paving  Acts  of  George  III.,  as  far  as  we 

can  ascertain,  the  market  existed  and  existed  in  those  four  streets. 

North  Street,  South  Street,  East  Street,  and  West  Street,  and 

judging  from  comparatively  modem  user  I  come  to  the  conclusion 

that  the  other  streets  had  been  dedicated  subject  to  the  right  to 

use  them  for  market  purposes  if  and  when  required. 

Now  as  to  the  Paving  Acts  of  George  IIL,  they  are  certainly 
very  startling,  for  if  the  words  of  them  only  are  looked  at,  the 
whole  of  the  market-place,  including  the  open  spaces  and  streets, 
would  be  vested  in  the  commissioners,  with  a  right  to  put  down 
this  market.    I  need  hardly  say  that  that  is  a  conclusion  that 
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1884  nobody  would  arrive  at  unless  driven  to  it.  Accordingly  it  was 
AfTTOBNET  decided  by  the  Court  of  Appeal  in  Qddsmid  v.  Oreat  Eastern 
Gbotbal    jjy^  Q^  ^  J  j^  j^^  ^^  ^^^  dissented  from  by  the  House  of  Lords,  but 

H^TO.  rather  the  contrary,  that  the  true  ednstruction  of  these  Paving 
iindi«y,  L.J.  Acts  is  that  they  must  be  interpreted  so  as  to  be  consistent  with 
the  existence  of  the  market  rights  whatever  those  market  rights 
are.  There  is  no  diflBculty  at  all  in  carrying  out  that  construc- 
tion, because  the  market  rights  are  exercisable  only  on  Thursdays 
and  Saturdays,  and  the  Acts  give  the  commissioners  power  to  keep 
order  and  prevent  obstructions  in  the  streets  on  the  other  days 
and  also  on  those  market  days  except  during  market  hours.  The 
result  is,  that  the  paving  commissioners  and  the  local  board  in 
whom  these  streets  are  vested  can  only  exercise  their  rights  in 
subordination  to  the  market  rights,  and  those  market  rights  are 
not  limited  to  the  covered  market-place,  nor  even  to  North  Street^ 
South  Street,  East  Street,  and  West  Street,  but  extend  juxta  or 
near  Spital  Square  into  the  four  surrounding  streets  that  have 
been  mentioned. 

As  regards  the  days  of  the  week  for  holding  the  market,  as  I 
have  already  said,  the  days  mentioned  in  the  charter  of  Charles  11. 
are  Thursday  and  Saturday.  There  was  the  charter  of  James  11. 
giving  a  right  to  exercise  this  market  on  Monday  and  Wednesday 
.  instead  of  Thursday.  So  that  whilst  those  two  charters  were  in 
force  the  grantee  would  have  had  the  right  to  exercise  these 
market  rights  on  Monday,  Wednesday,  and  Saturday.  Then 
there  was  the  Act  2  Wm.  &  M.  sess.  1,  c.  8,  which  rendered  the 
charter  of  James  void,  so  that  the  grantee  can  rely  only  on  the 
charter  of  Charles  II.  We  have,  however,  been  asked  to  infer 
from  the  usage  proved,  shewing  that  market  rights  have  been 
exercised  every  day  of  the  week,  that  there  has  been  some  charter 
granting  the  right  to  exercise  such  rights  on  those  days.  I  think 
that  if  we  did  so  we  would  be  going  further  than  .we  are  bound 
or  ought  to  go.  The  cases  which  have  been  referred  to  in  sup- 
port of  presumptions  from  long  usage  will  be  found  to  have  been 
cases  where  the  origin  of  the  rights  said  to  exist  has  been  lost  in 
obscurity,  and  there  has  been  nothing  but  the  evidence  of  imme- 
morial user.    Here  that  is  not  so.    We  know  the  origin  of  the 

(1)  26  Ch.  D.  611. 
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franchise  wUch  is  claimed,  and  therefore  I  come  to  the  con-       1884 


clnsion  that  we  mnst  hold  this  franchise  restricted  as  far  as  the  attobhxt- 

days  are  concerned  to  Thursdays  and  Sat^ys;  but  of  course  «T^ 

that  will  not  interfere  with  the  owner  of  this  market-place  from  Horner. 

selling  on  other  days.    He  has  a  right  to  seU,  but  he  will  not  Lindi«7,  LmJ« 

have  his  monopoly.    His  market  franchise  must  be  confined  to 

Thursdays  and  Saturdays. 

Decision  reversed. 
Solicitors  for  plaintiff:  Tiimer  &  8on. 

Solicitor  for  defendant :  8.  Betteley. 

W.P. 


.  [IN  THE  COUBT  OF  APPEAL.] 

THE  LANCASHIBE  AND  CHEBHIBE  TELEPHONE  EXCHANQE  COMr 
PANY,   Apekllantb;  THE  OVEBSEEBS  Of?    MANCHESTEB,   Be^ 

SFONDENTS. 

Poor-rate — Telephone  Company — Rateable  Occupation — "TFayfeawes" — Over- 
head Wires  and  Apparatus  attached  to  Roofs  and  Chimneys  of  Houses. 

A  telephone  company  were  possessed  of  an  exchange  by  means  of  which 
sabscribers  could  communicate  by  telephone  with  each  other,  and  also  of 
wires  and  telephone  apparatus  unconnected  with  the  exchange  for  the  use  of 
persons  renting  them.  For  the  purpose  of  this  business  they  laid  wires  from 
their  office  to  the  business  premises  of  their  subscribers,  and  also  erected  wires 
for  the  use  of  those  who  rented  them.  All  these  wires  were  overhead  wires  and 
were  carried  from  the  office  of  the  company  to  the  different  premises,  being 
supported  and  steadied  either  by  poles  fixed  in  the  ground,  or  by  being  attached 
to  the  roofs,  chimneys,  or  walls  of  some  of  the  buildings  over  which  they  passed. 
The  attachments  were  made  in  the  case  of  a  single  wire  by  an  iron  spike  driven 
into  the  building,  or  by  a  bolt  screwed  into  the  ridge,  or  by  an  iron  bracket  nailed 
to  the  comer  of  the  chinmey  to  which  the  wire  was  attached,  or  in  the  case  of  a 
number  of  wires  by  means  of  standards  or  ridge-saddles  attached  to  the  roofs  of 
the  buildings  and  fastened  by  iron  bolts  or  stays.  The  consent  of  the  owners  or 
occupiers  of  the  land  or  buildings  was  given  by  agreements  in  which  the  company 
undertook  to  pay  an  annual  rent  and  to  remove  the  wires  and  attachments,  upon 
*  oertain  notice.  The  company  had  no  key  of  the  outside  doors,  and  could  only 
obtain  access  to  the  roofs  by  the  permiBsion  of  the  occupiers : — 

Edd^  affirming  the  decision  of  the  Queen's  Bench  Division,  that  upon  these 
facts  there  was  proof  of  an  occupation  of  land  by  the  wires  of  the  company,  and 
that  they  were  rateable. 

Appeal  from  the  decision  of  Mathew  and  Day,  J  J.,  on  a  special 
case  stated  for  the  opinion  of  the  Court  under  12  &  13  Yict. 
c.  45. 


Dee.  2, 
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1884  The  fiacts  of  the  case  are  fully  set  out  in  the  report  of  the  pro- 

Lakoashibe  ceedings  before  the  Queen's  Bench  Division  (1),  and  it  is  only 

^^^^^J^  necessary  to  refer  to  the  short  statement  of  them  in  the  head-note 

•    V.  to  this  report,  and  to  state  that  the  Queen's  Bench  Division  held 

OySBgEEBS  OF 

pCAHGHBSTEB.  that  tho  compauy's  telephone  posts,  standards,  ridges,  saddles  and 
other  attachments  and  supports  for  wires,  and  the  wires  attached 
thereto,  were  rateable  to  the  poor-rate,  and  that  the  company  had 
a  rateable  occupation  of  the  same. 
The  company  appealed. 

B.  Henn  Collins,  Q.C.  (B.  E.  WAOer,  Q.C.,  and  Bradbwry,  with 
him),  for  the  appellants.  The  appellants  do  not  dispute  their 
liability  to  be  rated  in  respect  of  their  occupation  of  the  prin- 
cipal or  central  o£Sce  in  Faulkner  Street,  but  the  question  is  as 
to  their  liability  to  be  rated  in  respect  of  the  overhead  wires  and 
their  supports  which  are  attached  to  the  chimneys  and  roo&  of 
houses.  The  appellants  have  not  and  cannot  have  the  exclusive 
and  independent  use  of  these,  since  such  houses  are  not  in  their 
occupation  but  of  other  persons.  The  present  case  is  different 
from  that  of  Electrie  Telegraph  Oompanjf  v.  Overseers  of  8a2^ 
ford  (2),  on  the  authority  of  which  the  Divisional  Court  gave 
judgment  for  the  respondents,  because  there  the  telegraph  com- 
pany's posts  were  fixed  in  the  land  along  the  line  of  railway, 
and  they  were  therefore  held  to  be  the  occupiers  of  the  portion 
of  the  land  in  which  the  posts  were  placed.  Waihins  v.  Over- 
seers of  Jdilton  near  Qravesend  (3)  shews  that  a  licence  to  a  person 
•to  fasten  and  keep  feistened  a  coal  bulk  to  certain  moorings 
placed  in  the  Thames  by  the  Thames  Conservators  did  not  con- 
stitute such  person  liable  to  be  rated  to  the  poor-rate  as  occupier 
of  part  of  the  bed  of  the  river ;  and  Lord  Blackburn,  then  Mr. 
Justice  Blackburn  (at  p.  354),  distinguished  it  from  the  case 
of  Electrie  Telegraph  Company  v.  Overseers  of  Bedford  (2),  saying, 
that  *'  there  the  electric  telegraph  company  occupied  the  land  by 
means  of  their  posts,  but  that  case  does  not  decide  that  an  ease- 
ment can  be  rated.  If  the  fEicts  there  were  that  the  railway 
company,  the  owners  of  the  land,  should  place  posts  on  their 

(1)  13  Q.  B.  D.  700.  (2)  11  Ex.  181. 

(3)  Law  Rep.  8  Q.  B.  350. 
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land,  and  the  telegraph  company  should  be  at  liberty  to  fix  wire       1884 

into  the  posts  it  would  be  like  this  case."    That  is  exactly  the  Lahoasbzbm 

present  case,,  and  there  is  therefore  the  high  authority  of  Lord     cJjJ^]^ 

Blackburn  that  the  appellants  are  only  licensees,  haying  an  ease-  .      ^* 

^^  ^  »  o  Otsbsebbs  of 

ment  and  not  a  tenement,  and  therefore  not  liable  to  be  rated.  Manghbsteb. 
No  doubt  so  far  as  the  wires  are  carried  over  land  attached  to 
poles  fixed  to  the  ground,  it  must  be  admitted  that  the  case  is 
not  distinguishable  from  Electric  Telegraph  Company  y.  Overseers 
of  Salford  (1),  and  unless  the  Court  of  Appeal  will  oyerrule 
that  case  the  appellants  cannot  succeed  as  to  the  wires  attached 
to  poles  on  the  land,  but  as  to  the  wires  attached  to  chimneys 
and  roofs  the  occupiers  of  the  houses  remain  the  occupiers  of 
the  chimneys  and  roofs,  and  there  is  nothing  in  the  agree- 
ment with  the  appellants  by  which  any  portion  of  the  building' 
is  demised  to  them ;  they  haye  merely  a  licence  to  use  such 
building  for  passing  their  wires  oyer  the  land,  and  in  principle  it 
is  not  distinguishable  from  the  licence  to  use  a  railway  platform 
for  bookstalls :  Smith  y.  Lambeth  Assessment  Committee  (2)  ;  or  the 
licence  to  affix  a  hoarding :  Beg.  y.  St.  Paneras  (3) ;  or  the  licence  to 
sell  refreshments  in  a  particular  place :  Reg.  y.  Morrish.  (4)  The 
difference  between  such  licence,  which  giyes  the  grantee  only  an 
easement,  and  the  user  of  property  fixed  to  the  soil,  which  makes 
the  owner  of  such  property  the  occupier  of  the  soil,  is  shewn  in 
Cory  y.  Bristow.  (5) 

Amhrose,  Q.C.  {Smyly  with  him),  for  the  respondents.  It 
appears  from  the  case  that  the  two  ends  of  the  wire  are  fixed,  the 
one  on  the  appellants'  own  premises  and  the  other  on  the  premises 
of  the  subscribers,  and  by  the  wire  which  goes  oyerhead  the  appel- 
lants occupy  so  much  of  the  land  as  the  wire  coyers — just  as  much 
as  water  and  gas  companies  occupy  land  by  their  water  and  gas 
pipes.    [He  was  then  stopped.] 

Henn  Collins^  Q.C,  in  reply. 

Bbett,  M.B.  The  real  question  seems  to  me  to  be — ^haying 
regard  to  the  spikes  and  brackets  which  are  affixed  to  the  houses 

(1)  11  Ex.  181.  (4)  32  L.  J.  (M.C.)  245. 

(2)  9Q.B.D.585;.10Q.B.D.  327.         (6)  Law  Rep.  10  0.  P.  604 ;  1 C.  P.  D. 

(3)  2  Q.  B.  D.  581.  54;  2  App.  Cas.  262. 
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ifiM  for  the  purpose  of  carrying  the  wires,  which  are  attached  to 
T.AwnAffraa  thom — ^whother  the  company  are  rateable  in  respect  of  all  those 
^■^JJ™<»™  things,  the  whole  apparatus,  affixed  to  the  houses.  How  are  they 
V.  affixed?  They  are  affixed  to  brickwork  or  to  wooden  saddles 
ifAKGHBBTEB.  soudly  fixod  to  bnckwork.  What  is  it  that  keeps  them  where 
Btt^.u.  they  are?  It  is  not  merely  the  screws  or  the  things  which  affix 
them,  but  the  building  to  which  they  are  affixed ;  not  every  part 
of  such  building,  but  so  much  of  it  as  is  really  necessary  to 
support  them,  and  which  building  is  itself  supported  by  the  land 
into  which  it  is  fixed.  Therefore  it  seems  to  me  that  each  of 
these  things  is  a  thing  which  is  fixed  to  the  soil  in  order  to 
support  it  where  it  is.  If  you  take  so  much  of  the  building  as  is 
necessary  to  support  these  things,  and  so  much  of  the  land  as  is 
tiecessary  to  support  so  much  of  the  building  as  being  all  one, 
then  these  things  are  fixed  to  the  soil,  and  so  much  of  the  soU 
as  is  necessary  to  keep  them  where  they  are  is  occupied  by  them. 
Therefore  in  that  way  they  occupy  a  part  of  the  soil.  It  is  not 
like  a  right  to  hang  things  on  something  which  is  fixed  on  the 
soil,  but  it  is  a  right  given  by  the  owner  or  occupier  of  each 
house  to  affix  these  things  to  it  in  order  that  they  may  be  sup* 
ported  by  the  house  and  by  the  ground  on  which  the  house 
stands.  If  that  be  so,  then  they  are  things  which  may  be  the 
subjeot-matter  of  occupation  of  the  soil  by  the  person  who  is  in 
occupation  of  them.  Now  who  in  the  present  case  is  in  occupa- 
tion of  these  things  ?  These  things,  by  which  I  mean  the  whole 
apparatus,  are  the  exclusive  property  of  the  telephone  company, 
and  are  used  as  between  the  company  and  the  occupiers  of  the 
houses  who  have  given  the  right  to  affix  them  solely  and  exclu- 
sively for  the  benefit  of  the  company. 

Under  those  circumstances  it  seems  to  me  that  the  company 
are  in  the  exclusive  occupation  of  them,  and  are  therefore  in  the 
exclusive  occupation  of  something  which  occupies  a  part  of  the 
land,  and  so  are  in  the  occupation  of  the  land  and  are  rateable. 

That  brings  the  case  to  what  was  present  to  the  mind  of 
Hellish,  L.  J.,  in  Cory  v.  Bristow  (1),  where  he  says  (at  p.  57) :  "  The 
only  remaining  question,  therefore,  is  whether  the  conservators  or 
the  plaintiflfs  are  in  the  occupation  of  these  moorings.    Now,  it 

a)  1 C.  P.  D.  64. 
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seems  to  me  that  the  Court  of  Common  Pleas  have  not  sufficiently       1884 
taken  into  consideration  the  fact  that  these  mooring  stones  all  Langasbiri 
along  belonged  to  the  plaintiflfs.    There  is  a  great  distinction  in   ^^^J^ 
that  respect  between  this  case  and  cases  such  as  those  in  which  the  r> *' 

OTEB8BEB8  OF 

question  arose,  as  between  a  person  who  had  had  granted  to  him  Manohsstib. 
some  right  of  user  of  the  land,  and  the  grantor  who  had  reserved  brm,  m.b. 
some  right  over  it  to  himself,  which  of  the  two  was  the  occupier 
for  rating  purposes,  as,  for  instance,  the  cases  where  the  question 
was  whether  a  party  was  in  the  position  of  a  lodger  merely,  the 
landlord  remaining  the  occupier,  or  in  that  of  a  tenant.  Very 
nice  distinctions  have  arisen  in  such  cases,  but  there  both  parties 
haye  more  or  less  a  co-property  in  the  house,  or  other  real  pro- 
perty in  question.  It  is  necessary  in  such  a  case  to  consider  what 
degree  of  right  each  party  may  have.  But  here  the  conservators 
did  not  obtain  any  property  in  the  mooring  stones,  anchors,  or 
chains,  and  it  was  never  intended  that  they  should  be  applied  in 
any  way  for  the  benefit  of  the  conservators."  So  here  it  never  was 
intended  that  any  property  whatever,  or  any  right  or  power  over 
any  of  these  fixed  things  should  ever  belong  to  the  occupiers  of 
the  houses,  but  that  the  whole  profitable  user  of  these  things,  and 
the  exclusive  right  of  dealing  with  them,  subject  to  regulations, 
should  belong  to  the  company.  These  things  belonged  exclusively 
to  the  company,  and  were  to  be  used  solely  for  their  benefit,  and 
not  in  the  least  for  the  benefit  of  the  occupiers  of  the  houses. 
Under  those  circumstances  it  seems  to  me  that  this  case  is  there- 
fore like  the  case  of  the  telegraph  wires  fixed  to  posts  which  are 
fixed  in  the  ground.  The  reason  why  it  has  been  held  that  they 
are  in  the  occupation  of  the  persons  to  whom  they  belong,  is 
because  the  property  in  them  is  solely  the  property  of  those 
persons,  and  that  they  use  them  solely  on  their  own  account,  and 
that  the  persons  who  have  given  the  right  to  fix  them  to  the  soil 
have  no  interest  in  them,  or  power  over  them,  except  the  power 
of  giving  notice  to  have  them  removed  or  taken  away.  I  think, 
therefore,  this  company  was  rateable,  and  that  this  appeal  must 
be  dismissed. 

Ldtdlet,  L.J.     I  am  of  the  same  opiniom    The  distinction 
between  an  easement  of  support  and  the  occupation  of  that  which 
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1884        affords  support  is  often  very  fine.     I  think  the  telephone  com- 

Lancashibe  pc^ny  occupy  land  in  the  same  sense  as  many  other  persons  who 

^^j^^^^  have  been  grantees  of  easements  and  have  been  held  rateable. 

«•         I  cannot  help  coming  to  the  conclusion  that  though  they  do  not 

Overseers  op  ii«  ii 

Manchester,  occupy  land  in  the  ordinary  sense,  they  do  occupy  land  by  their 
Lindicy.  L. J.    wires  and  supports  just  as  much  as  if  the  wires  were  carried  by 
posts,  as  in  the  case  of  Eleetric  Telegraph  Company  v.  Overseers  of 
Salford.  (1) 

It  appears  to  me  they  are  on  the  rateable  side  of  the  line 
which  has  been  drawn,  and  I  do  not  feel  pressed,  I  confess,  with 
the  case  of  Smith  v.  Lamheth  Assessment  Committee  (2),  because 
there  it  was  attempted  to  rate  two  people  for  the  same  things. 
There  the  railway  company  were  rated  for  the  land  for  which  it 
was  also  sought  to  rate  Smith,  but  here  nobody  is  rated  for  this 
occupation.  I  cannot  find  any  distinction  in  principle  between 
the  present  case  and  Electric  Telegraph  Company  v.  Overseers  of 
Sdlford  (1)  and  Cory  v.  Bristow.  (3) 

Appeal  dismissed. 

Solicitors  for  appellants:  Pritchard,  Ihiglefield,  &  Co.^  for 
Grtmdy,  Kershaw^  &  Co.,  Manchester. 

Solicitors  for  respondents :  Johnson  &  WecUheraU,  for  A.  Lings, 
Manchester. 

(1)  11  Ex.  181.  (2)  9  Q.  B.  D.  686 ;  10  Q.  B.  D.  327. 

(3)  Law  Rep.  10  0.  P.  504;  1  C.  P.  D.  54;  2  App.  Gas.  262. 

W.P. 
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THE  QUEEN  v.  DUDLEY  and  STEPHENS.  1S84 

Criminctl  Law — Murder — Killing  and  eating  Flesh  of  Human  Being  under * 

Pressure  of  Hunger — *'  Necessity  " — Special  Verdict — Certiorari — Offence  on 
High  8ecu — Jurisdiction  of  High  Court, 

• 

A  man  who,  in  order  to  escape  death  from  hunger,  kills  another  for  the  pur- 
pose of  eating  his  flesh,  is  guilty  of  murder ;  although  at  the  time  of  the  act  he 
is  in  such  circumstances  that  he  helieves  and  has  reasonahle  ground  for 
belieying  that  it  affords  the  only  chance  of  preserving  his  life. 

At  the  trial  of  an  indictment  for  murder  it  appeared,  upon  a  special  verdict, 
that  the  prisoners  D.  and  S.,  seamen,  and  the  deceased,  a  hoy  hetween  seven- 
teen and  eighteen,  were  cast  away  in  a  storm  on  the  high  seas,  and  compelled 
to  put  into  an  open  hoat;  that  the  hoat  was  drifting  on  the  ocean,  and  was 
prohahly  more  than  1000  miles  from  land ;  that  on  the  eighteenth  day,  when 
they  had  heen  seven  days  without  food  and  five  without  water,  D.  proposed 
to  S.  that  lots  should  he  cast  who  should  he  put  to  death  to  save  the  rest, 
and  that  they  afterwards  thought  it  would  he  hetter  to  kill  the  hoy  that  their 
lives  should  he  saved ;  that  on  the  twentieth  day  D.,  with  the  assent  of  S., 
killed  the  hoy,  and  hoth  D.  and  S.  fed  on  his  flesh  for  four  days ;  that  at  the 
time  of  the  act  there  was  no  sail  in  sight  nor  any  reasonahle  prospect  of  relief; 
that  under  these  circumstances  there  appeared  to  the  prisoners  every  prohahility 
that  unless  they  then  or  very  soon  fed  upon  the  hoy,  or  one  of  themselves,  they 
would  die  of  starvation : — 

Hddf  that  upon  these  facts,  there  was  no  proof  of  any  such  necessity  as 
could  justify  the  prisoners  in  killing  the  hoy,  and  that  they  were  -guilty  of 
murder. 

Indictment  for  the  murder  of  Bichard  Parker  on  the  high  seas 
within  the  jurisdiction  of  the  Admiralty. 

At  the  trial  before  Huddleston,  B.,  at  the  Devon  and  Cornwall 
Winter  Assizes,  November  7, 1884,  the  jnry,  at  the  suggestion  of 
the  learned  judge,  found  the  facts  of  the  case  in  a  special  verdict 
which  stated  "  that  on  July  5, 1884,  the  prisoners,  Thomas  Dudley 
and  Edward  Stephens,  with  one  Brooks,  all  able-bodied  English 
seamen,  and  the  deceased  also  an  English  boy,  between  seventeen 
and  eighteen  years  of  age,  the  crew  of  an  English  yacht,  a  regis- 
tered English  vessel,  were  cast  away  in  a  storm  on  the  high  seas 
1600  miles  from  the  Cape  of  Good  Hope,  and  were  compelled  to 
put  into  an  open  boat  belonging  to  the  said  yacht.  That  in  this 
boat  they  had  no  supply  of  water  and  no  supply  of  food,  except 
two  lib.  tins  of  turnips,  and  for  three  days  they  had  nothing  else 

to  subsist  upon.    That  on  the  fourth  day  they  caught  a  small 
Vol.  Xrv.  X  2 
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1884  tnrtle,  upon  which  they  subsisted  for  a  few  days^and  this  was  the 
ThsQueen^  only  food  they  had  up  to  the  twentieth  day  when  the  act  now  in 
DuBLBY  AND  <l^©8tion  was  committed.  That  on  the  twelfth  day  the  remains  of 
SrfiimjKNs.  the  turtle  were  entirely  consumed,  and  for  the  next  eight  days 
they  had  nothing  to  eat.  That  they  had  no  fresh  water,  except 
such  rain  as  they  from  time  to  time  caught  in  their  oilskin  capes. 
That  the  boat  was  drifting  on  the  ocean,  and  was  probably  more 
than  1000  miles  away  from  land.  That  on  the  eighteenth  day, 
when  they  had  been  seven  days  without  food  and  five  without 
water,  the  prisoners  spoke  to  Brooks  as  to  what  should  be  done 
if  no  succour  came,  and  suggested  that  some  one  should  be  sacri- 
ficed to  save  the  rest,  but  Brooks  dissented,  and  the  boy,  to  whom 
they  were  understood  to  refer,  was  not  consulted.  That  on  the  24th 
of  July,  the  day  before  the  act  now  in  question,  the  prisoner  Dudley 
proposed  to  Stephens  and  Brooks  that  lots  should  be  cast  who 
should  be  put  to  death  to  save  the  rest,  but  Brooks  refused  to 
consent,  and  it  was  not  put  to  the  boy,  and  in  point  of  fact  there 
waa  no  drawing  of  lots.  That  on  that  day  the  prisoners  spoke  of 
their  having  families,  and  suggested  it  would  be  better  to  kill  the 
boy  that  their  lives  should  be  saved,  and  Dudley  proposed  that  if 
there  was  no  vessel  in  sight  by  the  morrow  morning  the  boy  should 
be  killed.  That  next  day,  the  25th  of  July,  no  vessel  appearing, 
Dudley  told  Brooks  that  he  had  better  go  and  have  a  sleep,  and 
mad^  signs  to  Ste{^ens  €md  Brooks  that  the  boy  had  better  be 
killed.  The  prisoner  Stephens  agreed  to  the  act,  but  Brooks  dis^ 
sented  from  it»  That  the  boy  was  then  lying  at  the  bottom  of  the 
boat  quite  helpless,  and  extremely  weakened  by  famine  and  by 
drinking  sea  water,  and  unable  to  make  any  resistance,  nor  did  he 
ever  assent  to  his  being  killed.  The  prisoner  Dudley  offered  a 
prayer  asking  forgiveness  for  them  all  if  either  of  them  should  be 
tempted  to  commit  a  rash  act,  and  that  their  souls  might  be  saved. 
That  Dudley,  with  thp  assent  of  Stephens,  went  to  the  boy,  and 
telling  him  that  his  time  was  come,  put  a  knife  into  his  throat 
and  killed  him  then  and  there ;  that  the  three  men  fed  upon  the 
body  and  blood  of  the  boy  for  four  days ;  that  on  the  fourth  day 
after  the  act  had  been  committed  the  boat  was  picked  up  by  a 
passing  vessel,  and  the  prisoners  were  rescued,  still  alive,  but  in 
the  lowest  state  of  prostration.    That  they  were  carried  to  the 
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port  of  Falmouth,  and  committed  for  trial  at  Exeter.    That  if  the  ^  18S4 
men  had  not  fed  upon  the  body  of  the  boy  they  would  probably   The  Quekn 
not  have  survired  to  be  so  picked  up  and  rescued,  but  would  dcdi^ky  j^jn> 
within  the  four  days  have  died  of  famine.     That  the  boy,  being..  Stephens. 
in  a  much  weaker  condition,  was  likely  to  have  died  b^ore  them. 
That  at  the  time  of  the  act  in  question  there  was  no  sail  in  sight,- 
nor  any  reasonable  prospect  of  reliefs    That  under  these  circum- 
stances there  appeared  to  the  prisoners  every  probability  that  unless 
they  then  fed  or  very  soon  fed  upon  the  boy  or  one  of  themselves 
they  would  die  of  starvation.    That  there  was  no  appreciable  chance 
of  saving  life  except  by  killing  some  one  for  the  others  to  eat. 
That  assuming  any  necessity  to  kill  anybody,  there  was  no  greater 
necessity  for  killing  the  boy  than  any  of  the  other  three  men." 
But  whether  upon  the  whole  matter  by  the  jurors  found  the  killing 
of  Bichard  Parker  by  Dudley  and  Stephens  be  felony  and  murder 
the  jurors  are  ignorant,  and  pray  the  advice  of  the  Court  there- 
upon, and  if  upon  the  whole  matter  the  Court  shall  be  of  opinion 
that  the  killing  of  Bichard  Parker  be  felony  and  murder^  then 
the  jurors  say  that  Dudley  and  Stephens  were  each  guilty  of 
felony  and  murder  as  alleged  in  the  indictment." 

The  learned  judge  then  adjourned  the  assizes  until  the  25th  of 
November  at  the  Boyal  Courts  of  Justice.  On  the  application  of 
the  Crown  they  were  again  adjourned  to  the  4th  of  December, 
and  the  case  ordered  to  be  argued  before  a  Court  consisting  of  five 
judges,  r 

Dec.  4.  Sir  J7.  James,  A.Q.  {A.  Charles,  Q.(7.,  C.  Mathews,  and 
DanehivertSy  with  him),  appeared  for  the  Crown. 

The  record  having  been  read, 

A.  Collins,  Q.C.  (H.  Clark,  and  Pyhe,  with  him),  for  the  prisoners, 

objected,  first,  that  the  statement  in  the  verdict  that  the  yacht 

was  a  registered  British  vessel,  and  that  the  boat  in  which  the 

prisoners  were  belonged  to  the  yacht,  was  not  part  of  any  finding 

by  the  jury ;  secondly,  that  the  formal  conclusion  of  the  verdict, 

^'whether  upon  the  whole  matter  the  prisoners  were  and  are 

guilty  of  murder,  the  jury  are  ignorant,"  &c.,  was  also  no  part  of 

the  finding  of  the  jury,  as  they  simply  found  the  facts  relating  to 

the  death  of  Parker,  and  nothing  else  was  referred  to  them; 
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1884        thirdly,  that  the  record  could  not  be  filed,  for  it  had  been  brought 
The  Queen  into  the  court  by  order  only,  and  not  by  certiorari. 
Dudley  ahd      ^*^  ^'  James,  A.O.y  for  the  Crown.    As  to  the  first  point,  the 
Stephens.    Grown  are  willing  that  the  statement  that  the  yacht  was  a  regis- 
tered British  vessel,  and  that  the  boat  belonged  to  the  yacht, 
shoald  be  struck  out  of  the  record.    With  regard  to  the  conclu- 
sion of  the  verdict  it  is  according  to  the  form  of  special  verdicts 
in  the  Eeports :  Bex  v.  PecUey  (1) ;  Bex  v.  Oneby  (2)  ;  MackaUy*8 
Case  (3);  HazeTs  Case.  (4)     As  for  the  certiorari  there  was  no 
necessity  for  it,  for  the  Court  of  Assize  is  now  part  of  this  Court. 

[The  Coubt  intimated  that  the  points  taken  on  behalf  of  the 
prisoners  were  untenable.] 

With  regard  to  the  substantial  question  in  the  case — whether 
the  prisoners  in  killing  Parker  were  guilty  of  murder — ^the  law  is 
that  where  a  private  person  acting  upon  his  own  judgment  takes 
the  life  of  a  fellow  creature,  his  act  can  only  be  justified  on  the 
ground  of  self-defence — self-defence  against  the  acts  of  the  person 
whose  life  is  taken.  This  principle  has  been  extended  to  include 
the  case  of  a  man  killing  another  to  prevent  him  from  committing 
some  great  crime  upon  a  third  person.  But  the  principle  has  no 
application  to  this  case,  for  the  prisoners  were  not  protecting 
themselves  against  any  act  of  Parker.  If  he  had  had  food  in  his 
possession  and  they  had  taken  it  from  him,  they  would  have  been 
guilty  of  theft ;  and  if  they  killed  him  to  obtain  this  food,  they 
would  have  been  guilty  of  murder.  The  case  cited  by  Pufifendorf 
in  his  Law  of  Nature  and  Nations,  which  was  referred  to  at  the 
trial,  has  been  foimd,  upon  examination  in  the  British  Museum, 
in  the  work  of  Nicolaus  Tulpius,  a  Dutch  writer,  and  it  is  clear 
that  it  was  not  a  judicial  decision.  (5) 

[He  was  stopped.] 

^1)  Leach,  C.  C.  242.  the  author  of  a  Latin  work,  Observa- 

^2)  2  Ld.  Raym.  1485.  tionum  Medicarum,  written  at  Amster- 

(3)  9  Go.  65  b.  dam  in  1641,  states  that  the  following 

(4)  Leach,  G.  G.  368.  facts  were  given  him  by  eye-witnesses. 

(5)  HuDDLESTOK,  B.,  Stated  that  the  Seven  Englishnlen  had  prepared  them- 
full  facts  of  the  case  had  been  dis-  selves  in  the  Island  of  St.  Ghristopher 
covered  by  Sir  Sherston  Baker,  a  mem-  (one  of  the  Garibbean  Islands)  for  a 
ber  of  the  Bar,  and  communicated  to  cruise  in  a  boat  for  a  period  of  one 
him  as  follows : —  night  only,  but  a  storm  drove  them  so 

A  Dutch  writer,  Nicolaus  Tulpius,      far  out  to  sea  that  they  could  not  get 
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A.  Collins,  Q.C.,  for  the  prisoners.    The  facts  found  on  the       1884 


AND 


special  yerdict  shew  that  the  prisoners  were  not  guilty  of  murder,  thb  Qttxbk 
at  the  time  when  they  killed  Parker,  but  killed  him  under  the  p^^^^ 
pressure  of  necessity.  Necessity  will  excuse  an  act  which  would  Stephens. 
otherwise  be  a  crime.  Stephen,  Digest  of  Criminal  Law,  art.  32, 
Necessity.  The  law  as  to  compulsion  by  necessity  is  further 
explained  in  Stephen's  History  of  the  Criminal  Law,  vol.  ii., 
p.  108,  and  an  opinion  is  expressed  that  in  the  case  often  put  by 
casuists,  of  two  drowning  men  on  a  plank  large  enough  to  support 
one  only,  and  one  thrusting  the  other  off,  the  surviyor  could  not  be 
subjected  to  legal  punishment*  In  the  American  case  of  The 
United  States  y.  Holmes  (1),  the  proposition  that  a  passenger  on 
board  a  yessel  may  be  thrown  oyerboard  to  saye  the  others  is 
sanctioned.    The  law  as  to  ineyitable  necessity  is  fully  considered 


bftck  to  port  before  seventeen  days. 
One  of  them  proposed  that  they  should 
cast  lots  to  settle  on  whose  body  they 
should  assuage  their  ravenous  hunger. 
Lots  were  cast,  and  the  lot  fell  on  him 
who  had  proposed  it.  None  wished  to 
perform  the  office  of  butcher ;  and  lots 
were  again  cast  to  provide  one.  The 
body  was  afterwards  eaten.  At  length 
the  boat  was  cast  on  the  shore  of  the 
Isle  of  St.  Martin,  one  of  the  same 
group,  where  the  six  survivors  were 
treated  with  kindness  by  the  Dutch, 
and  sent  home  to  St.  Christopher. 

The  principal  passages  in  the  origi- 
nal are  as  follows : — 

** ,  .  .  Horribilis  illatragoediaquam 
non  ita  pridem  conspexit  India  Occi- 
dentalis  in  septem  Britannis;  quibus 
necessitasfamem  fecit  imdecim  dierum. 
Yelut  nobis  sincere  relatum,  a  testibus 
oculatis  qui  haec  ipsa  ventorum  ludi- 
bria  et  humaniter  navibus  suis  ex- 
cepSre,  et  officios^  ad  suos  reduxSre, 
septem  Britanni  accinxerant  se  in  in- 
8ulA  Christophorian&  unius  solummodo 
noctis  itineri,  ultr^  quam  etiam  non 
extenderant  commeatum.  At  inter- 
veniens  tempestas  abripuit  imparatos 
longius  in  mare  quam  ut  potuerint 


reverti  ad  portum  destinatum  ante 
diem  septimum  decimimi.  •  .  .  Gujus 
intracti  erroris,  nullum  finem  promit- 
tente  spatioso  mari,  adigebantur  tan- 
dem (0  durum  necessitatis  telum!) 
ancipiti  sorti  committere,  cujus  came 
urgentem  famem,  et  quo  sanguine  com- 
pescerent  inexplebilem  sitim.  Sed  jacta 
alea  (quis  eventum  hunc  non  miretur  I) 
destinablt  prinue  ceedi  primum  hujus 
lanienffi  auctorem.  .  .  .  Qu4  oratione 
ut  non  parum  lenivit  horrendi  facinoris 
atrocitatem,  sic  erexit  utique  usque 
ed  flaccidos  ipsorum  animos :  ut  tan- 
dem reperiretur  aliquis,  sorte  tamen 
priusductus  qui  petierit  animose  peror- 
antis  jugulem,  et  intulerit  vim  volenti. 
Gujus  cadaveris  expetiit  quilibet  illo- 
rum  tam  prasproperd  frustum,  ut  vix 
potuerit  tam  festlnanter  dividi. 

'* .  .  .  At  tandem  misertus  hujus 
erroris  Deus  deduxit  ipsorum  navicu- 
1am  ad  insulam  Martiniam  in  qu&  k 
prsBsidio  Belgico  et  humaniter  excepti, 
et  benign^  ad  suos  reducti  fudre.  Sed 
vix  attigerant  terram  quin  accusaren- 
tur  protinus  a  prsetore  homicidiL  Sed 
diluente  crimen  inevitabili  necessitate, 
dedit  ipsis  brevi  veniam  ipsorum 
judex." 


(1)  1  Walkce,  Jun.  25. 
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1884  in  Bussell  on  Crimes,  vol.  i.  p.  847,  and  there  are  passages  relating 
Tex  Queen"  to  it  in  Bracton,  vol.  ii.  p.  277 ;  Hale's  Pleas  of  the  Crown,  p.  54 
DitdleV  \ot>  ®^^  ^*  ^  >  East's  Fleas  of  the  Crown,  p.  221,  citing  Dalton,  c.  98, 
Stephens.  "Homicide  of  Necessity,"  and  several  cases,  amongst  others 
MeQrowther's  Com  (1);  Stratton'a  Case  (2).  Lord  Bacon,  Bac. 
Max.,  Beg.  5,  gives  the  instance  of  two  shipwrecked  persons 
clinging  to  the  same  plank  and  one  of  them  thrusting  the  other 
from  it,  finding  that  it  will  not  support  both,  and  says  that  this 
homicide  is  excusable  through  unavoidable  necessity  and  upon 
the  great  universal  principle  of  self-preservation,  which  prompts 
every  man  to  save  his  own  life  in  preference  to  that  of  another, 
where  one  of  them  must  inevitably  perish.  It  is  true  that  Hale's 
Pleas  of  the  Crown,  p.  54,  states  distinctly  that  hunger  is  no 
excuse  for  theft,  but  that  is  on  the  ground  that  there  can  be  no 
such  extreme  necessity  in  this  country.  In  the  present  case  the 
prisoners .  were  in  circumstances  where  no  assistance  could  be 
given.  The  essence  of  the  crime  of  murder  is  intention,  and 
here  the  intention  of  the  prisoners  was  only  to  preserve  their  lives. 

Lastly,  it  is  not  shewn  that  there  was  jurisdiction  to  try  the 
prisoners  in  England.  They  were  part  of  the  crew  of  an  English 
yacht,  but  for  anything  that  appears  on  the  special  verdict  the 
boat  may  have  been  a  foreign  boat,  so  that  they  were  not  within 
the  jurisdiction  of  the  Admiralty:  Beg.  v.  Eeyn*  (3)  The  in- 
dictment is  not  upon  the  Act  17  &  18  Vict.  c.  104,  for  an  offence 
committed  by  seamen  employed  or  recently  employed  in  a  British 
ship.  The  special  verdict  cannot  be  amended  in  a  capital  case 
by  stating  the  real  facts. 

Sir  H.  JameSy  A.O.,  for  the  Crown. 

[LoBD  CoLEBiDGE,  C.J.  The  Court  are  of  opinion  that  the 
conviction  must  be  affirmed.  What  course  do  you  invite  us  to 
take?] 

To  pronounce  judgment  and  pass  sentence.  This  was  the 
practice  even  when,  as  formerly,  the  record  was  removed  by  cer- 
tiorari :  Bex  V.  Boyce  (4) ;  Bex  v.  Athos  (5) ;  Bex  v.  Cock.  (6) 

The  Coitbt  intimated  that  judgment  would  be  given  on  De- 
cember 9th, 

(1)  18  How.  St.  Tr.  391.  (4)  4  Burr.  2073. 

(2)  21  How.  St.  Tr.  1223.  (5)  8  Mod.  136. 

(3)  2  Ex.  D.  63.  (6)  4  M.  &  S.  71. 
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Dec.  9.    The  judgment  of  the  Court  (Lord  Coleridge,  C;J.» 
Grove  and  Denmany  J  J.,  Pollock  and  Huddleaton,  BB.)  wae  the 
delivered  by  D 

XoBD  CoLEBiDGE,  C.J.  The  two  prisoners,  Thomaa  Dudley  and 
Edwin  Stephens,  were  indicted  for  the  murder  of  Bichard  Parker 
on  the  high  seas  on  the  25th  of  July  in  the  present  year.  They 
were  tried  before  my  Brother  Huddleston  at  Exeter  on  the  6th  of 
November,  and,  under  the  direction  of  my  learned  Brother,  the' 
jury  returned  a  special  verdict,  the  legal  effect  of  which  has  been 
argued  before  us,  and  on  which  we  are  now  to  pronounce  judg- 
ment. .  .  I 

The  special  verdict  as,  after  certain  objections  by  Mt.  Collins 
to  which  the  Attorney  General  yielded,  it  is  finally  settled  before 
us  is  as  follows.  [His  Lordship  read  the  special  verdict  as  above 
set  out.]  From  these  facts,  stated  with  the  cold  precision  of  a 
special  verdict,  it  appears  sufficiently  that  the  prisoners  were  sub- 
ject to  terrible  temptation,  to  sufferings  which  might  break  down 
the  bodily  power  of  the  strongest  man,  and  try  the  conscience 
of  the  best.  Other  details  yet  more  harrowing,  facts  still  more 
loathsome  and  appalling,  were  presented  to  the  jury,  and  are  to  be 
found  recorded  in  my  learned  Brother's  notes.  But  nevertheless 
this  is  clear,  that  the  prisoners  put  to  death  a  weak  and  unoffelid- 
ing  boy  upon  the  chance  of  preservilig  their  own  lives  by  feeding 
upon  his  flesh  and  blood  after  he  was  killed,  and  with  the  certainty 
of  depriving  hifn  of  any  possible  chance  of  survival.  The  verdict 
finds  in  terms  that  **  if  the  men  had  not  fed  upon  the  body  of 
the  boy  they  would  prohahly  not  have  survived,"  and  that  **  the 
boy  being  in  a  much  weaker  condition  was  likely  to  have  died 
before  them."  They  might  possibly  have  been  picked  up  next 
day  by  a  passing  ship ;  they  might  possibly  not  have  been  picked 
up  at  all ;  in  either  case  it  is  obvious  that  the  killing  of  the  boy 
would  have  been  an  unnecessary  and  profitless  act.  It  is  found 
by  the  verdict  that  the  boy  was  incapable  of  resistance,  and,  in 
fact,  made  none ;  and  it  is  not  even  suggested  that  his  death  was 
due  to  any  violence  on  his  part  attempted  against,  or  even  so  much 
as  feared  by,  those  who  killed  him.  Under  these  circumstances 
the  jury  say  that  they  are  ignorant  whether  those  who  killed  him 
were  guilty  of  murder,  and  have  referred  it  to  this  Court  to 
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1884        deteimine  what  is  the  legal  conseqnence  which  follows  from  the 
!tHB  QuxEN  fiacts  which  they  have  found. 

PuDi^  AND  Certain  objections  on  points  of  form  were  taken  by  Mr.  Collins 
firrjtrii*N8.  before  he  came  to  argue  the  main  point  in  the  case.  First  it  was 
^^^  cj*^^**'  contended  that  the  conclusion  of  the  special  verdict  as  entered  on 
the  record,  to  the  effect  that  the  jury  find  their  verdict  in  accordv 
ance,  either  way,  with  the  judgment  of  the  Court,  was  not  put  to 
them  by  my  learned  Brother,  and  that  its  forming  part  of  the 
verdict  on  the  record  invalidated  the'  whole  verdict.  But  the 
answer  is  twofold — (1)  that  it  is  really  what  the  jury  meant,  and 
that  it  is  but  the  clothing  in  legal  phraseology  of  that  which  is 
already  contained  by  necessary  implication  in  their  unquestioned 
finding,  and  (2)  that  it  is  a  matter  of  the  purest  form,  and  that  it 
appears  from  the  precedents  with  which  we  have  been  furnished 
from  the  Crown  Office,  that  this  has  been  the  form  of  special 
verdicts  in  Crown  cases  for  upwards  of  a  century  at  least. 

Next  it  was  objected  that  the  record  should  have  been  brought 
into  this  Court  by  certioiari,  and  that  in  this  case  no  writ  of 
certiorari  had  issued.  The  fact  is  so ;  but  the  objection  is  ground- 
less. Before  the  passing  of  the  Judicature  Act,  1873  (36  &  37 
Yict  c.  66),  as  the  courts  of  Oyer  and  Terminer  and  Gaol  delivery 
were  not  parts  of  the  Court  of  Queen's  Bench,  it  was  necessary 
that  the  Queen's  Bench  should  issue  its  writ  to  bring  before  it  a 
record  not  of  its  own,  but  of  another  Court.  But  by  the  16th 
section  of  the  Judicature  Act,  1873,  the  courts  of  Oyer  and  Ter- 
miner and  Gaol  delivery  are  now  made  part  of  the  High  Court, 
and  their  jurisdiction  is  vested  in  it.  An  order  of  the  Court  has 
been  made  to  bring  the  record  from  one  part  of  the  court  into 
this  chamber,  which  is  another  part  of  the  same  court ;  the  record 
is  here  in  obedience  to  that  order ;  and  we  are  all  of  opinion  that 
the  objection  fails.  ^ 

It  was  further  objected  that,  according  to  the  decision  of  the 
majority  of  the  judges  in  the  Franconia  Case  (1),  there  was  no 
jurisdiction  in  the  Court  at  Exeter  to  try  these  prisoners.  But 
(1)  in  that  case  the  prisoner  was  a  German,  who  had  committed 
the  alleged  offence  as  captain  of  a  German  ship ;  these  prisoners 
were  English  seamen,  the  crew  of  an  English  yacht,  cast  away  in 

(1)  2  Ex.  D.  63. 


I 

I 
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a  stonu  on  the  high  seas,  and  escaping  from  her  in  an  open  boat ;       1884 
(2)  the  opinion  of  the  minority  in  the  Franconia  Case  (1)  has  ThbQueen' 
been  since  not  only  enacted  but  declared  by  Parliament  to  have  d^ulby  and 
been  always  the  law ;  and  (3)  17  &  18  Vict.  c.  104,  s.  267,  is  abso-    STwramm. 
lutely  fittal  to  this  objection.    By  that  section  it  is  enacted  as  liom  coieridge, 
follows: — "All  offences  against  property  or  person  committed 
in  or  at  any  place  either  ashore  or  afloat,  out  of  her  Majesty's 
dominions  by  any  master  seaman  or  apprentice  who  at  the  time 
when  the  offence  is  committed  is  or  within  three  months  pre- 
Tiously  has  been  employed  in  any  British  ship,  shall  be  deemed 
to  be  offences  of  the  same  nature  respectively,  and  be  inquired 
of,  heard,  tried,  determined,  and  adjudged  in  the  same  manner 
and  by  the  same  courts  and  in  the  same  places  as  if  such  offences 
had  been  committed  within  the  jurisdiction  of  the  Admiralty  of 
England."    We  are  all  therefore  of  opinion  that  this  objection 
likewise  must  be  overruled. 

There  remains  to  be  considered  the  real  question  in  the  case — 
whether  killing  under  the  circmnstances  set  forth  in  the  verdict 
be  or  be  not  murder.  The  contention  that  it  could  be  anything  else 
was,  to  the  minds  of  us  all,  both  new  and  strange,  and  we  stopped 
the  Attorney  General  in  his  negative  argument  in  order  that  we 
might  hear  what  could  be  said  in  support  of  a  proposition  which 
appeared  to  us  to  be  at  once  dangerous,  immoral,  and  opposed  to 
all  legal  principle  and  analogy.  All,  no  doubt,  that  can  be  said 
has  been  urged  before  us,  and  we  are  now  to  consider  and  deter- 
mine what  it  amounts  to.  First  it  is  said  that  it  follows  from 
various  definitions  of  murder  in  books  of  authority,  which  defini- 
tions imply,  if  they  do  not  state,  the  doctrine,  that  in  order  to 
save  your  own  life  you  may  lawfully  take  away  the  life  of  another, 
when  that  other  is  neither  attempting  nor  threatening  yours,  nor 
is  guilty  of  any  illegal  act  whatever  towards  you  or  any  one  else. 
But  if  these  definitions  be  looked  at  they  will  not  be  found  to 
sustain  this  contention.  The  earliest  in  point  of  date  is  the  passage 
cited  to  us  from  Bracton,  who  lived  in  the  reign  of  Henry  ILL  It 
was  at  one  time  the  feishion  to  discredit  Bracton,  as  Mr.  Beeve 
tells  us,  because  he  was  supposed  to  mingle  too  much  of  the  canonist 
and  civilian  with  the  common  lawyer.  There  is  now  no  such  feel- 
ing, but  the  passage  upon  homicide,  on  which  reliance  is  placed, 

(1)  2  Ex.  D.  63. 
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1884        is  a  reonarkable  elample  of  the  kind  of  writing  which  may  explain 
TmiQunr i^  Bin  and  crime  ar^ spoken  of  as  apparently  eqnally  illegal,  and 
DuDMTAHD  *^^  crime  of  mnrder,  it  is  expressly  declared,  may  be  committed- 
SnpHBNs.    "  lingu&  vel  facto  *' ;  so  that  a  man,  like  Hero  "  done  to  death  by 
i^pnt  Coleridge,  slandcrous  tongucs,"  would,  it  seems,  in  the  opinion  of  Bracton, 
be  a  person  in  respect  of  whom  might  be  grounded  a  legal  in- 
dictment for  murder.    But  in  the  very  passage  as  to  necessity, 
on  which  reliance  has  been  placed,  it  is  clear  that  Bracton  is  • 
speaking  of  necessity  in  the  ordinary  sense — ^the  repelling  by  vio- 
lence, yi(^ehce  justified  so  fax  as  it  was  necessary  for  the  object,* 
any  illegal  yiolence  used  towards  oneself.    If,  says  Bractcm,  the 
necessity  be  *^  evitabilis,  et  evadere  posset  absque  occisione,  tunc 
erit  reus  homicidii  " — words  which  shew  clearly  that  he  is  think- 
ing of  physical  danger  from  which  escape  may  be  possible,  and 
that  the  **  inevitabilis  neoessitas  "  of  which  he  speaks  as  justifying 
homicide  is  a  necessity  of  the  same  nature. 

It  is^  if  possible,  yet  clearer  that  the  doctrine  contended  for 
receives  no  support  from  the  great  authority  of  Lord  Hale.  It 
is  plain  that  in  his  view  the  necessity  which  justified  homicide  is 
that  only  which  has  always  been  and  is  now  considered  a  justifica- 
tion* **  In  all  these  oases  of  homicide  by  necessity,"  says  he,  ^'  as 
in  pursuit  of  a  felon,  in  killing  him  that  .assaults  to  rob,  or  comes 
to  bum  or  break  a  house,  or  the  like,  which  are  in  themselves  no 
felony  "  (1  Hale's  Fleas  of  the  Crown,  p.  491).  Again,  he  says 
that  'Hhe  necessity  which  justifies  homicide  is  of  two  kinds: 
(1)  the  necessity  which  is  of  a  private  nature ;  (2)  the  necessity 
which  relates  to  the  public  justice  and  safety.  The  former  is 
that  necessity  which  obligeth  a  man  to  his  own  defence  and  safe- 
guard, and  this  takes  in  these  inquiries : — (1.)  What  may  be  done 
for  the  safeguard  of  a  man's  own  life ; "  and  then  follow  three 
other  heads  not  necessary  to  pursue.  Then  Lord  Hale  proceeds : — 
*^  As  touching  the  first  of  these — ^viz.,  homicide  in  defence  of  a 
man's  own  life,  which  is  usually  styled  se  defendendo."  It  is  not 
possible  to  use  words  more  clear  to  shew  that  Lord  Hale  regarded 
the  private  necessity  which  justified,  and  alone  justified,  tiie 
taking  the  life  of  another  for  the  safeguard  of  one's  own  to  be 
what  is  commonly  called  '^  self-defence."  (Hale's  Pleas  of  the 
Crown,  i.  478.) 
But  if  this  could  be  even  doubtful  upon  Lord  Hale's  words.  Lord 
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Hale  himself  has  made  it  clear.    For  in  the  chapter  in  which  he>       18M 
deals  with  the  exemption  created  by  compulsion  or  necessit]^  ^'^'rwiQowm 
thus  expresses.  himseK: —  **  If  a  man  be  desperately  assaulted  and  j>^i^  j^^n^ 
in  peril  of  death,  and  cannot  otherwise  escape  unless,  to  satisfy  his    SraraxNB. 
assailant's  fury,  he  will  kill  an  innocent  persofn  then  present,  the  LontooierUcBe, 
fear  and  actual  force  will  not  acquit  him  ot  the  crime  and  punish-* 
ment  of  murder,  if  he  commit  the  fact,  for  he  ought  rather  to  die 
himself  than  kill  an  innocent ;  but  if  he  cannot  otherwise  save 
his  own  life  the  law  permits  him  in  his  own  defence  to  kill  the 
assailant,  for  by  the  violence  of  the  assault,  and  the  offence  com- 
mitted upon  him  by  the  assailant  himself,  the  law  of  nature,  and 
necessity,  hath  made  him  his  own  protector  cum  debito  modera- 
mine  inculpataB  tutelsB.'*    (Hale's  Pleas  of  the  Crown,  voL  i.  51.) 

But,  further  still.  Lord  Hale  in  the  following  chapter  deals  with  > 
the  position  asserted  by  the  casuists,  and  sanctioned^  as  he  says, 
by  Grotius  and  Puffendorf,  that  in  a  case  of  extreme  necessity, 
either  of  hunger  or  clothing ;  '^  theft  is  no  theft,  or  at  least  not 
punishable  as  theft,  as  some  even  of  our  own  lawyers  have  asserted- 
the  same."  ''  But,"  says  Lord  Hale,  **  I  take  it  that  here  in  Eng- 
land, that  rule,  at  least  by  the  laws  of  England,  is  Mae ;  and 
therefore,  if  a  person,  being  under  necessity  for  want  of  victuals 
or  clothes,  shall  upon  that  account  clandestinely  and  animo  furandi 
steal  another  man's  goods,  it  is  felony,  and  a  crime  by  the  laws  of 
England  punishable  with  death."  (Hale,  Pleas  of  the  Crown, 
i.  54.)  If,  therefore^  Lord  Hale  is  clear — as  he  is — that  extreme 
necessity  of  hunger  does  not  justify  larceny,  what  would  he  have 
said  to  the  doctrine  that  it  justified  murder  ? 

It  is  satisfactory  to  find  that  another  great  authority,  second, 
probably,  only  to  Lord  Hale,  speaks  with  the  same  unhesitating 
clearness  on  this  matter.  Sir  Michael  Foster,  in  the  3rd  chapter 
of  his  Discourse  on  Homicide,  deals  with  the  subject  of  "  homicide 
founded  in  necessity " ;  and  the  whole  chapter  implies,  and  is 
insensible  unless  it  does  imply,  that  in  the  view  of  Sir  Michael 
Foster  ^  necessity  and  self-defence  "  (which  he  defines  as  **  oppos- 
ing f(»ce  to  force  even  to  the  death")  are  convertible  terms. 
There  is  no  hint,  no  trace,  of  the  doctrine  now  contended  for ; 
the  whole  reasoning  of  the  chapter  is  entirely  inconsistent  with  it. 

In  East's  Pleas  of  the  Crown  (i.  271)  the  whole  chapter  on 
homicide  by  necessity  is  taken  up  with  an  elaborate  discussion  of 
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1884       the  limits  within  which  necessity  in  Sir  Michael  Foster's  sense 

ThbQuken  (gi^en  above)  of  self-defence  is  a  justification  of  or  excuse  for 

I>iiDUT  AiTD  ^<>°^cide.    There  is  a  short  section  at  the  end  very  generally  and 

SwHBNs.    very  doubtfully  expressed,  in  wliich  the  only  instance  discussed 

LordOoteridge   is  the  well-kuown  one  of  two  shipwrecked  men  on  a  plank  able  to 

sustain  only  one  of  them,  and  the  conclusion  is  left  by  Sir  Edward 

East  entirely  undetermined. 

What  is  true  of  Sir  Edward  East  is  true  also  of  Mr.  Serjeant 
Hawkins.  The  whole  of  his  chapter  on  justifiable  homicide 
assumes  that  the  only  justifiable  homicide  of  a  private  nature  ia 
the  defence  against  force  of  a  man's  person,  house,  or  goods.  In 
the  26th  section  we  find  again  the  case  of  the  two  shipwrecked 
men  and  the  single  plank,  with  the  significant  expression  from 
a  careful  writer,  '^  It  is  said  to  be  justifiable."  So,  too,  Dalton 
c.  150,  clearly  considers  necessity  and  self-defence  in  Sir  Michael 
Foster's  sense  of  that  expression,  to  be  convertible  terms,  though, 
he  prints  without  comment  Lord  Bacon's  instance  of  the  two 
men  on  one  plank  as  a  quotation  from  Lord  Bacon,  adding 
nothing  whatever  to  it  of  his  own.  And  there  is  a  remarkable 
passage  at  page  839,  in  which  he  says  that  even  in  the  case 
of  a  murderous  assault  upon  a  man,  yet  before  he  may  take  the 
life  of  the  man  who  assaults  him  even  in  self-defence,  "  cuncta. 
prius  tentanda." 

The  passage  in  Staundforde,  on  which  almost  the  whole  of  the 
dicta  we  have  been  considering  are  built,  when  it  comes  to  be  ex* 
amined,  does  not  warrant  the  conclusion  which  has  been  derived 
from  it.  The  necessity  to  justify  homicide  must  be,  he  says,  in- 
evitable, and  the  example  which  he  gives  to  illustrate  his  meaning 
is  the  very  same  which  has  just  been  cited  from  Dalton,  shewing 
that  the  necessity  he  was  speaking  of  was  a  physical  necessity,, 
and  the  self-defence  a  defence  against  physical  violence.  BusselL 
merely  repeats  the  language  of  the  old  text-books,  and  adds  no 
new  authority,  nor  any  fresh  considerations. 

Is  there,  then,  any  authority  for  the  proposition  which  has 
been  presented  to  us  ?  Decided  cases  there  are  none.  The  case 
of  the  seven  English  sailors  referred  to  by  the  commentator  on 
Grotius  and  by  Puffendorf  has  been  discovered  by  a  gentleman 
of  the  Bar,  who  communicated  with  my  Brother  Huddleston,  to 
convey  the  authority  (if  it  conveys  so  much)  of  a  single  judge 
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of  the  island  of  St.  Eitts,  when  that  island  was  possessed  partly  1884 
by  Fiance  and  partly  by  this  country,  somewhere  abont  the  THEQumr' 
year  1641.  It  is  mentioned  in  a  medical  treatise  published  at  d^j^  ^j^p 
Amsterdam,  and  is  altogether,  as  authority  in  an  English  court,  Sramws. 
as  unsatisfEU^tory  as  possible.  The  American  case  cited  by  my  Lonia>terMgek 
Brother  Stephen  in  his  Digest,  from  Wharton  on  Homicide,  in 
which  it  was  decided,  correctly  indeed,  that  sailors  had  no  right 
to  throw  passengers  overboard  to  save  themselves,  but  on  the 
somewhat  strange  ground  that  the  proper  mode  of  determining 
who  was  to  be  sacrificed  was  to  vote  upon  the  subject  by  ballot, 
can  hardly,  as  my  Brother  Stephen  says,  be  an  authority  satis- 
factory to  a  court  in  this  country.  ^,  The  observations  of  Lord 
Mansfield  in  the  case  of  Bex  v.  Stratton  and  Others  (1),  striking  and 
excellent  as  they  are,  were  delivered  in  a  political  trial,  where  the 
question  was  whether  a  political  necessity  had  arisen  for  deposing 
a  Governor  of  Madras.  But  they  have  little  application  to  the  case 
before  us,  which  must  be  decided  on  very  different  considerations. 
The  one  real  authority  of  former  time  is  Lord  Bacon,  who, 
in  his  commentary  on  the  maxim,  '^necessitas  inducit  privi- 
legium  quoad  jura  privata,"  lays  down  the  law  as  follows: — 
^^  Necessity  carrieth  a  privilege  in  itself.  Necessity  is  of  three 
sorts — ^necessity  of  conservation  of  life,  necessity  of  obedience, 
and  necessity  of  the  act  of  God  or  of  a  stranger.  First  of  con- 
servation of  life ;  if  a  man  steal  viands  to  satisfy  his  present 
hunger,  this  is  no  felony  nor  larceny.  So  if  divers  be  in  danger 
of  drowning  by  the  casting  away-  of  some  boat  or  barge,  and  one 
of  them  get  to  some  plank,  or  on  the  boat's  side  to  keep  himself 
above  water,  and  aiiother  to  save  his  life  thrust  him  from  it, 
whereby  he  is  drowned,  this  is  neither  se  defendendo  nor  by  mis- 
adventure, but  justifiable."  On  this  it  is  to  be  observed  that 
Lord  Bacon's  proposition  that  stealing  to  satisfy  hunger  is  no 
larceny  is  hardly  supported  by  Staundforde,  whom  he  cites  for  it, 
and  is  expressly  contradicted  by  Lord  Hale  in  the  passage 
already  cited.  And  for  the  proposition  as  to  the  plank  or  boat,  it 
is  said  to  be  derived  from  the  canonists.  At  any  rate  he  cites  no 
authority  for  it,  and  it  must  stand  upon  his  own.  Lord  Bacon 
was  great  even  as  a  lawyer ;  but  it  is  permissible  to  much  smaller 
men,  relying  upon  principle  and  on  the  authority  of  others,  the 

(1)  21  How.  St  Tr.  at  p.  1223. 
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1884        eqtials  and  eyen  the  supericxrs  of  Lord  £acon  as  lawyers,  to  question 

Thx  QmesN  the  soundness  of  his  dictum.    There  are  many  conceivable  states 

DothSy  and  ^^  things  in  which  it  inight  possibly  be  true,  but  if  Lord  Bacon 

STxrEBKB.    meant  to  lay  down  the  broad  proposition  that  a  man  may  save  his 

.Lcrd  oakrfdge.  life  by  killing,  if  necessary,  an  innocent  and  unoffending  neigh*- 

bbur,  it  certainly  is  not  law  at  the  present  day. 

There  remains  the  authority '  of  my  Brother  Stephen,  who, 
both  in  his  Digest  and  in  his  History  of  the  Criminal  Law,  uses 
language  perhaps  wide  enough  to  cover  this  case.  The  language 
is  somewhat  vEgue  in  both  places,  but  it  does  not  in  either  place 
cover  this  case  of  necessity^  and  we  have  the  best  authority  for 
saying  that  it  was  not  meant  to  cover  it.  If  it  had  been  neces- 
sary, we  must  with  true  deference  have  differed  from  him,  but  it 
is  satisfactory  to  know  that  we  have,  probably  at  least,  arrived  at 
no  conolusion  in  which  if  he  had  been  a  member  of  the  Court 
he  would  have  been  unable  to  agree.  -  Neither  are  we  in  conflict 
wiifch  any  opinion  expressed  upon  ithe  subjeet  by  the  leanied 
persons  who  formed  the  commission  for  preparing  the  Criminal 
Coda    They  say  on  this  subject : — 

^^  We  are  certainly  not  prepared  to  suggest  that  necessity  should 
in<every  case  be  a  j^ustifloation.  We  are  equally  unprepared  to 
saggest  that  necessity  should  in  no  ease  be  a  defence ;  we  judge 
it  better  to  leave  such  questions  to  be  dealt  with  when,  if  ever, 
they  arise  in  practice  by  applying  the  principles  of  law  to  the 
circumstances  of  the  particular  case.'' 

It  would  have  been  satisfactory  to  us  if  these  eminent  persons 
could  have  told  us  whether  the  received  definitions  of  legal 
necessity  were  in  theiv  judgment  correct  and  exhaustive,  and  if 
not,  in  what  way  they  should  be  amended,  but  as  it  is  we  have,  as 
they  say,  ^'  to  apply  the  principles  of  law  to*  the  circumstances  of 
this  particular  case." 

Now,  except  for  the  purpose  of  testing  how  far  the  conservation 
of  a  man's  own  life  is  in  all  cases  and  under  all  circumstances,  an 
ab3olute,  unqualified,  and  paramount  duty,  we  exclude  from  our 
consideration  all  the  incidents  of  war.  We  are  dealing  with  a 
case  of  private  homicide,  not  one  imposed  upon  men  in  the 
service  of  their  Sovereign  and  in  the  defence  of  their  country. 
Now  it  is  admitted  that  the  deliberate  killing  of  this  unoffending 
and  unresisting  boy  was  clearly  murder,  unless  the  killing  can  be 
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justified  by  some  well-recognised  excuse  admitted  by  the  law.  It  1884 
is  further  admitted  that  there  was  in  this  case  no  such  excuse,  Thb  Qvmmx 
unless  the  killing  was  justified  by  what  has  been  called  "  neces-  d^J^  j^^) 
sity."  But  the  temptation  to  the  act  which  existed  here  was  not ,  Stbmoqw. 
what  the  law  has  ever  called  necessity.  Nor  is  this  to  be  regretted.  ^^^  q^'*^'^ 
Though  law  and  morality  are  not  the  same,  and  many  things  may 
be  immoral  which  are  not  necessarily  illegal,  yet  the  absolute 
diyorce  of  law  from  morality  would  be  of  fatal  consequence ;  and 
such  divorce  would  follow  if  the  temptation  to  murder  in  this  case 
were  to  be  held  by  law  an  absolute  defence  of  it.  It  is  not  so. 
To  preserve  one's  life  is  generally  speaking  a  duty,  but  it  may  be^ 
the  plainest  and  the  highest  duty  to  sacrifice  it.  War  is  full  of 
instances  in  which  it  is  a  man's  duty  not  to  live,  but  to  die.  The 
duty,  in  ease  of  shipwxeck,  of  a  captain  to  his  crew,  of  the  crew  to 
the  passengers,  of  soldiers  to  women  and  children,  as  in  the  noble 
case  of  the  Birkenhead ;  these  duties  impose  on  men  the  moral 
necessity,  not  of  the  preservation,  but  of  the  sacrifice  of  their  lives 
for  others,  from  which  in  no  country,  least  of  all,  it  is  to  be  hoped, 
in  England,  will  men  ever  shrink,  as  indeed,  they  have  not 
shrunk.  It  is  not  correct,  therefore,  to  say  that  there  is  any  abso- 
lute or  unqualified  necessity  to  preserve  one's  life.  ^'  Necesse  est 
ut  earn,  nan  ut  vivam,"  is  a  saying  of  a  Soman  officer  quoted  by 
Lord  Bacon  himself  with  high  eulogy  in  the  very  chapter  on 
necessity  to  which  so  much  reference  has  been  made.  It  would 
be  a  very  easy  and  <^eap  display  of  commonplace  learning  to 
quote  from  Greek  and  Latin  authors,  from  Horace,  from  Juvenal, 
from  Cicero,  from  Euripides,  passage  after  passage,  in  which  the 
duty  of  dying  for  others  has  been  laid  down  in  glowing  and 
emphatic  language  as  resulting  from  the  principles  of  heathen 
ethics ;  it  is  enough  in  a  Christian  country  to  remind  ourselves  of 
the  Great  Example  whom  we  profess  to  follow.  It  is  not  needful 
to  point  out  the  awful  danger  of  admitting  the^principle  which 
has  been  contended  for.  ,  Who  is  to  be  the  judge  of  this  sort  of -»  : 
necessity?  By  what  measure  is  the  com,parative  value  of  lives  to 
be  measured  ?  Is  it  to  be  strength,  or  intellect,  or  what  ?  It  is 
plain  that  the  principle  leaves  to  him  who  is  to  profit  by  it  to 
determine  the  necessity  which  will  justify  him  in, deliberately 
taking  another's  life,  to  save  his  own.  In  this  case  tibie  weakest, 
the  youngest,  the  most  unresisting,  was  chosen.    Was  it  more 
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1884        necessary  to  kill  him  than  one  of  the  grown  men  ?    The  answer 
Thb  QT7S3SN  must  be  "  No" — 

y.      *•  "So  spake  the  Fiend,  and  with  necessity, 

^lEPBEss,  '^^^  tyrant's  plea^  excused  his  devilish  deeds." 

Lord  ooieridge,  Jt  is  not  Suggested  that  in  this  particular  case  the  deeds  were 
"  devilish/'  but  it  is  quite  plain  that  such  a  principle  once  ad- 
mitted might  be  made  the  legal  cloak  for  unbridled  passion  and 
atrocious  crime.  There  is  no  safe  path  for  judges  to  tread  but 
to  ascertain  the  law  to  the  best  of  their  ability  and  to  declare  it 
according  to  their  judgment ;  and  if  in  any  case  the  law  appears 
to  be  too  severe  on  individuals,  to  leave  it  to  the  Sovereign  to 
exercis,e  that  prerogative  of  mercy  which  the  Constitution  has 
intrusted  to  the  hands  fittest  to  dispense  it. 

It  must  not  be  supposed  that  in  refusing  to  admit  temptation 
to  be  an  excuse  for  crime  it  is  forgotten  how  terrible  the  tempta- 
tion was ;  how  awful  the  suffering ;  how  hard  in  such  trials  to 
keep  the  judgment  straight  and  the  conduct  pure.  We  are  often 
compelled  to  set  up  standards  we  cannot  reach  ourselveSi  and  to 
lay  down  rules  which  we  could  not  ourselves  satisfy.  But  a  man 
has  no  right  to  declare  temptation  to  be  an  excuse,  though  he 
might  himself  have  yielded  to  it,  nor  allow  compassion  for  the 
criminal  to  change  or  weaken  in  any  manner  the  legal  definition 
of  the  crime.  It  is  therefore  our  duty  to  declare  that  the  prisoners* 
act  in  this  case  was  wilful  murder,  that  the  facts  as  stated  in  the 
verdict  are  no  legal  justification  of  the  homicide;  and  to  say 
that  in  our  unanimous  opinion  the  prisoners  are  upon  this  special 
verdict  guilty  of  murder.  (1) 

The  Goubt  then  proceeded  to  pass  sentence  of  death  upon  the 
prisoners.  (2) 

Solicitors  for  the  Crown :  The  Solicitors  for  the  Treasury. 

Solicitors  for  the  prisoners :  Irvine  d:  Hodges. 

(1)  My  brother  Groye  has  furnished  the  two  who  remained  the  stronger 

me  with  the  following  suggestion,  too  would  be  justified  in  killing  the  weaker, 

late  to  be  embodied  in  the  judgment  so  that  three  men  might  be  justifiably 

but  weU  worth  preserving :  '*  If  the  killed  to  give  the  fourth  a  chance  of 

two   accused  men  were  justified  in  suryiving." — C. 
killing  Parker,  then  if  not  rescued  in         (2)   This  sentence  was  afterwards^ 

time,  two  of  the  three  suryivors  would  commuted  byjhe  Crown  to  six  months' 

be  justified  in  killing  the  third,  and  of  imprisonment,  i 

—  A.  P.  S. 
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THE  GUARDIANS  OF  HOLBORN,  MIDDLESEX,  Appellakts  ;    THE  i884 

GUARDIANS  OP  CHERTSEY,  SURREY,  Respondekts.  jp^c.  15. 

Poor  Law — Settlement  by  Residence — Divided  Parishes  Act  (39  <fc  40  Vict.  c.  61) 

«.34 — Children  under  Seven. 

Upon  appeal  from  an  order  of  removal  it  appeared  that  seyen  years  before 
the  order  the  paupers,  children  then  under  seven  years  of  age,  were,  on  the  death 
of  their  mother,  placed  by  their  father  in  the  care  of  K.,  who  resided  at 
Chertsey,  Surrey,  and  lived  with  him  from  that  time  continuously  \mtil  they 
became  chargeable.  There  was  no  evidence  as  to  their  residence  before  they 
went  to  Chertsey. 

The  children  were  visited  by  their  father  on  three  occasions  only  after  they 
went  to  Chertsey,  and  then  only  for  a  few  hours  at  a  time,  but  he  made  a 
weekly  payment  for  their  maintenance,  which  was  continued  till  his  death,  six 
years  afterwards.    The  children  never  visited  their  father: — 

Hddj  that  the  father  in  sending  the  children  to  Chertsey  must  be  taken  to 
have  intended  that  their  absence  should  be  permanent;  that  there  was  no 
evidence  of  any  intention  on  his  part  to  take  them  back  to  live  with  him,  and 
that  notwithstanding  their  infancy  they  acquired  a  settlement  by  residence  in 
Chertsey,  under  39  &  40  Vict.  c.  61,  s.  34. 

Case  stated  under  12  &  13  Viet.  c.  45,  s.  11^  upon  appeal  against 
an  order  of  justices  of  the  20th  of  February,  1884,  adjudging  that 
Amy  Kelly  and  Wallace  Eelly  were  settled  within  the  appellant 
union. 

On  the  20th  of  October,  1883,  Amy  Kelly,  aged  eleyen  years^ 
and  Wallace  Kelly,  aged  nine  years,  became  chargeable  to  tKe 
respondent  union. 

On  the  20th  of  February,  1884,  an  order  was  made  by  justices 
of  Surrey  adjudging  Amy  and  Wallace  Kdly  to  be  legally 
settled  in  that  part  of  the  parish  of  St.  Andrew,  Holbom,  which  is 
comprised  in  the  appellant  union,  and  this  order  is  appealed 
against  The  paupers  Amy  and  Wallace  Kelly  are  the  lawful 
children  of  T.  W.  Kelly  and  Sarah  Ann  his  wife. 

The  parents  of  the  paupers  are  both  deceased.  The  mother, 
Sarah  Ann  Kelly,  died  in  childbirth,  in  February,  1877,  and  the 
father,  T.  W.  Kelly,  committed  suicide,  it  is  believed,  in  February, 
1883. 

The  paupers,  in  February,  1877,  on  the  death  of  their  mother, 
were  placed  by  their  father  in  the  care  of  Samuel  and  Ann  King, 
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1884        who  were  then  and  now  are  residing  at  Addlestone,  in  the  parish 
GuABDLnxs  or  of  Chertsejy  in  the  respondent  onion,  and  the  panpeis  still  remain 

HoLBOfix  in  the  care  of  S.  and  A.  King. 
^,^AKm'As^  nr  Ytoitl  February,  1877,  up  to  February,  1883,  the  fether^s  visits 
to  the  children  were  as  follows :  the  last  time,  on  Boxing  Day,  1880, 
and  twice  previously.  He  came  down  on  each  of  these  occasions 
by  the  mid-day  train,  and  left  on  each  evening  early.  The  sum 
agreed  upon  for  the  children's  maintenance  (10s.  per  week)  was 
remitted  through  the  father's  employer,  who  paid  absolutely  out 
of  his  own  pocket  the  said  sum  of  10s.  per  week  &om  February, 
1877,  to  May,  1879.  The  father  then  paid  half  that  sum  and  the 
father's  employer  the  other  half,  and  the  father's  half  was  stopped 
out  of  his  wages  by  his  employer.  In  February,  1883,  after  Kelly, 
the  £Ekther,  disappeared,  the  employer  kept  up  the  lOs.  per  week 
out  of  his  own  pocket  until  the  children  became  chargeable,  and 
has  paid  six  shillings  per  week  up  to  the  end  of  March,  1884. 
The  simi  agreed  upon  for  the  children's  clothing  (9«.  per  quarter) 
was  paid  or  remitted  to  the  foster  parents  regularly  by  the  father 
from  February,  1877,  until  Christmas,  1880.  The  paupers'  father 
resided  from  March,  1877,  until  May,  1881,  in  the  parish  of  St 
Andrew,  Holbom,  in  the  appellant  union,  imder  such  circum- 
stances as  to  gain  a  settlement  in  the  parish  by  virtue  of  39  &  40 
Vict.  c.  61,  s.  34. 

The  appellants  contend  that  the  paupers  have  resided  from 
February,  1877,  and  still  continue  to  reside  in  Chertsey,  and 
thereby  have  acquired  a  settlement  in  their  own  right  in  Chertsey 
in  the  respondent  union,  as  their  actual  bodily  residence  for  the 
period  and  under  the  circumstances  above  mentioned,  comes  within 
and  satisfies  the  meaning  of  the  residence  prescribed  by  s.  34  of 
39  &  40  Vict.  c.  61. 

The  respondents,  on  the  other  hand,  contend  that  the  paupers, 
under  the  above  circumstances,  were  constructively  resident  from 
February,  1877,  to  the  commencement  of  the  year  1883,  with  their 
father,  T.  W.  Kelly.  That  they  were,  therefore,  unable  to  acquire  any 
settlement  in  their  own  right  in  the  respondent  union  under 
39  &  40  Vict.  c.  61,  s.  34,  or  otherwise  during  such  period,  and  are 
settled  in  the  appellant  union  by  reason  of  their  father's  residence 
therein  from  March,  1877,  until  May,  1881,  as  aforesaid.    The 
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question  for  the  opinion  of  the  Court  is^  whether  the  paupers  were^        18S4 
at  the  time  of  the  making  of  the  order  of  removal,  settled  in  Guabdianb  ov 
Chertsey  in  the  respondent  union,  ^  Hoijbobk 

GUABDIAKSOr 

Chkrtset 

A.  Charles,  Q.C.  (Poland  with  him),  for  the  appellants.  The 
pauper  children  acquired  a  settlement  by  residence  in  Surrey 
within  39  &  40  Vict  c  61,  s.  34.  (1)  Their  actual  physical  resi- 
dence was  in  Surrey,  and  their  infancy  did,  not  prevent  them  from 
acquiring  a  settlement  by  residence  any  mqre  than  it  prei[vents  a 
lad  under  sixteen  from  acquiring  a  settlement  by  af  pxenticeship. 
It  will  be  said  that  they  took  their  father's  settlement,  which  was 
in  the  appellant  union«  Sut  a  child  can  acquire  a  settlement  by 
residence  apart  from  its  parents.  In  WolstoffUan  Union  v.  North- 
wtch  Union  (2),  a  child  of  twelve  having  resided  in  a  parish  for  the 
term  prescribed  by  Sr  34,  was  held  by  Grove,  J.,  to  have  acquired 
a  settlement  by  residence,  though  its  settlement  by  birth  and 
parentage  was  in  another  union,  and  the  learned  judge  expressed 
his  opinion  that  there  was  nothing  in  s.  35. to  prevent  a  child 
from  acquiring  a  settlement  under  s.  34. 

B.  Cunningham  Qlen,  for  the  respondents.  Wolstanfon  Union  v. 
Northvnch  Union  (2)  is  no  authority  that  unemancipated  children 
can  gain  a  settlement  under  s.  34.  It  merely  decides  that  the 
Act  contains  no  provision  on  the  subject,  leaving  the  previous 
law  untouched.  The  case  there  (paragraph  3)  found  that  the 
pauper  had  resided  so  as  to  gain  a  settlement,  wbich  prevented 
^ny  question  as  to  emancipation  from  being  raised..  An  uneman- 
cipated child  like  the  children  here  cannot  gain  a»  settlement. 
A  child  can  only  be  emancipated  by  contracting  some  relation 

(1)  Sect.  34.  ''  Where  any  person  deemed  to  have  derived  a  settlement 
shall  have  resided  for  the  term  of  three  from  any  other  person,  whether  hy 
years  in  any  parish,  in  such  manner  parentage,  estate,  or  otherwise,  except 
and  imder  such  circumstances  in  each  in  the  case  of  a  wife  from  her  husband, 
of  such  years,  as  would  in  accordance  and  in  the  case  of  a  child  under  six- 
with  the  several  statutes  in  that  behalf  teen,  which  child  shall  taike  the  settle- 
render 'him  irremovable,  he  shall  be  ment  of  its  father  or  its  widowed 
deemed  to  be  settled  therein  until  he  mother,  as  the  case  may  be,  up  to 
shall  acq\iire  a  settlement  in  some  that  age,  and  shaU  retain  the  settle- 
other  parish  by  a  like  residence  or  ment  so  taken  until  it  shall  acquire 
otherwise."  another." 

Sect.    35.    « No    person    shall   be  (2)  46  L.  T.  (N.S.)  528. 

Y  2                                              2 
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1884        inconsistent  with  its  being  part  of  its  father's  family  ;  till  then  it 

6UABDIAN8  OF  takos  its  father's  settlement :  Bex  v.  Witton  cum  Twainbrookes.  (1) 

HoLBop    b[qjq  nntil  the  father's  death  the  children  were  nnder  his  control ; 

QuABDiANs  OF  j^e  was  otttitlod  to  their  custody,  and  could  have  enforced  his 

Chertset.        .    •  '' 

right  by  habeas  corpus.  In  Bex  v.  Offchurch  (2)  it  was  laid  down 
that  the  settlement  of  a  child  of  five  years  old  leaving  its  father's 
family  and  living  with  different  relations  till  ten  years  old,  fol- 
lowed that  of  the  father,  if  the  child  had  not  gained  any  settle- 
ment in  its  own  right.  This  doctrine  is  affirmed  by  Cockbum, 
C. J.,  in  Beg.  v.  Leeds  Union  (3),  who  says :  "  It  is  true  that  where 
a  child  is  under  the  authority  and  control  of  its  parent  it  may, 
even  when  placed  at  a  school  in  a  different  parish,  be  said  to  con- 
struetively  reside  with  the  parent."  And  it  is  also  affirmed  in 
Keynsham  Union  v.  Bedminster  Union.  (4)  In  Beg.  v.  8t.  Oldve^s  (5) 
it  was  applied  so  as  to  prevent  a  daughter  nineteen  years  old 
from  becoming  irremoveable  by  two  years'  residence. 

Polcmdy  in  reply.  There  is  nothing  to  prevent  children  of  the 
paupers'  age  from  acquiring  a  settlement  under  s.  34  by  residence 
apart  from  their  parents.  The  nature  of  the  residence  must  be* 
considered  in  each  particular  case.  The  residence  of  children  at  a 
school  is  not  like  that  here.  Beg.  v.  Leeds  Union  (3)  is  in  point. 
There  as  here  the  parent  placed  the  child  in  the  custody  of  others, 
and  it  gained  a  settlement.  The  father  of  these  children  intended 
to  live  in  one  parish  and  that  the  children  should  live  in  another, 
and  he  made  a  permanent  arrangement  to  carry  his  plan  into 
effect.  It  could  not  be  said  that  children  were  residing  with  a 
father  who  was  travelling  about  with  no  fixed  home.  The  case  is 
not  distinguishable  from  that  where  a  child  is  sent  by  its  father 
into  another  parish  for  the  purpose  of  learning  a  trade. 

Cur.  adv.  wit. 

Dec.   15.     The  judgment  of  the  Court  (Hawkins,  J.,  and 
Smith,  J.)  was  delivered  by 

Hawkins,  J.    The  question  submitted  for   our  opinion  is^ 
whether  the  pauper  children  Amy  and  Wallace  Kelly,  who  in 

(1)  3  T.  K.  355.  (3)  4  Q.  B.  D.  323. 

(2)  3  T.  B.  114.  (4)  3  Q.  B.  D.  344. 

(5)  Law  Rep.  9  Q.  B.  38. 
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October,  1883,  became  chargeable  to  the  Union  of  Ohertsey,  were,       1884 
on  the  20th  of  February,  1884,  when  an  order  was  made  adjudg-  Guabdiaks  of 
ing  them  to  be  settled  in  the  parish  of  St.  Andrew,  Holbom,     Hoiuborx 
legally  so  settled.     The  paupers'  father  was  admittedly  legally  Guardians  of 

settled  in  the  said  parish  of  St.  Andrew  by  residence  there  from       

March  1877,  till  May,  1881.    Where  he  resided  before  March    "*''"'"'  ^' 
1877,  or  after  May  1881,  is  not  stated.    His  wife,  the  mother  of 
the  paupers,  died  in  February  1877.    He  died  in  February,  1883. 

In  February,  1877,  on  the  death  of  their  mother,  the  paupers, 
being  then  respectively  five  and  three  years  of  age,  were  placed 
by  their  father  in  the  care  of  Samuel  and  Ann  King,  who  lived 
at  Chertsey,  in  the  county  of  Surrey,  and  in  such  care  they  lived 
in  that  parish  from  that  time  continuously  until  the  said  order 
was  made.  It  does  not  appear  that  the  paupers  were  ever  in  the 
parish  of  St.  Andrew,  nor  is  it  shewn  from  whence  they  were  sent 
to  the  Kings,  nor  where  they  had  resided  before  that  event. 
On  three  occasions  only  after  the  children  went  to  Chertsey  did 
their  father  visit  them,  and  then  only  for  a  few  hours  at  a  time, 
but  he  agreed  to  pay  10s.  a  week  for  their  maintenance ;  and  this 
sum  was  paid  either  by  the  father  or  his  employer  till  he  died, 
and  afterwards  by  his  employer  out  of  his  own  pocket.  From 
February  1877,  to  Christmas  1880,  the  father  also  paid  to  the 
Kings  a  stipulated  sum  for  the  children's  clothing.  The  children 
never  visited  their  father,  nor  were  they  ever  out  of  Chertsey 
after  they  commenced  to  live  with  the  Kings. 

The  appellants  contended  before  us  that  the  paupers  acquired 
A  settlement  in  the  parish  of  Chertsey  under  the  provisions  of 
39  &  40  Vict.  c.  61,  s.  34  (passed  in  1876),  by  reason  of  their 
residence  there  under  the  circumstances  above  mentioned.  The 
respondents  on  the  other  hand  contended  that  though  they  lived 
at  Chertsey  their  legal  residence  was  with  their  father.  The 
enactment  in  question,  which  created  an  entirely  new  mode  of 
acquiring  a  settlement,  viz.,  by  mere  residence,  runs  thus : 
^<  Where  any  person  sliall  have  resided  for  the  term  of  three 
years  in  any  parish  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  in  accordance  with  the 
statutes  in  that  behalf  render  him  irremoveable,  he  shall  be 
deemed  to  be  settled  therein." 
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1884  The  statutes  rendering  a  person  irremoveable  are,  first,  9  &  10 

auABDiAHs  or  Vict.  c.  66,  8.  1  (passed  in  1846),  which  enacts  that  "  no  person 

HoLBOBN     gjjj^jj  |j^  removed,  nor  shall  any  warrant  be  granted  for  the  re- 

GuABDiAKs  OF  moval  of  any  person  from  any  parish  in  which  such  pers9n  shall 

'    have  resided  for  five  years  next  before  the  application  for  the 

"''  '  warrant "  ;  24  &  26  Vict.  c.  55,  s.  1  (passed  in  1861),  substituting 
three  for  five  years,  and  28  &  29  Vict.  c.  79,  s.  8  (passed  in  1865), 
substituting  one  for  three  years ;  these  statutes,  however,  con- 
ferred no  settlement,  they  simply  conferred  a  status  of  irr^nove- 
ability. 

The  effect  of  this  modem  legislation  may,  for  all  practical 
purposes,  be  shortly  summed  up  thus — One  year's  residence  in  a 
parish  is  sufficient  to  make  a  person  irremoveable  from  it. — Three 
years  of  such  residence  confers  a  settlement  upon  such  resident. 
Beading  the  plain  and  simple  language  of  the  statutes,  one 
would  have  supposed  that  no  difficulty  could  arise  in  determining 
where  a  person  resided  during^  any  given  time ;  nevertheless,  the 
Courts  have  been  constantly  called  upon  to  determine  what  is 
such  residence  as  will  satisfy  the  language  of  the  statute  relating 
to  irremoveability,  not  because  of  any  doubt  as  to  where  the 
paupers  have  actually  lived ;  but  because  of  endeavours  which 
have  been  constantly  made  to  have  it  judicially  declared  that 
though  actually  living  in  one  parish,  they  have  been  "  constntc-- 
Hvely  "  resident  in  another^ 

Now  we  take  the  law  for  all  practical  purposes  to  stand  thus* 
Mere  bodily,  presence  or  actual  dwelling  in  a  parish,  though 
prima  fiacie,  is  not  absolutely,  sufficient  to  satisfy  the  statute ; 
more  is  required.  The  residence  must  be  such  as  to  satisfy  the 
tribunal  before  which  the  question  arises,  that  the  plaoe  of  it  was 
the  hcmie  and  fixed  place  of  abode  of  the  person  whose  settlement 
is  disputed.  If  a  person  having  a  home  of  his  own  of  which  he 
is  the  head,  or  being  a  member  of  his  Other's  family,  and  having 
his  fixed  home  as  of  right  or  by  permission  at  his  father's  house, 
quits  it  for  a  mere  temporary  purpose,  intending  on  leaving  and 
during  all  his  absence  to  return  to  it  so  soon  as  the  object  of  his 
absence  is  accomplished,  and  then  to  live  in  it  as  before — such 
mere  temporary  physical  absence  does  not  operate  as  a  break  in 
his  residence  at  his  father's  home — though  physically  absent  his 
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lesidenoe  continues.    A  man  wko  goes  from  his  home  on  a  journey,        1884 
or  a  visit,  intending  to  return  to  it  when  his  journey  or  his  visit  gi  ardians  op 
is  over,  though  dweUing  away  from  it  for  a  time,  cannot  be  said     ^^^^^ 
to  be  resident  at  the  place  where  he  is  a  mere  visitor.    On  the  GrARDiAN.i  or 

Chebtsey. 

other  hand,  if  a  person  having  a  fixed  home,  whether  as  the  head       — 
of  it.  or  as  being  a  member  of  a  femUy.  and  whether  emanci-     "-•""'•  ^ 
pated'  or  not,  quits  it  with  the  intention  not  to  return ;  or  to 
return  only  upon  the  happening  of  some  particular  uncertain 
events  he  cannot  be  said  during  his  absence  to  reside  in  the 
home  he  has  so  quitted. 

Whether  the  animus  revertendi  existed  ia  always  a  qu^stioo. 
not  of  law  but  of  fact,  to  be  determined  by  the  justLcee,  having 
regard  to  the  circumstances  of  each  particular  case,  though  of 
course  it  is  a- question  of  law  whether  there  is  any  evidence  to. 
justify  the  justices  in  their  finding,  or  whether  l^e  finings 
justify  the  adjudioation.  We  mention  this  because  it  is  becoming 
far  too  common  a  practice  in  cases  on  appeal  to  leave  the  judges 
to  draw  inferences  of  fa/ot  from  other  facts  which  are  foond; 
which  we  think  is  inconvenient  and  irregular. 

In  illustration,  and  confirmation  of  the  views  we  have  expressed 
we  may  fefer  to  the  case  of  Beg.  v.  Ahingian  •  Union.  (1)  In  that, 
case  the  pauper,  who  was  blind,  resided  with  his  mother  and  her 
husbmid  at  Litl^emore  in  the  Abingdon  Union  from  Jiine>  1661i 
until  August,^  1862,  when,  being  then  fifteen  years  old,  he  was 
admitted  as  a  pupil  at  the.  **  School  for  the  Indigent)  BUad^"  in 
which  he  lived  and  was  maintained,  till  Ju}y,  1868,  when,  he 
returned  to  Littlemoie,  having  i^o  other  place  to  icetum  to,  and 
there  he  remained  with  and  was  .maintained  by  his  mother  and 
her  husband,  till  he  became  charge^^ble.  During  his  stay  at  the 
school  he  had  in  each  ci  the  intervening  five  years  visited  for 
several  weeks  his  mother  and  her  husband.  On  appeal  against 
an  order  for  his  removal  to  )&is  binfch  settlement  (he  being;  an 
illegitimate  child),  the  sessions  adjudged  him  to  be  irremove* 
able,  on  the  ground  that  he  had  been  constructively  resident  in 
Littlemora  &x  more  than  a  year  before  the  making  of  the  o^r, 
and  the  Court  of  Queen's  Bench  held  there  was  evidence  to 
justify  that  finding — treating  the  question  as  being  whether, 

(1)  Law  Rep.  5  Q.  B.  409. 
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1884        during  the  whole  time  of  the  pauper's  stay  at  the  school,  there 

Guardians  OF  was  an  animus  revertendi  in  the  pauper,  without  any  idea  of 

HoLBoiiy    abandoning  his  old  home  with  his  parents.    Blackburn,  J.,  in 

GcABDiANs  OP  the  course  of  his  judgment  said,  "  the  sessions  had  to  draw  infer- 

CjHERTSEY 

ences  in  order  to  decide  whether  the  residence  in  Littlemore 

was  broken  or  not  during  the  time  the  pauper  was  in  the  asylum ; 
and  they  drew  the  inference  that  there  was  an  animus  revertendi 
in  the  pauper,  and  adjudged  that  the  pauper  had  constructively 
resided  with  his  mother  and  her  husband.  I  do  not  like  the 
phrase,  *  constructive  residence';  when  a  person  is  physically 
absent  from  his  place  of  residence  for  a  time,  if  he  has  an  animus 
revertendi  his  residence  continues ;  and  the  question  in  such  case 
is  whether  he  continues  to  be  resident,  or  has  ceased  to  be  resi- 
dent by  taking  up  his  permanent  residence  elsewhere." 

In  Beg.  v.  Glossop  (1)  the  pauper  had  quitted  her  parent's 
roof  to  go  into  service.  She  stayed  in  such  service  but  a  very 
short  time  and  then  returned  to  her  old  home ;  it  was  held 
nevertheless  that  her  residence  there  had  been  broken,  for  when 
she  left  it  there  was  no  definite  animus  revertendi — and  in . 
Wolstanton  Union  v.  Northwich  Union  (2),  the  pauper,  who  was 
bom  in  1860,  lived  with  his  father  and  after  his  death  with  his 
widowed  mother  in  Wolstanton  till  1872,  when  he  was  twelve 
years  old,  when  he  left  her  to  go  and  reside  at  Maer,  in  the  union 
of  Northwich,  and  he  continued  to  reside  there  till  1877.  It  was 
held  that  he  had  gained  a  settlement  by  residence  in  Maer  and 
could  not  be  removed  to  Wolstanton,  though  it  was  argued  he 
could  not  gain  a  settlement  living  apart  from  his  mother's  home. 
See  also  Merthyr  Tydfil  Union  v.  Stepney  Union.  (8) 

The  authorities  we  have  cited  were  cases  in  each  of  which  the 
pauper  was  of  an  age  and  possessed  of  understanding  capable  of 
forming  an  intention  for  himself ;  therefore  in  them  the  question 
discussed  was  whether  an  animus  revertendi  existed  in  the  pauper 
whose  settlement  or  irremoveability  was  in  dispute. 

To  the  cases  of  children  of  tender  age,  whose  place  of  abode  is 
subject  to  the  control  and  will  of  their  parents,  different  considera* 

(1)  Law  Rep.  1  Q.  B.  227;  S.  C.  (3)  63  L.  J.  (M.C.)183;  confirmed 
35  L.  J.  (M.C.)  148.  by  the  Court  of  Appeal  since   this 

(2)  46  L.  T.  528.  judgment  was  written. 
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tions  apply.    In  such  cases,  when  the  child  is  dwelling  away  from       18S4 
its  father,  the  question  seems  to  us  rather  to  be,  what  were  the  guabdianb  of 
intentions  of  the  father  with  reference  to  it,  than  what  were     ^^^^^ 
the  intentio)is  of  the  child.    Of  course,  a  father  cannot  relieve  Guabdiakb  ov 

Chebtbey. 

himself  at  will  of  his  liability  to  maintain  his  child,  but  he  can 
select  its  place  of  abode  and  determine  for  himself  whether  he 
will  maintain  and  support  his  child  in  his  own  home,  or  in 
another  home  to  be  provided  for  it.  In  the  former  case,  though 
the  father  may  send  his  child  away  for  a  time,  whether  it  be  to 
school,  to  visit  friends,  or  for  any  other  purpose,  if  his  intention 
is  that  when  that  purpose  is  fulfilled  the  child  shall  return  to  his 
home,  no  other  place  than  that  home  can  be  said  to  be  its  legal 
residence  for  the  purpose  of  gaining  a  settlement.  But  if  in  sending 
the  child  away  from  his  home  the  £Either  intended  that  its  absence 
should  be  permanent,  though  he  maintained  it  in  all  comfort 
in  a  new  permanent  abode,  the  residence  of  the  child  would  in 
every  sense  be  in  the  new  and  not  in  the  old  home.  The  case  of 
Beg.  V.  Leeds  Union  (1)  affords  a  good  illustration  of  this  view ; 
there  the  pauper,  an  illegitimate  female  child,  was,  when  about  a 
fortnight  old,  placed  by  her  mother  in  the  care  of  John  Oakes  and 
his  wife,  and  with  them  she  lived  in  the  parish  of  Seacroft  from 
December,  1871,  to  February,  1878,  and  it  was  held  that  she  had 
acquired  a  settlement  in  that  parish  under  39  &  40  Yict.  c.  61, 
s.  34.  In  giving  judgment,  Cockburn,  C.J.,  said:  ''It  is  true 
that  where  a  child  is  under  the  authority  and  control  of  its  parent 
it  may,  even  when  placed  at  a  school  in  a  different  parish,  be 
said  to  constructively  reside  with  its  parent.  Here,  however,  the 
child  had  been  entirely  given  up  by  its  mother — it  was  not  a 
suspension  but  a  virtual  abandonment  of  the  maternal  right. 
Circumstanced  as  she  was,  she  asked  Oakes  and  his  wife  to  take 
the  child  off  her  hands,  and  the  child  resided  with  them  in 
another  parish  without  any  intention  on  the  part  of  the  mother 
to  resume  her  rights."  And  Lopes,  J.,  said  :  ''  The  case  is  dis- 
tinguishable from  that  of  a  child  placed  at  a  school,  for  here  the 
mother  relinquished  the  custody  of  it  altogether."  In  the  present 
case  there  is  no  finding  as  a  fact  of  any  intention  on  the  part  of 
the  paupers'  father  to  receive  the  children  back  into  his  own  home 

(1)  4  Q.  B.  D.  323. 
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1884        — it  is  not  even  alleged  that  he  had  a  home  in  which  he  could 

Guardians  of  receive  them.    The  circumstancea  under  which,  immediately  after 

Hoi^BN    |.]jqJj  mother's  death,  he  placed  them  with  the  Kings,  in  Chertsey, 

GuABMANs  OF  indicato  a  breaking:  up  of  his  old  home — and  the  fact  that  he 

Chxbtset. 

never  invited  or  had  the  children  to  vidit  him  points  in  the  same 
direction.  The  payment  for  their  maintenance  and  clothes 
affords  no  evidence  of  an  intention  to  take  them  back  to  live 
with  him,  for  that  was  only  in  fulfilment  of  his  legal  obligation. 

Having  carefully  considered  the  whole  of  the  £BU3ts  submitted  to 
us,  we  are  of  opinion  that  there  is  no  evidence  to  justify  any  other 
conclusion  than  that  the  paupers'  resid^ice  with  the  Kings  was> 
in  fact,  their  permanent  home — ^that  there  was  no  evidence  that 
their  father  ever  intended  they  should  letum  to  live  with  him, 
and  that  consequently  they  acquired  a  settlement  by  residence 
in  Chertsey.  This  is  the  conclusion  the  justices  should  have  come 
to.    The  order,  therefore^  must  be  quashed,  with  costs. 

Order  of  sesmms  qicashed. 

Solicitor  for  appellants :  Bexworthy. 

Solicitor  for  respondents :  W.  B.  Francis,  for  Paine  &  Brettell, 

Chertsey. 

A.  P.  S. 


Deo.  12.  [IN  THE  OOTJRT  OF  APPEAL.] 

Ex  PARl^  SHOOLBRED.    In  be  ANGELL. 

Bankniptcy — Coats  as  hetween  Solicitor  and  Client — Bankruptcy/  Bules,  1883, 

r,  98. 

Rule  98  of  the  Bankruptcy  Rules,  1883,  only  empowers  the  Court  to  direct 
tliat  costs  shall  be  taxed  and  paid  as  between,  solioitor.  and  client  at  the  time 
when  the  order  is  made  awarding  the  costs.  If  such  a  direction  is  not  giyen  at 
that  time,  the  Court  has  no  power  to  give  it  subsequently. 

Appeal  from  order  of  Mr.  Begistrar  Murray. 

On  the  13tlx  December,  1883,  Lewis  Angell,  a  trader,  filed  a 
liquidation  petition  under  the  Bankruptcy  Act,  1869,  in  the  Lon- 
don Bankruptcy  Ck>urt.  On  the  29th  of  December  the  creditors 
resolved  to  accept  a  composition  of  53.  in  the  pound,  and  the  reso* 
lutions  were  confirmed  at  the  second  meeting  on  the  12th  of 
January,  1884.    On  the. 29th  of  January,  1884,  Mr.  Begistrar 
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Murray  refused  to  allow  the  registration  of  the  reBolutionSy  and       1684 
ordered  the  taxed  ooBts  of  James  Shoolbred  (a  dissentient  creditor)    ex  parte 
of  and  incidental  to  opposing  the  application  to  register  to  be  paid   Shoo^»»*^*>^ 
'^  out  of  the  estate  being  wound  up  in  bankruptcy/'  Akgelt.. 

A  receiying  order  was  afterwards  made  against  the  debtor  on  a 
bankruptcy  petition  presented  by  Shoolbred^  and  the  debtor  was 
ultimately  adjudicated  a  bankrupt,  and  a  dividend  of  16s.  in  the 
pound  was  declared  by  the  official  receiver.  On  the  19th  of  June 
an  application  was  made  to  the  Court  by  the  bankrupt  to  rescind 
the  receiving  order,  on  the  terms,  inter  alia,  of  the  creditors 
being  paid  20s.  in  the  pound,  with  interest.  Shoolbred  opposed 
this  application,  as  did  also  the  official  receiver,  and  the  registrar 
refused  it^  and  ordered  that  the  taxed  costs  of  all  parties  appear- 
ing should  be  paid  out  of  the  bankrupt's  estate.  On  the  9  th  of 
August,  Shoolbred  applied  to  the  Court  for  an  order  that  his 
costs,  directed-  by  the  orders  of  the  29th  of  January  and  the  19th 
of  June  respectively,  and  also  his  costs  of  another  order  of  the 
6th  of  May,  directed  by  that  order  to  be  taxed  and  paid  out  of 
the  bankrupt's  estate  might,  pursuant  to  rule  98  of  the  Bank- 
ruptcy Bules,  1883,  be  taxed  and  paid  as  between  solicitor  and 
client.  The  registrar  refused  this  application.  Shoolbred  appealed. 

Herbert  Seed,  ibr  the  appellant.  But  for  the  exertions  of  the 
appellant  the  creditors  would  not  have  obtained  such  a  good 
dividend.  His  diligence  has  produced  the  fund  for  the  creditors, 
and  he  is  entitled  to  an  order  for  payment  of  his  costs  as  between 
solicitor  and  client,  which  the  Court  has  power  to  make  under 
r.  98.  (1) 

[Cotton,  L«J.  Is  not  the  proper  time  to  make  the  implication 
the  time  when  the  order  is  made  ?  The  rule  says  that  "  in  award* 
ing  the  costs  "  the  Court  may  direct  the  4:osts  to  be  taxed  as 
between  solicitor  and  client.] 

(1)  Bule  98  (1) :  "  The  Court   in  may  fix  a  sum  to  be  paid  in  lieu  of 

awarding  coBta  may  direct  that  ihe^  taxed  costs." 
costs  of  any  matter  or  applioatioa  shall.        (2)  **  In  the  absence  of  Any  leKpr^ 

be  taxed  and  paid  as  between  party  diirection,  posts  of  an  opposed  motion 

and  party,  or  as  between  solicitor  and  shall  follow  the  event,  and  shall  be 

client,  or  that  full  costs,  charges,  and  taied  as  between  party  and  party.** 
expenses  shall  be  allowed,  or  the  Court 
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1884  The  rule  does  not  limit  the  exercise  of  the  power  to  the  time 

Ex  PASTE    when  the  order  is  made.    There  is  nothing  to  prevent  the  exer- 

Bhoolbbed.  ^jg^  q£  ^^^^  power  on  a  subsequent  application.    At  the  times 

Angell.     when  the  orders  in  question  were  made  it  was  not  apparent  that 

they  would  be  productive  of  so  much  benefit  to  the  creditors. 

Macdonell,  for  the  oflScial  receiver  and  the  trustee,  was  not 
heard. 

Bbett,  M.B.  It  seems  to  me  that  the  meaning  of  rule  98  is 
this : — When  the  Court  makes  an  order  directing  the  payment  of 
costs,  then,  at  that  time,  in  making  that  order,  the  Court  has 
power  to  direct  that  the  costs  shall  be  taxed  either  as  between 
party  and  party,  or  as  between  solicitor  and  client.  The  Court 
has  power  to  do.  this  at  the  time  when  it  makes  the  order.  The 
Court  did  not  at  the  time  when  it  made  the  orders  which  are  now 
in  question  direct  that  the  costs  of  them  should  be  taxed  as 
between  solicitor  and  client.  If  there  was  any  objection  to  the 
orders  at  the  times  when  they  were  made,  an  appeal,  if  at  all, 
should  have  been  brought  at  once  against  each  order.  I  do  not 
mean  to  say  that  au  appeal  would  not  lie,  but  it  would  be  as 
difScuIt  an  appeal  to  maintain  as  possible.  It  would  be  an  appeal 
from  the  exercise  of  the  registrar's  discretion,  and  it  would  be 
very  difficult  to  induce  the  Court  of  Appeal  to  say  that  he  had 
exercised  his  discretion  wrongly.  It  is,  however,  frankly  admitted 
that  those  orders  were  right  when  they  were  made,  and  it  seems 
to  me  that  the  rule  would  not  enable  the  Court,  leaving  those 
orders  standing,  to  make  a  new  substantive  order  for  the  taxation 
of  the  costs  of  them  as  between  solicitor  and  client.  In  my 
opinion  the  Court  has  no  jurisdiction  to  do  this,  and  it  is  now  too 
late  to  appeal  from  the  original  orders,  even  if  there  were  good 
ground  for  appealing. 

Cotton,  L.J.  I  am  of  opinion  that  the  registrar  was  quite  right. 
This  is  not  an  appeal  against  the  orders  which  awarded  the  costs. 
Whether  such  an  appeal  would  have  been  successful  I  do  not  say. 
But  rule  98  says  that  the  Court  "  in  awarding  costs  "  may  direct 
that  the  costs  shall  be  taxed  as  between  party  and  party  or  as 
between  solicitor  and  client.    In  my  opinion  that  must  of  neces- 
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sity  mean  that  the  Court  may  so  direct  at  the  time  when  the 
order  is  made  which  awards  the  costs.  And  I  think  so  for  this 
reason,  that  otherwise  the  Court  would  have  on  a  subsequent  appli- 
cation to  consider  the  circumstances  under  which  the  previous 
order  had  been  made,  to  unrip  the  whole  of  the  proceedings,  in 
order  to  see  whether  the  conduct  of  the  person  who  was  making 
the  application  had  been  so  meritorious  that  he  ought  not  only 
to  have  his  costs,  but  to  have  them  taxed  as  between  solicitor  and 
client.  It  is  a  very  unusual  thing  to  give  costs  as  between  solicitor 

and  client,  except  in  the  case  of  a  trustee. 

» 

LiNDLBY,  L.J.  I  am  of  the  same  opinion.    If  we  were  to  accede 

to  this  application  we  should  be  opening  the  door  to  applications 

which  would  produce  inconveniences  of  the  greatest  magnitude. 

The  rule  empowers  the  Court  to  give  the  direction  "  in  awarding 

costs,"  and  the  meaning  is  that  when  the  matter  is  fresh  in  the 

mind  of  the  Court  then  is  the  time  for  it  to  decide  in  which  way 

the  costs  are  to  be  taxed. 

Appeal  dismissed. 

Solicitors  for  appellant :  Hindson  Miller  &  Vernon, 
Solicitor  for  official  receiver  and  trustee  :  W.  W.  Aldridge. 

W.  L.  0. 
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Ex  PASTE 
SUOOLBBED. 

In  BE 

Anoelu 


[m  THE  COURT  OF  APPEAL.] 

Ex  PARTE  BENWELL.    In  be  BUTTON. 

Bankruptcy — Setting  CLside  "  Salary  or  Income  *'  of  Bankrupt  for  Creditors-^ 
Future  Earnings  of  Prffessional  Man — Bankruptcy  Actj  1869  (32  &  33 
Vict.  c.  71,  ».  90. 

The  word  "income"  in  b.  90  of  the  Bankruptcy  Act,  1869,  applies  only  to 
an  "  income  "  ejusdem  generis  with  a  "  salary,"  and  does  not  enable  the  Court 
to  set  aside  for  the  benefit  of  the  creditors  of  a  professional  man,  who  is  an 
undischarged  bankrupt,  any  part  of  his  prospective  and  contingent  earnings  in 
the  exercise  of  his  personal  skill  and  knowledge. 

Appeal  from  decision  of  Mr.  Begistrar  Pepys  refusing  to  order 
part  of  the  future  income  of  the  bankrupt  to  be  applied  in  pay- 
ment of  his  debts. 

Bobert  Howard  Button  was  adjudicated  a  bankrupt  on  the  4th 
of  February,  1880.   He  was  described  as  a  '^  bone-setter,"  that  is. 
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Ex  PABTE 

Bekwell. 
In  rb 

HUTTON. 


he  perfonned  surgical  operations,  though  he  was  not  a  member  of 
the  College  of  Surgeons,  and  he  earned  a  large  income  by  the 
exercise  of  his  profession,  baring  acquired  a  great  reputation  for 
skill  in  the  treatment  of  his  patients.  His  debts  amounted  to 
more  than  20,000Z. 

On  the  17th  of  August,  1884,  the  bankruptcy  not  having  been 
closed,  and  the  bankrupt  not  having  obtained  a  discharge,  the 
trustee  applied  to  the  Court  for  an  order,  under  s.  90  of  the 
Bankruptcy  Act,  1869,  for  the  payment  of  part  of  the  bankrupt's 
salary  or  income  to  the  trustee  for  the  benefit  of  the  creditors 
under  the  bankruptcy. 

In  support  of  the  application  the  trustee  deposed  that  the 
bankrupt  had  stated  to  him  that  he  earned  1500?.  a  year.  The 
trustee  had  inspected  a  diary  of  the  bankrupt  which  contained 
entries  relating  to  operations  performed  by  him.  Some  of  these 
entries  had  sums  of  money  set  against  them;  others  had  not. 
The  bankrupt  stated  that  the  latter  entries  referred  to  operations 
the  fees  for  which  were  paid  in  cash  at  the  time.  The  trustee 
found  that  the  sums  of  money  entered  in  the  diary  amounted 
from  the  1st  of  January  to  the  6th  of  May,  1884,  to  477Z.,  which 
would  give  an  inconie  of  13507.  a  year,  besides  the  fees  paid  in 
cash  at  the  time.*  The  bankrupt's  pass-book  with  his  bankers 
shewed  that  from  the  4th  of  May,  1883,  to  the  21st  of  May,  1884, 
he  had  paid  in  sums  amounting  to  4387Z.  12s.  Id,,  nearly  the 
whole  of  which  had  been  drawn  out.  Of  the  moneys  drawn  out 
sums  amounting  to  1169Z.  17s.  were  drawn  by  cheques  payable  to 
"  Hutton  "  or  "  self"  The  bankrupt  had  a  wife  and  one  young 
child,  but  she  was  living  separate  from  him,  and  she  was  under 
her  marriage  settlement  entitled  to  a  separate  income  of  3007. 
a  year.  The  bankrupt  employed  no  skilled  assistant  in  his 
business. 

The  bankrupt  made  an  aflBdavit  in  which  he  denied  having 
told  the  trustee  that  he  had  earned  1500Z.  a  year  since  his  bank- 
ruptcy, or  thereabouts,  and  he  said  that  the  amount  of  the 
fees  mentioned  in  his  diary  was  only  3947.  (not  4777.  as  stated 
by  the  trustee),  of  which  737.  10s.  had  never  been  paid,  and 
he  believed  never  would  be.  He  said  that  the  cheques  in  the 
names  of  "  Hutton  "  and  "  self,"  referred  to  by  the  trustee,  were 
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drawn  out  for  the  support  of  himself  and  his  wife  and  child.  The 
capital  settled  on  his  wife  had  been  lent  to  him  by  the  trnstee, 
and  he  had  to  pay  interest  on  it,  which  was  in  arrear.  His  wife 
and  child  were  living  in  France  on  account  of  the  wife's  ill 
health,  and  he  was  frequently  with  them,  and  supplying  them 
with  money  towards  their  support. 

The  registrar  refused  the  application  with  costs,  on  the  ground 
that  there  was  no  precedent  for  making  such  an  order  in  relation 
to  professional  earnings.    The  trustee  appealed. 

Cooper  WilliSy  Q.(7.,  and  J.  E.  F aimer y  for  the  appellant.  The 
application  was  made  under  s.  90  (1)  of  the  Bankruptcy  Act,  1869. 


1884 


Ex  PASTE 
BeNW'ELL. 

In  be 

HUTTON. 


(1)  Sect.  88 :  "  Where  a  bankrupt 
is  a  beneficed  clergyman,  the  trustee 
may  apply  for  a  sequestration  of  the 
profits  of  thd  benefice,  and  the  certifi- 
cate of  the  appointment  of  the  trustee 
shall  be  sufficient  authority  for  the 
granting  of  sequestration  without  any 
writ  or  other  proceeding,  and  the  same 
shall  accordingly  be  issued  as  on  a 
writ  of  levari  facias  founded  on  a  judg- 
ment against  the  bankrupt,  and  shall 
have  priority  over  any  other  sequestra- 
tion issued  after  the  commencement  of 
the  bankruptcy,  except  a  sequestra- 
tion issued  before  the  date  of  the  order 
of  adjudication  by  or  on  behalf  of  a 
l^erson  who  at  the  time  of  the  issue 
thereof  had  not  notice  of  an  act  of 
bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for 
adjudication,  but  the  sequestrator  shall 
allow  out  of  the  profits  of  the  benefice 
to  the  bankrupt,  while  he  performs 
the  duties  of  the  parish  or  place,  such 
an  annual  sum,  payable  quarterly,  as 
the  bishop  of  the  diocese  in  which  the 
benefice  is  situate  directs;  and  the 
bishop  may  appoint  to  the  bankrupt 
such  or  the  like  stipend  as  he  might 
by  law  have  appointed  to  a  curate  duly 
licensed  to  serve  the  benefice  in  case 
ihe  bankrupt  had  been  non-resident." 

Sect.  89:  "Where  a  bankrupt  is  or 


has  been  an  officer  of  the  army  or 
navy,  or  an  officer  or  clerk  or  other- 
wise employed  or  engaged  in  the  civil 
service  of  the  Crown,  or  is  in  the  enjoy- 
ment of  any  pension  or  compensation 
granted  by  the  Treasury,  the  trustee 
during  the  bankruptcy,  and  the  regis- 
trar after  the  close  of  the  bankruptcy, 
shall  receive  for  distribution  amongst 
the  creditors  so  much  of  the  bank- 
rupt's pay,  half-pay,  salary,  emolu- 
ment, or  pension  as  the  Court,  upon 
the  application  of  the  trustee,  thinks 
just  and  reasonable,  to  be  paid  in  such 
manner  and  at  such  times  as  the 
Court,  with  the  consent  in  writing  of 
the  chief  officer  of  the  department 
under  which  the  pay,  half-pay,  salary, 
emolument,  pension,  or  compensation 
is  enjoyed,  directs." 

Sect.  90 :  "  Where  a  bankrupt  is  in 
the  receipt  of  a  salary  or  income  other 
than  as  aforesaid,  the  Court  upon  the 
application  of  the  trustee  shall  from 
time  to  time  make  such  order  as  it 
thinks  just  for  the  payment  of  such 
salary  or  income,  or  of  any  part  thereof, 
to  the  trustee  during  the  bankruptcy, 
and  to  the  registrar  if  necessary  after 
the  close  of  the  bankruptcy,  to  be 
applied  by  him  in  such  manner  as  the 
Court  may  direct." 
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Sect.  90  speaks  of  "salary  or  income."  In  Ex  parte  Hug^ 
gins  (1)  the  Court  ordered  a  part  of  the  pension  of  a  retired 
colonial  judge,  who  had  become  a  bankrupt,  to  be  paid  to  his 
trustee.  And  the  Court  held  that  all  the  matters  dealt  with  by 
ss.  88-90  are  "property"  of  the  bankrupt  and  vested  in  the 
trustee,  though  subject  to  the  power  of  the  Court  to  determine 
how  much  shall  be  set  aside  for  the  benefit  of  the  bankrupt's 
creditors.  Though  they  are  "  property "  of  the  bankrupt,  still 
the  trustee  cannot  take  them  except  under  the  direction  of  the 
Court.  "  Income  "  must  mean  something  different  from  a  "  salary," 
though,  as  was  held  in  Ex  parte  Wicks  (2),  a  purely  voluntary 
allowance  is  not  income. 

[Brett,  M.E.  In  Ex  parte  Muggins  (1)  the  pension  was  some- 
thing in  the  nature  of  a  salary^  According  to  the  ordinary  rules 
of  construction  "  income "  must  be  something  ejusdem  generis 
with  a  "  salary."] 

In  Wadling  v.  Oliphant  (3),  Blackburn,  J.,  said  (p.  149),  refer- 
ring to  Williams  v.  Chambers  (4) :  "  It  was  held  that  the  assignee 
could  not  claim  this  money,  the  price  of  the  personal  services  of 
the  insolvent.  Now,  whether  that  judgment  applied  to  such 
part  only  of  his  earnings  as  was  reasonably  necessary  for  his  sub- 
sistence does  not  appear.  It  is  unnecessary  to  say  whether  it 
would  extend  to  the  case  of  an  actor  or  a  professional  man  who 
makes  a  large  income,  and  whether  in  such  a  case  the  assignees 
could  make  no  claim."  In  Emden  v.  Carte  (5)  the  question 
was  whether  the  remuneration  of  an  architect  in  respect  of  em* 
ployment  under  a  contract  entered  into  before  his  bankruptcy^ 
and  damages  for  his  wrongful  dismissal  from  his  employment^ 
passed  to  his  trustee  in  bankruptcy,  and  Jessel,  M.B.,  said  (p.  769), 
that  the  burden  was  on  the  bankrupt  to  prove  that  they  did  not. 
And  Lush,  L.  J.,  said  (p.  770),  "  The  Act  made  all  the  property 
acquired  after  the  adjudication  pass  to  the  trustee.  It  has  been 
held  that  what  the  bankrupt  earns  by  daily  labour  to  support  life 
does  not  vest  in  the  trustee.  But  if  he  earns  a  margin,  that  is  a 
profit  and  goes  to  the  trustee." 


(1)  21  Ch.  D.  85. 

(2)  17  Ch.  D.  70. 


(5)  17  Ch.  D.  768. 


(3)  1  Q.  B.  D.  145. 

(4)  10  Q.  B.  337. 
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[Bbett,  M.B.  Where  does  the  Act  say  that  the  bankrupt  is 
entitled  to  retain  an  amount  sufficient  to  keep  himself  ?  If  you 
are  right,  the  whole  of  his  personal  earnings  are  the  property  of 
the  trustee.] 

The  moment  the  money  came  into  the  bankrupt's  hands  it 
vested  in  the  trustee,  though  it  vested  subject  to  the  provisions  of 
8.  90,  and  the  trustee  must  apply  to  the  Court  under  that  section* 

If  there  is  a  margin  above  what  is  reasonably  necessary  for  the 
bankrupt's  support,  the  trustee  ought  to  have  it.  It  is  for  the 
bankrupt  to  shew  that  the  money  has  resulted  simply  from  the 
exercise  of  his  own  brains. 

[LiKDLET,  L.  J.  Your  argument  comes  to  this,  that,  even  if 
the  Court  makes  no  order,  the  trustee  can  take  the  money  by 
virtue  of  s.  15  of  the  Act,  which  defines  the  prpperty  of  the  bank- 
rupt which  vests  in  the  trustee.] 

At  any  rate  it  is  for  the  bankrupt  to  prove  that  the  money  is 
of  the  nature  of  purely  professional  earnings ;  it  is  sufficient  for 
the  trustee  to  shew  that  he  is  in  the  receipt  of  money.  But, 
treating  it  as  *^  income  "  within  s.  90,  the  trustee  ought  to  have 
the  surplus  beyond  a  reasonable  allowance  for  the  support  of  the 
bankrupt,  hi  Elliott  v.  Clayton  (1)  it  was  held  that  the  assignees 
in  bankruptcy  of  a  surgeon  and  apothecary  were  entitled  to  the 
proceeds  of  his  business,  which  were  the  result  to  a  great  extent 
of  his  personal  labour.  The  Court  held  that  the  case  could  not  be 
materially  distinguished  from  Crofton  v.  Pooh  (2),  in  which  the 
bankrupt  was  a  furniture  broker,  and  it  was  held  that  his  assignees 
were  entitled  to  a  debt  due  to  him  for  the  removal  of  furniture. 
In  Ex  parte  Banks  (3)  an  undischarged  liquidating  debtor  con- 
tracted to  paint  a  yacht  for  49/.  He  received  7Z.  on  accotmt 
during  the  progress  of  the  work,  and  it  was  held  that  the  trustee 
was  entitled  to  the  whole  of  the  balance  of  42/.,  though  it  repre- 
sented partly  the  debtor's  personal  labour,  partly  wages  of  work- 
men, and  partly  the  cost  of  materials. 

The  bankrupt  could  recover  his  fees  in  an  action,  and  this  right 
vests  in  the  trustee  under  s.  15  of  the  Act.    Sect.  19  also  applies. 

[Cotton,  L.J.    Suppose  the  Court  to  say  that  all  that  the 

(1)  16  Q.  B.  581.  '  (2)  1  B.  ifc  Ad.  668. 

C3)  4  Ch.  D.  689. 
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]^k|rupt  x&ay  earn  above  500Z«  a  yeaar  is  to:^go  to  the  trustee ; 
what  is  tp  prevent  the  bankrupt  fcom  saying,  after  he  has  earned 
the  5007.9 1  will  take  no  more  fees  ?] 

The  bankrupt  might  be  ordered  to  keep  an  account  ctf  what  he 
receiYe& 

Tk  L.  WUkinBon,  for  the  bankrupt,  was  not  heard. 

Bbett,  M.B.  Mr.  Hutton  canrieii  on  the  business  of  a  sjurgeon^ 
though  he  is  not  a  member  of  the  College  of  Surgeons.  He  i& 
known  by  the  o(^oql^al  name  of  a  *^  bone-setter/'  and  by  the 
exercise  of  a  great  deal  of  well-known  skill  he  earns  a  considerable 
income*  It  is  the  result  of  his  own  personal,  skill  and  know- 
ledge. He  does  not  earn  any  money  by  selling  or  supplying  to 
his  patients  any  materials.  He  is  not  like  a  person  who  earns 
money  by  the  sale  of  articles  on  which  he  has  exercised  his  skill. 
A  cabinet  maker  exercises  skill  in  the  making  of  cabinets,  but  he 
earns  money  by  selling  the  cabinets  which  he  makesi  His  busi* 
ness  does  not  consist  only  in  the  exercise  of  his  personal  sldll  and 
knowledge,  but  he  sells  the  things  iwhich  are  the  product  of  the 
exerdse  of  that  skill  and  knoiyledge.  Mr.  Hutton  earns  an  income 
only  by  the  exercise  of  his  personal  skill  as  a  'Vbone-sett^r.''  The 
trustee's  application  was  not  for  an  order  dealing  with  any  pro- 
perty which  was  in  the  bankrupt's  possession,  or  any  chose  in 
action^  to  which  he  was  entitled,  but  it  asked  ,the  Court  to  deal 
with  the  proceeds  of  his  personal  skill  and  knowledge  which  had 
not ,  yet  been  earned,  and  which  might  or  might  not  be  earned. 
The  application  asked  the  Court  to  deal  with  the  income  which 
the  bankrupt  might  earn  in  this  way,  and  which,  if  he  did  earn 
it,  would,  it  was  said,  amount  on  the  average  to  loOOZ.  a  year. 
It  appears  to  me  that  such  earnings  of  a  bankrupt  which  may  or 
may  not  arise,  and  which  do  not  depend  on  any  contract,  are  not 
property  of  the  bankrupt  which  passes  to  his  trustee  imder  any 
of  the  previous  sections  of  the  Act.  It  is  impossible  to  say  that 
anything  of  this  nature  is  ^'property."  It  might  as  well  be  said 
that  the  possibility  of  a  bankrupt's  having  a  sum  of  20,0002.  when 
he  dies  is  *^  property  "  within  the  meaning  of  the  Act.  Sect  89 
deals  with  cases  in  which  the  bankrupt  is  entitled,  either  by  the 
bounty  of  the  Crown  or  under  some  Act  of  Parliament,  to  some 
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^  pay,  half-pay,  salary,  emolmaent,  or  pensicm."  He  is  entitlect 
to  one  of  these  things,  though'  he  has  not  got  it  actually  in  pos- 
session, bnt  he  is  certain  to  have  it  if  things  go  on  as  they  are. 
And  the  Conrt  is  empowered  to  deal  with  matters  of  this  kind, 
though  they  are  not  comprised  in  any  of  the  ptevions  sections  of 
the  Act,  for  the  bankrapt  is  certain  to  have  them  though  they 
have  not  yet  come  into  his  possession.  Sect.  90  goes  further  still, 
and  enables  the  C!ourt  to  deal  with  ^  a  salary  or  income  other 
than  as  aforesaid  "  of  which  the  bankrupt  is  in  the  receipt.  What 
is  the  meaning  of  the  word  **  salary  "  in  the  section  ?  It  must 
be  a  salary  of  the  same  kind  as  those  things  which  have  been 
already  mentiohed,  though  it  is  not  paid  in  respect  of  similar 
servicesL  Then  tiiere  is  the  general  word  *^  income."  The  rule 
is  that  general  words  added  to  particular  words  do  not  include 
everything  which  would  come  within  them  according  to  the  literal 
meaning  of  the  English  language,  but  are  to  be  limited  to  things 
ejusdem  generis  with  those  things  which  have  been  previously 
mentioned.  ^  Income,"  therefore,  must  mean  **  income  "  in  the 
nature  of  a  **  salary."  The  trustee  asks  for  an  order  to  allocate  to 
the  payment  of  the  creditors  a  part  of  the  income  which  the  bank- 
rupt may  earn  by  means  of  fees  paid  to  him  by  his  patients 
during  the  continuance  of  the  bankruptcy.  This,  therefore,  is 
alleged  to  be  income  of  the  same  nature  as  a  salary,  and  the  ques- 
tion is  whether  the  income  which  a  man  earns  by  the  exercise  of 
his  personal  skill,  and  which  is  dependent  upon  the  accident 
whether  people  come  to  consult  him  or  not,  and  upon  whether  he 
chooses  to  be  consulted,  is  income  of  the  nature  of  a  salary.  It 
is  only  necessary  to  statd  the  case  to  shew  that  it  is  not.  Therefore 
these  earnings  are  not  within  s.  .90,  and  cannot  be  dealt  with  in 
the  way  which  the  trustee  asks. 


18S4 
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Cotton,  L. J.  This  is  an  appeal  from  the  refusal  of  the  regis- 
trar to  make  an  order  under  s.  90  for  the  payment  of  a  part  of  the 
bankrupt's  income  to  the  trustee  during  the  bankruptcy.  What 
the  trustee  is  asking  for  is  a  prospective  order  for  the  payment  to 
him  of  a  part  of  something  which  it  is  contemplated  that  the 
bankrupt  may  earn.  It  is  quite  different  from  the  case  of  a  bank- 
rupt who  is  entitled  under  a  contract  entered  into  before  the 
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1884  bankruptcy  to  receive  money  after  the  bankruptcy.  The  question 
Ex  PASTE  *  is  whether  a  prospective  order  can  be  made.  What  had  the  bank- 
Bbnwell  y^p^  jjj  ^Q  present  case  ?  He  had  only  the  natural  capacity  and 
HtTTON.  skill  to  earn  an  income  in  the  future,  if  people  should  choose  to 
come  to  him  as  patients.  It  is  only  the  capacity  of  earning  money. 
That  is  the  only  property  which  could- vest  in  the  trustee  under  the 
order.  This  capacity  of  earning  money  could  not  be  sold  so  as  to 
make  the  possessor  of  the  skill  the  slave  of  the  purchaser.  There 
is  nothing  of  the  nature  of  property  which  could  vest  in  the  trustee. 
In  the  cases  provided  for  by  s.  88  the  bankrupt  has  a  rights  if 
things  go  on  as  they  are/to  receive  a  specific  sum  every  year,  and 
then  a  part  of  that  Bum  can  be  set  aside  and  paid  to  the  trustee 
for  distribution  among  the  creditors.  Is  not  s.  90  intended  to 
deal  with  something  of  the  same  nature  ?  In  my  opinion  it  is.  It 
speaks  of  an  order  for  the  payment  to  the  trustee  ^*  of  such  salary 
or  income,  or  any  part  thereof."  In  my  opinion  the  Court  cannot 
under  s.  90  deal  with  the  capacity  which  a  man  has  to  earn  money 
by  the  exercise  of  his  personal  skill.  It  is  impossible  that  any 
definite  part  of  his  earnings  could  be  set  aside.  All  that  the 
Court  could  do  would  be  to  order  that  the  excess  of  his  income 
above  a  certain  fixed  amount  should  be  set  aside,  and  paid  to  the 
trustee.  But  how  could  the  Court  force  the  bankrupt  to  go  on 
working  ?  In  my  opinion  s.  90  points  to  some  definite  annual 
amount  which  is  coming  to  the  bankrupt,  and  in  such  a  case  a 
part  of  it  can  be  set  aside  for  the  benefit  of  his  creditors.  I  think, 
therefore,  that  the  registrar  was  right  in  refusing  the  application. 
It  does  not  appear  that  such  an  order  has  ever  yet  been  made 
with  regard  to  an  income  of  this  kind,  and  I  think  that  the  Court 
ought  not  to  make  a  precedent.  Upon  the  evidence,  I  take  it 
that  the  bankrupt's  income  is  derived  solely  from  the  exercise  of 
his  personal  skill.  The  evidence  all  points  to  fees  paid  to  him 
for  professional  services,  fees  paid  in  respect  of  the  exercise  of 
skill  in  dealing  with  broken  or  wounded  bones,  and  not  in  respect 
of  the  exercise  of  skiU  in  making  materials  more  valuable  and 
then  selling  them. 

LiNDLET,  L.  J.    I  also  am  of  opinion  that  this  case  is  not  within 
8.  90.    This  gentieman  is  carrying  on  the  business  or  profession 
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of  a  surgeon.  His  income  is  perfectly  precarious ;  it  depends  on 
the  number  of  persons  who  come  to  him  as  patients.  There  is 
nothing  in  it  of  the  nature  of  a  pension  or  salary ;  there  is  an 
element  of  uncertainty  in  it.  We  are  asked  to  impound  a  portion 
of  his  fature  earnings  for  the  benefit  of  his  creditors.  It  is  obyious 
that  he  could  defeat  the  order  by  declining  to  see  any  patients. 
Whether  it  would  or  would  not  be  for  his  interest  to  do  so  is  im- 
materiaL  It  appears  to  me  that  an  income  of  this  nature  cannot 
be  impounded  under  s.  90.  In  Ex  parte  Suggins  (1)  the  income 
of  the  bankrupt  was  a  pension  payable  by  a  Colonial  Govern* 
menty  and  was  analogous  to  the  pensions'  which  are  referred  to  in 
s.  89.  That  affords  an  illustration  of  the  kind  of  case  which 
8.  90  was  intended  to  meet.  No  other  case  of  importance  has 
been  referred  to  except  Emden  v.  Carte  (2),  which  does  not  really 
touch  the  present  point.  That  case  only  decided  that  the  trustee 
of  a  bankrupt  could  insist  on  suing  for  damages  for  the  breach 
after  the  bankruptcy  of  a  contract  which  had  been  entered  into 
with  the  bankrupt  before  the  bankruptcy.  The  question  is  whether 
the  professional  earnings  of  the  present  bankrupt  are  an  ^'income" 
of  such  a  nature  as  is  pointed  at  by  s.  90,  and,  for  the  reasons  which 
have  been  already  given,  I  think  that  they  are  not*  It  is  curious 
that  before  the  present  application  no  one  should  ever  have 
thought  of  asking  for  an  order  to  impound  an  income  of  this 
nature. 

Appeal  dismissed.  (3) 

Solicitor  for  trustee :  Thomas  Durante  jun. 

4 

Solicitor  for  bankrupt :  W.  Maynard. 

(1)  21  Ch.  D.  85.  (2)  17  Ch,  D.  768. 

(3)  See  Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  s.  53. 
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Bankrujptcf/ — Bdaiicn  hack  of  Tnutee'a  Title — Assignment  of  Debt — Ship-^ 

Building  Contract — Completion  by  Trustee. 

A  Bhipbuilder  agreed  to  build  a  vessely  the  price  to  be  paid  in  specified  in- 
«talment8.  Part  of  the  work  having  been  done,  but  less  than  the  value  of  such 
part  having  been  paid  to  the  builder,  he  charged  in  favour  of  a  creditor  the  in- 
stalment due  to  him  on  the  delivery  of  the  vessel.  Before  the  ship  Was  com- 
pleted he  became  bankrupt.  The  trustee  in  the  bankruptcy  completed  the 
vessel,  and  in  so  doing  expended  less  than  the  amount  which  remsdned  to  be 
paid  by  the  purchaser : — 

Eeldf  that  the  charge,  being  upon  money  which  had  been  already  earned  by 
the  builder,  was  valid  as  against  the  trustee. 

Ex  parte  Nichdls  (22  Ch.  D.  782)  and  Tooth  v.  HdOett  (Law  Eep.  4  Ch.  242) 
distinguished. 

Appeal  ffom  a  decision  of  the  judge  of  the  Newcastle  County 
Court  holding  that  Messrs.  H.  E.  Moss  &  Co.  were  not  entitled  to 
any  charge  upon  certain  moneys  receiyed  by  the  trustee  in  bank- 
ruptcy. 

On  the  5th  of  May,  ISSS,  a  contract  was  entered  into  between 
Messrs.  T.  and  W..  Toward  &  Co.,  shipbuilders,  at  Low  Benwell, 
and  Messrs.  Leech,  Harrison  &  Forwood,  shipowners,  at  Liyerpool, 
by  which  the  builders  undertook  to  build  for  the  purchasers  a 
steamship  of  the  dimensions,  power,  and  class  therein  specified. 
The  contract  contained  (inter  alia)  the  following  provisions : — 

(2.)  The  vessel  was  to  be  ready  for  delivery  by  the  8th  of  March, 
1884,  and  in  default  for  every  week's  delay  beyond  that  date  the 
builders  were  to  pay  the  purchasers  lOZ.  as  liquidated  damages, 
the  amount  at  the  option  of  the  purchasers  to  be  deducted  from  the 
purchase-money. 

(3.)  The  purchase-money  was  to  be  7150?.,  payment  to  be  made 
as  follows : — 

'^  When  keel  laid  and  framed,  and  angles  are  in  the  yard,  7502. 
in  cash. 

"  When  framed,  500Z.  in  cash  and  500?.  in  bills. 

«  When  plated,  500Z.  in  cash  and  500Z.  in  bills. 

<'  When  launched,  500Z.  in  cash  and  5007.  in  bills. 
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"  When  engines  and  boilers  are  lifted  on  boaid  in  position,  500Z. 
in  cash  and  500Z.  in  bills. 

«  On  delivery,  2400?.  in  cash." 

The  bills  to  be  '^  buyers'  acceptances  of  sellers'  drafts,  to  be 
<lrawn  at  such  dates  (and  renewed  if  necessary)  so  as  to  fall  due 
when  steamer  is  delivered." 

This  contract  was  obtained  for  Toward  &  Co.  through  the  agency 
of  Messrs.  H.  E.  Moss  &  Co.,  shipbrokers,  at  Liverpool. 

The  construction  of  the  vessel  was  delayed,  and  at  the  end  of 
J'ebruary,  1884,  the  work  was  about  two  months  in  arrear.  The 
vessel  was  not  launched  until  about  the  25th  of  February,  1884. 
At  this  time  the  builders  had  received  from  the  purchasers  in 
<»sh  or  in  bills  8950Z.,  which  was  200Z.  more  than  they  were 
entitled  to  under  the  contract.  On  the  4th  of  March,  1884,  Moss 
•&  Co.  having  been  pressing  for  payment  of  the  commission  due 
to  them  by  Toward  &  Co.,  Toward  &  Co.  signed  the  following 
letter  addressed  ^to  the  purchasers :  **  Please  pay  to  Messrs.  H.  E. 
Moss  &  Co.  the  sum  of  129Z.  7^.  6d.  out  of  the  instalment  due  to 
us  when  boat  is  delivered."  This  letter  was  sent  to  Moss  &  Co. 
and  was  by  them  communicated  to  the  purchasers.  On  the  15th 
of  March  Toward  &  Co.  filed  a  bankruptcy  petition  in  the  county 
court,  and  on  the  same  day  a  receiving  order  was  made.  After 
'430me  ineffectual  proceedings  with  a  view  to  a  composition,  the 
debtors,  on  the  24th  of  May,  1884,  were  adjudicated  bankrupts, 
and  on  the  80th  of  May  Henry  Chapman,  who  had  on  the  17th 
of  March  been  appointed  special  manager  of  the  debtors'  business, 
was  appointed  trustee  of  their  estate.  He  proceeded  with  the 
oonstruction  of  the  vessel,  and  on  the  20th  of  June  she  was  com- 
pleted and  delivered  to  the  purchasers.  During  the  progress  of 
the  work  from  the  22nd  of  March  to  the  21st  of  May,  the  pur- 
chasers made  him  various  payments  on  account  of  the  price 
amounting  to  6002.,  and  on  the  20th  of  June  they  paid  him  512Z. 
A  sum  of  429Z.  7s.  Qd,  (being  the  amount  of  the  charge  in  favour 
of  Moss  &  Co.»  and  of  a  similar  charge  of  3002.  given  by  the 
debtors  in  favour  of  a  firm  of  Hawks  &  Co.)  was  retained  out  of 
the  balance  due  by  the  purchasers,  and  was  deposited  in  a  bank 
in  joint  names  to  abide  the  decision  of  the  Court  as  to  the  vali- 
dity of  the  two  charges  which  was  dispu^d  by  Chapman  as  trustee. 
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The  purchaser  had  paid  42802,  to  the  debtors  before  the  appoint* 
ment  of  Chapman  as  manager ;  and  12002.  had  been  paid  to  the 
sub-contractors  for  the  engines  of  the  vessel.  Chapman  expended 
8392.  in  completing  the  vessel.  The  ultimate  balance  due  by  the 
purchasers  was  sajBScient  to  cover  the  8392.  and  the  4292.  Is,  6d, 
Chapman  deposed  that  the  contract  had  not  resulted  in  any  profit 
to  the  debtors'  estate.  The  judge  held,  on  the  authority  of  Ex 
parte  Nichols  (1),  that  the  charge  in  favour  of  Moss  &  Co.  was 
void  as  against  the  trustee  in  the  bankruptcy.  Moss  &  Co. 
appealed.  The  trustee  had  also  raised  a  question  of  fraudulent 
preference,  which  it  became  unnecessary  to  decide. 

J,  Lawson  Walton,  for  the  appellants.  Ex  parte  Nichols  (1)  is 
distinguishable  from  the  present  case.  In  that  case  the  debtors 
were  the  lessees  of  the  Alexandra  Palace,  and  they  entered  into 
an  arrangement  )^ith  the  Great  Northern  Bailway  Company  that 
the  company  should,  in  addition  to  the  railway  fare  paid  by 
persons  travelling  over  their  line  to  the  palace,  receive  the  sums 
payable  by  the  passengers  for  admission  to  the  palace,  and  that 
the  gross  sum  paid  by  each  passenger  for  railway  feure  and  ad- 
mission should  be  divided  between  the  company  and  the  lessees 
in  a  defined  proportion,  the  railway  company  accounting  to  the 
lessees  monthly.  Afterwards  the  lessees,  as  security  for  an  ad- 
vance m^rde  to  them  by  another  person,  assigned  to  him  *^  all  and 
every  the  sums  and  sum  of  money  now  due^  and  owing  and  here- 
after to  become  due  and  owing  "  from  the  railway  company  to  the 
leasees,  and  notice  of  the  assignment  was  given  to  the  company. 
It  was  held  that  the  assignment  was  void  as  against  the  trustee 
in  the  liquidation  of  the  assignors  as  regarded  the  moneys  which 
became  due  from  the  railway  company  to  the  assignors  after  the 
filing  of  the  liquidation  petition.  There  the  debtors  had  no  pro- 
perty in  the  money  received  by  the  railway  company  for  admission 
to  the  palace  until  it  was  received  by  the  company.  The  lessees 
had  no  contract  with  the  persons  who  paid  for  admission.  In  the 
present  case  what  the  bankrupts  assigned  was  a  right  of  property 
which  they  could  have  sold  in  the  market.  The  trustee  could 
take  the  last  instalment  only  subject  to  the  charges  on  it   It  was 

(1)  22  Ch.  D.  782. 
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a  Tslid  equitable  assignment  within  the  decision  of  Brice  y.  Ban- 
nieter.  (1)  It  is  an  equitable  assignment  of  the  bankrupts'  interest 
under  the  contract,  an  assignment  of  that  which  became  due  to 
them  when  the  final  instalment  should  be  paid. 

Tooih  Y.  HaUeU  (2)  does  not  apply.  There  an  assignment  was 
made  by  a  builder  of  part  of  the  amount  due  to  him  on  a  building 
contract.  Nothing  became  due  to  him,  because  he  was  unable  to 
complete  the  contract,  and  it  was  completed  by  another  person, 
who  was  paid  for  his  work  by  the  builder's  employer. 

It  may  be  contended  that  the  document  of  the  4th  of  March 
was  really  a  bill  of  exchange,  and  that  it  was  inoperative  because 
it  was  not  stamped.  But  Brice  y.  Bannister  (1)  shews  that  it 
was  not  a  bill  of  exchange. 

Pollard,  and  MiicaJfe  Dale,  for  the  trustee.  Tooth  y.  SaUeit  (2) 
applies,  and  shews  that  the  right  to  receive  money  at  a  future 
time  is  not  property  which  is  assignable  as  against  the  trustee  in 
bankruptcy  of  the  assignor. 

The  contract  resulted  in  a  loss  to  the  bankrupts*  estate ;  the 
trustee  has  to  meet  claims  on  the  estate  for  materials  supplied  to 
the  bankrupts.  The  right  to  the  final  instalment  vested  in  him  by 
virtue  of  the  relation  back  of  his  title,  so  as  to  override  the  assign- 
ment, and  the  work  which  the  trustee  had  done  since  the  bank- 
ruptcy has  caused  the  money  to  become  payable.  At  the  date 
of  the  assignment  there  was  no  money  due  under  the  contract  to 
the  bankrupts,  and  no  money  growing  due  to  them  under  it  the 
right  to  receive  which  depended  only  on  lapse  of  time.  The  case 
is  quite  different  from  that  of  a  building  contract  where  a  certain 
percentage  of  money  actually  earned  is  retained  by  the  purchaser 
after  it  has  been  earned  by  the  builder.  There  was  no  debt  due 
to  the  bankrupts  at  the  time  when  they  made  the  assignment. 
The  money  was  to  become  payable  only  if  something  was  done  by 
the  bankrupts,  and  that  something  was  done  not  by  them,  but  by 
the  trustee.  The  trustee  has  taken  the  burden  of  the  contract, 
and  he  is  entitled  to  the  benefit  of  it. 

Moreover,  the  assignment  is  really  a  bill  of  exchange  within 
the  definition  contained  in  s.  3  of  the  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61).    Ex  parte  Shdlard.  (3) 

(1)  3  Q.  B.  D.  569.  (2)  Law  Rep.  4  Oh.  242. 

(3)  Law  Rep.  17  £q.  109. 
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[Cave,  J.  At  least  three  of  the  conditions  mentioned  in  s,  3 
are  not  complied  with  in  this  case ;  it  is  not  an  iinconditiotial 
order  for  payment ;  it  is  not  an  order  to  pay  on  demand,  or  at  a 
fixed  or  determinable  future  time ;  and  it  is  not  an  order  to  pay 
to  the  order  of  a  specified  person  or  to  bearer. 

Mathew,  J.  It  was  evidently  intended  to  be  a  charge,  not 
a  bill  of  exchange.] 

It  is  in  e£fect  an  unconditional  order  to  pay. 

Mathew,  J.  I  am  of  opinion  that,  upon  the  point  whether 
Ex  parte  Nichols  (1)  applies  to  the  charge  in  favour  of  the  appel- 
lants, the  judgment  of  the  learned  county  court  judge  was  wrong, 
and  the  appeal  must  be  allowed. 

The  actual  state  of  things  at  the  time  when  the  charge  was 
made  may  be  stated  in  this  way.  Speaking  roughly,  about  six- 
sevenths  of  the  work  to  be  done  under  the  contract  had  been 
actually  done,  and  about  two-sevenths  of  the  work  (speaking 
agaii;  very  roughly,  and  for  the  purpose  of  illustration  only) 
remained  to  be  paid  for.  In  that  state  of  things  a  charge  is 
granted  which  was  intended  to  operate  upon  the  margin  payable 
in  respect  of  the  execution  of  the  work  out  of  what,  as  a  matter 
of  fact,  had  been  actually  earned  by  the  builders  at  the  time 
when  the  charge  was  granted.  It  was  admitted  in  the  course  of 
the  argument,  that,  if  the  margin  had  been  created  in  the  way  in 
which  a  margin  sometimes  comes  into  existence  under  a  building 
contract,  viz.,  by  the  reservation  of  a  certain  percentage  of  each 
instalment,  if  such  a  reservation  had  been  made,  and  the  sum  so 
reserved  was  not  to  be  payable  until  some  time  after  the  com- 
pletion of  the  work,  it  could  not  be  questioned  that  a  valid  charge 
might  be  made  upon  that  margin  as  a  subject  of  property.  I  am 
unable  to  distinguish  in  principle  such  a  case  &om  the  present 
case.  The  position  of  the  contracting  parties  in  each  case  appears 
to  me  to  be  exa^ctly  the  same.  In  the  one  case  the  money  has 
been  earned  under  the  terms  of  the  contract,  and  in  the  other, 
the  contractor  is  compelled  by  the  terms  of  the  contract  to  spend 
more  than  he  receives.  The  position  of  the  contractor  in  each 
case  is  in  principle  the  same.  But  it  is  said  that  the  case  is  con- 
cluded by  the  authority  of  Ex  parte  Nichols  (1)  which  is,  of  course, 

(1)  22  Clk  D.  782. 
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binding  upon  us  if  it  is  in  point.  But  when  you  look  at  Ex  parte 
Nickels  (1)  it  is  plain  that  the  ground  of  the  decision  was  that 
the  subject  of  assignment  was  something  which  had  not  beei^ 
«amed  by  the  assignor.  The  subject  of  the  assignment  was 
something  which  could  only  be  earned  after  the  assignment  was 
made.  Jessel,  M.B.9  in  his  judgment,  put  the  case  clearly  upon 
that  footing.  He  said  (2),  *^  It  is  really  the  same  thing  as  if  the 
money  had  been  paid  by  the  public  at  the  doors  of  the  Palace. 
It  represents  gross  earnings  of  the  persons  who  are  carrying  on 
the  trade.  When  a  man  becomes  a  bankrupt  the  bankruptcy 
relates  back  to  the  act  of  bankruptcy  on  which  it  is  founded,  and 
the  receipts  from  his  business  after  the  date  of  the  act  of  bank* 
ruptcy,  though  they  are  in  the  hands  of  an  agent  who  has  received 
them,:pass  to  the  trustee  in  the  bankruptcy.  The  income  derived 
from  the  business  after  the  act  of  bankruptcy  passes  to  the  trustee. 
The  business  of  the  Palace  being  carried  on,  these  sums  are  pay- 
ments made  by  the  customers  to  the  man  who  was  carrying  it  on. 
They  stand  in  the  same  position  as  payments  made  by  the  public 
for  admission  to  a  theatre,  or  payments  made  by  the  customers  of 
a  man  who  keeps  a  cheesemonger's  shop.'*  The  analogy  on  which 
the  Master  of  the  Bolls  relies  is  that  of  a  business  carried  on  and 
profits  earned  in  it,  shewing  that  he  regarded  the  subject  of  the 
assignment  as  something  which  had  not  been  earned  at  the  date 
of  the  assignment.  ''  That  being  so,  it  is  clear  that  the  title  of 
the  trustee  relates  back  to  the  act  of  bankruptcy,  i.e.,  to  the  filing 
of  the  petition.  But  it  is  said  that  the  payments  were  receiyed 
by  the  railway  company  under  a  contract  which  the  trustee 
affirms.  That  is  a  fallacy.  The  trustee  would  have  had  a  right 
to  the  debtors'  share  of  the  gross  sums  received  by  the  company, 
even  if  he  had  annulled  the  contract.  His  affirmance  of  the  con* 
tract  was  only  an  assent  to  the  division  of  the  gross  sums  in  the 
proportion  there  laid  down ;  he  did  not  adopt  the  contract  in  any 
other  sense.  That  being  so,  his  title  is  quite  unaffected  by  any 
assent  to  the  contract.  Then  it  is  said  that  the  respondents  are 
claiming  imder  a  mortgage  or  assignment  made  to  them  by  the 
bankrupts  before  the  bankruptcy.  The  answer  to  that  is,  that  by 
no  assignment  or  charge-  can  a  bankrupt  give  a  good  title  as 

(1)  22  Ch,  D.  782.  (2)  22  Ch.  D.  785. 
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1884  against  his  trustee  to  profits  of  his  business  accruing  after  the 
commencement  of  the  bankruptcy.  The  bankrupt  cannot,  as 
against  the  trustee,  assign  these  profits:  they  are  not  his  pro- 
perty." It  is  perfectly  clear  that  the  ratio  decidendi  is  this, — 
Ma^e^  J.  ^^^^  which  is  earned  at  the  date  of  the  assignment,  and  is  the 
subject  of  property,  may  be  assigned,  while  that  which  remains  to 
be  earned  cannot  be  assigned.    So  much  for  that  point. 

There  remains  the  question  of  fraudulent  preference.  This 
part  of  the  case  has  not  been  dealt  with  by  the  learned  county 
court  judge,  and  the  facts  have  not  been  thoroughly  investigated. 
We  will  therefore  give  the  trustee  the  option  of  investigating 
this  matter  further  before  the  county  court  judge,  at  the  risk  of 
having  to  pay  the  costs  in  respect  of  that  claim  if  he  should  fail. 
The  learned  county  court  judge  having  the  materials^  before 
him  will  deal  with  the  costs  as  he  in  his  discretion  shall  think 
fit* 


Cave,  J*  I  am  of  the  same  opinion.  I  wish  to  add  a  few 
words  upon  the  cases  which  have  been  cited.  There  are  observa- 
tions in  Ex  parte  Nichols  (1),  and  particularly  an  interlocutory 
observation  of  Jessel,  M.B.,  which  to  my  mind  are  capable  of 
being  misunderstood,  and  I  can  well  believe  that  the  learned 
county  court  judge  may  have  supposed  that  in  deference  to  Ex 
parte  Nichoh  (1)  he  was  bound  to  come  to  a  conclusion  which,  as 
I  gather  from  what  has  been  said,  was  somewhat  repugnant  to  his 
own  ideas  of  justice.  I  am  glad  to  say  that  that  is  not  what  the 
law  requires.  In  Ex  parte  Nichols  (1)  the  &ct8  were  very  different 
from  those  of  the  present  case.  The  present  case  would  be  analo- 
gous to  Ex  parte  Nichols  (1)  if,  for  instance,  the  debtors  had  on  the 
81st  of  December  last  executed  a  charge  upon  all  moneys  which 
they  should  be  entitled  to  receive  under  contracts  entered  into 
by  them  during  the  year  1884,  and  had  on  the  Ist  of  January 
become  bankrupt,  and  the  trustee  in  the  bankruptcy  had  then 
carried  on  the  business,  entered  into  contracts,  and  received 
money  under  those  contracts.  If  the  person  to  whom  the  charge 
which  I  have  supposed  had  been  given  had  sought  to  get  from 
the  trustee  the  moneys  which  he  had  earned  by  carrying  on  the 

(1)  22  Ch.  D.  782. 
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business,  and  by  completing  the  contracts  entered  into  after 
the  bankruptcy,  then  undoubtedly  the  principle  of  Hx  parte 
Nichcis  (1)  would  have  applied.  Again,  with  regard  to  Tooth  y. 
HdCUtt  (2),  if  in  the  present  case  there  had  been  so  little  work 
done,  or  so  much  money  receiyed  by  the  debtors  for  what  had 
been  done,  that,  after  completing  the  yessel,  the  sum  due  to  them 
from  the  shipowners  was  not  sufiScient  to  pay,  or  not  more  than 
sufiBcient  to  pay,  what  the  trustee  had  had  to  expend  in  the  com- 
pletion of  the  yessel,  then  it  is  clear  that  Tooth  y.  Haliett  (2) 
would  haye  applied,  and  that  there  would  be  nothing  left  which 
could  be  attributed  to  the  work  done  by  the  debtors,  or  to  which, 
consequently,  the  persons  holding  the  charge  could  haye  any 
right.  Sut  in  this  particular  case  the  facts  are  entirely  different. 
Suppose  the  case  of  a  man  who  was  within  100/.  of  finishing  a 
contract,  which  would  entitle  him  on  completion  to  receiye  5000Z., 
and  he  went  to  a  tradesman  and  said,  *^  I  want  materials  to  finish 
this  contract ;  let  me  haye  50/.  worth  of  materials,  and  I  will  giye 
you  a  charge  upon  the  5000/.  instalment  which  is  coming  to  me, 
and  of  which  I  haye  already  earned  490QZ. ;"  if  before  he  could 
finish  the  work  he  became  bankrupt,  it  might  just  as  well  be  said 
that  his  trustee  was  entitled  to  finish  the  contract  at  the  expense 
of  100/.,  and  take  the  whole  of  the  5000/.,  without  regard  to  the 
charge  which  had  been  giyen  by  the  bankrupt.  I  cannot  con- 
ceiye  anything  which  would  be  more  unjust,  or  which  would  more, 
interfere  with  a  perfectly  legitimate  attempt  by  a  trader  to  raise 
money  when  he  happened  to  be  in  want  of  it  for  the  purpose  of 
completing  a  lucratiye  contract,  and  I  should  be  yery  sorry  if  I 
were  compelled  to  hold  that  that  was  the  law.  I  am  satisfied 
that  it  is  not,  and  that  this  case  does  not  fall  within  either  Ex 
parte  Niehob  (1)  or  Tooth  y.  HaUett.  (2)  Consequently,  as  to 
that  part  of  the  case,  the  decision  of  the  county  court  judge  must 
be  reyersed«    The  trustee  must  pay  the  costs  of  the  appeal  on 

thispmnt* 

Appeal  allowed. 

FoUard  asked  for  leaye  to  appeal  to  the  Court  of  Appeal. 

The  Coubt  refused  the  application. 

(1)  22  Ch.  D.  782.  (2)  Law  Rep.  4  Ch.  242. 
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Dec.  19.    Pollard  renewed  tiie  application  for  leare  to  app^ 
in  the  Court  of  Appeal  ex  parte.  ' 

'  PetBTT,  K.B.  It  appeals  to  me  that  the  merits  of  the  case  are 
entirely  against  the  tmstee,  and  I  do  not  think  there  is  any 
doabt  about  the  point  of  law  such  as  would  justify  us  in  allowing 
an  appeal.  ; 

C!oTTON  and  Lindley,  L  J  J.,  concurred. 

Solicitors  for  appellants;  W.  W.  Wynne  dk  Son, /or  H.  Forshaw 

&  Sawkina^  Liverpool. 

Solicitors  for  trustee  i  J.E.d H. 8eoU,for  T.  TinieyJDaJe, South 

Shields^ 

W.  L.C. 


2^09.88; 


[IN  THE  OOUBT  OF  APPEAL.] 

BOOTH  V.  SMiTfi. 

Bent-charge — Apportionment — Release  of  Pari  of  the  Herediiamaits — ^22  &  23 

'     Vict.  c.  36,  8. 10. 

The  effect  of  22  &  23  Vict.  c.  35,  s.  10,  is  that  where  the  owner  of  land,  which 
is  subject  to  a  rent-charge,  sells  and  conveTS  such  land  in  separate  portions  to 
different  persons,  and  the  person 'entitled  to  the  rent^charge  joins  in  the  con- 
veyance of  one  only  of  such  portions  and  releases  it  from  the  rent-charge,  with- 
out the  concurrence  of  the  person  to  whom  the  other  portion  has  been  conveyed, 
the  whole  of  such  rent-charge  is  not  extinguished,  but  only  a  proportionate  part 
of  it  can  be  recovered  from  the  person  to  whom  the  unreleased  portion  wfu* 
conveyed. 

AppeaIi  from  the  judgment  of  Stephen,  J.,  upon  the  trial  of 
an  action  for  arrears  of  a  rent-charge. 

It  appeared  that  Frederick  Gri£Sths,  who  died  in  Mardi,  1875, 
by  his  will,  dated  the  28th  of  September,  1874,  devised  to  his  son, 
William  Griffiths,  in  fee  his  house,  shop,  and  premises  in  Epping, 
with  his  garden,  stabling,  and  appurtenances,6ubject  to  and  charge- 
able with  an  annuity  of  202.  to  his  daughter  (the  plaintiff  in  this 
action)  for  her  life. 

In  1876  William  Griffiths  sold  part  of  such  hereditaments  to 
the  defendant  for  80Z.,  and  he  afterwards  conyeyed  the  residue  of 
such  hereditaments  to  one  George  Wright  for  3507.  The  sale  to 
George  Wright  was  free  of  the  annuity  charged  thereon,  and  the 
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plftiwfjff  was  ^  party  to  the  deed  of  oonyeyaiice  and  joined  with       I88i 
W.  Griffitlis  in  releasing  the  part  of  tiie  hereditaments' oonveyed      booth 
to  Wright  from  her  annnity,  bnt  she  was  no  party  to  the  deed  con-      sxtth. 
Toying  the  patt  which  was  sold  to  the  defendant,  and  which  was 
80  conyeyed  to  him  nnreleased  from  this  annnity.    The  convey- 
ance to  Wright,  though  made  afterwards,  was  in  performance  of  a 
contract  of  purchase  made  prior  to  the  purchase  by  the  defendant. 

The  present  action  was  brought  by  the  plaintiff  to  recover  five 
years  arrears  of  her  annuity  of  207.  charged,  inter  alia,  on  the 
hereditaments  which  had  beccmie  vested  in  the  defendant. 

The  action  was  tried  before  Stephen,  J.,  without  a  jury,  when 
that  learned  judge  gave  judgment  for  the  defendant,  being  of 
opinion  that  as  the  defendant  did  not  concur  in  releasing  the 
hereditaments  conveyed  to  Wright,  the  10th  section  of  22  ft  28 
Yict.  c.  35  (1),  had  not  the  effect  of  preventing  the  extinguish- 
ment of  the  whole  rent-charge  by  the  release  of  part  of  the  land 
charged  therewith. 

The  plaintiff  appealed* 

Barber,  Q.O.,  and  J.  Outier,  for  the  plaintiff.  The  question  in  this 
case  is  as  to  what  is  the  proper  construction  of  s.  10  of  22  &  23 
Yict  c.  35.  There  has  hitherto  been  no  case  in  which  any  Court 
has  had  to  construe  the  latter  part  of  that  section  and  to  deter- 
mine who  are  the  *^  parties  interested "  therein  referred  to,  and 
what  are  their  rights  which  are  so  preserved  by  that  clause.  The 
decision  of  Stephen,  J.,  practically  nullifies  the  enactment  which 
was  intended  to  get  rid  of  the  inconvenience  of  the  old  law  by 
which  the  release  of  part  of  the  land  charged  with  an  annuity 
was  a  release  of  the  whole  land.  Sheppard's  Touchstone,  by 
Preston,  p.  845,  shews  *  some  of  the  contrivances  of  conveyancers 
to  evade  that  law  and  the  inconvenience  which  it  occasioned. 
The  object  of  the  enactment  was  to  remedy  this,  and  to  enable 
part  of  the  land  to  be  released  without  extinguishing  the  whole  rent- 

(1)  By  s.  10  of  22  &  23  Vict.  c.  35 :  the  rent-charge  out  of  the  heredita- 
"The  release  from  a  rent-charge  of  part  ments  released,  without  prejudice 
of  the  hereditaments  charged  there-  nevertheless  to  the  rights  of  all  parties 
with  shall  not  extinguish  the  whole  interested  in  the  hereditaments  re- 
rent-charge,  but  shall  operate  only  to  maining  unreleased,  and  not  concurring 
bar  the  right  to  recover  any  part  of  in  or  confirming  the  release.'* 
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1884  charge.  The  latter  part  of  the  10th  section  means  by  the  '^  parties 
Booth  interested  '*  the  owners  of  the  land  subject  to  the  rent-charge ; 
SMim  ^  ^^  ^^^^^  William  Griffiths.  The  pkdntiff,  the  annuitant^  after 
haying  released  the  portion  conyeyed  to  Wright,  was  entitled  to 
haye  her  aimnity  out  of  that  part  of  the  land  which  was  unreleased, 
and  to  leaye  the  defendant  to  get  contribution  from  the  owner  of 
the  other  portion  of  the  land,  such  right  to  contribution  being  the 
only  right  which  could  be  preseryed  to  him  by  the  10th  section. 
But  at  all  eyents  the  whole  aimuity  was  not  gone,  and  the  plaintiff 
was  at  least  entitled  to  recoyer  a  proportionate  part  from  the 
defendant.  With  reference  to  the  point  as  to  whether  the  defen- 
dant is  personally  liable  to  be  sued  in  this  action  the  case  of 
Thomas  y.  Sylvester  (1)  is  an  authority  that  since  real  actions 
haye  been  abolished  by  3  &  4  Wm.  4,  c.  27>  debt  lies  for  the 
rent-charge  against  the  terre  tenant. 

J.  Q.  Witt  {OUberi  Metcalfe,  with  him),  for  the  defendant.  If 
the  plaintiff  has  a  right  to  recoyer  the  whole  annuity  from  the 
defendant  then  the  defendant  would  be,  esttitled  to  recoyer  con- 
tribution from  Wright,  whose  land  had  been  expressly  released  by 
the  plaintiff,  which  would  haye  the  effect  of  nullifying  the  statute, 
and  the  intention  of  the  parties  to  the  conyeyance  to  Wright  to 
bar  the  right  to  recoyer  any  part  of  the  annuity  out  of  the  released 
portion  of  the  land.  The  defendant,  moreoyer,  is  a  '^person 
interested  "  within  the  meaning  of  the  latter  part  of  the  10th 
section,  and  not  haying  concurred  in  or  confirmed  the  release  of 
the  portion  conyeyed  to  Wright  his  rights  are  preseryed,  and 
those  rights  must  be  the  rights  he  would  haye  had  if  the  statute 
had  not  been  passed,  namely,  the  right  to  be  released  altogether 
by  the  release  of  part  of  the  land  from  the  rent-charge.  Next 
eyen  assuming  this  annuity  to  be  a  legal  rent-charge,  no  personal 
action  will  lie  against  the  defendant  to  recoyer  it,  but  in  fact  it 
is  not  a  legal  but  only  an  equitable  rent-charge,  and  no  such 
action  as  this  will  now  lie  for  it 
J.  Cutler,  in  reply. 

Brett,  M.K    In  this  case  the  plaintiff  had  an  annuity  of  201. 
a  year,  which  was  a  rent-charge  on  certain  property.    The  owner 

(1)  Law  Bep.  8  Q.  B.  368. 
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of  that  property  parted  with  the  whole  of  it,  but  at  different  times  1884 
and  to  different  persons ;  part  of  it  he  sold  at  one  time  to  the  booth 
defendant,  and  the  other  part  he  afterwards  sold  to  one  Wright.  gi^. 
When  VTright  purchased  his  portion  of  the  land  the  owner  of  it 
releietsed  him  from  the  rent-charge  thereon,  and  the  plaintiff,  the 
annuitant,  joined  in  such  release,  so  that  that  portion  of  the  land 
sold  to  Wright  was  released  from  the  annuity.  The  annuitant, 
howeyer,  was  no  party  to  the  deed  by  which  the  land  was  sold  to 
the  defendant  unreleased  from  her  annuity,  and  the  question 
which  has  arisen  is  whether  she  can  sue  the  defendant  for  the 
whole  or  any  part  of  her  annuity?  One  point  taken  by  the 
defendant's  counsel  was  that  the  form  of  action  was  wrong.  It  is 
immaterial  to  determine  that,  because  when  the  alternative  was 
put  to  him  whether  there  was  any  other  form  of  action  which  he 
preferred,  he  declined  to  state  any  to  which  ^  might  be  altered. 
Howeyer,  in  my  opinion,  this  being  a  rent-charge,  if  it,  or  any 
part  of  it,  can  be  recoyered  at  all,  it  can  be  recoyered  by  an 
action  of  debt.  That  reduces  the  question  to  this,  what  is  the 
effect  of  8. 10  of  22  &  23  Vict.  c.  35  ?  The  owner  of  land  subject 
to  a  rent-charge  may  desire  to  get  part  of  the  land  released  from 
the  rent-charge  whilst  he  remains  owner  of  the  other  part  of  it, 
or  he  may  wish  to  get  rid  of  the  whole  of  his  land  and  he  may 
do  so,  and  the  annuitant  may  concur  only  in  releasing  a  part  of 
it  from  the  annuity.  Under  such  a  state  of  things  it  is  said  on 
behalf  of  the  present  plaintiff  that  the  whole  of  the  rent-charge 
would  be  payable  out  of  the  unreleased  part,  whilst  on  the  other 
side  the  argument  comes  to  this,  that  neither  the  whole  nor  any 
portion  of  the  rent-charge  would  be  payable  out  of  the  unreleased 
part.  The  first  part  of  the  section  says :  **  The  release  from  a 
rent-charge  of  part  of  the  hereditaments  charged  therewith  shall 
not  extinguish  the  whole  rent-charge,  but  shall  operate  only  to 
bar  the  right  to  recover  any  part  of  the  rent-charge  out  of  the 
hereditaments  released."  Then  the  latter  part  of  the  section  says 
this  is  to  be  without  prejudice  to  the  rights  of  persons  interested 
in  the  "  property  remaining  unreleased,  and  not  concurring  in  or 
confirming  the  release."  Take,  then,  the  case  of  an  owner  of  land 
who  obtains  the  concurrence  of  the  annuitant  to  the  release  of 
part  of  the  land  but  remains  the  owner  of  the  rest*    In  that  case 
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18S4  such  owner  would  be  a  party  coneurring  in  and  oonfirming  the 
Booth  release,  and  therefore  he,  not  being  a  person  within  the  meaning 
Bmtth.  ^^  ^^  latter  part  of  the  section  whose  rights  in  the  unreleased 
part  of  the  land  were  preserved,  would  be  bound  to  pay  the  whole 
annuity  in  respect  of  such  unreleased  part.  In  the  case  how 
before  us,  however,  the  defendant  is  entitled  to  the  benefit  of  this 
latter  and  saving  part  of  the  section,  and  his  rights  are  preserved 
as  he  did  not  concur  in'  or  confina  the  release.  What  then  are 
those  rights  ?  If  he  had  had  to  pay  the  whole  of  the  annuity  he 
would  have  had  a  right  to  contribution  and  would  have  been  left 
ultimately  to  pay  only  that  part  of  it  which  would  have  been  the 
proper  proportion  payable  in  respect  of  his  unreleased  part  of  the 
land.  Therefore,  I  think  that,  according  to  the  rights  reserved 
to  him  by  the  statute  he  ought  to  pay  only  such  portion  of  the 
annuity  as  is  represented  by  the  proportion  of  his  land  to  the 
land  released,  that  is,  about  a  fifth,  or  42.  a  year,  and  for  that 
amount  this  judgment  ought  to  be  for  the  plaintiff 

Cotton,  L.  J.  The  action  is  brought  for  an  annuity  which  was 
charged  on  certain  land,  and  the  defendant  is  the  purchaser  of 

.part  of  the  land  which  was  so  charged.  On  the  sale  of  the  other 
part  of  the  land,  the  annuitant  joined  with  the  owner  in  releasing 
that  part  from  the  annuity.  Under  the  old  law  the  effect  of  such 
release  of  part  of  the  land  would  have  been  that  the  annuity  would 
have  been  gone  altogether  as  a  charge  on  the  land.  The  incon- 
venience of  this  was  great  when  the  owner  of  the  land  desired  to 
sell  a  part  of  it,  and  one  of  the  modes  adopted  to  get  rid  of  the 
effect  of  the  law  was  to  have  a  re*grant  of  the  annuity.  The  10th 
section  of  the  Act  22  &  23  Yict.  c.  35,  was  passed  to  remedy  this 
inconvenience.    It  says  in  the  first  part  that  the  release  from  a 

( rent-charge  of  part  of  the  land  charged  shall  not  operate  as  a  dis- 
charge of  the  whole  land,  but  only  of  the  part  released.    So  far 

.  the  enactment  was  contemplating  only  ihe  case  of  the  person 
selling  being  the  owner  of  the  whole  of  the  land  which  was  subject 
to  the  rent-charge,  and  selling  a  part  discharged  from  the  rent- 
charge  with  the  concurrence  of  the  pei^on  entitled  to  the  rent- 
charge,  and  the  effect  of  that  would  be  to  make  the  rent-charge 
recoverable  only  out  of  that  portion  of  the  land  which  had  not 
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lieen  released  from  but  zexnained  subject  to  therent-charge,  and  id84 
that  is  quite  right,  for  there  is  no  reason  why  the  person  who  had  Boom 
been  owner  of  the  whole  land  should  be  released  from  any  portion  s^^^ 
of  the  rent-charge.  So  the  same  result  would  be  where  the  release 
of  part  of  the  land  from  the  rent-charge  takes  place  with  the  con- 
cuzrence  of  all  who  may  then  be  the  owners  of  that  portion  of  the 
land  which  is  unreleased.  The  latter  part  of  s.  10  preserves  the 
rights  of  such  persons  where  they  do  not  concur.  The  learned 
Judge  who  tried  this  action  was  of  opinion  that  as  the  defendant 
did  not  concur  in  the  release  to  Wright,  his  rights  were  such  as 
they  would  have  been  if  the  Act  of  22  &  23  Vict.  c.  35,  had  never 
been  passed,  and  that  therefore  the  defendant's  land  was  discharged 
altogether  of  the  roit-charge.  In  my  opinion  he  was  wrong.  The 
section  does  not- say  the  rights  of  the  persons  interested  shall  be 
the  same  as  they  would  have  been  if  the  Act  had  not  been  passed, 
but  that  they  shall  not  be  prejudiced,  and  it  means  that  such  rights 
as  they  had  which  were  not  inconsistent  with  the  earlier  part  of  the 
section  shall  be  preserved.  It  was  argued  for  the  plaintiff  that  it 
only  saved  the  right  to  contribution  which  the  owner  of  the  part 
of  the  land  which  was  not  released  bed  against  the  owner  of  the 
other  part  of  the  land  which  had  been  originally  charged  with  the 
annuity,  that  is  very  much  the  same  as  saying  that  the  rights  shall 
be  the  same  as  if  the  Act  had  not  been  passed,  and  is  not,  I  think, 
the  true  construction  of  the  section.  I  think  I  can  conceive  what 
the  section  really  means.  The  right  to  contribution  was  because 
the  law  meant  that  each  part  of  the  land  should  not  bear  more  than 
its  proportion  of  an  annuity  with  which  the  whole  land  was  charged. 
In  the  present  case  the  annuitant  joined  in  releasing  one  part  of  the 
land  from  her  annuity,  then  the  owner  of  that  part  which  was  not 
released  ought  not  to  be  liable  for  more  than  such  proportion  of 
the  annuity  as  corresponded  with  his  portion  of  the  land.  Before 
any  part  of  the  land  was  released  he  was  liable  to  pay  the  entire 
annuity,  and  if  he  did  so,  he  had  a  right  to  contribution  against 
the  owner  of  the  other  part  of  the  land.  It  is  that  right  one  must 
look  to  in  construing  this  section,  and  we  ought,  I  think,  to  so 
construe  it  as  to  say  that  the  portion  of  land  unreleased  is  liable, 

but  only  for  its  proportion  of  the  annuity. 

2  A2  2 
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1884  LiKDLEY^  L.J.    I  am  of  the  same  opinion.     The  section  is 

BooTE  rather  ohscure,  but  the  first  thing  to  do  is  to  see  what  is  the 
SmTH.  object  of  the  whole  of  it.  It  was  evidently  intended  to  put  an 
end  to  the  old  law  by  which  if  one  released  part  of  the  land 
from  the  annuity  charged  on  it  the  whole  annuity  was  gone.  It 
was  not  thought  desirable  that  the  enactment  should  say,  nor 
does  it^  that  in  all  cases  in  which  a  part  of  the  land  is  released 
the  annuity  shall  be  apportioned,  because  when  the  owner  of  a 
large  estate  subject  to  a  rent-charge  cuts  up  his  land  into  parcels, 
it  is  not  wished  often  to  apportion  the  rent-charge,  but  rather 
that  the  whole  of  it  should  be  thrown  on  some  particular  part. 
It  was  intended,  I  think,  to  distinguish  between  the  effect  of  a 
release  of  part  of  the  land  where  the  persons  interested  in  the 
other  part  concur,  and  where  they  do  not  concur.  In  the  former 
case  the  annuity  would  not  be  apportioned,  but  would  be  payable 
entirely  out  of  the  unreleased  part,  but  in  the  latter  case  the 
unreleased  part  ought  to  be  liable  only  to  a  proportionate  part  of 
the  annuity,  otherwise  the  result  would  be  that  either  the  whole 
of  the  land  would  be  released  contrary  to  the  enactment,  or  else 
there  would  be  a  right  to  contribution  inyolving  circuity  of 
action.  This  is  all  avoided,  and  a  reasonable  result  is  produced 
by  construing  the  latter  part  of  this  section  with  reference  to  the 
first  in  the  way  we  have  now  done.  The  judgment  will  be  reversed, 
and  will  be  for  the  plaintiff  for  a  proportionate  part  of  her  annuity. 

Judgment  r evened. 

Solicitors  for  plaintiff:  TippeUs  iSk  Son. 

Solicitors  for  defendant :  TampUn^  Tayler,  (&  Joseph. 

W.  P. 
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THE  QUEEN  v.  RAWLINS.  1884 

THE  QUEEN  v.  DIBBIN.  J>gg  g- 

Poor-rate — Salary  derived  from  Foor^rate — Duqualification  of  Guardian — 6  <fe  6 
Vict.  c.  67, «.  14 — Clerk  of  Highway  Board — Clerk  of  School  Board-^Payment 
out  of  Funds  raised  in  a  Poar-ratt—Zl  A  28  Vict,  c  101,  s.  32;  33  <fc  34 
Vict.  e.  76. 

The  Act  6  &  6  Vict.  c.  67,  s.  14,  which  enacts  that  **  no  person  receiving  any 
fixed  salary  •  .  .  from  the  poor-rates  in  any  parish  or  union  shall  be  capable  of 
serving  as  a  guardian  in  such  parish  or  union"  does  not  apply  to  the  clerk  of 
a  highway  board  or  of  a  school  board  whose  salary  is  paid  out  of  the  highway 
or  school  board  fiind  collected  as  a  poor-rate  by  the  overseers  in  pursuance  of 
precepts  issued  to  them  under  the  Highway  Act,  1864,  27  &  28  Vict.  c.  101,  or 
the  Elementary  Education  Act,  1870,  33  &  34  Vict.  c.  76,  respectively. 

BuLE  calling  on  the  defendant  Bawlins  to  shew  cause  why  an 
infonnation  in  the  natnre  of  a  qno  warranto  should  not  be. ex- 
hibited against  him  to  shew  by  what  authority  he  claimed  to 
exercise  the  office  of  a  guardian  of  the  poor  of  the  parish  of 
Wimbome  Minster  in  the  Wimbome  and  Cranbome  Union,  on 
the  ground  that  he  received  a  fixed  salary  from  the  poor-rates  of 
the  union.  The  affidavit  on  which  the  rule  nisi  was  granted 
etated  that  Bawlins  had  been  elected  and  had  acted  as  a  guardian 
of  the  poor  of  the  said  union ;  that  he  was  clerk  to  the  W^imbome 
Highway  District  Board,  which  included  several  parishes  in  the 
union,  at  the  annual  salary  of  £50  paid  out  of  moneys  raised  from 
the  poor-rate  for  the  several  parishes  in  the  Wimbome  highway 
district ;  that  the  rates  required  for  the  purposes  of  the  Wim- 
bome highway  board  were  raised  by  a  precept  from  the  way- 
wardens of  the  board  to  the  overseers  of  the  poor  of  the  several 
parishes  within  the  highway  district,  except  the  parish  of  Wim- 
bome Minster,  to  provide  out  of  the  poor-rate  to  be  levied  for  the 
parish  the  amount  of  the  highway  precept ;  and  5  &  6  Yict.  c^  57 
8. 14  was  cited.  (1) 

(1)  6  &  6  Vict.  c.  67,  s.  14,  reciting  •  .  .  under  the  provisions  of  the  said 

4  &  6  Wm.  4,  c.  76,  enacts  that  no  per-  first  recited  Act«  shall  be  capable  of 

son  during  the  time  for  which  he  may  serving  as  a  guardian ;  and  no  person 

serve  or  hold  the  office  of  assistant  receiving  any  fixed  salary  or  emolu- 

overseer  of  any  parish,  nor  any  paid  ment  from  the  poor-rates  in  any  parish 

officer  engaged  in  the  administration  or  union  shall  be  capable  of  serving 

of  the  laws  for  the  relief  of  the  poor  as  a  guardian  in  such  parish  or  union. 
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1884  By  the  affidavit  of  Bawlins  in  answer  lie  stated  that  his  salary 

ThsQueex  ^s  clerk  to  the  Wimbome  Highway  District  Board  was  charged 
B  wLiN  ^  ^  highway  fond  contributed  by  and  charged  upon  the  seyeraL 
highway  parishes  within  such  district  in  proportion  to  the  rateable 
value  of  the  property  in  each  parish  as  directed  by  27  &  28  Vict, 
c.  lOIy  s.  32 ;  that  s.  33  provided  for  the  issuing  of  precepts  by 
the  highway  board  to  the  overseers  empowering  them  to  levy  a 
poor-rate  out  of  which  they  were  required  to  pay  the  highway 
rate ;  that  this  was  done ;  that  his  salary  as  clerk  was  paid  out  of 
the  district  fund  of  such  highway  board  raised  as  aforesaid  and 
not  out  of  the  poor-rate ;  that  the  board  of  guardians  and  the- 
highway  board  were  distinct  bodies,  and  the  guardians  as  such- 
had  no  voice  in  any  matter  pertaining  to  the  highway  board. 

Bosanqiiet,  Q.C.9  and  Claude  C.  M.  Pltmiptre,  shewed  cause* 
The  fund  out  of  which  the  defendant's  salary  is  paid  is  a  highway 
rate  and  not  a  poor-rate  although  collected  as  a  poor-rate  by  the 
overseers  of  the  poor.  He  is  not  within  the  scope  of  5  &  6  Vict, 
c.  57,  s.  14.  Moreover  in  this  particular  parish  the  precept  ia 
directed  to  waywardens,  who  levy  a  highway  rate,  and  not  to  the 
overseers  to  levy  a  poor-ratei 

Oore,  in  support  of  the  rule.  By  the  Highway  Act,  of  1864 
(27  &  28  Vict.  c.  101),  ss.  32,  33,  the  salary  is  payable  out  of  a 
fund  raised  by  precepts  issued  to  the  overseers  who  must  *'  pay 
the  sum  required  out  of  a  poor-rate  to  be  levied  by  them."  Out 
of  the  fund  so  raised  the  salary  of  the  clerk  is  paid.  It  is  there- 
fore paid  out  of  the  poor-rate,  and  he  being  a  person  receiving  ^^  a 
fixed  salary  from  the  poor-rates  in  the  union  "  is  by  the  express 
terms  of  5  &  6  Yict.  c.  57,  s.  14,  rendered  incapable  of  serving  as 
a  guardian. 

Mathew,  J.  I  am  clearly  of  opinion  that  the  rule  should  be 
discharged. 

I  construe  the  words  of  5  &  6  Vict.  c.  57,  s.  14, "  no  person 
receiving  any  fixed  salary  or  emolument  from  the  poor-rates  in 
any  parish  or  union "  to  mean  "  from  any  rates  devoted  to  the 
relief  of  the  poor.*'  The  object  of  the  enactment  was  that  person^ 
under  contracts  with  the  parish  should  have  nothing  to  do  witlx 
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the  administratioix  of  the  funds  collected  for  the  relief  of  the       1884 
poor.  Xh»  Qubin 

By  27  &  28  Vict.  c.  101,  and  other  Acts  of  the  same  character  ^^^^g^^ 
different  rates  for  some  purposes  are  thrown  on  to  the  poor-rate 
for  the  conyenience  of  collection.  Lighting,  and  school  board 
and  a  number  of  other  rates  are  so  dealt  with.  But  when  the 
money  raised  in  pursuance  of  a  precept  from  the  waywardens  is 
receiyed  and  used  it  is  stamped  from  the  time  of  its  collection 
as  deyoted  to  the  payment  of  expenses  incidental  to  the  mainten- 
ance  of  the  highway,  and  becomes  in  pcHut  of  feust  a  highway  rate, 
and  is  not  within  the  terms  or  meaning  of  5  &  6  Yict.  c.  57, 
^  14,  or  the  mischief  against  which  the  enactment  is  directed. 

Day,  J.,  concurred. 

Bide  discharged  with  cods. 

REG.  V.  DIBBIN.  The  Queen 

A  similar  question  was  raised  with  respect  to  the  clerk  to  the      Dibhdt. 
school  board  for  the  district,  whose  salary  was  paid  out  of  the 
local  rate  raised  in  pursuance  of  83  &  34  Yict.  c.  75,  s.  54, 
Elementary  Education  Act,  1870,  by  the  oyerseers  of  the  poor. 

Bosanjudf  Q.C.,  and  Claude  C.  M.  PlumptrCy  appeared  to  shew 
cause,  but 

Oore,  for  the  relator,  admitted  that  the  point  raised  wais  decided 
by  the  judgment  in  Beg  y.  Bawlins,  and 

Bale  discharged  with  costs. 

Solicitors  for  relator :  Boberls  iSk  Barlow. 
Solicitors  for  defendants :  LoveU,  Son,  dt  Bitfield. 

J.  R. 


•  « 
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1884         GLEN,  Appellant;  THE  CHURCHWARDENS  AND  OVERSEERS  OF 
^^gg-g-  THE  PARISH  OF  FULHAM,  Rbspondbmts. 

Metropolis  Local  Management  Acts — Metropolis — Order  of  Board  to  Overseers  to 
levy  Bate— Sealing— Issue  of  Order—lS  &  19  YicU  c,  120,  m.  158-161. 

By  the  Metropolis  Management  Act,  1855  (18  &  19  Vict  c.  120),  a.  158, 
every  vestry  and  district  board  shall  from  time  to  time  ''by  order  under  their 
seal  require  "  the  overseers  of  their  parish  to  levy  the  sums  which  such  vestry 
or  board  may  require  for  defraying  the  expenses  of  the  execution  of  the  Act. 

By  s.  161  the  overseers  "  to  whom  any  such  order  as  aforesaid  is  issued  shall 
levy  the  amount  mentioned  therein  according  to  the  exigency  thereof  " : — 

Held  (per  Stephen  and  Mathew,  JJ.,  Day,  J.,  dissenting),  that  such  an  order 
became  effective  when  sealed,  and  service  of  it  on  the  overseers  was  not  neces- 
sary to  authorize  them  to  levy  rates,  but  that  rates  made  by  overseers  in 
pursuance  of  such  order,  after  notice  of  it  having  been  sealed,  were  valid. 

Case  stated  under  12  &  13  Vict,  c  45. 

The  appellant  was  the  occupier  of  a  house  and  premises  in  the 
parish  of  Fidhaniy  Middlesex,  and  was  a  member  of  the  Fulham 
District  Board  of  W^orks. 

The  respondents  were  the  overseers  of  Fulham.  The  parish  is 
within  the  district  of  the  Fulham  District  Board  of  Works.  On 
the  17th  of  March,  1884,  the  clerk  to  the  said  district  board  wrote 
to  the  vestry  clerk  of  Fulham : — 

"  In  answer  to  your  letter,  dated  this  day,  I  beg  to  inform  you 
that  the  amount  of  the  Metropolitan  Board's  precept  is  made  up 
as  follows. 

Main  drainage  •      .      ' £1390  18  4 

Fire  brigade .       772  13.  6 

Bridge  expenses      .     .     .     .     .     .     .       752  8  0 

General  improvements 2084  3  4 

For  all  other  purposes  of  the  board    .     .     1434  7  1 

£6434  10    3'' 


On  the  9th  of  April,  1884,  the  Fulham  District  Board  of  Works, 
acting  pursuant  to  18  &  19  Vict.  c.  120,  ss.  158, 174,  affixed  their 
seal  to  certain  orders  or  precepts  addressed  to  the  overseers  of  the 
several  parishes  in  their  district  requiring  such  overseers  to  levy 
and  pay  over  to  the  treasurer  of  such  district  board  the  sums 
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therein  respectively  mentioned  at  or  before  the  dates  therein       1884 
mentioned.  Olsh 

Four  such  orders  or  precepts  purported  to  be  addressed  to  the  ovuRmiEs  of 
oyerseers  of  Fulham  requiring  them  to  leyy  the  sums  hereinafter     Fulham. 
mentioned  for  general  rate,  lighting  rate,  and  sewers  rate,  and 
metropolitan  consolidated  rate  respectiyely. 

On  the  same  9  th  of  April,  1884,  the  clerk  to  the  Fulham  Dis- 
trict Board  of  W^orks  by  direction  of  the  board  wrote  to  the  yestry 
clerk  of  Fulham : — 

'^  I  am  directed  to  inform  the  parish  officers  of  Fulham  that  the 
board  haye  sealed  precepts  which  are  now  ready  to  be  issued  for 
raising  the  following  sums,  yiz. : — 

General  rate £25,140  16  11 

Lighting  rate 3070  15    5 

Local  sewers  rate ,        4280  17    6 

.£32,492    9  10 

**  But  before  issuing  the  precepts  I  am  instructed  to  ask  the 
parish  officers  to  furnish  the  board  with  a  duly  audited  statement, 
and  to  pay  oyer  to  the  board  the  amounts  collected  in  excess  of 
the  last  year's  precepts." 

The  audited  statement  and  the  excess  referred  to  in  the  said 
letter  were  the  audited  statement  and  excess  required  to  be  handed 
oyer  by  the  oyerseers  to  the  district  board  in  pursuance  of  s.  161 
of  the  Metropolis  Management  Act,  1855,  and  s.  14  of  the  Metro- 
polis Management  Act,  1862. 

The  amount  of  the  said  excess  was  duly  paid  to  the  said  district 
board,  to  wit  the  sum  of  7531.  6a.  11(2.,  on  the  3rd,  and  the  sum 
of  107.  on  the  15th  days  of  May,  1884,  and  the  said  audited  state- 
ment was  duly  deliyered  to  such  board  on  the  15th  day  of  May, 
aforesaid,  in  pursuance  of  the  said  Acts. 

The  precepts  so  sealed  as  aforesaid  were  retained  by  the  said 
district  board  and  were  not  in  fact  seryed  upon  the  said  oyerseers 
nntU  the  15th  of  May,  1884. 

Before  the  precepts  were  seryed  as  aforesaid,  to  wit  on  the  19th 
of  April,  the  oyerseers  of  the  parish  signed  three  seyeral  rates  or 
assessments  intituled  respectiyely  "  a  lighting  rate,  at  and  after 
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1884        the  rate  of  Id.  in  the  pound/'  '^  a  general  rate  at  and  after  the  rate 

Qjjoi      of  Is.  Id.  in  the  pound,"  and  "  a  sewers  rate  and  a  metropolitan 

OYEBsmsBs  or  consolidated  rate,  at  and  after  the  rate  of  6d.  in  the  pound ;"  and 

FuLHAif,     the  said  rates  or  assessments  were  allowed  by  two  Justices  of  the 

county  of  Middlesex  on  the  same  19th  of  April,  1884.    In  each 

of  the  said  rates  the  appellant  was  assessed  as  occupier  of  his 

house  and  premises  aforesaid. 

Notice  of  appeal  against  the  rates  to  the  quarter  sessions  was 
given  by  the  appellant  on  the  grounds  (1)  that  the  rates  were 
made  by  the  churchwardens  and  overseers  without  lawful  autiio* 
rity ;  (2)  that  such  rates  were  not  made  for  the  purpose  of  levying 
the  amounts  of  any  orders  or  order  of  the  Fulham  District  Board 
of  Works  issued  to  the  churchwardens  and  overseers ;  and  (3)  that 
whereas  the  orders  of  the  board  in  respect  of  which  such  rat^ 
were  respectively  made  were  not  issued  to  the  churchwardens  and 
overseers  until  the  15th  of  May'  last,  the  rates  had  been  made  on 
the  19th  of  April  last,  and  notice  that  such  orders  would  not  be 
issued  until  certain  conditions  had  been  complied  with  (which 
conditions  were  not  complied  with  when  the  rates  were  made)  was 
given  to  the  churchwardens  and  overseers  before  they  made  the 
rates.  The  question  for  the  opinion  of  the  Court  was  whether, 
under  the  circumstances  aforesaid  the  rates  were  good  and  valid 
rates.    If  so  the  appeal  was  to  be  dismissed. 

Jlfoomorran,  for  the  appellant.  The  rates  were  bad.  No  valid 
precept  had  been  '^issued"  to  the  overseers  within  18  &  19 
Yict.  c.  120,  ss.  158, 161.  An  order  under  seal  must  be  **  issued," 
and  not  a  mere  notice  given  that  a  precept  is  sealed  but  will  not  be 
delivered  until  the  excess  raised  by  the  former  rate  is  paid  over. 
Ample  power  is  given  to  compel  payment  over  of  such  excess  by 
proceedings  against  the  overseers  for  penalties  under  25  &  26 
Yict.  c.  102,  8. 14.    These  precepts  might  have  been  withdrawn. 

Tiekdl  (Bedey  with  him),  for  the  respondents.  The  precepts 
were  issued  when  sealed. 

Sect.  158  enacts  only  that  the  board  shall  *'  by  order  under  their 
seal  require  '*  the  overseers  to  levy  a  rate.  Such  orders  under  seal 
were  made  and  they  require  the  overse^ts  to  levy  a  rate.  Nothing 
in  the  Act  prescribes  that  the  precept  shall  be  served  on  the 
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oyerseeis.    Even  if  not  ^ssued  when  sealed,  the  precepts  were  cer-        1884 
tainly  "  issued  "  when  notice  was  given  to  the  oyerseers.    They       glen 
have  acted  on  the  precepts,  and  great  inconvenience  and  hardship  nv^M^^  or 
would  follow  if  the  rates  were  held  to  be  invalid,  Fulham, 

■ 

Day,  J.  I  di£fer  from  my  learned  Brothers,  and  I  regret  it  for 
more  than  one  reason.  I  mistrust  my  own  opinion  when  it  is  at 
variance  with  theirs,  but  I  have  a  strong  opinion  and  must. express 
it.  I  quite  appreciate  the  inconvenience  of  holding  these,  rates 
to  be  invalid,  but  I  am  not  pressed  ,by  the  argument  ab  incon-* 
venienti,  for  the  Act  must  be  construed  according  to  its  plain 
lang^uage,  and  irrespective  of  the  consequences,  for  which  we  are 
not  responsible.  By  18  &  19  Yict.  c.  120,  the  board  shall  by  order 
under  their  seal  require  the  overseers  to  levy  a  rate.  The  powers 
to  make  a  rate  are  in  s.  161,  which  provides  that  '^  the  overseers 
of  the  poor  of  every  parish  to  whom  any  such  order  as  aforesaid 
is  issued  shall  levy  the  amount  mentioned  therein  according  to 
the  exigency  thereof."  Had  **  any  such  order  as  aforesaid  "  been 
'^  issued  "  in  the  present  case  ?  I  am  of  opinion  that  no  such  order 
had  been  *'  issued  "  at  all.  True  the  precepts  had  been  sealed  by 
the  board,  but  as  far  as  I  can  understand  it  the  board  had  care- 
fully and  designedly  abstained  from  issuing  them,  and  it  was  not 
unreasonable  that  the  board  should  so  abstain.  They  might  have 
thought  that  the  excess  in  the  hands  of  the  officers  was  so  trifling 
that  it  would  not  affect  the  precepts,  and  might  have  therefore 
''  issued  "  them.  On  the  other  hand  they  might  have  thought  the 
excess  in  the  hands  of  the  officers  so  large  that  it  would  affect  the 
amount  for  which  the  precepts  should  be  made ;  and  it  seems  to 
me  that,  not  having  issued  these  precepts,  they  might  well  issue 
others,  and  that  would  be  an  exceedingly  reasonable  and  fiedr 
course  under  certain  circumstances.  Suppose  the  excess  had  been 
10,0002.,  in  common  fSedmess  to  the  parish  It  would  have  been,  in 
my  opinion,  right  to  have  only  sealed  and  issued  a  precept  for  a 
sum  minus  that  10,0002.,  ex  gr.  for  20,0002.  instead  of  30,0002. ;  so 
that  it  would  be  convenient  not  to  issue  the  precept  until  the 
excess  in  the  hands  of  the  officers  was  paid  over.  It  appears  to 
me  that  the  authority  to  levy  the  rate  was  when  the  precepts 
were  **  issued.''   Here  they  were  not  issued.    The  board  say  **  The 
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1884        piecepts  are  sealed  and  ready,  but  until  the  excess  is  paid  over  we 
Glen      will  refrain  from  issuing  them."  Take  the  case  of  a  deed  sealed  but 
X)vERffli£Bs  OP  ^^*  delivered.    The  delivery  is  postponed  until  some  condition 
FuLHAM.     shall  be  fulfilled.     There  is  a  wide  diflference  between  sealing 
1^7*  J-       and  delivering  a  deed,  and  so  also  between  sealing  and  delivering 
a  precept.    I  think  that  here  although  the  contents  were  in  some 
sense  communicated  to  the  overseers  they  were  at  the  same  time 
told  that  the  precepts  were  not  issued,  the  object  being  to  put 
the  overseers  on  their  guard  and  to  induce  them  to  refrain  from 
signing  that  rate  until  the  precepts  were  issued.    Any  other 
construction  would  lead  to  great  inconvenience.     It  would  be 
inconvenient  to  hold  overseers  bound  to  levy  a  rate  before  the 
precept  is  in  their  hands,  for  without  it  they  would  have  no  justi- 
fication for  levying  the  rate.    They  are  not,  I  think,  bound  until 
the  precept  is  not  only  sealed  but  communicated  to  them  by 
issuing  it,  and  it  is  not  **  issued  "  by  writing  a  letter  saying  that 
it  will  not  be  issued  until  a  certain  time.     The  issuing  and 
placing  it  in  their  hands  is  their  toarrant.    I  think  the  rates  bad, 
and  that  the  objection  to  them  must  prevaiL 

Mathew,  J.  After  hearing  the  judgment  of  my  Brother  Day 
I  cannot  say  that  this  case  is  free  from  difficulty,  but  I  remain  of 
opinion  that  these  rates  are  valid.  The  question  comes  to  this : 
Was  it  intended  by  the  Act  that  service  of  the  precept  on  the 
parish  officers  should  be  a  condition  precedent  or  not  ?  I  find 
nothing  in  the  Act  to  render  the  issue  of  the  precept  essential  to 
the  validity  of  the  rate.  Sect.  158  enacts  that  every  vestry  and 
district  board  shall  from  time  to  time  **  by  order  under  their  seal 
require  the  overseers  of  their  parish  ...  to  levy  and  to  pay  over 
to  the  treasurer  of  such  vestry  or  board  .  .  •  the  sums  which  such 
vestry  .  .  .  may  require  £^  defraying  the  expenses  of  the  exe- 
cution of  this  Act.  .  •  ."  Under  that  section  precepts  were 
sealed  (1)  one  of  which  requires  the  overseer  to  assess  and  levy 
within  his  parish  and  raise  the  sum  therein  specified,  and  to  pay 
over  to  the  treasurer  of  the  board  the  said  sum  in  the  manner 
therein  prescribed  by  instalments  pursuant  to  a  precept  on  the 
board  from  the  Metropolitan  Board  of  W^orks,  &c.    The  district 

(1)  They  were  produced  to  the  Court. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  333; 

board  haying  themselyes  been  ordered  to  provide  funds,  transfer       1^84 
under  this  precept  that  liability  to  the  parish  of  Folhanx.    There  is       glbn 
another  precept  or  order  to  levy  a  general  rate  for  25,1402. 16«.  lid.  oyiBRmBB  o» 
And  another  in  like  form.  Under  these  precepts  the  parish  officers     ^ui'Ham. 
made  rates  to  obey  the  directions  given  by  the  board  of  works    Mathew.j. 
for  the  Fnlham  district  as  contained  in  these  precepts.    But  it 
appeared  that  on  the  date  when  these  precepts  were  so  formally 
and  solemnly  executed  in  the  terms  of  the  Act,  there  was  a 
difficulty  between  the  parish  officers  and  the  board  of  works. 
The  parish  officers  it  was  said  had  in  their  hands  sums  of  money 
which  in  accordance  with  this  and  later  Acts  they  ought  to  have 
accounted  for  to  the  board  of  works,  and,  after  the  precepts  had 
been  sealed,  the  clerk  informed  the  parish  officers  that  the  board 
had  sealed  the  precepts,  but  the  letter  goes  on  to  say,  **  before 
issuing  the  precepts  I  am  instructed  to  ask  the  parish  officers  to 
famish  the  board  with  a  duly  audited  statement,  and  to  pay  over 
to  the  board  the  amounts  collected  in  excess  of  the  last  year's 
precepts."    The  parish  officers  appear  not  to  have  complied  at 
once  with  the  request  to  dend  in  a  statement  and  pay  over  the 
excess,  but  they  proceeded  to  act  on  the  precepts  and  made  rates. 

It  appears  to  me  that,  in  the  terms  of  s.  158,  authority  had  been 
given  to  them  to  do  so.  But  it  is  said  that  by  a  later  section  in 
the  Act  they  had  not  authority  unless  the  precepts  had  been 
'*  issued."  Sect.  161  enacts  that  *'  the  overseers  of  the  poor  of 
every  parish  to  whom  any  such  order  as  aforesaid  is  issued  shall 
levy  the  amount  mentioned  therein  according  to  the  exigency 
thereof." 

The  appellant  contends  that  s.  161  imposes  a  condition  prece- 
dent that  the  order  should  be  '^  issued."  I  do  not  so  interpret  the 
Act.  I  think  that  was  not  intended  to  impose  a  condition  that 
there  should  be  a  personal  service  of  the  order.  I  feel  the  diffi- 
culty pointed  out  by  my  Brother  Day  of  saying  what  the  Act 
meant,  but  I  cannot  suppose  that  it  meant  that  a  precept  should 
be  held  back  so  as  to  impose  a  condition  which  the  board  had  no 
power  to  impose.  They  had  no  power  to  do  it,  for  otherwise  they 
would  have  power  to  postpone  the  rate  and  so  cast  the  liability 
on  a  different  body  of  parishioners.  The  appeal  should  be  dis- 
missed. 


384  QUEENS  BENCH  DIVISION.  VOL.  XIY. 

ld84'  Btephen,  J.    I  agree  with  my  Brother  Hathew.    The  question 

Qvm      lies  in  a  narrow  compass.    Sect.  158  enacts  that  the  board  shall 

OmmsBs  ow  ^J  order  under  their  seal  require  the  overseers  to  levy  and  pay 

FuLHAM.     Qy^Qj  ^Q  sums  which  such  board  may  require,  and  by  s.  161  the 

overseers  to  whom  any  such  order  as  aforesaid  is  issued,  shall 

levy  the  amount  mentioned  therein. 

The  words  differ  in  the  two  sections,  but  are  they  two  expres- 
sions of  the  same  thing  or  expressions  of  two  different  things  ? 
As  I  read  it,  the  issuing  of  an  order  means  and  is  exactly  the 
same  as  making  an  order  under  their  seal.  The  issuing  is  not 
sending  the  order  by  the  clerk  to  the  overseers,  but  it  is  issuing 
it  out  of  their  own  minds  by  their  own  hands,  and  putting  the  seal 
on  a  piece  of  paper.  Serving  the  order  is  one  thing,  and  issuing 
the  order  is  another. 

Suppose  the  fact  of  sealing  the  order  is  brought  in  any  way  to 
the  notice  of  the  overseers,  that  is  as  good  as  service,  and  although 
it  might  be  an  answer  to  proceedings  against  the  overseers  for 
them  to  say  that  they  had  no  notice  of  it,  yet  the  time  of  issuing 
the  precept  seems  to  me  to  be  the*  time  of  sealing  it.  My 
inclination  would  be  to  support  the  rate,  and  the  interpretation 
I  put  on  the  Act  seems  to  me  the  more  convenient  interpretation, 
and  my  Brother  Day  seems  to  admit  that  it  would  be  very  con- 
venient, although  he  does  not  think  it  the  true  one.  When  I 
find  my  interpretation  is  the  more  convenient,  it  strengthens  my 
opinion  that  my  interpretation  is  the  true  one.  I  may  also 
observe,  looking  at  the  inconvenience  on  the  other  side,  that  I 
understand  and  follow  what  Day,  J.,  says  as  to  the  importance 
of  withholding  the  precept  until  the  excess  is  in  the  hands  of 
the  board.  But  in  the  view  taken  by  my  Brother  Mathew  and 
me  the  board  have  the  remedy  in  their  hands.  If  instead  of 
writing  a  letter  stating  that  they  had  sealed,  but  should  not 
issue  the  order,  they  bad  said  they  had  prepared  it,  but  should 
not  seal  it  until  a  certain  day,  that  would  be  acting  within  their 
powers.  Besides  that,  they  have  stringent  powers  against  the 
overseers  personally. 

Appeal  dismissed. 

Solicitors  for  appellant :  Oreen  d;  Hartcup. 

Solicitor  for  respondents :  John  Haines.  j^  B. 
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FELLOWS  AND  Others  v.  THOUNTON.  ^^* 

YOUNG,  Gaknisheb.  *  J>eo.  16, 

Practice — Attachment  of  Debts — Judgment — Lapse  of  Six  Tears  since  — 
GamUhee  Order  to  pay— Order  XLIL,  ir,  6,  8,  22y  2Z— Order  XLV^ 
r,  1. 

A  gamisliee  against  whom  proceedings  under  Order  XLV.  have  been  duly 
taken,  may  be  ordered  to  pay  to  a  judgment  creditor  a  debt  due  from  such  gar- 
nishee to  the  Judgment  debtor,  although  more  than  ^ix  years  have  elapsed  since 
the  judgment. 

Motion  to  set  aside  an  order  of  Pollock,  B.,  at  chambers,  and 
that  it  might  be  ordered  that  the  garnishee  should  forthwith  pay 
to  the  judgment  creditors  the  simi  of  132.  8«.  2d.  then  in  his 
hands,  and  any  sum  or  sums  of  money  then  or  thereafter  to  come 
into  his  hands  as  trustee  under  a  certain  ante-nuptial  settlement 
[described]  or  so  much  thereof  as  might  be  sufficient  to  satisfy 
the  judgment  debt  and  interest. 

On  the  lOth  of  August,  1876,  the  judgment  creditors  recovered 
judgment  against  Thornton,  the  judgment  debtor,  for  374Z.  3«.  lOi. 
On  the  22nd  of  October,  1884,  an  order  was  made  by  a  district 
registrar  that  all  debts  owing  or  accruing  from  the  garnishee  to 
the  judgment  debtor  should  be  attached  to  answer  the  judgment, 
310Z.  14«.  10(2.  being  still  due  on  the  judgment,  together  with 
the  sum  of  99Z.  4a.  for  interest.  On  the  26th  of  November, 
1884,  the  parties,  together  with  the  garnishee,  by  their  respective 
solicitors,  appeared  before  the  registrar,  and  the  garnishee  admitted 
that  the  sum  of  137.  8d.  2d.  was  in  the  hands  of  his  bankers,  and 
the  registrar,  after  hearing  the  solicitors,  and  affidavits,  and  the 
admission  aforesaid,  made  an  order  that  the  garnishee  should 
forthwith  pay  to  the  judgment  creditors  the  sum  of  13Z.  8a.  2d. 
then  in  his  hands,  or  any  sum  or  sums  then  or  thereafter  to  come 
into  his  hands  as  trustee  under  a  certain  ante-nuptial  settlement 
[described],'  or  so  much  thereof  as  might  be  sufficient  to  satisfy 
the  judgment  debt  and  interest,  and  that  in  de&ult  execution 
might  issue  for  the  same. 

On  appeal  this  order  was  set  aside  by  Pollock,  B.,  at  chambers. 

» 

.    SbmgeTf  in  support  of  the  motion^  contended  that  the  order  of 
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1884        the  registrar  was  righti  and  should  standi  at  least  as  to  the  amount 

Fellows     actually  in  the  hands  of  the  trustee,  for,  although  more  than  six 

lEomras.   7^™  ^^^  elapsed  since  the  judgment,  Order  XLII.,  r.  23,  and 

Order  XLY.,  r.  1,  empowered  the  Court  or  a  judge  to  allow  an 

attachment  of  the  debt,  and  make  the  order  on  the  garnishee  to 

pay  it. 

Man,  shewed  cause.  The  attachment  is  equiyalent  to  execu- 
tion :  Order  XLIL,  r.  8 ;  but  has  issued  on  an  expired  judgment. 
Proceedings  should  have  been  taken  to  reyive  the  judgment. 
Notice  should  have  been  given  to  the  garnishee  before  the  attach- 
ment order  was  made :  Order  XLIY.,  r.  2. 

Secondly.  The  order  to  pay  over  the  whole  fund  is  clearly 
wrong ;  the  dividend  actually  received  by  the  trustee  is  all  that 
can  be  attached,  if  any.  The  future  dividends  cannot  be  attached 
until  they  are  in  his  hands. 

Lord  Colebibqe,  C.  J.  The  oilder  of  the  registrar  is  right  so 
far  as  regards  13Z.  8a.  2d.  Such  an  order  cannot  be  made  to 
attach  future  debts.  But  the  131.  Ss.  2d.  is  in  the  trustee's  hands, 
and  can  be  attached  if  proper  process  is  used.  This  is  a  debt 
owing  to  the  judgment  debtor,  and  the  judgment  against  him  is 
eight  years  old,  so  that  no  execution,  without  leave,  could  issue 
on  the  judgment,  because  more  than  six  years  have  elapsed. 
<<  Where  six  years  have  elapsed  since  the  judgment  or  date  of 
the  order  .  .  •  the  party  alleging  himself  to  be  entitled  to  execu- 
tion may  apply  to  the  Court  or  a  judge  for  leave  to  issue  execu- 
.  tion  accordingly" :  Order  XLU.,  r.  23.  **  In  these  rules  the  term 
'writ  of  execution'  shall  include  writs  of  fieri  facias,  capias, 
elegit,  sequestration,  and  attachment,  and  all  subsequent  writs 
that  may  issue  for  giving  effect  thereto.  And  the  term  '  issuing 
execution  against  any  party '  shall  mean  the  issuing  of  any  such 
process  against  his  person  or  property  as  under  the  preceding 
rules  of  this  order  shall  be  applicable  to  the  case  " :  rule  8.  In 
my  opinion,  on  the  strict  construction  of  those  words,  they  do  not 
include  what  is  ordinarily  called  attachment  of  debts,  but  are 
confined,  by  Order  XLIY.,  to  writs  of  attachment  attaching  a 
person  for  non-compliance  with  an  order  of  the  Court,  for  con- 
tempt, for  offences  against  the  discipline  of  the  Courts,  and  other 
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like  cases.  Such  a  writ  cannot  be  issued  without  the  leave  of  the  1884 
Court,  to  be  applied  for  on  notice  given  to  the  party:  Order  fbllowb 
XLIY.y  r.  2 ;  which  shews  that  it  is  a  personal  process  against  the  'Tho^ttov. 
individuaL  It  is,  perhaps,  unfortunate  that  the  word  '' attach- 
ment "  has  been  used  as  to  a  debt.  But  the  word  "  attachment " 
is  the  old  legal  phrase  applicable  to  a  debt  in  the  hands  of  a 
garnishee.  **  Attachment  of  debts  "  in  Order  XLY.  is,  however, 
plainly  different  from  attachment  of  the  person.  Order  XLY. 
prescribes  that  the  Court  or  a  judge  may,  upon  an  ex  parte  appli- 
cation of  any  person  who  has  obtained  a  judgment  or  order  for  the 
recovery  or  payment  of  money  •  •  .  order  that  all  debts  owing  or 
accruing  from  the  garnishee  to  such  debtor  shall  be  attached  to 
answer  the  judgment  or  order ;  ^'  and  ...  it  may  be  ordered  that 
the  garnishee  shall  appear  before  the  Court  or  a  judge  ...  to 
shew  cause  why  he  should  not  pay  to  the  person  who  has  obtained 
such  judgment  or  order  the  debt  due  from  him  to  such  debtor 
.  .  . " :  rule  1.  In  that  order,  which  relates  to  attachment  of  debts 
in  the  hands  of  debtors,  there  is  not  a  word  about  six  years  having 
elapsed  since  judgment.  When  a  judgment  has  been  obtained 
and  is  not  satisfied,  the  garnishee  may  be  required  to  shew  cause 
why  he  should  not  pay  the  money  to  the  judgment  creditor.  No 
doubt  the  garnishee  may,  on  shewing  cause,  urge  before  the  judge 
that  a  long  time  has  elapsed  since  the  judgment,  and  any  other 
defence,  but  when  he  has  done  so,  if  the  judge  is  satisfied  that 
there  is  no  good  reason  why  the  order  should  not  issue,  it  may  be 
made.  I  think  Order  XLY.  for  attachment  of  debts  stands  by 
itself,  and  that  rules  8,  22,  and  23  of  Order  XLII.  have  appli- 
cation to  Order  XLIV.,  and  not  to  Order  XLY.  The  order 
limited  to  the  sum  already  in  the  hands  of  the  garnishee  ought 
to  stand. 

Stephen,  J.  I  am  of  the  same  opinion,  but  do  not  quite 
agree  with  my  Lord  in  his  view  of  the  rules. 

By  Order  XLII.,  r.  6,  "a  judgment  for  the  recovery  of  any 

property  other  than  land  or  money  may  be  enforced  ...  (b)  by 

writ  of  attachment."    I  think  the  word  "  property  "  comprises  a 

debt,  and  that  ^'  by  writ  of  attachment "  includes  attachment  of  the 

person,  and  also  includes  attachment  of  a  debt.   It  is  a  well-known 
Vol.  XIV.  2  B  2 
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phrase,  and  the  very  title  of  Order  XLY .  is  '^  Attachment  of  Debts/' 
I  think  Order  XLII.  establishes  this ;  judgment  may  be  enforced 
'^  I^y  widt  of  attfiriiment "  such  as  is  mentioned  in  Order  XLY. 
^'  Jn  these  rules  the  term  ^  writ  of  attachment '  shall  include  writs 
of  ^eri  faciasy  capias,  elegit,  sequestration,  and  attachment,  and 
aU  9ub3equent  writs  " :  Order  XLII.,  r.  8 ;  and  I  think  that  in 
that  rule  also  '^  attachment "  includes  attachment  of  debts.  Then, 
by  rule  22,  "  As  between  the  original  parties  to  a  judgment  or 
ord^  execution  may  issue  at  any  time  within  six  years  from  the 
r^Qpyery  of  the  judgment  or  the  date  of  the  order,"  and  attach- 
ment of  debts  appears  to  me  to  be  a  form  of  ^'  execution."  By 
rule  23,  where  six  years  have  elapsed  since  the  judgment  the 
party  alleging  himself  to  be  entitled  to  execution  may  apply  to 
the .  Court  or  a  judge  for  leave  to  issue  execution  accordingly. 
IJnder^  Order  XLY.,  which  applies  specially  and  in  minute  detail 
to. attachment  of  debts,  the  Court  or  a  judge  may  upon  ex  parte 
application  order  that  all  debts  owing  from  the  garnishee  shall  be 
attached,  and  the  garnishee  may  be  required  to  appear  before  the 
Court  or  a  judge  to  shew  cause  why  he  should  not  pay.  Here 
su<^.  order  was  made  and  notice  was  issued,  and  the  creditor  to 
whom  the  debt  was  due,  the  original  judgment-debtor,  came  for- 
ward and  said  the  judgment  was  more  than  six  years  old.  The 
registrar  did  not  think  fit  to  give  effect  to  that  objection,  and, 
being  satisfied  that  the  party  applying  was  entitled  to  issue 
execution,  made  an  order  to  that  effect,  and  in  so  doing  was,  I 
think,  exactly  .within  Order  XLII.,  r.  23.  So  the  whole  pro- 
ceeding was  within  the  rules  taken  together,  although  I  give  a 
somewhat  more  general  meaning  to  the  word  **  attachment "  than 
my  Lprd  gave.  There  is  some  little  difficulty  about  the  use  of 
the  word.  The  primary  and  ordinary  meaning  of  the  word  ^'  attach- 
ment" is  attaching  the  person  and  putting  him  into  prison.  But 
whqn. attachment  of  a  debt  is  ordered,  we  say  to  the  man  firom 
whom  the  money  is  owing  ^^  pay  that  debt  to  some  one  else,  or 
we  3hall  attach  you  and  send  you  to  prison."  No  doubt  the 
garnishee  might  be  attached  for  not  paying  the  debt  after  the 
garnishee  order.  I  speak,  of  course,  with  the  utmost  deference 
to  my  Lord,  whose  acquaintance  with  the  true  meaning  of  these 
rules  is  much  greater  than  that  of  any  other  person  who  was  not 
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coticemed  in  diawing  them.    The  result  of  my  judgment  is,  how-       1884 
«ver,  the  same,  this  debt  must  be  paid  to  the  creditors.  FasLtjowi  " 

Order  o/Begistrar  to  stand  as  to  the  s^im  of  Thornix>n. 
13Z.  8«.  2d. 

Solicitors  for  plaintiffs :  WUJcins  dt  Fanshaw, 
Solicitors  for  defendant :  Andrew,  Wood,  <jk  Co, 
Solicitors  for  garnishee :  Torr  db  Co. 

J.  3. 


[IN  THE  COURT  OP  APPEAL.]  !>*».  18. 

WELDON  V.  DE  BATHE. 

Hwiband  and  Wife— Married  WtymerCs  Property  Acts,  1870  and  1882  (33  <fe  34 
Yict.  c.  9.3,  and  45  &  46  Vict,  c,  75) — House  in  eoh  occupation  of  Wife  as: 
her  Separate  Property — Trespass  for  entering — Bight  of  Wife  to  stie. 

A  married  woman  in  the  sole  occupation  of  a  house,  bought  by  her  out  of  her 
own  earnings,  since  the  Married  Women's  Property  Act,  1870,  can  now,  after 
the  Married  Women's  Property  Act,  1882,  sue  alone,  without  her  husband,  in 
an  action  for  trespass,  a  ^rson  who  has  entered  such  house  against  her  will, 
though  he  did  no  ix^ury  to  the  house  and  entered  it  with  the  authority  of  her 
husband,  but  for  a  purpose  imconnected  with  the  husband's  desire  to  live  with 
his  wife. 

Query,  if  the  husband  has  himself  a  right  to  enter  such  house. 

Statement  of  Claim.  1  and  2.  The  plaintiff  was  for  many 
years  residing  at  Tavistock  House,  Tavistock  Square,  and  on  the 
14th  of  April,  1878,  while  she  was  in  sole  possession  of  the  said 
house,  the  defendant,  in  collusion  with  plaintiffs  husband,  William 
Henry  Weldon,  one  L.  S.  Winslow,  J.  M.  Winn,  E.  H.  Budder- 
forth,  C.  E.  A.  Semple,  and  J.  Keal  wrongfully  entered  the  house 
and  remained  therein  some  ten  minutes,  and  thereby  caused  the 
plaintiff  considerable  disgrace;  trouble,  and  annoyance. 

There  was  also  a  claim  for  slander,  and  other  claims  which  it  is 
now  unnecessary  to  refer  to. 

Defence :   1.  The  plaintiff  was  the  wife  of  the  said  William 

Henry  Weldon,  who  was  still  living.    Objection:  That  as  the 

supposed  grievances  complained  of  were  committed  before  the 

passing  of  the  Married  Women's  Prqperty  Act,  1882,  the  right  to 

2  B  2  2 
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1884  any  damages  in  respect  thereof  waJ3  .vested  in  the  said  W.  H. 
WxLDON  Weldon,  and  that  the  plaintiff  therefore  was  not  entitled  to  sue 
Bi  Bathe.   ^^^  them  or  recover  in  this  action. 

8.  The  house  in  the  claim  mentioned  was  not  in  the  plaintiff's 
possession. 

4.  The  house  at  the  time  referred  to  in  the  claim  was  the  house 
of  the  plaintiff's  said  husband,  and  was  in  his  possession  and  the 
defendant,  as  such  husband's  servant  and  by  his  command^  did 
what  was  complained  of  in  the  2nd  paragraph  of  the  claim. 

Beply :  2.  That  the  house  in  the  2nd  paragraph  of  the  claim 
mentioned  had  been  in  the  plaintiff's  sole  possession  for  three 
years,  and  was  bought  and  paid  for  out  of  money  earned  by  her 
in  her  profession  of  a  musical  composer  and  singer  in  the  year 
1871. 

Bejoinder — Objection :  That  the  facts  stated  in  the  2nd  para* 
graph  of  her  reply  were  wholly  immaterial,  and  afforded  no  answer 
to  the  4th  paragraph  of  the  defence. 

The  Divisional  Court  (Mathew  and  Day,  JJ.)  gave  judgment 
for  the  defendant  on  the  points  of  law  above  raised,  and  ordered 
the  claims  for  trespass  and  slander  to  be  struck  out  of  the  state- 
ment of  claim. 

The  plaintiff  appealed. 

The  plaintiff  appeared  in  person. 

J*.  Dighf  (Sir  H.  Oiffard,  Q.0,,  with  him),  for  the  defendant 
There  has  been  no  separation  in  law  between  the  plaintiff  and  her 
husband,  and  consequently  the  house  is  to  be  deemed  in  the  pos- 
session of  the  husband — ^the  possession  by  the  wife  being  the 
possession  of  the  husband.  The  Married  Women's  Property  Act» 
1882  (45  &  46  Vict.  c.  75),  repeald  the  Married  Women's  Pro- 
perty Act,  1870  (33  &  34  Yict  c  93),  but  such  repeal  is  by  s.  22 
not  to  affect  any  right  acquired  while  such  repealed  Act  was  in 
force,  or  the  right  or  liability  of  a  husband  married  before  the 
commencement  of  the  Act  of  1882  to  sue  or  be  sued.  Then, 
though  by  s.  1  of  the  Act  of  1870  the  investment  of  a  married 
woman's  earnings  is  to  be  '^  deemed  and  taken  to  be  property 
held  and  settled  to  her  separate  use,"  it  does  not  enable  the 
property  to  be  hers  as  if  she  were  unmarried :  Haneocks  v.  £a- 
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Uaehe  (1)  and  Howard  v.  Bank  of  England  (2) ;  nor  does  that  1884 
enactment  give  her  the  legal  iestate  in  the  property,  but  such  wxldoh 
legal  estate  is  in  the  husband,  who,  in  the  absence  of  any  other  ^  baths. 
trustee,  would  be  trustee  for  her.  He  would  have  a  right  to  go 
himself  to  the  house  which  was  so  settled  to  the  separate  use  of 
his  wife,  according  to  the  opinion  of  Cotton,  L.J.,  in  Symonds  y. 
EdUett.  (3)  It  is  true  that  in  that  case  the  Court  of  Appeal  held 
that  the  wife  was  entitled  to  an  interim  injunction  to  resttain  her 
husband  from  entering  her  house,  but  there  the  husband  claimed 
a  right  to  go  and  use  the  house  as  his  own  property,  and  it  was 
therefore  for  the  purpose  of  protecting  the  property  that  the 
Court  there  interfered.  It  is  admitted  that  if  the  house  in  the 
present  case  had  been  injured  qua  property  by  what  the  defend- 
ant did,  the  plaintiff,  under  the  Married  Women's  Property  Act, 
1882,  would  have  a  right  of  action ;  but  there  was  no  injury  done 
here  to  the  property,  and  as  the  husband  had  himself  a  right  to 
enter  the  house,  so  he  could  authorize  the  defendant  to  go  there 
for  the  purpose  for  which  he  went.  Weldon  y.  Window  (4)  is  an 
authority,  no  doubt,  that  a  married  woman  can  sue  for  a  tort 
eommitted  before  the  Married  Women's  Property  Act,  1882,  came 
into  operation,  but  she  is  here  suing  for  what  was  done  by  the 
authority  of  her  husband  under  rights  acquired  by  the  Married 

Women's  Property  Act,  1870. 

Cur*  adv.  vuU. 

Dec  18.  Bbett,  M.K  In  this  case  the  plaintiff  sues  for  seyeral 
alleged  causes  of  action.  One  is  for  slander  and,  inter  alia,  another 
is  for  trespass  in  entering  against  her  will  a  house  of  which  she 
had  the  possession.  An  objection  was  taken  in  the  nature  of  a 
demurrer  to  these  two  causes  of  action.  [His  Lordship  here  gaye 
his  reasons  why  the  plaintiff  had  no  cause  of  action  in  respect  of 
the  claim  for  slander,  as  the  words  spoken  were  not  per  se  action- 
able, and  the  special  damage  alleged  was  not  the  natural  or  reason- 
able result  of  the  words.]  Then  as  regards  the  claim  for  trespass. 
The  question  is,  whether  the  plaintiff  can  haye  that  remedy.  She 
is  a  married  woman,  and  it  is  alleged  that  the  defendant  entered 

(1)  3  C.  F.  D.  197,  and  per  Lindley,      Jessel,  M.R.,  at  p.  301. 

Ljr.,  at  p.  201.  (3)  24  Ch.  D.  346,  at  p.  351. 

(2)  Law  Rep.  19  £q.  295,  and  per         (4)  13  Q.  B.  D.  784. 
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1884  her  honse  by  the  authority  of  her  husband^  and  upon  that  it  was 
yr«f.Tinv  said  the  house  was  the  legal  property  of  the  husband,  and  that 
Db  Bathe.  ^®  ^^  *  right  of  entry  into  his  wife's  house  whether  she  wishes 
it  or  noty  and  that  therefore  he  can  authorize  other  people  to  go 
there.  The  question  which  is  thus  raised  is  one  of  Tast  importance^ 
and  is  not  confined  to  the  present  case,  because,  if  the  arguments 
against  the  pMntiff  ought  to  prevail,  it  seems  to  me  the  Acts  of 
Pariiament  which  have  been  passed  for  the  sole  purpose  of  pro- 
tecting married  women  will  be  frittered  away,  and  will  afford  no 
protection  at  all. 

Now  by  the  Married  Wolnen's  Property  Act,  1870,  money  earned 
by  a  woman's  own  individual  exertions  ^and  skill  is  to  be  con- 
sidered as  her  own  money  and  as  if  it  were  settled  to  her  own 
separate  use ;  and  property  bought  with  that  money  is  to  be  her  pro- 
perty as  against  her  husband  as  if  it  were  settled  to  her  separate  use. 

It  is  admitted  on  these  pleadings  tihat  the  house  which  was 
occupied  by  the  plaintiff  was  bought  by  her  with  money  which 
was  the  result  of  her  own  earnings,  so  that  it  was  within  the 
meaning  of  that  Act  of  Parliament  her  separate  property  as  against 
her  husband,  as  if  it  had  been  settled  to  her  separate  use.  I  doubt 
myself  very  much  whether  under  that  Act  of  Parliament  she  has 
only  the  same  rights  as  a  married  woman  would  have  had  formerly, 
where  property  was  settled  to  her  separate  use.  I  think  that  she 
would  have  something  more.  But  if  she  had  only  such  rights,  and 
was  in  the  sole  occupation  of  the  house  and  her  husband  was  not 
present,  I  have  myself  no  doubt  but  that  she  could  maintain, 
even  under  the  Married  Women's  Property  Act,  1870,  trespass 
against  a  mere  stranger.  But  the  Married  Women's  Property 
Act,' 1882,  seems  to  me  to  have  given  married  women  greater 
protection  and  greater  powers,  and  amongst  them  the  right  to 
maintain  aa  action  without  joining  her  husband  with  her.  In 
Weldan  v.  Winshw  (1)  we  held  that  according  to  the  true  con- 
struction of  that  Act  a  married  woman  has  not  merely  the  right 
to  protect  herseK  against  acts  of  aggression  committed  since  1882, 
ji)ut  has  also  the  right  to  bring  an  action  in  respect  of  an  in- 
fringement of  rights  given  her  by  the  Act  of  1870  which  had 
occurred  before  1882.     Therefore  it  seems  to  me,  unless  there  is 

(1)  13  Q.  B.  D.  784. 
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something  to  prevent  it,  she  has  the  right  to  protect  herself  by       1884 
this  action  of  trespass.  Wvldov 

Now  what  is  alleged  to  prevent  her.  It  is  said  that  the  defend-  p^  bathb. 
ant  entered  the  house  by  the  authority  of  her  husband.  A 
question  has  been  raised  whether  the  husband  himseK  can,  under 
circumstances  like  these,  enter  his  wife's  house,  and  it  has  been 
urged  that  he  can  by  virtue  of  his  marital  rights.  I  give  no 
opinion  on  that  point  whatever,  but  I  feel  clear,  however,  that 
even  assuming  the  husband  can  enter  as  against  his  wife's  will  on 
such  property  by  reason  of  his  marital  right,  he  cannot  delegate 
that  right  to  anybody  else.  It  would  be  frittering  away  the 
Married  Women's  Property  Acts,  and  would  be  doing  away  with 
the  whole  protection  which  was  intended  to  be  given  to  married 
women,  if  the  husband  could  authorize  other  people  to  enter  the 
house,  not  only  for  the  purpose  of  assisting  him  to  go  into  the 
house,  but  for  other  and  different  purposes.  If  an  ill-conducted 
husband  were  to  desert  his  wife,  and  she  by  her  own  exertions 
were  able  to  live  respectably  in  a  house  of  her  own  with  her 
children  whom  she  was  supporting,  it  would  be  dreadful  to 
suppose  that  notwithstanding  these  Acts  of  Parliament  the  hus- 
band could  not  only  go  into  that  house  himself,  but  that  he 
could  take  in  or  send  there  his  degraded  companions  against  the 
will  of  his  wife.  I  do  not  for  a  moment  suggest  that  the  present 
case  is  at  all  like  that,  but  it  shews  the  result  to  which  the  argu- 
ment on  behalf  of  the  defendant  would  necessarily  lead  if  such 
argument  could  be  maintained  successfully.  I  am  therefore  of 
opinion  that,  assuming  on  these  pleadings  this  house  to  be  the 
product  of  money  which  was  earned  by  the  plaintiff  by  her  own 
exertions,  her  husband  could  not  authorize  the  defendant  to  enter 
it  in  the  way  he  did,  and  that  although  the  defendant  did  no 
injury  to  the  house  at  all,  he  committed  a  trespass  for  which  an 
action  will  lie;  consequently  the  judgment  of  the  Divisional 
Court  which  ordered  that  cause  of  action  to  be  struck  out  was,  I 
think,  wrong. 

Cotton,  L.J.  There  were  two  points  determined  by  the 
Divisional  Court.  As  regards  the  first,  I  do  not  think  it  necessary 
to  add  anything  to  what  the  Master  of  the  Bolls  has  'said,  espe- 
cially as  we  agree  with  the  decision  thereon  of  the  Court  below. 
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But  the  second  point  is  not  only  new,  but  most  important.  It 
involves  two  questions.  The  first  is,  can  the  plaintiff  alone  with- 
out her  husband  maintain  this  action,  and  if  she  can,  is  there  a 
defence  to  such  an  action  on  the  pleadings  in  this  case  ? 

Now  in  my  opinion  she  can  alone  maintain  the  action.  The 
house  in  which  the  trespass  was  committed  was  one  which  on  the 
statement  in  the  pleadings  was  bought  with  the  proceeds  of  her 
own  earnings,,  and  by  the  1st  section  of  the  Married  Women's 
Property  Act,  1870,  is  to  be  treated  as  if  it  were  her  separate 
property  settled  to  her  separate  use.  In  my  opinion  she  under 
that  section  of  the  Act  as  regards  such  property  stands  exactly  in 
the  same  position  as  if  it  had  been  settled  on  her  by  her  husband 
by  an  effectual  deed :  subject  of  course  to  this,  that  under  the 
Act  the  legal  estate  is  in  the  husband.  With  respect  to  the  ques- 
tion whether  the  plaintiff  can  sue  alone,  whatever  doubts  I  might 
have  had  as  to  this  under  the  Act  of  1870,  I  am  of  opinion  that 
the  12th  section  of  the  Married  Women's  Property  Act,  1882, 
gives  her  power  to  bring  an  action  for  the  alleged  wrongful  entry 
of  the  house  which  is  her  separate  property,  because  it  is  in  these 
terms :  "  Every  woman  whether  married  before  or  after  this  Act 
shall  have  in  her  own  pame  against  all  persons  whomsoever,  in- 
cluding her  husband,  the  same  civil  remedies,  and  also  (subject 
as  regards  her  husband  to  the  proviso  hereinafter  contained)  the 
saine  remedies  and  redress  by  way  of  criminal  proceedings,  for 
the  protection  and  security  of  ber  own  separate  property,  as  if 
such  property  belonged  to  her  as  a  feme  sole."  It  is  essential 
for  the  protection  of  her  separate  property  that  she  should  be 
able  to  have  a  remedy  for  the  intrusion  into  her  house,  which  is 
her  separate  property,  of  a  person  whom  we  must  consider  as  a 
stranger  entering  against  her  will. 

It  has  already  been  decided  by  this  Court  that  s.  1,  sub-s.  2,  of 
the  Act  of  1882  enables  an  action  to  be  brought  in  respect  of  a 
wrong  committed  before  the  Act  of  1882  came  into  operation  (1), 
still,  of  course,  the  question  whether  the  act  itself  was  wrongful 
must  depend  on  the  law  as  it  existed  at  the  time  the  Act  of  1870 
was  alone  in  force ;  and,  without  considering  whether  there  is  any 
difference  in  this  respect  between  the  Act  of  1870  and  the  Act  of 
1882,  as  it  is  unnecessary  to  do  so,  it  is  sufficient  to  say  that  at 

(1)  Wddon  V.  Window,  13  Q.  B.  D.  784. 
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that  time  her  position  was  this,  that  the  house  was  her  separate    ^  18S4 
property ;  that  is  to  say,  her  husband  had  no  right  to  interfere     wkldobt 
with  the  property  in  the  house.    It  is  not  necessary  to  decide  the    ^^  baxhi. 
point  decided  by  the  Divisional  Court  as  to  the  right  of  the  hus-    oo^J^T^. 
band  to  enter  the  house,  notwithstanding  that  it  is  her  separate 
property,  still  I  in  no  way  differ  from  the  view  taken  thereon 
by  the  judges  in  the  Divisional  Court,  nor  do  I  qualify  the  opinion 
I  expressed  on  the  subject  in  the  case  of  Symonda  v.  Hallett.  (1) 
Assuming,  however,  that  the  husband  had  a  right  to  go  to  this 
house  for  the  purpose  of  living  there  as  the  husband  of  the  plain- 
tiff, would  that  right  enable  the  defendant  to  go  there  by  the 
husband's  command,  if  he  did  so  against  the  will  of  the  plaintiff? 
It  might  be  a  very  different  question  if  the  husband  were  at  the 
time  living  in  a  house  which  was  properly  settled  to  the  wife's 
separate  use,  and  I  give  no  opinion  as  to  whether  a  person  going 
there  in  a  way  incident  to  and  connected  with  the  husband  living 
there,  without  doing  any  other  act  which  could  be  called  wrong- 
ful, would  be  considered  a  trespasser.    In  this  case  we  must  take 
it  that  the  defendant  went  to  the  plaintiff's  house  by  the  husband's 
direction,  but  not  to  do  anything  incident  to  or  connected  with 
a  desire  of  the  husband  to  live  there  with  his  wife.    He  went  for 
a  different  purpose,  and  that  being  so,  in  my  opinion,  assuming 
the  Divisional  Court  were  right  on  the  point,  that  if  t}ie  husband 
had  gone  himself  into  the  house  he  could  not  have  been  liable  to 
an  action  of  trespass,  yet,  in  my  opinion,  he  cannot  by  virtue  of 
that  power  authorize  anothei  person  to  go  into  the  house  as  the 
defendant  went,  not  for  the  purpose  of  assisting  the  husband's 
living  in  the  house,  but  for  an  entirely  different  purpose,  and 
against  the  will  of  the  wife.    Taking  the  statements  in  the  plead- 
ings to  be  proved,  in  my  opinion  the  plaintiff  has  a  right  to  bring 
her  action  in  respect  of  this  entry  into  her  house. 

LiNBiiEY,  L.  J.  I  am  of  the  same  opinion.  As  regards  the 
slander,  I  propose  to  say  nothing.  The  other  question  is  one  of 
considerable  importance.  The  plaintiff  says,  in  substance,  that  in 
1878  she  was  solely  in  possession  of  a  house  which  had  been 
bought  by  her  with  her  own  earnings,  and  which  under  the 

(1)  24  Ch.  D.  346. 
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ig84  ,  Married  Women's  Property  Act,  1870,  was  therefore  to  be  deemed 
Wkldom  "  property  settled  to  her  separate  use,  and  she  says  that  in  1878 
the  defendant  entered  that  house  wrongfully,  which  I  construe  as 
meaning  against  her  consent.  Pausing  there  for  a  moment,  let  us 
see  what  her  position  as  a  married  woman  would  be.  Could  she 
or  not  maintain  an  action  of  trespass  in  respect  of  such  an  entry 
without  joining  her  husband  ?  It  appears  to  me  to  be  now  settled 
beyond  controversy  that  she  could.  The  decision  of  this  Court 
in  Weldon  y.  Window  (1)  has  shewn  that  she  could  now  maintain 
such  an  action  in  the  absence  of  Jbier  husband,  and  further,  that 
she  cotild  maintain  such  an  action  even  in  respect  of  a  tort  com- 
mitted before  the  Married  Women's  Property  Act,  1882,  came  into 
operation. 

Now  the  defence  is,  that  the  defendant  entered  the  plaintiff's 
house  by  the  authority  of  her  husband,  and  this  must  be  taken  in 
connection  with  the  statement  by  the  plaintiff  in  the  pleadings 
that  she  was  solely  in  possession  of  such  house.  It  is  to  be  observed 
that  this  case  does  not  raise  the  question  as  to  whether  a  married 
lady  having  a  house  settled  to  her  separate  use  can  keep  her 
husband  out  of  it ;  nor  the  question  whether  if  he  be  living  there 
he  can  invite  anybody  to  come  and  see  him.  Therefore  on  such 
points  I  express  no  opinion.  The  question  we  have  to  consider 
is  whether  when  a  married  woman  is  in  possession  of  a  house 
settled  upon  her  for  her  .separate  use,  and  is  not  living  with  her 
husband,  he  can  authorize  somebody  to  enter  the  house  without 
her  consent.  In  my  opinion  the  husband  can  give  no  such  autho- 
rity. The  right  of  possession  of  the  property  to  which  she  is 
entitled  to  her  separate  use  is  an  exdusive  right  against  her 
husband,  and  whatever  his ,  rights  are  he  cannot  authorize  any- 
body to  intrude  on  the  possession  of  his  wife's  separate  property. 
On  that  short  ground  it  appears  to  me  that  this  part  of  the  state- 
ment of  claim  is  not  open  to  the  objection  which  has  been  raised 
against  it. 

Judgment  reversed. 

Solicitors  for  defendant :  Maples,  TeesdcJe,  &  Co. 

(1)  13  Q.  B.  D.  784. 

W.  P. 
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[IN  THE  COURT  OP  APPEAL.]  1885 

JP06.4. 

CBOFT  V.  THE  LONDON  AND  COUNTY  BANKING  COMPANY.       ^ 


Fractio&^Efedment—Bdirf  against  Forfeiture— Non-paymeni  of  Reni—Bdirf 
(rfter  !Mal—Di&a2loimnoe  of  Costs  to  Plaintiff—Common  Law  Procedure 
Act,  1852  (15  <fc  16  Vict.  c.  76),  «.  210;  Common  Law  Procedure  Act^  1860 
(23  <fc  24  Vict.  c.  126),  s.  1. 

Where  in  an  action  of  ejectment  upon  a  forfeiture  by  non-payment  of  rent 
the  plaintiff  obtains  judgment,  but  without  costs,  the  defendant  may  obtain 
relief  from  the  forfeiture  under  the  Common  Law  Procedure  Act,  1860  (23  &  24 
Vict.  c.  126),  8. 1,  without  being  required  to  pay  the  plaintiff  any  costs  other 
than  those  of  the  summons  for  relief. 

Appeal  by  the  plaintiff  against  an  order  of  the  Diyisional  Court 
granting  the  defendants,  after  judgment  in  ejectment,  relief  against 
forfeiture  for  non-payment  of  rent,  and  allowing  the  plaintiff  no 
costs. 

At  the  trial  of  the  ejectment  before  Stephen,  J.,  it  appeared 
that  one  Collingwood  was  lessee  of  the  premises  in  question,  three 
dwelling-houses  at  Harrow,  and  the  plaintiff  assignee  of  the  rever- 
sion. In  April,  1883,  Collingwood  was  adjudged  bankrupt^  and 
the  defendants  afterwards  took  an  assignment  of  the  lease  from 
Collingwood's  trustee  in  bankruptcy.  The  plaintiff  after  the 
bankruptcy  brought  an  ejectment  and  obtained  judgment  against 
Collingwood,  but  finding  that  he  was  not  in  possession  of  the  pre- 
mises at  the  time  of  action  brought,  conunenced  a  second  eject- 
ment against  the  defendants  for  forfeiture  by  non-payment  of  rent 
and  other  breaches  of  covenant.  The  learned  judge  at  the  trial 
held  that  the  only  forfeiture  proved  was  that  by  non-payment  of 
rent,  and  inasmuch  as  the  arrears  of  rent  without  costs  had  been 
offered  to  the  plaintiff  before  action  and  paid  into  court,  he  di- 
rected judgment  for  the  plaintiff  without  costs,  and  ordered  him  to 
pay  the  costs  in  respect  of  the  breaches  of  the  covenant  which 
he  had  fedled  to  prove.  He  further  stayed  execution  to  enable 
the  defendants  to  apply  to  a  judge  at  chambers  for  relief.  A 
summons  taken  out  accordingly  was  referred  by  Pollock,  B.,  to 
the  Divisional  Court. 

The  Divisional  Court  (Lord  Coleridge,  C.J.,  and  Stephen,  J.), 
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1885        on  the  18th  of  December,  1884,  ordered  that*  upon  payment  by 


Oboft      the  defendants  to  the  plaintiff  of  the  arrears  of  rent  due  to  him 
London  and  *^®  defendants  should  have  relief  from  the  forfeiture,  and  that  no 
County     costs  be  allowed  to  the  plaintiff.    The  plaintiff  appealed. 

Terrell,  for  the  plaintiff.  The  defendants  could  only  obtain 
relief  upon  paying  the  plaintiff  his  full  costs.  Belief  after  trial 
from  forfeiture  for  non-payment  of  rent  is  regulated  by  the  Ciommon 
Law  Procedure  Act,  1852,  s.  210,  and  the  Common  Law  Procedure 
Act,  1860,  s.  1.  (1)  The  effect  of  these  enactments  is  to  limit  the 
right  of  a  Court  of  law  or  equity  to  grant  relief  except  upon  pay- 
ment of  the  plaintiff's  costs:  Woodfall's  Landlord  and  Tenant, 
12th  ed.,  304 ;  and  the  fact  that  the  judge  at  the  trial  disallowed 
these  costs  is  immaterial. 

FirUay,  Q.C.,  and  C.  K.  Francis,  for  the  defendants.  The  effect 
of  s.  210  of  the  Common  Law  Procedure  Act,  1852,  is  simply  to 
require  the  defendant  who  obtains  relief  after  trial  to  pay  the 
plaintiff's  costs  ''  if  any."  Here  none  have  been  allowed,  and  the 
Court  will  not  disturb  the  order  of  the  judge  at  the  trial  which 
was  made  with  reference  to  the  merits  of  the  case. 

Bbett,  M.B.  In  this  action  the  plaintiff  obtained  judgment 
in  ejectment  against  Collingwood,  the  original  lessee,  and  finding 
that  Collingwood  was  not  in  possession  of  the  premises  at  the  time 


(1)  The  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76),  b.  210, 
regulates  the  procedure  in  ejectment 
for  non-payment  of  rent,  and  enacts 
that  "in  case  the  lessee  or  his  as- 
signee, or  other  person  claiming  or 
deriving  xmder  the  lease,  shall  permit 
and  suffer  judgment  to  be  recovered 
on  such  trial  in  ejectment,  and  execu- 
tion to  be  executed  thereon,  vdthout 
paying  the  rent  and  arrears,  together 
with  fiill  costs,  and  without  proceeding 
for  relief  in  equity  within  six  months 
after  such  execution  executed,  the 
lessee,  his  assignee,  &c.,  shall  be  barred 
and  foreclosed  from  all  reliefer  remedy 
in  law  or  equity." 

By  the  Common  Law  Procedure  Act, 


1860, 23  &  24  Vict.  c.  126,  s,  1, « in  the 
case  of  any  ejectment  for  a  forfeiture 
brought  for  non-payment  of  rent,  the 
Court  or  a  judge  shall  have  power, 
upon  rule  or  summons,  to  give  relief 
in  a  summary  manner — up  to  and  with- 
in the  like  time  after  execution  exe- 
cuted, and  subject  to  the  same  terms 
and  conditions  in  all  respects  aa  to 
payment  of  rent,  costs,  and  otherwise, 
as  in  the  Court  of  Chancery." 

By  the  Conveyancing  and  Law  of 
Property  Act,  1881,  44  &  45  Vict, 
c.  41,  s.  14,  sub-s.  8,  it  is  enacted  that 
the  section  shall  not  affect  the  law  re- 
lating to  forfeiture  or  relief  in  case 
of  non-payment  of  rent. 
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of  action  brought,  lie  commenoed  a  second  action  of  ejectment  1885 
against  the  defendants.  Before  this  action  was  brought  the  Orott 
defendants  offered  to  pay  all  arrears  of  rent  due,  and  pleaded  in  j^q^^  jj,,) 
the  action  that  they  had  tendered  the  amount  and  paid  it  into  ^  Comnr 
court  The  action  was  tried  before  Stephen,  J.,  who  directed 
judgment  for  the  plaintiff,  and  we  must  therefore  assume  that 
the  forfeiture  by  non-payment  of  rent  was  proved.  Then  the 
defendants  apply  for  relief  under  s.  1  of  the  Common  Law  Pro- 
cedure Act,  1860.  Under  the  Common  Law  Procedure  Act, 
1860,  the  case  must  be  looked  at  as  if  it  had  been  heard  in  a 
Court  of  Equity,  and  I  think  the  provision  as  to  payment  of  costs 
in  B^  210  of  the  Act  of  1852  does  not  limit  the  discretion  of  the 
Court  at  the  hearing  of  the  application  for  relief..  The  applica- 
tion came  on  before  the  Divisional  Court ;  the  judges,  after  hear- 
ing the  fsusts,  decided  that  relief  must  be  granted ;  and  I  can  see 
nothing  to  prevent  them  from  granting  relief  on  fSeiir  and  proper 
terms.  They  thought,  and  rightly,  that  as  the  ejectment  had  been 
brought  after  the  defendants  had  offered  to  pay  the  rent  the 
relief  might  be  granted  without  costs  to  the  plaintiff.  I  think^ 
however,  that  provision  ought  to  have  been  made  for  the  costs  of 
application,  although  this  is  a  very  small  matter.  The  only  costs 
to  which  the  plaintiff  is  entitied  are  those  of  the  summons  in 
Chambers,  and  upon  the  defendants  undertaking  to  pay  these 
costs  the  order  will  be  a£Srmed. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  The  order  is  really 
made  by  the  Queen's  Bench  Division  in  the  exercise  of  its  juris- 
diction as  a  Court  of  Equity.  There  are  two  sections  of  the 
Common  Law  Procedure  Act,  1852,  to  be  considered,  210  and 
211.  The  terms  imposed  on  the  defendant  by  s.  211  of  that 
Act  as  to  payment  of  rent  and  costs  are  conditions  imposed  by 
the  Act,  without  compliance  with  which  the  common  injunction 
to  restrain  an  ejectment  for  non-payment  of  rent  could  not  be 
granted  or  continued  by  a  Court  of  Equity.  The  common 
injunction  was  an  interlocutory  proceeding,  and  in  my  opinion  it 
was  not  intended  by  that  section  to  limit  the  powers  of  such  a 
Court  with  regard  to  the  terms  upon  which  relief  might  be 
granted  at  the  hearing  of  the  cause.    The^  the  appellant  relies 
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1885        upon  8.  210.    This  it  is  said  requires  not  only  the  rent  but  the 
Gboft      costs  of  both  actions  to  be  paid.    The  first  judgment  must  be 
London  and  ^^^^  ^  hskYe  been  obtained  against  a  defendant  who  had  no 
County     estate  in  the  property,  and  who  was  not  in  possession.    The  bank 
do  not  require  relief  against  that  judgment^  and  therefore  are  not 
required  to  pay  the  costs  of  that  action.    The  second  action  pro- 
ceeded to  judgment,  and  the  plaintiff  was  adjudged  not  to  be 
entitled  to  costs.    In  my  opinion,  therefore,  he  has  not  under 
s.  210  any  right  to  the  costs  of  that  action,  and  as  the  defendants 
before  action  offered  to  pay  the  rent,  I  think  it  was  reasonable 
that  they  should  obtain  relief  without  payment  of  the  costs  of 
the  second  action. 

LtNDLEY,  L.  J.  I  am  of  the  same  opinion.  This  was  an  appli- 
cation for  relief  after  judgment ;  and  the  question  is  upon  what 
terms  it  ought  to  be  granted.  It  appears  that  the  defendants 
had  offered  to  pay  the  rent  in  arrear,  but  had  made  no  legal 
tender,  otherwise  judgment  could  not  have  been -obtained.  It  is 
said  that  they  ought  only  to  have  relief  upon  the  terms  of  paying 
the  costs  of  the  action.  The  costs  are  of  two  actions.  In  the 
action  against  the  defendants  the  plaintiff,  owing  to  his  con- 
duct, was  deprived  of  costs  by  the  presiding  judge.  It  is  said 
that  the  defendants  ought  to  pay  these  costs  as  a  condition  of 
obtaining  relief  &om  the  judgment.  Sut  why  should  they  pay 
costs  of  which  the  plaintiff  has  been  deprived  already  ?  As  to 
the  costs  of  the  first  action,  it  was  wrongly  brought ;  the  judg- 
ment was  mere  waste  paper ;  and  the  defendants  ought  not  to 
pay  them.  The  only  point  is  as  to  the  costs  of  the  summons  for 
relief.  Upon  the  defendants  undertaking  to  pay  these  the  order 
will  be  affirmed. 

Order  affirmed. 
Solicitor  for  plaintiff:  Buss. 
Solicitor  for  defendants :  A.  E.  Francis. 

A.  P.  S. 
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THE  QUEEN  on  the  PROsEcoi-tON  op  JAMBS'  BARROW  v.  THE  OVER-        188* 
SEERS  OF  ST.  MARY  MAGDALENE,  BERMONDSEY.  ^<w.  22. 

Foor^nUe-'AsseumerU'—raluaHon  (Metropolui)  Act,  1869  (32  &  83  Vict.  e.  67X 
«.  47 — AltenUian  of  Value  qf  Hareditament  during  Tear — Provinonal  List 
— Default  by  Overseers  in  sending  Provisional  List — Discretion  of  Overseers, 

Where  a  requisition  is  made  to  the  overseers  of  a  parish  to  make  and  send  to 
the  assessment  committee  a  provisional  Hst  imder  s.  47  of  the  Valuation  (Metro- 
polis) Act,  1869,  containing  the  gross  and  rateable  value  of  an  hereditament,  on 
the  ground  that  the  value  has  been  increased  or  diminished  during  the  year, 
the  overseers  are  not  bound  to  comply  with  the  requisition  if  they  are  of 
opinion  that  no  such  alteration  in  value  has  taken  place,  and  a  mandamus  will 
not  be  granted  to  compel  them  to  do  so. 

Bulb  calling  on  the  defendants,  the  overseers  of  the  poor  of  the 
parish  of  St  Mary  Magdalene,  Bermondsey,  to  shew  cause  whjr  A 
writ  of  mandamus  should  not  issue  commaiiding  them  to  make 
out  and  send  to  the  assessment  committee  of  the  union  of  St.  Olave, 
Bermondsey,  a  provisional  list  containing  the  gross  and  rateable 
value  reduced  of  certain  premises,  29,  Layard  Boad,  in  such 
parish  and  union. 

It  appeared  from  the  affidavits  that  the  prosecutor,  Jamto 
Barrow,  was  the  freeholder  of  the  premises,  which,  at  the  quili- 
que^ial  assessment  on  the  6th  of  April,  1880,  were  valued  at 
153Z.  gross  and  128/.  rateable  value.  Subsequently  the  premises 
were  let  to  a  quarterly  tenant  from  the  29th  of  September,  1882, 
at  a  rental  amounting  to  lOOZ.  a  year. 

On  the  3rd  of  May,  1883,  a  supplemental  valuation  list,  w&ich 
had  been  made  out  by  the  overseers  in  accordance  with  s.'46  of  the 
Valuation  (Metropolis)  Act>  1869,  was  deposited  with  the  assess- 
ment committee.  This  list  did  not  include  the  premises  in  question, 
and  the  prosecutor  in  the  following  June  appealed  against  it  on 
that  ground  to  the  assessment  committee,  who  decided  against  the 
appeaL  Afterwards,  in  November  of  the  same  year,  the  prosecutor 
sent  to  the  overseers  a  requisition  requiring  them  to  insert  the  ^ 
premises  in  a  provisional  list  under  s.  47  of  the  Acit  at  reduced 
gross  and  rateable  values.  The  overseers  after  investigation  came 
to  the  conclusion  that  the  rent  paid  was  not  a  fair  test  of  the 
value  of  the  premises  for  rating  purposes,  and  that  there  had  been 
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1884        no  alteration  in  the  value,  and  they  refused  to  make  any  provisional 

Ths  Queen   list. 

Qy^J^  OF     T^®  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict  c.  67), 

St.  Haby,    ]yy  g^  ^fj  euacts :  "  If  in  the  course  of  any  year  the  value  of  any 

hereditament  is  increased  by  the  addition  thereto  or  erection 

thereon  of  any  building,  or  is  from  any  cause  increased  or  reduced 

in  value,  the  following  provisions  shall  have  effect : 

(1)  The  overseers  of  the  parish  in  which  such  hereditament  is 
situate  may,  and  on  the  written  requisition  of  the  assessment 
committee,  or  of  any  ratepayer  of  the  union,  or  of  the  surveyor  of 
taxes  for  the  district  shall,  send  to  the  assessment  committee  a 
provisional  list  containing  the  gross  and  rateable  value  as  so 
increased  or  reduced  of  such  hereditament. 

(2)  A  copy  of  the  requisition  shall  be  sent  by  the  person  making 
it  to  the  clerk  of  the  assessment  committee,  and  if  within  fourteen 
days  after  the  requisition  has  been  served  on  the  overseers  they 
make  default  in  sending  such  provisional  list,  he  shall  forthwith 
summon  the  assessment  committee,  and  the  assessment  committee 
shall  appoint  a  person  to  make  such  provisional  list  in  the  same 
manner  as  is  in  this  Act  provided  in  the  case  of  the  overseers 
fifidling  to  transmit  a  valuation  list  .  .  ." 

This  rule  having  been  obtained — 

HoU,  Q.C,  (JB.  C.  QUn  with  him),  shewed  cause.  The  47th  section 
is  governed  by  the  word  ''  if "  at  the  commencement,  and  there 
can  be  no  obligation  to  make  out  a  provisional  list  except  there 
has  been  an  alteration  in  value.  This  no  doubt  is  a  question  of 
fact,  but  it  is  within  the  jurisdiction  of  the  overseers  to  decide  it, 
and  their  decision,  so  long  as  they  act  within  their  authority,  b 
not  subject  to  review :  Beg.  v.  Justices  of  Middlesex.  (1)  If  the 
person  who  makes  the  requisition  is  not  satisfied  with  the  decision 
of  the  overseers  his  remedy  is  under  sub-s.  2  of  s.  47. 

8.  Woolf  (Mote^  with  him),  contra.  There  is  a  duty  on  the 
overseers,  and  the  only  course  open  to  the  prosecutor  is  to  apply 
for  a  mandamus  to  compel  them  to  discharge  it  For  otherwise 
he  is  without  remedy,  as  no  action  will  lie  against  the  assessment 
committee:  Leicester  Waterworks  Co,  v.  NiUtall  (2);  nor  can  he 

(1)  2  Q.  B.  D.  at  p.  520.  (2)  4  Q.  B.  D.  18. 
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ask  for  ft  malidaniii3  against  them.    In  refusing  to  send  in  a  pro-       1SS4 
Tisional  list  the  overseers  are  assuming  the  functions  of  the  ThsQcedt' 
assessment  committee,  and  deciding  without  appeal  that  there  ovEBMEEg  or 
has  been  no  alteration  in  value.    They  "  may,"  in  the  absence  of    St.  Habv, 

...  ■.!■.,  .         .11  ,  .         Bbbhobdsey. 

!requisition,  exercise  their  judgment  as  to  whether  to  send  in  a 

proyiaional  list,  but  when  there  is  a  requisition  they  "  shall "  send 
in  such  a  list,  and  they  have  no  option  in  the  matter.  The 
actual  rent  paid  was  evidence  of  ft  reduction  in  the  valae  of  the 
premises ;  Beg.  v.  Poplar  Union  Auesament  Committee.  (1) 

Gbote,  J.  At  the  beginning  of  this  case  I  found  some  di£B- 
culty  in  giving  the  proper  meaning  to  the  words  "  such  provi- 
sional list"  in  the  2nd  subsection  of  s.  47;  I  still  think  that 
"  such  "  is  not  perhaps  the  best  word  that  could  have  been  used  ; 
that  it  would  have  been  mach  better  had  the  Act  said  "  shall 
appoint  a  person  to  make  a  provisional  list  in  the  same  mann» 
as  is  in  this  Act  provided  in  the  case  of  the  overseers  "  because 
"such  provisional  list "  would,  at  first  sight,  appear  to  mean  one 
made  by  the  overseers.  But  when  I  read  the  whole  section  I  am 
clear  that  the  words  must  mean  "such  provisional  list  if  any  ;" 
otherwise  no  sense  or  meaning  can  be  given  to  the  rest  of  the 
section.  The  provisional  list  is  not  a  mere  repetition  of  the 
existing  list,  but  it  is  a  provision  for  cases  where  there  has  been 
an  alteration  in  value.  In  that  case  the  overseers  may,  and  on 
the  written  requisition  of  the  assessment  committee,  or  of  any 
ratepayer,  or  of  the  surveyor  of  taxes  for  the  district  shall,  send 
to  the  assessment  committee  ft  provisional  list  containing  the 
gross  and  rateable  value  as  so  increased  or  reduced  of  such  here- 
ditaments. They  may  do  it  of  their  own  accord ;  but  if  they  do 
not,  then  they  most  do  it  on  the  requisition  of  the  assessment 
.  committee,  of  the  ratepayer,  or  of  the  surveyor  of  taxes,  but  all 
that  is  contingent  on  the  value  being  increased  or  reduced.  Put- 
ting oat  of  the  question  the  slight  verbal  difBculty  arising  from 
the  word  "  such,"  which  at  first  a  Kttle  embarrassed  me  because  I 
could  not  constnie  "  such  "  grammatically  without  assuming  that 
before  there  could  be  "  such "  provisional  list  there  was  some 
jirovisional  list :  when  I  come  to  read  the  whole  section  it  seems 

(1)  13  Q.  B.  D.  364. 
ToL.  XIV.  2  0  2 
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1884       to  me  to  be  perfectly  clear  that  by  **8ucli  provisional  liflt"i» 

The  Queen  meant  "  such  provisional  list,  if  any,  as  may  be  made  by  the  over- 

OvERssEns  OP  seers,"  because  otherwise  we  should  have  this  absurdity — ^that  they 

St.  Mary,    ^j.^  to  send  some  list,  either  the  ori^nal  list,  which  is  not  a  pwv 
Bermondsey.  °  ,  , 

visional  li^,  and  which  wonld  be  ^f  no  use,  or  some  provisional 

''""'  '•  list  ^hich  they  know  to  be  untrue  and  incorrect.  Supposing  we 
grant  this  mandamus,  what  are  the  overseers  to  Ao?  If  the  value 
is  not  changed  how  can  they  return  an  answer  to  this  mandamus 
except  by  saying,  "  We  have  not  sent  k  provisional  list  because 
we  can  make  no  provisional  list,  the  value  being  unchanged."  I 
think  if  this  rule  were  made  absolute  that  would  be  a  good  return 
to  it,  and  we  are  now  asked  to  grant  a  mandamus  simply  to  com- 
pel them  to  say  that  it  is  an  impossibility  to  comply  with  it. 
It  seems  to  me  that  the  matter  is  perfectly  regular  as  far  as  the 
overseers  are  concerned,  and  that  there  is  no  reason  for  command^ 
ing  them  to  do  what  they  cannot  do,  therefore  I  am  of  the 
opinion  that  this  rule  should  be  discharged. 

Hawkins,  J.  I  am  of  the  same  opinion.  This  rule  was  moved 
for  on  the  20th  of  March,  1884 ;  it  calls  upon  the  overseers  of  the 
parish  of  St.  Mary  Magdalene,  Bermondsey,  to  shew  cause  why  a^ 
writ  of  mandamus  should  not  issue  directed  to  them,  commanding 
them  to  make  out  and  send  in  to  the  assessment  committee  of  the 
union  of  St.  Olave,  Bermondsey,  a  provisional  list  containing  the 
gross  and  rateable  value  reduced  of  certain  premises.  To  my 
mind  there  are  two  answers  to  this  rule — first,  that  the  rule  ift 
moved  for  too  late ;  second,  that  even  if  the  rule  had  been  moved 
for  within  the  year  in  which  the  alleged  reduction  in  value  took 
place,  there  is  no  ground  for  making  it  absolute.  It  is  necessary,, 
in  order  to  explain  what  I  have  to  say,  that  I  should  shortly 
review  some  of  the  provisions  of  the  Valuation  (Metropolis)  Act,. 
1869.  The  6th  section  requires  that  the  overseers  of  every  parish 
to  which  this  Act  extends — and  it  does  extend  to  the  parish  in 
question — ^within  the  time  mentioned  shall  make  and  sign  a 
valuation  list  of  their  parish  in  duplicate  in  accordance  with  the 
Act ;  and  s.  18  provides  that  if  the  overseers  of  any  parish  fail 
to  transmit  such  a  valuation  list  as  is  required  by  this  Act^ 
the  assessment  committee  shall  appoint  some  person  to  make  a 


Htwklns,  S, 
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valuatioii  list,  and  may  allow  such  person  such  remuneration  as       1884 
they  may  think  fit ;  and  all  expenses  incurred  by  the  assessment  Thb  Queen" 
committee  in  pursuance  of  this  section  shall  be  paid  by  the  guar-  Qy^BSEEBa  of 
dians  and  char&^ed  by  them  to  such  parish,  and  the  person  so  _^-  Mabt, 

Bermokdsbt* 

appointed,  that  is,  the  person  appointed  by  the  assessment  com« 
mittee>  shall'  haye,  for  the  purposes  of  this  section,  the  same 
powers  and  duties  as  the  oyerseers;  and  the  yaluation  list  so 
made  shall  be  dealt  with  in  a  like  manner  as  if  it  had  been  duly 
made  and  transmitted  by  the  oyerseers ;  that  is  so  as  to  giye  the 
same  force  and  power  to  the  yaluation  list  made  by  the  person 
appointed  by  the  assessment  committee  on  the  default  of  the 
oyerseers,  as  is  giyen  to  the  yaluation  list  when  the  oyerseers 
themselyes  make  it.  The  43rd  section  proyides  that  the  yalu** 
ation  list  as  approyed  by  the  assessment  committee — ^and  if  altered 
on  any  appeal  under  this  Act,  as  so  altered — shall  come  into  force 
at  the  beginning  of  the  year,  commencing  on  the  6th  of  April 
succeeding  to  that  on  which  it  is  made,  and  shall  last  for  fiyd 
years,  subject  to  any  alteration  that  may  be  made  by  any  supple^ 
mental  or  proyisional  list.  A  yaluation  list  thus  means  the  list 
which  iS'  made  in  pursuance  of  the  sections  to  which  I  haye 
referred,  and  which  is  to  last  for  fiye  years  in  its  integrity,  sub^ 
ject  to  any  alterations  that  may  be  made  by  any  supplemental  or 
proyisional  list.  In  the  case  of  the  yaluation  list  of  a  large  parish 
where  there  are  hundreds  of  houses  and  buildings  of  eyery  class 
and  character,  it  is  obyious  that  each  year  there  will  be  a  great 
many  alterations.  If  no  change  were  made  in  the  yaluation  list 
during  the  whole  fiye  years  for  which  the  yaluation  list  is  made, 
a  great  deal  of  injustice  would  be  done,  and  in  order  to  proyide 
against  that,  the  46th  section  requires  that  a  supplemental  list 
shall  be  made  at  the  commencement  of  each  one  of  the  four  years 
following  the  making  of  the  yaluation  list,  shewing  all  the  alter- 
ations which  haye  taken  place  during  the  preceding  twelye 
months,  but  containing  only  the  hereditamentsr  affected  by  such 
alterations*  If  no  alteration  has  taken  place  which  makes  a 
supplemental  list  necessary,  the  oyerseers  are  to  send  a  certificate 
to  that  effect  to  the  assessment  committee  in  place  of  such  list. 
Further,  it  ift  proyided  that  the  same  regulations  shall  be  obseryed 

in  the  case  of  a  supplemental  list  as  in  the  case  of  a  yaluation 

2  G  2  2 
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1884        list  directed  by  this  Act,  which  I  suppose  includes  the,  power  to 
The  Queen  appeal  against  the  supplemental  list  in  the  same  way  that  powers 
OvEB^ERs  OP  ^®  given  to  appeal  against  the  original  valuation. 
St.  Maby,        jf  q^  it  is  obvious  that  notwithstanding  the  supplemental  list 

Bbbmondsey.  °  *  * 


being  made  at  the  commencement  of  each  year — there  may  be  in 
the  course  of  any  year  alterations  in  value,  and  the  47th  3ection 
is  intended  to  provide  for  such  a  state  of  things.  There  is  no 
obligation  to  send  in  a  list  at  the  mere  will  of  anybody  who 
chooses  to  make  a  requisition,  but  it  is  only  to  be  a  provisional 
list  containing  the  gross  and  rateable  value  of  property  which  in 
fact  in  the  course  of  the  year  happens  to  be  either  increased  or 
reduced  in  value.  The  requisition  is  to  be  served  on  the  over- 
seers, but  a  copy  is  to  be  sent  by  the  person  making  it  to  the 
clerk  to  the  assessment  committee,  and  if  within  fourteen  days 
after  the  requisition  has  been  served  on  the  overseers  they  make 
default  in  sending  such  provisional  list,  he  shall  forthwith 
summon  the  assessment  committee,  and  the  assessment  committee 
shall  appoint  a  person  to  make  such  provisional  list  in  the  same, 
manner  as  is  in  this  Act  provided  in  case  of  the  overseers  failing 
to  transmit  a  valuation  list.  Turning  back  again  to  the  13th 
section,  we  see  that  if  the  overseers  will  not  make  out  the  original 
valuation  list  the  assessment  committee  may  appoint  a  person  to 
da  it  and  pay  him  and  charge  the  expenses  to  the  overseers,  and 
when  the  valuation  list  is  so  made  out  by  the  person  so  appointed, 
the  list  so  made  out  shall  be  treated  in  the  same  way  and  treated 
as  of  the  same  authority  as  if  it  had  been  actually  returned  by 
the  overseers  themselves.  It  really  is  to  my  mind  as  clear  as 
possible  that  the  overseers  are  not  bound  to  send  in  a  provisional 
list  if  they  come  to  the  conclusion  that  there  is  no  alteration  in 
the  value  of  the  property  which  is  assessed,  but  that  if  they 
decline  to  do  so  and  if  the  person  who  requires  them  to  send  in 
the  provisional  list  still  insists  upon  it  that  he  is  right,  he  may 
require  that  the  assessment  committee  shall  call  upon  some  other 
person  to  make  the  valuation,  and  if  that  is  done  and  ;the  person 
who  made  the  requisition  is  not  satisfied  he  may  appeal  precisely 
in  the  same  manner  that  he  might  if  the  list  w^s  made  by  the 
overseers.  I  am  satisfied  in  my  mind  that  th^re  is  no  obliga- 
tion on  the  overseers  to  send  in  a  list  which  they  know  and  feel 
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to  be  fictitious  and  false,  and  on  this  ground  I  am  clearly  of  18S4 
opinion  that  this  rule  ought  to  be  discharged.  There  is,  how-  the  Qubxk 
ever,  another  ground  on  which  I  think  it  ought  to  be  discharged,  qveb  eers 
and  which  may.be  said  to  be  upon  a  more  technical  ground,  the  St.  bIabt, 
affidavit  which  is  before  me  sets  forth  this :  that  these  premises 
became  in  the  month  of  January,  1880,  vacant,  that  the  appli- 
cant was  unable  to  procure  any  tenant  for  such  premises  until 
the  29th  of  September,  1882,  when  he  let  them  at  the  best  rent 
he  could  to  a  quarterly  tenant,  at  a  rent  of  lOOZ.  per  annum,  and 
that  such  premises  then  became  and  have  ever  since  continued 
reduced  in  value.  At  the  commencement  of  the  year  1883,  there 
was  a  supplemental  list  made  out  which  took  the  place  of  the 
original  valuation  list,  and  against  that  supplemental  list  the  ap? 
plicant  might  have  appealed  if  he  had  thought  fit.  If  in  the  year 
1888,  there  had  been  a  further  diminution  in  value  that  might 
have  been  the  subject  of  an  application  to  the  assessment  com- 
mittee during  the  year  1888,  but  1884  has  arrived  and  a  new 
supplemental  valuation  is  made  in  1884,  and  there  is  no  appeal 
against  that.  There  is  no  evidence  at-  all  before  us  of  any 
diminution  of  value  in  this  property  in  1888  or  1884,  and  there- 
fore the  conditions  upon  which  the  person  dissatisfied  is  entitled 
to  make  an  appeal  against  the  provisional  list  have  not  occurred, 
for  the  47th  section  only  gives  the  right  to  require  a  provisional 
list  if  **  in  the  course  of  any  year  **  the  value  is  increased  or 
reduced,  which  cannot  be  said  to  be  the  case  on  the  present 
occasion.  I  am  of  opinion  therefore  on  this  ground  also  that  the 
rule  ought  to  be  discharged.  I  will  only  add  that  if  the  applicant 
were  to  be  successful  in  this  rule  it  would  be  giving  a  double 
appeal,  one  at  the  commencement  of  the  year  against  the  supple- 
mental list,  and  another  (though  there  had  been  no  reduction  of 
value  within  the  year)  by  a  mere  process  of  making  requisition 
for  a  provisional  list. 

Bute  discharged. 
Solicitor  for  prosecution :  J.  Mote. 

Solicitor  for  defendants :  J.  Harrison. 

A.  M. 


358  QUEEN'S  BENCH  MVISION.  VOL.  XIV. 


1884  [IN  THE  COURT  OP  APPEAL.] 

Bee,  10. 

THE  QUEEN  v.  WHITE  and  Othebs. 


Poor-rate — Overseers  of  FaiHsh — Bill  in  Parliament  affecting  Parish — Oppo- 
sition hy  Overseers — Costs  of  Opposition* 

A  private  bill  before  Parliament  provided  for  the  punctual  payment  of 
interest  on  the  sliare  capital  of  the  undertaking  for  which  authority  was  sought 
by  declaring  that  the  overseers  of  the  parish  in  which  the  undertaking  wa£ 
situated  should,  when  required  to  do  so,  raise  as  part  of  the  poor-rate  money 
for  the  payment  of  such  interest.  The  overseers,  with  the  authority  of  the 
vestry,  Successfully  opposed  the  bill,  and  in  so  doing  incurred  cert^  expenses 
which  were  not  immoderate  and  were  allowed  by  the  auditor : — 

Hdd^  reversing  the  decision  of  the  Queen's  Bench  Division,  that  the  overseers 
were  entitled  to  charge  the  expenses  so  incurred  upon  the  poor-rate. 

Appeal  against  an  order  of  the  Queen's  Bench  Division 
quashing  a  certificate  of  allowance  by  G.  S.  White,  the  auditor  of 
the  Gloucestershire  Audit  District,  of  certain  expenses  incurred 
by  the  overseers  of  the  parish  of  St.  George  in  the  Barton  Begis 
Union,  Gloucestershire. 

The  overseers  of  the  parish  of  St.  George,  Barton  Begis  Union, 
Gloucestershire,  at  the  request  of  the  vestry,  opposed  in  Parlia* 
ment  a  bill  for  making  certain  docks  promoted  by  private  indi- 
viduals, entitled  "  the  Bristol  Port  and  Docks  Commission  Bill," 
and  which  contained,  inter  alia,  a  clause  by  which  the  overseers  of 
the  parish  of  St.  George  would  have  to  raise  as  part  of  the  poor- 
rate  a  sum  of  money  for  payment  of  interest  on  the  share  capital 
of  the  undertaking  in  case  the  commissioners  incorporated  by  the 
bill  should  not  have  sufficient  funds  to  provide  for  the  payment 
of  such  interest.  The  bill  was  rejected  by  a  committee  of  the 
House  of  Lords,  but  the  overseers  incurred  expenses  by  reason  of 
their  opposition,  which  amounted  to  £327  14s.  8(2.,  and  they 
charged  this  sum  in  their  parish  accounts,  and  the  auditor,  G.  S. 
White,  allowed  it.  Thereupon,  at  the  instance  of  Sibly,  a  rate- 
payer, a  writ  of  certiorari  was  obtained  to  bring  up  the  auditor's 
certificate  to  be  quashed  (1),  and  the  same  was  accordingly 
brought  up  to,  and  ordered  to  be  quashed  by,  the  Queen's  Bench 
Division. 

The  overseers  appealed. 

0)  11 Q.  B.  D.  309. 
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A.  Charles,  Q.C.y  and  Pitt  Letvis,  for  the  appellants.  The  Queen's  1884 
Sench  Division  held,  on  the  authority  of  Bex  v.  Stewart  (1),  "rittQum' 
that  the  overseers  were  not  entitled  to  charge  the  rates  with  wmw. 
the  expenses  they  had  incurred  in  opposing  the  bill  in  Farlia- 
inent>  as  they  were  officers  dealing  with  a  statutable  fund  and 
|M3Countable  for  its  application  to  statutable  purposes,  namelyi 
the  relief  and  employment  of  the  chargeable  poor,  and  that 
they  had  no  power  to  divert  it  from  those  objects.  The  power 
of  the  overseers  to  spend  such  money  is  not  so  restricted,  they 
^le  entitled  to  spend  it  to  a  reasonable  extent  in  protecting  the 
rates  and  further  in  protecting  the  office  of  overseers.  The 
case  of  Bex  v.  Inhahitanta  of  Essex  (2),  which  inadvertently  was 
not  cited  on  the  argument  before  the  Divisional  Court,  fully 
bears  out  this  principle,  and  shews  that  overseers  would  be  justified 
in  charging  the  poor-rate  with  such  an  expense  as  this  which 
^as  reasonably  spent  in  protecting  it.  In  that  case  the  justices 
were  held  entitled  to  defray  out  of  the  county  stock  costs  incurred 
by  them  in  bona  fide  for  the  interest  of  the  county  litigating  the 
question  of  a  fine  which  they  thought  was  improperly  imposed 
on  the  county,  and  Lord  Eenyon,  C.  J.,  and  Ashhurst,  J.,  considered 
it  to  be  analogous  to  the  settlement  cases  of  defending  appeals 
Against  orders  of  removal.  This  very  statute  of  43  Eliz.  q.  2,  was 
there  referred  to,  and  Ashhurst,  J.,  said :  '^  It  might  therefore  be 
^gned  that  the  stock  should  not  be  applied  to  any  other  purposes 
]than  those  specifically  mentioned;  but  a  subsequent  statute 
having  directed  the  removal  of  paupers,  and  the  expense  of  liti-> 
^ting  the  questions  of  settlement  being  a  consequence  upon 
3uch  removal^  it  has  been  the  constant  practice  to  allow  these 
expenses  to  be  defrayed  out  of  the  parish  stock,  the  legality 
of  which  has  never  been  disputed."  The  case  of  Bex  v.  !«- 
hdbitatUs  of  Essex  (2)  was  cited  and  its  principle  adopted  in 
jRex  V.  Commissioners  of  Sewers  for  the  Tower  Hamlets.  (3)  In 
Bright  v.  North  (4)  commissioners  who  had  to  apply  funds  under 
an  Act  of  Parliament  for  maintaining  the  banks  of  the  river  were 
held  authorized  in  applying  a  portion  of  such  fund  in  opposing  a 
l>ill  in  Parliament  which  had  a  project  likely  to  injure  the  banks 

(1)  12  Ad.  &  E.  773.  (3)  1  B.  &  Ad.  232. 

(2)  4  T.  R.  591.  (4)  2  Ph.  216. 
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^^^  under  their  superintendence.  The  case  of  AUomey-Generci  v. 
Thb  Qtteen  Mayor  of  Brecon  (1)  was  also  decided  on  the  same  principle. 
Whitb.  Matthews,  Q.C.,  and  A.  Gleriy  for  the  respondent.  The  duty  of 
overseers  is  confined  to  the  administration  of  the  fands  received 
from  the  poor-rate  which  is  in  their  possession.  It  is  no  part  of 
their  duty  to  either  originate  or  to  oppose  bills  in  Parliament 
affecting  the  poor-rates,  and  they  cannot  charge  the  rate  with 
any  expense  they  may  incur  in  so  doing.  Since  Bex  v.  Inhabi'^ 
tants  of  Essex  (2)  the  functions  of  an  overseer  have  been  very 
much  changed,  and  they  are  now  nearly  only  ministerial,  and  h& 
must  act  as  ordered  by  the  Local  Government  Board.  Bex  v. 
Inhahitants  of  Essex  (2)  was  cited  in  Beg.  v.  Fotich  (3) ;  but  not- 
withstanding that  the  Court  there  held  that  the  overseers  were 
not  entitled  in  their  account  with  their  parish  to  charge  their 
costs  in  defending  an  appeal  against  a  rate  they  had  made. 

[LiNPLEY,  L.  J.  There  they  had  no  defence,  and  their  costs 
were  improperly  incurred.] 

The  authority  of  the  vestry  to  oppose  the  bill  is  immaterial, 
and  cannot  be  any  protection  to  the  overseers :  Bex  v.  Qwyer  (4) ; 
and  Bex  v.  Johnson.  (5)  [They  also  cited  Attorney  Oeneral  v. 
Wilkinson.  (6)] 

JB.  D.  Oreene,  and  W.  Wigram^  for  the  auditor. 

Brett,  M.B.  In  this  case  a  private  bill  was  brought  into 
Parliament  for  the  purpose  of  making  certain  docks,  and  there  was 
a  clause  in  that  bill  which  would  have  thrown  the  burden,  as  I 
understand  it,  by  way  of  guarantee,  on  the  rates  of  the  parish ; 
whereupon  the  overseers  called  a  meeting  of  the  vestry,  and  the 
vestry  unanimously  came  to  the  conclusion  that  the  overseers 
ought  to  oppose  [the  bill  in  as  far  as  that  clause  was  concerned. 
The  overseers  accordingly  did,  in  their  official  capacity,  petition 
against  the  bill,  and  they  opposed  it  with  success.  They  afterwards 
charged  the  expenses  of  the  opposition,  to  which  they  were  pri- 
marily liable,  in  their  parish  accoimts,  and  the  auditor  allowed 
the  charge,  but  the  Divisional  Court  of  Queen's  Bench  quashed 

(1)  10  Ch.  D.  204.  (4)  2  Ad.  &  E.  216. 

(2)  4  T.  R.  691.  (5)  5  Ad.  &  E.  340. 

(3)  2  Q.  B.  308 ;  11  L.  J.  (M.C.)  1.  (6)  28  L.  J.  (Ch.)  392. 
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his  certificate  on  the  ground  that  the  expense  of  their  opposition  ^^^ 
was  a  bnrden  which  could  not  be  legally  placed  on  the  rates.  The  Quekv 
Now,  the  question  before  us  by  way  of  appeal  is  whether  such  Wnmu 
expense  was  under  the  circumstances  of  this  case  a  proper  burden  Brett.  m.r, 
to  be  put  upon  the  rates,  and  whether  therefore  the  auditor  was 
justified  in  allowing  it.  A  very  important  case  has  been  cited  to 
us  which  was  not  cited  to  the  Divisional  Court.  Cases  were  cited 
there  which,  in  my  opinion,  that  Court  was  justified  in  saying 
did  not  apply,  but  the  case  of  Bex  y.  Inkahitants  of  Essex  (1), 
which  I  think  governs  this  case,  was  not  cited.  Now,  it  has  been 
argued  that  overseers  are  mere  ministerial  agents  or  officers.  It 
is  admitted  that  in  the  old  days  they  were  not,  but  it  is  said,  that 
by  a  course  of  legislation  they  have  become  so.  In  my  opinion 
they  are  not  now  any  more  than  they  formerly  were  so.  They 
are  the  persons  who  by  law  are  to  make  the  rate.  It  is  true  they 
have  to  make  the  rate  to  meet  expenditures  which  have  been 
incurred  by  other  people  independently  of  them,  as  for  instance, 
for  the  relief  of  the  poor,  which  is  now  under  the  control  of  the 
guardians  of  unions  subject  to  the  control  of  the  Local  Govern- 
ment Board.  There  are  many  pther  expenses  put  upon  the  poor- 
rate,  and  for  which  the  overseers  in  making  the  rate  must  pro- 
vide. The  overseers  when  about  to  make  a  rate  have  to  take  into 
account  all  the  different  things  which  they  have  to  provide  for 
out  of  the  rates,  and  then  it  is  their  duty  to  make  the  rate,  and, 
as  it  is  admitted,  with  a  margin,  as  to  the  extent  of  which  they 
are  the  judges.  Moreover,  the  rate  in  a  great  many  respects,  if 
not  in  all  respects,  is  a  prospective  rate ;  therefore,  to  say  that 
overseers  who  have  to  make  those  calculations  and  to  consider 
those  matters  are  merely  ministerial  officers  seems  to  me  to  be 
clearly  wrong.  If  it  is  the  duty  of  overseers  to  make  the  rate 
it  is  to  make  a  rate  which  upon  the  whole  shall  produce  no  more 
than  it  fairly  ought,  because  if  they  make  too  large  a  rate  they 
lay  an  improper  burden  on  the  ratepayers.  They  must  not,  there- 
fore, make  an  exorbitant  rate.  Further,  it  cannot  be  denied,  that 
it  is  part  of  the  duty  of  overseers  to  see  that  no  improper,  that 
is,  illegal,  burden  is  put  upon  the  rates.  For  instance,  it  is  ad- 
mitted that  if  there  is  an  attempt  to  impose  upon  their  parish  a 

(1)  4  T.  R.  591. 
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1884        pauper  who  really  is  not  settled  in  their  parish^  it  is  the  duty  of 

The  Queen  ^^^  overseers  to  resist  that.    Then,  if  it  is  their  duty  to  see  that 

^^'         the  rates  are  not  improperly  burdened,  what  is  the  necessary  con- 

sequence,  but  that  they  are  entitled  to  defend  the  rates  for  the 

benefit  of  the  parish. 

Overseers  are  persons  upon  whom  the  law  casts  a  consider- 
able duty  without  remuneration,  and  it  necessarily  follows  that 
where  they  have  rightly  protected  the  ratepayers  their  moderate 
expenses  of  so  doing  have  always  been  allowed  in  any  rating  or 
settlement  case.  But  it  was  suggested  that  it  had  never  gone 
beyond  rating  or  settlement  cases,  and  Bex  v.  Inhabitants  of 
Essex  (1)  was  not  cited  in  the  Court  below.  In  that  case  the 
judges  of  the  King's  Bench  went  further  than  a  mere  settlement 
ease,  and  in  an  analogous  case,  where  the  justices  spent  money 
out  of  the  county  stock  to  protect  it  from  a  burden  which  they 
alleged  ought  not  to  be  put  upon  it,  the  judges  held  that  it  came 
within  the  principles  of  a  settlement  case  and  was  to  be  ruled 
by  the  same  law. 

The  authority  of  that  case  was  afterwards  recognised  in  Bex 
V.  Commissioners  of  Sewers  for  the  Tower  Hamlets  (2),  and  the 
question  before  us  must  therefore  be  whether  that  principle  is 
applicable  to  the  present  case,  for  I  am  not  in  the  least  pre- 
pared to  overrule  Bex  v.  Inhabitants  of  Essex  (1),  since  the  prin- 
ciple there  stated  is  right  and  just,  and  one  which  ought  to  be 
adopted.  Then  does  the  present  case  come  within  it?  Here 
the  attempt  was  to  throw  a  burden  upon  the  rates  of  this  parish 
in  favour  of  persons  who  were  promoting  a  private  bill  in  Parlia- 
ment. The  principle  does  not  apply  to  a  public  bill  which  has 
to  be  considered  by  the  legislature  as  for  the  benefit  of  the  whole 
coimtry ;  but  this  was  not  a  public  but  a  private  bill.  Might, 
then,  the  overseers  under  those  circumstances  incur  expense  to 
protect  the  rates  from  an  attempt  to  place  such  a  burden  on 
them?  It  seems  to  me  that  it  falls  within  the  principle  of 
Bex  V.  InJiabitants  of  Essex  (1),  and  that  they  might.  I  wish  it 
to  be  understood  that  I  do  not  say  that  they  could  originate 
litigation,  and  that  the  principle  which  allows  them  to  incur  ex- 
pense for  the  protection  of  the  ratepayers  is  confined  to  defending 
(1)  4  T.  B.  691.  (2)  1  B.  &  Ad.  232. 
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their  rates  against  an  attack  made  upon  them  at  law.     Here       1884 
what  the  oyerseers  did  was  a  pnre  matter  of  defence  against  a  theQuebh" 
project  by  private  persons,  by  which  the  rates  might  have  been      ^^[^b, 
burdened,  and  the  auditor  has  come  to  the  opinion  that  they 
acted  reasonably,  and  nobody  has  alleged  that  they  incurred  any 
immoderate  expense.    Therefore  I  am  of  opinion  that  the  case 
of  Bex  V.  Inhabitants  of  Essex  (1)  and  the  principle  there  laid 
down  justified  these  overseers  in  incurring  the  expense  which 
they  did,  and  justified  the  auditor  in  allowing  such  expense  out 
of  the  rates.    Consequently,  I  think  the  judgment  of  the  Divi- 
sional Court  must  be  overruled,  and  the  appeal  must  be  allowed. 

Cotton,  L.  J.  I  agree.  I  think  that  this  expenditure  ought  to 
be  allowed  on  the  principle  laid  down  by  the  Master  of  the  Eolls, 
and  I  need  not  add  anything  further. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion,  and  will  only  add 
that  I  wish  it  to  be  understood  that  I  think  this  principle  ought 
to  be  confined  either  to  cases  exactly  like,  or  to  cases  so  near  to 
this,  that  no  practical  distinction  can  be  drawn.  What  I  mean 
is,  that  in  tiiis  case  there  was  a  bill  in  Parliament  promoted  by 
private  individuals  for  the  purposes  of  profit  to  themselves,  and 
they  sought  to  burden  the  rates  of  the  parish  for  their  own  indi- 
vidual benefit  with  no  public  advantage.  It  appears  to  me,  that 
the  vestry  having  authorized  the  overseers  to  oppose  such  a  bill, 
they  were  justified  in  doing  it  and  paying  the  expense  out  of  the 

rates. 

Decision  reversed. 

Solicitors  for  appellants :  Warry,  Bobins,  Surges,  &  Co.,  for 
J.  &  8*  DiXy  Bristol. 

Solicitors  for  auditor :  Peacock  &  Goddard,  for  MullingSy  Elleti, 
&  Co.,  Cirencester. 

Solicitoils  for  respondent:  Merediths,  Bciberts,  &  Mills,  for 
Osborne,  Ward,  Vassall,  &  Co.,  Bristol. 

(1)  4  T.  R.  691. 
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'  1884         THE  QUEEN  on  the  prosecution  of  R.  S.  WILKINS  v.  FLAVELL  and 
^Dee.  16.  Anotheb,  JUSTICES  OF  LEAMINGTON. 

Bastardy — Witness — Voluntari/  Attendance — Befusal  to  give  Evidence — Power 
of  Justices  to  commit — 7  &  8  Vict,  c,  101,  s,  70 — Bastardy  Laws  Amende 
ment  Act,  1872  (35  <£:  36  Vict  c,  65),  s.  4. 

By  7  &  8  Vict.  c.  101,  s.  70,  justices  may  at  the  request  of  any  party  to 
bastardy  proceedings  before  them  summon  any  person  to  appear  and  give  evi- 
dence upon  the  matter  of  such  proceedings,  and  if  the  person  summoned  neglect 
or  refuse  to  appear  the  justice  by  warrant  may  require  such  person  to  be  brought 
before  him  or  any  justices  before  whom  such  proceedings  are  to  be  had,  "  and 
if  any  person  coming  or  brought  before  any  such  justice  in  any  such  proceed- 
ings refuse  to  give  evidence  thereon,"  the  justices  may  commit  such  person  to 
the  house  of  correction : — 

Held  (by  Grove  and  Hawkins,  J  J.,  Smith,  J.,  dissenting),  that  the  power  to 
commit  extended  to  any  witness,  and  was  not  confined  to  witnesses  who 
appeared  in  answer  to  a  summons  or  warrant. 

BuLE  calling  on  the  defendants^  justices  of  Leamington,  to 
shew  cause  why  an  order  for  the  committal  of  the  prosecutor 
should  not  be  brought  up  by  certiorari  to  be  quashed* 

It  appeared  that  a  bastardy  summons  was  taken  out  against  the 
prosecutor,  B.  S.  Wilkins,  as  the  alleged  father  of  an  illegitimate 
child.  On  the  hearing  of  the  summons  at  petty  sessions  held  at 
Leamington,  after  the  evidence  of  the  mother  of  the  child,  and 
corroborative  evidence  brought  forward  by  her  had  been  heard, 
Wilkins  tendered  himself  as  a  witness,  and  was  sworn,  and  gave 
evidence  contradicting  that  of  the  applicant.  In  cross-examina- 
tion he  was  asked  certain  questions  which,  in  the  opinion  of  the 
justices,  were  material.  Wilkins  declined  to  answer  these  ques- 
tions, and,  through  his  advocate,  stated  that  he  withdrew  his 
defence  and  consented  to  an  affiliation  order  being  made  against 
him.  The  justices,  however,  were  of  opinion  that  he  was  bound 
to  answer  the  questions,  and  on  his  stiU  refusing  to  do  so  they, 
purporting  to  act  under  7  &  8  Vict.  c.  101,  s.  70  (1),  committed 

(1)  Sect.  70  of  7  &  8  Vict.  c.  101,  required  to  be  construed  as  one  here- 

enacts  that  *'  in  any  proceedings  to  be  with,  if  any  party  to  such  proceedings 

had  before  justices  in  petty  or  special  request  that  any  person  be  summoned 

sessions,  or  out  of  sessions,  under  the  to  appear  as  a  witness  in  such  proceed- 

provisions  of  this  Act,  or  of  any  Act  ings,  it  shall  be  lawful  for  any  justice 


VOL.  XIV. 


QUEEN'S  BENCH  DIVISION. 


:36§ 


V, 

Flatell. 


him  to  prison  for  seven  days,  or  until  such  time  as  he  should       1884 
submit  himself  to  examination  and  answer  the  questions  demanded   The  Queen 
of  him. 

A  role  nisi  was  obtained  for  a  certiorari  to  bring  up  this  order, 
against  which 

Dugdale,  Q.C.  (W.  Qrahamy  with  him),  shewed  cause.  The 
justices  had  jurisdiction  to  make  the  order.  Wilkins  was  a 
witness  "  coming  "  before  them,  and  so  within  the  words  of 
the  statute.  It  is  quite  as  important  that  there  should  be  some 
control  over  a  person  who  tenders  himself  as  a  witness  as 
over  one  who  appears  in  obedience  to  the  process  of  the  Court. 
C^i^s  of  bastardy  summonses  are  not  included  in  Jervis's  Act 
(11  &  12  Vict.  c.  43).  In  that  Act  the  words  in  s.  7  giving  a 
similar  power  to  commit  are :  ^'  If  on  the  appearance  of  such 
person  so  summoned either  in  obedience  to  the  said  sum- 
mons or  upon  being  brought  before  him  or  them  by  virtue  of  the 
said  warrant,  such  person  shall  refuse,"  &c.,  and  are  not  so  wide 
as  those  used  in  7  &  8  Yict.  c.  101,  s.  70.  The  mode  of  sum- 
moning witnesses  is  now  regulated  by  35  &  36  Vict  c.  65,  ss.  3, 4, 
but  the  control  of  the  Court  over  a  person  who  has  either  volun- 
tarily or  otherwise  become  a  witness  remains  as  it  was  under  the 
earlier  statute. 

Macmorrany  in  support  of  the  rule.  There  are  two  objections 
to  the  order.  A  bastardy  summons  is  a  civil  proceeding,  and  the 
defendant  is  not  bound  to  appear,  and  if  he  does  may  consent  to 


to  summon  such  person  to  appear  and 
give  evidence  upon  the  matter  of  such 
proceedings ;  and  if  any  person  so  sum- 
moned neglect  or  refuse  to  appear  to 
give  evidence  at  the  time  and  place 
appointed  in  such  summons,  and  if 
proof  upon  oath  be  given  of  personal 
service  of  the  summons  upon  such  per- 
son, and  that  the  reasonable  expenses 
of  attendance  were  paid  or  tendered  to 
such  person,  it  shall  be  lawful  for  such 
justice,  by  warrant  under  his  hand 
and  seal,  to  require  such  person  to  be 
brought  before  him,  or  any  justices 
before  whom  such  proceedings  are  to 


be  had ;  and  if  any  person  coming  or 
brought  before  any  such  justices  in 
any  such  proceedings  refuse  to  give 
evidence  thereon  it  shall  be  lawful  for 
such  justices  to  commit  such  person  to 
any  house  of  correction  within  their 
jurisdiction,  there  to  remain  without 
bail  or  mainprize  for  any  time  not  ex- 
ceeding fourteen  days,  or  until  such 
person  shall  sooner  submit  himself  to 
be  examined,  and  in  case  of  such  sub- 
mission the  order  of  any  such  justice 
shall  be  a  sufficient  warrant  for  the 
discharge  of  such  person.*' 
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1884  an  ordier  being  made  against  him.  Directly  Wilkins,  by  his  advo- 
TekQuxeT  ^^^y  consented  to  an  order  the  power  of  the  jnstices  to  proceed 
J*'-    '     with  the  hearing  was  at  an  end. 

[Grove,  J.  A  power  to  commit  for  contempt  cannot  be  got 
rid  of  by  counsel  for  the  party  who  has  committed  the  contempt 
withdrawing  his  case  and  submitting  to  judgment] 

The  appUcant  might  have  withdrawn  at  any  moment,  even  in 
the  middle  of  her  examination.  Then  why  not  the  defendant, 
whose  position,  as  pointed  out  in  Beg.  v.  LigJUfoot  (1),  is  not  that 
of  defendant  in  a  criminal  but  in  a  civil  case  ?  Further,  the 
section  does  not  apply  to  a  witness  who  does  not  appear  in 
obedience  to  a  summons  or  under  a  warrant.  Thd  defendant  to  a 
bastardy  summons  is  not  bound  to  appear,  but  if  his  evidenccTis 
reqtiired  by  the  applicant  he  can  be  compelled  to  appear  by  sum- 
mons, and  if  that  is  insufficient  by  warrant.  In  the  former  case 
he  or  any  other  witness  who  is  summoned  comes  before  the  Court 
and  in  the  latter  is  brought,  and  these  two  classes  of  witnesses, 
those  coming  on  summons  and  those  brought  by  warrant,  satisfy 
the  words  of  the  statute.  The  power  of  justices  to  commit  is 
therefore  limited  to  witnesses  appearing  under  process  of  the 
Court  and  was  wrongly  exercised  in  this  case. 

Smith,  J,  In  this  case  I  have  the  misfortune  to  differ  £rom  my 
learned  Brothers,  and  though  naturally  doubtful  <^  the  correct- 
ness of  the  view  I  have  formed  I  feel  bound  to  express  it.  The 
question  arises  here  whether  the  justices  had  power  to  commit 
the  defendant  on  the  hearing  of  the  bastardy  summons  as  they 
have  done  for  refusing  to  give  evidence.  It  seems  to  be  conceded 
that  if  the  justices  had  jurisdiction  to  commit  it  could  only  be 
because  this  was  a  bastardy  summons,  and  under  this  particular 
Act,  7  &  8  Vict.  c.  101,  s.  70,  In  Bacon's  Abridgment,  tit.  Evi- 
dence D.,  it  is  stated/^,  if  a  man  who  is  not  subpoenaed^  happens  to 
be  in  court  during  a  trial,  he  shall  not  be  forced  to  be  sworn 
against  his  will ;  but  if  he  consents,  the  want  of  a  subpoena  is  not 
material,  and  in  certain  cases  the  Court  will,  in  discretion,  wait 
till  a  sabpcdna  can  be  procured."  Therefore  I  should  think,  as  a. 
general  rule  that  if  a  witness  volunteers  his  evidence  and  is  sworn, 

(1)  25  L.  J.  (M.G.)  116. 


TOL.  XIV.  QUEEN'S  BENCH  DIVISION.  36T 

and  afterwards  refuses- to  answer  questions,  he  is  liable  to  be  com-  iSSi 
mitted  for  contempt.  That,  however,  is  a  general  rule  but  does  thx  Qurair 
not  decide  this  case  which,  turns  on  the  express  power  given  to  j^^^^j^^ 
the  justices  in  bastardy  proceedings.  It  has  been  pointed  out  oZjITt 
that  the  defendant  in  such  cases  is,  not  bound  to  appear  to  the 
bastardy  summons.  He  may  leave  mattei^s  to  take  their  -course* 
But  he  may  be  required  as  a  witness  by  the  complainant,  and  in 
that  case  he  can  be  compelled  to  appear  by  summons  or  wariant 
under  s.  70,  just  as  any  other  witness  may  be  compelled  to  appear.  . 
Now,  reading  thiit  section  as  I  think  it  should  be. read,  it  enacta 
that  if  any  party  to  the  proceedings  request  that  any  person  be 
suxnmoned  to  appear  as  a  witness  it  shall  be  lawful  for  the  justice 
to  summon  such  person  to  appear  and  give  evidence,  and  if  any 
person  coming  before  any  justice^  on  any  such  summons  on  any 
such  proceedings  refuse  to  give  e^vidence  thereon  he  may  be 
oominitted,  and  if  any  person  summoned  neglects  or  refuses  to 
appear  the  justices  may  by  warrant  require  such  person  to  be 
brought  b^ore  them,  and  if  the  person  brought  before  them 
refuses  to  give  evidence  the  same .  consequences  follow  as  in  the 
case  of  a  witness  appearing  to  a  summons  and  refusing  to  give 
evidence.  If  the  words  '^  coming  before  the  justices  "are  to 
include  every  class  of  witness  the  words  **  brought  before  the 
justices  "  are  superfluous,  but  as  I  read  the  section  the  words  are 
perfeetly  apt  to  refer  to  the  two  cases,  and  seem  to  me  to  have 
been  put  in  for  the  purpose  of  limiting  the  jurisdiction  of  the 
justices  to  commit  to  the  case  of  witnesses  appearing  to  a  sum* 
mens  or  brought  by  warrant. 

Then  it  is  said  this  cannot  be  the  true  construction,  because  of 
the  difference  in  the  language  used  in  relation  to  a  similar 
matter. in  s.  7  of  Jervis's  Act,  11  &  12  Yict  c.  43.  That  section 
relates  to  a  refusal  to  take  the  oath  or  to  apswer  qjiestions  where 
a  witness  appears  in  obedience  to  the  summons  or  is  brought  by 
virtue  of  a  warrant-  It  is  said  that  the  wider  language  of  the 
Bastardy  Act  shews  that  a  distinction  was  intended,  and  that  the 
power  given  by  Jervis's  Act  is  more  limited  than  that  given  in  the 
section  we  afe ,  dealing  with.  I  do  not,  however,  think  any  dis^ 
tinctton  ^as  intended  or  ought  to  be  drawn,  the  object  in  each 
case  was  the  same,  and  it  is  carried  out  as  I  think  in  the  same 
way.    It  is  quite  useless  to  give  power  to  summon  a  witness,  and 
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1884  in  default  of  his  appearance  to  issue  a  warrant  to  bring  him 
The  Queen  before  the  justices,  unless  when  he  comes  there  or  is  brought,  as 
Flavell.  the  case  may  be,  there  is  a  further  power  to  make  him  give 
evidence  under  penalty  of  punishment  if  he  does  not  do  so.  In 
my  opinion  this  power  is  confined  to  witnesses  who  appear  in 
answer  to  a  summons  or  warrant,  that  is  who  are  compelled  to 
appear,  and  did  not  entitle  the  justices  to  make  the  order  that 
they  made  in  this  case. 

Hawkins,  J.  I  cannot  say  that  I  have  had  no  doubt  in  this 
case,  but  on  the  whole  I  have  come  to  the  conclusion  that  a 
certorari  ought  not  to  go.  It  seems  to  me  that  on  the  true  con- 
struction of  s.  70  of  7  &  8  Vict.  c.  101,  the  justices  had  jurisdic- 
tion to  commit  the  defendant  to  the  bastardy  summons  when  he 
appeared  as  a  witness  for  refusing  to  answer  a  material  question. 
My  reason  for  taking  this  view  may  be  expressed  in  a  few  words : 
by  the  Bastardy  Laws  Amendment  Act,  1872,  the  justices  are  to 
hear  the  evidence  of  the  woman  and  any  evidence  she  may  pro- 
duce, and  also  to  hear  any  evidence  tendered  by  or  on  behalf  of 
the  person  alleged  to  be  the  father.  If  the  evidence  of  the 
mother  is  corroborated  they  may  adjudge  the  defendant  to  be  the 
putative  father.  It  is  not  disputed  that  the  person  charged  as 
the  putative  father  is  a  competent  witness. 

We  have  seen  that  the  mother  may  give  her  own  evidence  and 
produce  that  of  other  persons,  but  it  may  be  that  the  witnesses 
may  be  unwilling  to  appear  merely  on  being  asked  to  do  so. 
Turning  to  s.  70  we  see  the  process  for  compelling  the  attendance 
of  persons  who  may  throw  light  on  the  case,  but  who  cannot  be 
relied  on  to  volunteer  to  give  evidence.  They  may  be  summoned 
and  if  they  still  do  not  appear  may  be  brought  before  the  justices 
on  a  warrant.  Sect.  70  continues  thus:  "and  if  any  person 
coming  or  brought  before  such  justices  in  any  such  proceeding." 
The  words  are  not  "  any  person  coming  or  brought  in  answer  to  a 
summons  or  by  warrant  respectively,"  and  I  see  nothing  to  limit 
them^  or  to  make  me  say  that  they  do  not  apply  as  much  to  a 
witness  coming  voluntarily  before  the  justices  as  to  one  either 
coming  in  answer  to  a  summons  or  brought  up  on  a  warrant.  I 
can  see  no  reason  for  drawing  such  a  distinction.  It  strikes  me 
that  when  a  ^witness  has  entered  the  witness  box  and  takeii  the 
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6ath,  it  makes  no  difference  in  his  duty  or  liability  whether  he       £884- 
came  there  Yolnntarily  or  not^  in  either  case  he  comes  before  the  tbx  Qtodc 
justices,  and  is  answerable  to  their  jurisdiction.    I  think  it  would     y,.Av„^T 
be  mischioTOUs  to  the  last  dejgree  if  this  penalty  were  held  to  be 
Applicable  only  to  persons  who  attend  under  process^  so  that  a 
voluntary  witness  might  go  into  the  box  and  say  just  so  much  or 
so  little  as  he  pleased^  and  shut  his  mouth  directly  he  thought 
proper  to  do  so.    I  do  not  think  that  is  the  law,  but  in  my 
opinion  when  a  man  goes  into  the  witness  box  and  takes  the  oath, 
and  is  sworn  to  give  evidence  in  the  matters  relating  to  the 
eharge  he  has  come  before  the  justices,  and  they  have  jurisdic- 
tion to  compel  him  under  pain  of  commitment  to  answer  relevant 

questions. 

» 

Gbove,  J.  I  have  come  to  ihe  same  conclusion  as  my  Brother, 
Hawkins.  The  words  of  the  Act  are  not  a  person  so  coming,  that 
is,  coming  on  summons,  or  so  brought,  that  is  brought  on  warrant, 
but  they  are  "  any  person  coming  or  brought."  The  rule  for  the 
construction  of  statutes  which  is  so  often  enunciated,  is  the  main 
ground  on  which  I  decide  this  case.  There  is  nothing  that  I  can  see 
in  the  interpretation  I  have  put  on  these  words  which,  either  con- 
flicts with  anything  else  in  the  statute  or  makes  them  unintel- 
ligible, and  unless  one  or  other  of  these  results  is  arrived  at  we 
ought  to  construe  a  statute  just  as  we  would  any  document  that 
cequired  to  be  construed.  In-  this  case,  too,  there  is  nothing  in, 
the  object  of  the  statute  to  make  us  put  a  narrower  interpretation 
on  the  words  than  they  would  naturally  bear.  The  fact,  indeed, 
is  just  the  other  way,  for  it  can  hardly  be  thought  desirable  that 
a  witness,  should  have  power  to  come  before  a  Court  and  say  that 
he  will  answer  any  question  of  which  he  approves,  but  that  when 
a  question,  which  he  does  not  like  is  put,  he  will  decline  to  answer 
it.  The  evidence  of  such  a  witness  would  be  perfectly  useless, 
and  it  would  be  an  idle  waste  of  time  for  him  to  go  into  the  box. 
The  magistrates  would  have  no  power  to  refuse  the  evidence  ten- 
dered, yet  they  would  have,  if  the  witness  selected  what  questions 
he  would  axiswer  and  declined  to  answer  others^  either  to  accept 
his  partial  account  or  to  reject  the  evidence  altogether.  The  only 

argument  that  I  can  see  for  the  proposed  limitation  of  the  words 
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1^84  IB,  that  they  occur  at  the  end  of  a  section  which  deals  with  the 
THBOuaaT  bringing  of  witnesses  before  the  justices.  ISow,  suppose  the  sec- 
Flatxll.  ^^^^  ^^  ^^^  divided  into  two,  and  anew  start  made  at  the  wcxrds 
^~j  **  If  any  person  coming  or  brought,"  I  do  not  think  any  doubt  in 
that  case  could  have  arisen  that  if  a  man  came  in  any  way  as  a 
witness  before  the  justices  the  section  would  ap^y  to  him.  The 
doubt  arises  from  these  general  words,  as  I  think  them,  being 
added  to  a  section  which  deals  with  appearance  under  compulsory 
process.  If  the  words  had  been  introduced  by  a  proviso,  I  think 
they  might  have  had  to  be  read  mibject  to  the  limitattons  of  the 
previous  part  of  the  section.  But  that  is  not  the  case,  and  I  do 
not  see  why  we  should  limit  the  wcNcda  ^  coming  before  any  such 
justice"  to  cases  of  coming  in  obedience  to  a  summons  .As  to 
the  difference  suggested  between  Jervis's  Act  and  this  Act,  we 
cannot  go  behind  the  words  of  this  Act  and  speculate  as  to  what 
the  draftsman  meant,  but  we  must  take  the  words  as  they  stand. 
The  words  are  different  from,  and  wider  than,  those  used  in  Jervis's 
Act,  and  I  think  we  must  take  it  that  this  difference  is  inten- 
tional. Especially  when  we  find  these  wider  words  carrying  out 
the  general  scope  and  intention  of  the  Act  better  than  would 
those  from  which  they  differ.  There  is  a  special  reason  why  the 
power  to  compel  a  witness  to  answer  relevant  questions  should  be 
wider  in  bastardy  cases  than  in  most  other  cases  before  justicee, 
because  in  such  cases  unless  the  matter  is  let  go  by  de&ult  the 
defendant  almost  invariably  tenders  himself  as  a  witness  in 
support  of  his  own  case.  It  may  be  said  this  is  conjecture  as  to 
the  intention  of  the  Act,  but  at  any  rate,  there  is  nothing  to 
point  to  the  desirability  of  the  words  being  interpreted  in  a 
narrower  sense  than  if  they  stood  alone ;  and  I  think,  applying 
the  ordinary  rules  of  construction,  the  justices  had  jurisdiction  in 
this  case,  and  the  rule  for  a  certiorari  must  be  refused  with  costs. 

Buh  refuMcL 

Solicitors  for  prosecution :  E.  0.  Barker,  for  C.  D<Mne$,  Leav^ 

ington. 

Solicitors  for  justices :  Henry  Tyrrell,  for  H.  C  Pa$man^ 
Leamington. 
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BOBINBON  AND  AmMTRBB  V.  TUCKEB. 

Practicd-'-Inierplead&r — Appeal — Jktdge  flnaUy  ditposingof  wkoU  MoH&r — 
Supreme  Court  of  Judicature  Ajct^  1873  (36  A  37  Vict.  c.  66),  «.  Id^Bulee 
of  the  Supreme  Courts  1883,  Order  XL.,  r,  6 ;  Order  L  VIL  r.  13. 

When  an  ii^tforpleader  issue  has  been  tried  by  a  judge  and  a  jury,  and  .upon 
the  finding  of  the  jury  the  judge  has,  under  Order  LYIL,  r.  13,  pronounced 
judgment  disposing  of  the  whole  matter  of  the  interpleader  proceedings,  but  has 
gireii  leaTe  to  appeal,  a  party  to  the  issue  who  is  dissatisfied  with  both  the 
finding  of  the  j^ry  and  the  judgment  of  the  judge,  may  Appeal  under  Order  ZL«, 
r.  5,  ^  a  Divisional  Court  of  the  Queen's  Bench  Division,  and  under  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  19,  from  that  Court  to  the  Court  of  Appeal., 

SemhU;  that  BuntaU  v.  Bryant  (12  Q.  B.  D.  103)  was  wrongly  decided. 

A^  interpleader  issue  was  directed  to  .try  whether,  certain  good^ 
42id  chattels  seized  by  the  sheriff  of  Middlesex  nnder  a  writ  of 
£eri  fiBtcias  issued  out  of  the  Queen's  Bench  Division  for  haying 
execution  of  a  judgment  recovered  by  the  defendant  (Adeline 
Florence  Tucker)  against.  John  Tucker,  were,  at  the  tune  of  thp 
eeiznte,  the  property  of  the  plaintiffs  as  against  the  defendant. 

By  the  order  under  which  the  interpleader  issue  was  directed, 
all  questions  of  costs  and  all  further  questions  were  to  be  reserved 
until  after  the  trial  of  the  issue.  A  sum  of  1S222. 19s.  2^.,  being 
the  proceeds  of  the  sale  of  the  goods  mentioned  in  the ,  issue,  was 
paid  into  court  to  abide  the  event  of  the  issue. 

The .  issue  came  on  for  trial  before  Williams,  J.,  and  a  jury, 
and  the  case  having  been  adjourned  for  further  consideration, 
upon  the  finding  of  fact  by  the  jury  the  learned  judge  directed 
that  a  verdict  and  judgment  should  be  entered  for  the  plaintifb 
with  costs,  and  gave  special  leave  to  the  defendant  to  appeaL 
The  learned  judge  further  directed  that  the  money,  1322Z.  19s.  2(iL, 
paid  into  court,  should  be  paid  out  to  the  plaintiffs,  or  one  of 
them,  subject  to  their  undertaking  to  repay,  and  also  that  the 
time  for  moving  the  Divisional  Court  should  be  extended  in  case 
motion  ought  to  be  made  there,  and  that  as  to  costs  execution 
ishould  be  stayed  until  the  appeal  should  be  disposed  of.  ■ 

The  defendant  moved  in  the  Queen's  Bench  Division  to  set 


372  QUEEN13  BENCH  DIVISION.  YOL.  XIY. 

1884        aside  the  verdict  and  judgment  for  the  plaintiffs,  and  instead 
BoBoraoN    thereof  to  enter  judgment  for  the  defendant,  or  for  a  new  trial  on 
TuoKiB.     ^^^  ground  of  misdirection  and  of  the  verdict  being  against  the 
weight  of  evidence,  and  also  she  moved  for  judgment  on  the 
-  ground  that  upon  the  finding  of  the  jury  upon  the  question  sub- 
mitted to  them  the  judgment  was  wrongly  entered,  and  ought  t» 
have  been  entered  for  the  defendant. 

The  Queen's  Bench  Division  (Denman  and  Manisty,  JJ.), 
having  dismissed  the  defendant's  application,  she  appealed  to  the 
Court  of  Appeal.  She  also  appealed  against  the  judgment  of 
Williams,  J.,  pursuant  to  the  special  leave  granted  to  her,  on 
the  ground  that  upon  the  finding  of  the  jury  upon  the  question 
submitted  to  them  tiie  judgment  was  wrongly  entered  and  ought 
to  have  been  entered  for  the  defendant,  and  also  on  the  ground  that 
the  verdict  and  judgment  ought  to  be  set  aside  and  judgment 
entered  for  the  defendant,  or  for  a  new  trial  on  the  ground  of  mis* 
direction  and  of  the  verdiot  being  against  the  weight  of  evidence^ 

'  A.  M.  OhanneU,  for  the  defendant.  Two  appeals  have  been 
entered  on  behalf  of  the  defendant,  in  order  to  insure  that  her 
objections  to  the  result  of  the  issue  in  the  Queen's  Bench  Division 
may  be  heard  in  this  court ;  she  objects  both  to  the  finding  of 
the  jury  and  to  the  direction  and  judgment  of  the  judge.  For 
the  plaintiffs,  however,  it  is  denied  that  any  appeal  lies. 

Lundey  Smithy  Q.C.  (Ausiin,  with  him),  was  called  upon  to  argne 
for  the  plaintiffs.  In  the  present  case  the  judge  before  whom  iim 
interpleader  issue  was  tried,  has,  on  further  consideration,  finally 
disposed  of  the  whole  matter  under  the  Bules  of  the  Supieilie 
Court,  1883,  Order  LYIL,  r.  13 ;  this  was  tantamount  to  giving 
judgment  at  the  trial,  and  when  judgment  is  given  at  the  trial, 
'  all  right  of  appeal  even  to  a  Divisional  Court  is  taken  away ;  and, 
therefore,  there  can  be  no  appeal  to  this  Court. 

[Brett,  M.B.  Under  the  Supreme  Court  of  Judicature  Act» 
1873,  s.  19,  an  appeal  lies  from  every  judgment  or  order  of  the 
High  Court  of  Justice  to  this  Court ;  if  the  Divisional  Court  had 
jurisdiction  to  hear  the  motion  appealed  from,  surely  this  CouFt 
has  power  to  entertain  an  appeal  from  that  decision.] 

It  is  not  denied  that  under  the  practice  existing  before  the 
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Snpieme  Court  of  Judicature  Acts,  1873, 1875,  when  an  inter-       1884 

pleader  iflsne  was  tried  bj  a  jury,  there  might  be  a  motion  for  a    Bovmws^ 

new  trial,  and  there  might  be  under  the  Common  Law  Proce-     tu^kib. 

dure  Act,  1854,  an  appeal  to  the  Court  of  Exchequer  Chamber 

from  a  motion  of  that  kind ;  and  it  may  well  be  that  since  the 

Supreme  Court  of  Judicature  Acts,  1873, 1875,  there  may  be  an 

appeal  from  the  yerdict  at  thetrial  to  a  Divisional  Court,  although 

it  is  to  be  observed  that  Witt  v.  Parker  (1)  was  decided  long 

before  Rules  of  the  Supreme  Court,  1883,  came  into  operation. 

But  Order  LVIL  of  these  Rules  contains  a  complete  code  of 

procedure,  as  to  interpleader,  and  by  rule  13  of  that  order  the 

''judge,  who  tries  the  issue,  may  finally  dispose  of  the  whole 

matter  of  the  interpleader  proceedings;*'  it  was  intended  by 

that  rule  to  put  the  judge  who  presides  at  the  trial  of  an  issue  in 

the  same  position  as*  the  Court  or  a  judge  at  chambers  under  the 

former  practice ;  the  jurisdiction  and  the  powers  of  each  were  to 

be  the  same.    Under  the  Interpleader  Act  (1  &  2  Wm.  4,  c  58), 

ss.  2, 4,  and  the  Conmion  Law  Procedure  Act,  1860,  ss.  14, 17, 

there  was  no  appeal  from  a  decision  of  the  Court  or  from  a  sum- 

.mary  decision  of  a  judge  at  chambers  (2) ;  it  follows  that  when 

the  judge,  who  tries  the  issue,  finally  disposes  of  the  whole  matter 

of  the  interpleader  proceedings,  there  can  be  no  appeal  from  his 

decision. 

At  all  events  the  decision  of  the  Divisional  Court  of  the  Queen's 
Bench  Division  cannot  be  impeached.  The  High  Court  of  Justice 
has  no  power  to  entertain  an  appeal  against  the  final  decision  of 
an  interpleader  issue ;  this  is  clear  fiK>m  Burstall  v.  Bryant  (3), 
even  if  that  case  cannot  be  upheld  to  its  full  extent,  and  the 
application  to  the  Divisional  Court  in  the  present  case  was  pro- 
perly dismissed  for  want  of  jurisdiction.  The  defendant  ought 
to  have  appealed  simply  to  the  Court  of  Appeal  as  to  all  the 
points  with  which  she  was  dissatisfied,  and  therefore  her  appeal 
from  the  decision  of  the  Divisional  Court  must  faiL 

Bbett,  M.R  When  there  are  interpleader  proceedings  under 
Order  LVU.  three  parties  are  affected  by  them,  namely,  the  two 

(1)  46  L.  J.  (Q.B.)  450.  (2)  See  Dodda  v.  Sh^herd,  1  Ex.  D,  75. 

(8)  12  Q.  B.  D.  lOd. 
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18M  daimantSy  and  the  applicant  who  desixes  to  interplead.  When  afi 
BoBom^t^  intwpleader  summons  ha&  been  taken  out  by  the.applicamt^and 
'  Tr^Kiti  ^^  claimants  have  appeared  thereto,  the  judge  under  certain  cir^ 
cumstances  may  deal  with  the  question  at  chambers  without  mora 
Hifi  order  affects  the  rights  of  all  parties :  it  was  final  and  without 
appeal  under  the  Common  Law  Procedure  Act»  18Q0,  ss.  14, 17^ 
and  it  is  so  now  except  by  leave.  But  formerly  the  judge  at 
chambers  might  take  another. course;  he  might  settle  an  issue 
betweeA  the  parties  and  might  direct  who  was  to  be  the  plaintiff 
and  who  the  defendant  in  it.>  The  issue  settled  by  him  was  tried 
before  a  judge  and  a.  jury*  ^  The  question  raised  by  the  issue  was 
answered  by  the  jury,  and  the  issue,  together  with  the  finding  of 
the  jury,  was  taken  back  to  chambessu  The  finding  of  the  jury 
was,  as  to  the  &x2ts  found  by  it,  of  course  binding  upon  the  judge 
at  chambers,  but  in  other  respects  he  dealt  with  the  rights  of  the 
.parties  as  if  the  issue  had  not  .been  tried.  He  then  made  a  fimd 
orders  As  to  what  the  judge  at  chambers  did  by  that  order,  how- 
ever much  the  party  against  whom,  it  was  made  might  be  dis- 
satisfied with  it,  he  could  not  legally  complain,  because  there  was 
no  appeal.  Now,  under  Bules  of  the  Supreme  Court,  1883, 
Order  LYIL,  r.  11,  there  may  be  an  appeal  against  that  order  by 
special  leave.  But  if  under  the  old  procedure  &ult  was  found 
with  the  trial  of  the  issue,  if  there  had  been  a  miscarriage  at  the 
trial,  there  might  be  an  application  to  the  Court ;  it  might  be  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence, 
or  that  there  *had  been  misdirection,  and  the  misdirection  might 
be  of  various  kinds ;  the  motion  for  a  new  trial  was  the  same  as 
in  ordinary  cases.  An  appeal  appears  to  have  lain  to  the  Ex- 
chequer Chamber ;  but  it  is  not  worth  while  to  inquire  as  to  this 
point,  for  under  the  Judicature  Acts  there  is  an  appeaL  Under 
the  old  procedure  it  .is  obvious  that  the  motion  for  a  new  trial 
came  on  before  final  judgment  in  the  interpleader  proceedings, 
because  the  judge  at  chambers  would  stay  his  hand  if  he  were 
told  that  a  motion  would  be  made  to  the  Court.  As  to  the  practice 
under  the  Judicature  Acts,  it  is  not  disputed  that  there  may  be 
an  application  for  a  new  trial  if  a  miscarriage  has  ta^en  place 
with  regard  to  the  trial  of  the  issue  of  &ct  In  that  case  the 
party  dissatisfied  with  the  result  may,  it  is  admitted,  and  rightly 
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admitted,  go  to  the  Dirisional  Goiirt.  It  is  pfbtided^'koWereA  I88i 
by  Order  LVII.,  r.  13,  that  the  **  judge  who  tries  the  issue  may  Bo^fiBtm 
finaUy  dispose  of  the  whole  iatter  of  th»  interpleads  proaeed.  ^^ 
ings."  He  has  therefore  power  not  merely  to  dispose  of  the  issae, 
but  also  at  the  trial  to  give  the  judgment  formerly  given  by  the 
judge  at  chambers.  It  is  now  contended  that  if  that  judgment 
has  been  given  at  the  trial,  there  can  be  no  appeal  to  the  Divisibmil 
Court  about  anything  which  has  happened  at  the  trial.  We  must 
look  very  closely  to  ascertain  whether  this  contention  is  correct, 
because  in  the  present  case  judgment  has  been  given'  plirsutot 
to  an  alleged  wrotig  direction.  I  think  that  the  rule  which  t 
have  just  dted  simply  means  that  the  final  judgment  in  the 
interpleader  proceedings  given  at  the  trial  is  final,  if  it  is  givea 
pursuant  to  a  proper  direction.  There  are  two  steps  which  must 
be  taken,  two  processes  which  must  be  gone  through ;  there  is 
the  trial  of  the  issue,  and  there  is  the  ^  judgment  on  the  whole 
proceedings ;  but  if  a  miscarriage  has  takem  place  in  the  trial  of 
the  issue,  there  must  be  some  means  of  rectifying  the  judgment. 
There  is  nothing  to  prevent  a  motion  for  a<new  trial,  if  the  issua 
has  been  tried  before  i^  jury.  Several  fiftults  may  ocour :  there 
may  be  a  misdirection,  and  there  may  be  a  wrong  finding ; .  and 
even  if  there  be  no  misdirection,  the  judgment  n^y  be  wrongly 
entered  upon  tl^e  finding9.  If  there  may  be  a  new  trial  when  ihe 
issue  is  tried  by  a  judge  and  a  jury,  there  may  be  equally  an 
appeal  where  the  issue  is  tried  by  a  judge  without  a  jury.  ..The 
judge>  however,  must  give  leave  to  appeal  from  .his  final  judgmmt 
before  an  aj^teal  can  lie  against  it.  Formerly,  a  difficulty  existed 
in  the  way  of  .a  party  who  was  dissatisfied  with  both  the  findinga 
upon  the  issues  and  with  the  judgment  of  the  judge.  In  order  to 
set  aside  the  findings,  he  was  obliged  to  move  in  the  Divisional 
Court,  and  in  order  to  reverse  or  vary  the  judgment  upon  tibe 
findings,  he  was  forced  to  apply  to  the  Court  of  Appeal.  In  order 
to  do  awi^  with  this  inconvenience.  Order  XL.,  r.  5,  was  framed, 
which  declares  that  when  there  are  both  an  appeal  from  a  judg- 
ment and  also  a  motion  for  a  new  trial,  the  application  must  be 
made  to  a  Divisional  Court  If  upon  a  trial  before  a  jury  there 
is  a  double  fault,  the  party  dissatisfied  must  apply  for  relief  to  a 
Divisional  Court,  and  in  the  present  case  the  issues  are  alleged  to 
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1884  have  been  wrongly  founds  and  also  the  judgment  is  alleged  to  be 
BoBDraoH^  wrong,  even  although  the  issues  are  rightly  found ;  but  the  judge 
TuoKXB.  ^^  given  leave  to  appeal  against  his  judgment,  and  Order  XL., 
r.  5,  applies,  and  therefore  the  case  was  rightly  taken  before  the 
Divisional  Court.  If  there  be  an  appeal  from  the  trial  of  the  issue 
tried  before  a  judge  without  a  jury,  that  appeal  will  be  direct  to 
the  Court  of  Appeal.  The  question  is  somewhat  intricate,  but  I 
hope  that  I  have  made  my  meaning  clear. 

BowEN,  L.J.  I  am  of  the  same  opinion.  I  need  add  nothing 
to  what  has  fallen  from  the  Master  of  the  Bolls. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  When  an  interpleader 
issue  has  been  tried  by  a  jury,  there  may  be  two  matters  to 
be  dealt  with  by  way  of  appeal,  the  decision  of  the  interpleader 
issue  by  the  jury  and  the  judgment  pronounced  by  the  judge. 
As  to  the  first  matter,  if  a  party  is  dissatisfied  with  the  finding 
of  the  jury,  he  must  apply  to  a  Divisional  Court  under  Order 
XXXIX. ;  there  is  no  appeal  from  the  finding  of  the  jury  under 
Order  XL.,  rr.  3,  4.  But  where  there  is  an  appeal  from  the  judg- 
ment of  the  judge,  the  party  dissatisfied  must  proceed  under  the 
Order  which  I  have  last  named.  The  defendant  desires  to  appeal 
from  the  judgment  of  the  judge  dispo&Kng  of  the  whole  matter  of 
the  interpleader  proceedings,  and  has  obtained  leave  to  appeal. 
The  appeal  must  proceed  as  in  the  case  of  an  ordinary  action. 
Then  Order  XL.,  r.  5,  will  prevent  any  inconvenience ;  it  was 
intended  to  meet  a  case  of  this  kind.  The  defendant,  being  dis- 
satisfied both  with  the  finding  of  the  jury  and  with  the  judgment 
of  the  judge,  has  rightly  applied  to  the  Divisional  Court.  (1) 

The  appeal  from  the  Divisional  Court  of  the  Queen's  Bench 
Division  was  then  argued  upon  the  merits,  and  both  appeals  were 
ultimately  dismiased. 

Solicitors  for  plaintiffs :  Walker^  Belward,  &  Whitfield. 
Solicitors  for  defendant :  Owhs  &  CoUinson. 

(1)  See.  next  case. 

tT.KH. 
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[IN  THE  COURT  OF  APPEAL.]  •  1885 

Jan.  21. 


DAWSON  V.  FOX. 

Practice — Interpleader — Trial  of  Issue — Appeal  from  Judgment  of  Judge  on 

such  Trial. 

Where  it  is  sought  to  impeach  the  judgment  of  a  judge  on  the  trial  of  an  in- 
terpleader issue  with  respect  only  to  the  finding  of  the  facts  or  the  ruling  of  the 
law,  and  not  with  respect  to  the  final  disposal  of  the  whole  matter  of  the  inter- 
pleader proceedings,  an  appeal  will  lie  from  such  judgment  under  s.  19  of  the 
Judicature  Act,  1873,  as  it  will  from  any  other  judgment  or  order  of  a  judge, 

Intebpleadeb  issue  as  to  whether  certain  goods  seized  under 
a  fi.  fiGL  by  the  Sheriff  of  Middlesex,  in  execution  of  a  judgment 
recovered  by  the  defendant  against  one  Mary  A.  Smith,  were  at 
the  time  of  the  seizure  the  property  of  the  plaintiff  as  against 
the  defendant. 

The  issue  was  tried  at  the  last  Middlesex  Michaelmas  Sittings 
before  Wills,  J.,  without  a  jury,  when  that  learned  judge  gave 
judgment  for  the  plaintiff  with  costs,  and  refused  leave  to 
appeal. 

B.  T.  WrigM,  for  the  defendant,  applied  ex  parte  for  leave 
to  appeal.  The  learned  judge  decided  wrongly  both  as  to  the 
fetcts  and  law.  By  rule  8  of  Order  L YII.  of  the  Bules  of  the 
Supreme  Court,  1883,  the  court  or  a  judge  is  empowered  to 
decide  the  claim  in  a  summary  manner.  Then  rule  11  says: 
^  Except  where  otherwise  provided  by  statute,  the  judgment  in 
any  action  or  on  any  issue  ordered  to  be  tried  or  stated  in  an 
interpleader  proceeding,  and  the  decision  of  the  court  or  a  judge 
in  a  summary  way  under  rule  8  of  this  order,  shall  be  final  and 
conclusive  against  the  claimants,  and  all  persons  claiming  under 
them,  unless  by  special  leave  of  the  court  or  judge,  as  the  case 
may  be,  or  of  the  Court  of  AppeaL"  That  is  similar  to  s.  17  of 
the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126), 
and  it  was  held  by  the  Court  of  Appeal  in  Witt  v.  Parker  (1), 
that  notwithstanding  that  section  an  appeal  would  lie  to  the 
Court  of  Appeal  from  a  judgment  on  the  trial  of  an  interpleader 

(1)  46  L.  J.  (Q.B.)  450. 
Vol.  XIV.  2  E  2 
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1885       issue.    The  question  is  whether  on  the  construction  of  role  11 


Dawbon     leave  to  appeal  is  now  required. 

V, 

.  Fox. » 


BBETTy  M.B.  Before  the  Bules  of  the  Supreme  Courts  1883,  it 
had  been  settled  by  the  Ooxnmon  Law  Procedure  Act,  1860,  that 
the  disposal  of  an  interpleadermatter  by  the  Court  or  summarily 
by  a  judge  at  chambers  was  final,  and  therefore  there  was  no. 
appeal  from  the  judgment  in  such  a  case.  The  judgment  or 
direction,  howeyer,  at  the  trial  of  an  interpleader  issue  was  not 
the  disposal  of  the  whole  matter  of  the  interpleader  and  was  not 
final ;  the  trial  of  the  issue  was  the  finding  of  a  &Lct  or  facts  which 
enabled  the  judge  at  chambers  or  the  Court  to  make  the  final 
order  or  judgment ;  the  order  or  direction  or  judgment,  therefore, 
at  the  trial  of  the  issue,  not  being  by  any  statute  final,  is,  like 
any  other  judgment  or  order  of  a  judge  of  the  High  Court,  sub- 
ject to  appeal  under  s.  19  of  the  Judicature  Act,  1873.  There- 
fore at  the  time  when  the  rules  of  1883  were  made,  there  was  an 
appeal  from  the  judgment  on  the  trial  of  an  interpleader  issue. 
It  was  then  thought  right  to  deal  with  interpleaders  by  the  rules 
of  1883  on  the  footing  that  instead  of  a  statute,  everything  regu- 
lating interpleader  proceedings  should  be  provided  for  by  the 
rules,  and  therefore  rule  11  of  Order  LYII.  was  made  as  a  sub- 
stitute for  the  statutory  enactment.  The  words  of  that  rule  have 
been  carefully  selected  to  shew  that  the  rule  makes  no  alteration 
of  the  law.  As  was  formerly  the  case,  so  now,  the  whole  inter- 
pleader matter  may  be  finally  disposecf  of  in  a  summary  way  by 
the  Court  or  by  a  judge  at  chambers,  or  by  the  judge  at  the 
trial  after  he  has  determined  the  trial  of  the  issue.  None  of  these 
can  be  appealed  against  without  leave ;  but  the  appeal  given  by 
the  Judicature  Act,  1873  from  a  judgment  or  order  of  a  judge  of 
the  High  Court,remains  and  is  applicable  to  the  judgment  or  order 
of  the  judge  made  for  the  purpose  of  determining  the  result  of 
the  trial  of  the  interpleader  issue.  The  appeal  in  this  case  being 
stated  to  be  in  respect  of  some  error  of  the  learned  judge  in  the 
trial  of  the  interpleader  issue,  as  distinguished  from  a  decision  by 
him  of  the  interpleader  proceeding,  we  think  that  the  motion 
should  be  on  notice  and  not  ex  parte  for  leave  to  appeal. 


Fox. 
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Cotton,  L.  J.,  concurred.  isso 

Liin>LET,  L.J.  I  also  agree  that  no  leave  is  necessary.  The  v, 
intention  of  the  framers  of  Order  LYII.  was  to  put  into  it  all 
that  was  contained  relating  to  interpleader  in  the  Common  Law 
Procedure  Act,  1860,  and  such  of  the  Chancery  Orders  as  could  be 
worked  with  it.  The  17th  section  of  the  Common  Law  Procedure 
Act,  1860,  is  practically  embodied  in  rule  11  of  Order  L VII.,  and 
theiefore  the  decision  of  the  Court  or  judge  as  to  the  whole  of 
an  interpleader  matter  is  to  be  final  and  so  without  appeal,  but 
the  judgment  of  a  judge  on  the  trial  of  the  issue  is  another 
matter,  and  from  such,  an  appeal  lies  under  s.  19  of  the  Judicature 

Act,  1873.  AppUeation  refused.  (1) 

Solicitor  for  applicant :  Jf.  T.  Sodding, 

W.  P. 


Ik  be  THOMAS.    Ex  pabtb  POPPLETON.  1884 

Company — Unregistered  Loan  Society  of  less  than  twenty  Members — Borrowing  ' 

Menf^)er  —  Subsequent  Increase  of  Members — Registration — Acquiescence — 
Bankruptcy  of  Borrowing  Member — Proof  for  Loan — Companies  Act,  1862 
(25  ifc  26  Vict.  c.  89),  ».  4. 

An  Tinregistered  money  club,  which  in  its  inception  comprises  less  than 
twenty  members,  becomes  an  illegal  association  within  s.  4  of  the  Companies 
Act,  1862,  so  soon  as  it  comprises  upwards  of  twenty  members.  Such  a  society 
is  none  the  less  within  the  mischief  of  the  Act  because  its  business  is  carried 
on  and  managed  by  a  committee  of  ^even  members  as  the  agents  of  the  society, 
although  they  may  hare  full  powers  as  to  management  and  may  make  by-laws. 

Ci^awther  v.  Thorley  (32  W.  R.  350)  distinguished. 

In  1881  seven  persons  formed  a  loan  society,  and  when  business  was  com- 
menced their  members  had  increased  to  twenty.  In  June,  1883,  the  society 
was  registered  under  the  Companies  Act,  1862,  with  the  knowledge  and  consent 
of  all  the  members.  In  1881  the  society  advanced  1007.  to  a  borrowing  member, 
repayable  by  monthly  instalments,  and  he  duly  paid  the  instalments  as  they 
fell  due  until  December,  1883,  when  he  became  bankrupt : — 

Bfeld,  that  under  the  circumstances  the  inferetnce  was,  that  all  the  members 
had,  either  expressly  or  by  acquiescence,  mutually  agreed  that  all  the  transac- 
tions of  the  society  previous  to  its  registration  should  continue  to  be  binding 
on  the  registered  society ;  and,  consequently,  that  the  registered  society  could 
prove  for  the  balance  of  the  loan. 

Tms  was  an  appeal  from  a  decision  of  the  county  court  judge 

at  Huddersfield. 

(1)  See'  last  case. 

2  E  2  2 


380  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1884  On  the  28th  of  January,  1881,  seven  persons  met  at  the  Star 

j^^g  Inn,  Moldgreen,  Huddersfield,  and  agreed  to  form  a  money  club, 
Thomas,  j^^^  adjoumed  the  meeting  to  the  2nd  of  February,  1881,  On 
PoppLETON.  that  day  at  the  adjoumed  meeting  resolutions  were  passed  that 
the  society  should  be  called  the  Star  Inn  Conmiercial  and  Build- 
ing Society,  and  should  commence  business  on  the  2nd  of  March, 
1881.  The  rules  of  the  society  were  framed  at  this  meeting,  and 
provided  (amongst  other  things)  that  the  business  of  the  society 
should  be  carried  on  by  a  committee  of  seven  members,  that  all 
the  property  and  assets  of  the  society  should  be  vested  in  a 
trustee,  and  that  the  committee  should  be  empowered  to  make 
such  by-laws  and  regulations  for  the  conduct  of  the  business  of 
the  society  as  they  might  deem  necessary,  provided  that  such 
by-laws  should  not  be  contrary  to  the  spirit  of  the  rules.  But 
the  power  to  alter  or  repeal  the  rules  themselves  was  vested  in 
the  society  in  general  meeting. 

On  the  2nd  of  March,  1881,  when  the  society  commenced  busi- 
ness, its  members  had  increased  to  more  than  twenty,  and  on  the 
25th  of  June,  1883,  it  was  duly  incorporated  under  the  Companies 
Acts,  1862  to  1880,  one  of  its  objects  being  '^  to  acquire  and  take 
over  the  business,  assets,  and  liabilities  of  the  existing  society 
known  as  "  The  Star  Inn  Commercial  and  Building  Society,"  now 
carrying  on  business  at  the  Star  Inn,  Moldgreen,  Huddersfield ; 
to  continue  the  business  of  the  said  society,  and  to  collect  and 
recover  all  or  any  portion  of  the  debts  due  to  the  said  society 
previous  to  the  registration  of  these  presents." 

J.  H.  Thomas  was  one  of  the  members  of  the  original  society, 
and  on  the  9th  of  September,  1881,  borrowed  100?.  of  the  society 
— on  the  security  of  his  promissory  note — repayable  by  monthly 
instalments  of  11.  85.  4(2.  He  duly  paid  his  monthly  instalments 
down  to  June,  1883.  He,  as  well  as  all  the  other  members,  had 
due  notice  of  and  recognised  and  adopted  the  incorporation  of 
the  society.  After  the  incorporation  of  the  society  he  paid  three 
more  instalments,  viz.,  2Z.  175.  3d.  on  the  4th  of  July,  1883, 
2Z.  175.  Sd.  on  the  3rd  of  October,  1883,  and  IZ.  Ss.  id.  on  the  5th 
of  December,  1883. 

On  the  20th  of  December,  1883,  J.  BL  Thomas  filed  his 
petition  for  liquidation,  under  which  resolutions  were  passed  for 
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liquidation  by  arrangement,  and  the  appellant  was  appointed       1884 
trustee.  ihbb 

A  proof  was  tendered  by  W.  H,  Jessop,  as  trustee  for  and  on  ^o**^^' 
behalf  of  the  registered  society,  for  685. 188.  4d.,  being  the  balance  Pom^^. 
of  principal  and  interest  due  on  the  promissory  note,  but  was 
rejected  by  the  trustee  in  liquidation  on  the  ground  that  at  the 
date  when  the  loan  was  made  the  society,  being  unregistered,  was 
illegal,  and  therefore  the  debt  was  not  a  legal  debt.  The  county 
court  judge  haying  directed  the  proof  to  be  admitted,  the  trustee 
appealed. 

Forbes,  Q.C.,  and  Harper,  for  the  appellant.  Although  this 
society  when  it  was  first  constituted  did  not  comprise  twenty 
members,  its  members  very  soon  afterwards  amounted  to  twenty, 
and  have  ever  since  remained  so.  It  was  unregistered  when  the 
debt  was  contracted,  and  was,  therefore,  an  illegal  association 
within  s.  4  of  the  Companies  Act,  1862,  and  the  proof  cannot  be 
sustained.    [They  were  stopped.] 

Mr.  8.  Learayd  (solicitor),  for  the  society.  Shaw  y.  Benson  (1) 
no  doubt  shews  that  this  society  was  formed  for  the  purposes 
of  trade,  but  the  4th  section  of  the  Companies  Act,  1862,  only 
aims  at  the  formation  of  a  company  or  society.  A  company  can 
only  be  formed  once,  and  if  its  original  formation  is  legal  the 
subsequent  increase  of  its  members  does  not  inyalidate  the  ori- 
ginal legality  of  the  company.  It  may  be  registered  when  its 
numbers  amount  to  twenty,  but  registration  is  not  then  abso- 
lutely  necessary.  Here  the  society  was  originated  by  seyen 
persons,  and  its  formaiton  was  completed  before  it  consisted  of 
twenty  members :  Shaw  y.  Simmons  (2) ;  Crcwther  y.  ThorUy  (3) ; 
Smith  y.  Anderson.  (4)  Next,  the  business  of  the  society  before 
its  incorporation  was  carried  on  by  a  conmiittee  of  seyen,  and 
all  its  property  was  yested  in  a  trustee.  The  committee  were 
carrying  on  the  business  as  the  agents  of  the  general  body  of 
their  constituents.  This  brought  it  clearly  within  the  principle 
of  Crowther  y.  Thorley.  (3)  Lastly,  all  the  members  agreed  to 
cure  their  legal  infirmity  by  registering  the  society.     It  was 

(1)  11  Q.  B.  D.  563.  (3)  32  W.  R.  330. 

(2)  12  Q.  B.  D.  116.  (4)  15  Ch.  D.  273. 
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1884        competent  for  them  to  do  so,  and  to  agree  that  they  all  should 

iNBx       go  on  paying  and  should  not  take  advantage  of  the  pievioiis 

HOHAa.     non-registration  of  the  society,  and  this  agreement  to  constitate 

PoFPLisTOK.  themselves  a  legal  society  by  registration  in  consideration  of 

their  all  agreeing  to  bind  themselves  not  to  take  advantage  of 

the  legal  infirmity  created  a  new  contract  with  a  good  consideia- 

tion.    Therefore  if  the  debtor  cotdd  have  objected,  and  did  not, 

but  acquiesced  in  the  registration,  it  is  now  too  late  for  his 

trustee  in  liquidation  to  object:   Caimeross  v.   Larimer  (1); 

Sharp  V.  Taylor  (2) ;  Scarf e  v.  Morgan.  (3) 

ForbeSy  Q.(7.,  in  reply,  on  the  point  of  acquiescence.  The 
original  society  was  clearly  illegal,  and  could  not  sue  on  the 
promissory  note,  and  the  fact  that  the  new,  that  is,  the  registered 
society,  took  the  note  with  notice  of  the  illegality  puts  them  in 
the  same  position  as  the  old  society,  and,  as  they  took  the  note 
subject  to  all  equities,  they  took  it  subject  to  its  original  taint, 
and  cannot  sue  upon  it.  The  proof  is  on  the  old  promissory  note. 
No  consideration  was  given  for  it  by  the  new  society,  who  are 
collecting  it  as  part  of  the  assets  of  the  old  society  in  accordance 
with  their  articles.  The  registration  of  the  old  society  did  not 
make  that  valid  which  was  previously  invalid.  Therefore,  if  the 
bankrupt  in  point  of  law  was  not  liable  to  pay,  his  trustee  in 
bankruptcy  is  not  liable  to  pay. 

Cave,  J.  In  this  case  the  Star  Inn  Commercial  and  Building 
Society  was  originally  founded  by  seven  or  eight  persons,  who  met 
together  on  a  certain  day  in  January,  1881,  and  who  adjourned 
their  meeting  to  the  2nd  of  February,  1881.  They  then  fixed  the 
2nd  of  March,  1881,  for  the  payment  of  contributions  and  for  the 
commencement  of  business ;  and  on  or  before  the  2nd  of  March, 
1881>  more  than  twenty  persons  became  members ;  and  the  asso- 
ciation has  consisted  of  more  than  twenty  from  that  day  to  this. 
I  am  of  opinion  that  this  is  clearly  an  association  within  the 
meaning  of  the  4th  section  of  the  Companies  Act,  1862.  I 
cannot  assent  to  the  doctrine  that,  because  a  society  is  projected 
by  less  than  twenty  people  originally,  and  subsequently  grows  to 

(1)  7  Jur.  (N.S.)  149.  (2)  2  Ph.  801. 

(3)  4  M.  &  W.  280. 
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more  than  twenty^  it  is  outside  the  Act  and  does  not  require  lfi84 
registration.  This  would  be  making  a  laughing-stock  of  the  Act  j^^ 
altogether.  In  my  view  the  moment  the  number  amounted  to  ^oi<^- 
twenty  it  became  illegal  for  them  to  carry  on  business  without  Pofpleton. 
registration.  Secondly,  it  is  urged  by  Mr.  Learoyd  that,  although 
the  members  of  the  association  numbered  oyer  twenty,  yet  the 
business  was  really  carried  on  by  the  committee  as  trustees  within 
the  meaning  of  the  decision  in  Orowther  v.  Thorley  (1),  and  conse- 
quently it  was  not  bound  to  be  registered  under  the  Act  Now  I 
have  the  rules  of  this  society  before  me,  which  shew  that  it  is  a 
money-lending  society,  and  that  the  committee  are  to  carry  on 
as  agents  the  business  which  the  individual  members  cannot  carry 
on.  The  committee  are  not  to  carry  on  business  as  trustees,  like 
those  in  Orowther  y.  Thorley  (1),  but  as  the  agents  and  officers 
of  the  society.  The  main  object  of  the  society  in  Orowther  t. 
Thorley  (1)  was  to  buy  freehold  land  and  divide  it  amongst  the 
members ;  and  in  my  opinion  the  judgment  proceeds  upon  the 
fact  that  the  trustees  carried  on  business  in  their  own  names  and 
were  themselves  responsible.  In  this  case  the  committee  do  not 
carry  on  the  business  in  their  own  names,  and  are  not  themselves 
responsible  in  any  way  except  that  they  are  bound  to  carry  on  the 
business  honestly ;  and,  although  they  have  power  to  make  by- 
laws, yet  those  by-laws  are  all  of  a  subordinate  character,  and  the 
rules  themselves  cannot  be  altered  except  by  the  society  in  general 
meeting.  If  I  were  to  hold  that  this  society  did  not  require 
registration,  I  should  be  holding  practically  that  every  society 
numbering  over  twenty  members,  and  whose  business  was  being 
carried  on  by  an  agent  did  not  require  registration.  Then  comes 
the  third  point.  I  have  come  to  the  conclusion,  as  I  have  already 
stated,  that  the  business  was  being  carried  on  by  the  society  in  an 
illegal  manner,  and  that,  down  to  June,  1883,  the  debtor  might 
have  repudiated  his  obligation  to  the  society  and  could  not  have 
been  compelled  to  pay  the  money  due  to  the  society ;  but  on  the 
2oth  of  June,  1883,  a  very  important  change  took  place.  It  was 
discovered  that  they  were  unprotected,  because  they  were  not  regis- 
tered ;  and  thereupon  they  got  themselves  registered  under  the 
Act.    It  is  sworn  by  Mr.  Jessop  that  the  debtor  had  notice  of  the 

(1)  32  W.  R.  330. 
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1884  incorporation  of  the  Bocietj,  and  that  since  the  inompmation  he 
In  BB  has  made  three  payments  at  different  periods,  and  that  he  has 
'^""^     reccffi:ni8ed  and  adopted  the  incorporation.    In  my  opinion  the 

Ex  PABTS        -     >  •  1  I  I  -  I 

PopPLrrox.  mfraence  u  that  by  express  agreement  or  by  acqoieacence  the 
parties  did  agree  that  they  woold  become  registered,  and  that 
they  woold  treat  all  the  engagements  entered  into  by  the  old 
society  as  binding  on  the  new  society.  It  was  otnnpetent  lor  the 
several  members  to  bind  themaelTee  to  their  old  contracts;  and 
the  agreement  of  one  was  a  good  consideration  for  the  agreement 
of  the  others ;  and  I  haTe  no  donbt  whatoTer  that  the  monbeis 
costinned  to  make  their  payments  with  notice  of  that  i^^stra- 
tion.  I  have  offered  the  tmstee  an  adjonmment,  to  give  him  an 
opportimity  of  shewing  how  it  was  that  the  debtor  came  to  recog- 
nise and  adopt  the  registration  and  to  pay  the  monthly  contriba- 
tions.  He  has  declined  the  offer ;  and  I  am  clearly  of  opinion 
that,  upon  the  statements  contained  in  the  affidavit  of  Mr.  Jessop, 
and  in  the  absence  of  any  ezpUnation  as  to  theae  statements 
from  the  debtor,  the  proper  conclosion  is  that  the  debtor,  and 
the  other  members,  did  agree  that  they  wonld  rec(^;iuse  and 
adopt  the  incorporation  of  the  society,  and  they  wonld  go  on 
with  the  new  society  in  the  same  way  as  befote  the  registratifm. 
Under  these  circomstauces  I  am  of  opinion  that  there  was  a  good 
debt,  and  that  the  proof  was  rightly  admitted ;  and  I  rliHmjiiit  the 
appeal  with  costs. 

Solicitor  for  appellants :    C.   Fitch,  for  Milnea   <&   Manhalt, 
Mvddenfield. 

Solicitors  for  respondents :  8.  Learmjd  dc  Jame»,for  Learoyd  dr 
Pierey,  Huddersfeld. 

H.L.F. 
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In  se  GILLESPIE.    Ex  pabtk  MOERISON.  1884 

Dec.  1. 
Bankruptcy  Practice — Ration  of  Proqf  by  Trustee — Appeal — Notice  of  Motion     , 

—Bankruptcy  Mules,  1883,  rr.  19,  174. 

If  a  creditor  desires  to  appeal  against  the  rejection  of  his  proof  by  the  trustee 
he  must  give  notice  of  motion  in  the  usual  way  tmder  r.  19  of  the  Bankruptcy 
Rules,  1883,  and  within  the  twenty-one  days  limited  by  the  174th  rule.  The 
old  practice  of  applying  to  the  Court,  in  the  first  instance,  to  fix  a  time  and  day 
for  hearing  such  an  application  no  longer  obtains. 

This  was  an  appeal  by  Messrs.  Morrison  against  the  rejection 
of  part  of  their  proof  by  the  trustee  in  bankruptcy. 

On  the  30th  of  September,  1884,  the  trustee  gave  Messrs. 
Morrison  notice  rejecting  part  of  their  proof.  Messrs.  Morrison 
appealed. 

F.  C.  Willis,  for  the  appellants. 

Tate  Lee,  for  the  tmsteoy  took  the  preliminary  objection  that 
the  appeal  was  out  of  time.  The  notice  of  motion  by  way  of 
appeal  had  not  been  served  within  twenty-one  days :  rules  19  and 
174  of  the  Bankruptcy  Bules,  1883. 

F.  C.  Willis.  The  appeal  is  in  time.  The  174th  rule  is  in 
substance  the  same  as  the  74th  rule  under  the  Bankruptcy  Act, 
1869.  Under  that  Act  the  practice  was  always  first  to  file  an 
application  within  twenty-one  days,  requesting  the  Court  to  fix  a 
time  and  day  for  hearing  an  application  to  reverse  or  vary  the 
decision  of  the  trustee  on  the  proof ;  and  when  the  Court  fixed  a 
day  then  notice  of  motion  was  given.  As  the  rules  under  the  new 
Act  have  not  laid  down  a  different  practice  the  old  practice  has 
been  followed  up  to  the  present  time.  The  appellants  filed  their 
application  on  the  20th  of  October,  and  were,  therefore,  in  time.  ^ 

Cave,  J.    That  is  not  sufficient    I  have  nothing  to  do  with 

the  practice  imder  the  Bankruptcy  Act  of  1869.    I  am  here  to 

administer  the  law  under  the  Bankruptcy  Act  of  1883.    The 

'^  74th  rule  provides :  "  Subject  to  the  power  of  the  Court  to 

^end  the  time,  no  application  to  reverse  or  vary  the  decision  of 

"^cial  rece'  ^ee  in  rejecting  a  proof  shall  be  enter- 

fter  tl  of  twenty-one  days  from  the  date  of 

m  c  You  ought  to  have,  given  notice  of 
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1884        incorporation  of  the  society,  and  that  since  the  incorporation  he 

Ik  be       has  made  three  payments  at  different  periods,  and  that  he  has 

'^®*^     recognised  and  adopted  the  incorporation.    In  my  opinion  the 

Ex  PABTE        •     *  .  1  1  1  •  1 

PoppLBTON.  inference  is  that  by  express  agreement  or  by  acquiescence  the 
parties  did  agree  that  they  would  become  registered,  and  that 
they  would  treat  all  the  engagements  entered  into  by  the  old 
society  as  binding  on  the  new  society.  It  was  competent  for  the 
several  members  to  bind  themselves  to  their  old  contracts ;  and 
the  agreement  of  one  was  a  good  consideration  for  the  agreement 
of  the  others ;  and  I  have  no  doubt  whatever  that  the  members 
continued  to  make  their  payments  with  notice  of  that  registra- 
tion. I  have  offered  the  trustee  an  adjournment,  to  give  him  an 
opportunity  of  shewing  how  it  was  that  the  debtor  came  to  recog- 
nise and  adopt  the  registration  and  to  pay  the  monthly  contribu- 
tions. He  has  declined  the  offer ;  and  I  am  clearly  of  opinion 
that,  upon  the  statements  contained  in  the  affidavit  of  Mr.  Jessop, 
and  in  the  absence  of  any  explanation  as  to  these  statements 
from  the  debtor,  the  proper  conclusion  is  that  the  debtor,  and 
the  other  members,  did  agree  that  they  would  recognise  and 
adopt  the  incorporation  of  the  society,  and  they  would  go  on 
with  the  new  society  in  the  same  way  as  before  the  registration. 
Under  these  circumstances  I  am  of  opinion  that  there  was  a  good 
debt,  and  that  the  proof  was  rightly  admitted ;  and  I  dismiss  the 
appeal  with  costs. 

Solicitor  for  appellants :    C.  Fitchy  for  Milnes  dk  Marshall, 
Uvddersfield. 

Solicitors  for  respondents :  8.  Learoyd  dk  James,  for  Learoyd  d: 
Pierey,  Euddersfield. 

H.  L.  F. 
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In  be  GILLESPIE.    Ex  parte  MOERISON.  1884 

Dec,  1. 
Bankruptcy  Practice — Hefection  of  Proof  by  l^rusiee — Appeal — NoUce  of  Motion     , 

—Bankr^picy  Bvies^  1883,  rr.  19,  174. 

If  a  creditor  desires  to  appeal  against  the  rejection  of  his  proof  by  the  trustee 
he  must  give  notice  of  motion  in  the  usual  way  under  r.  19  of  the  Bankruptcy 
Rules,  1883,  and  within  the  twenty-one  days  limited  by  the  174th  rule.  The 
old  practice  of  applying  to  the  Court,  in  the  first  instance,  to  fix  a  time  and  day 
for  hearing  such  an  application  no  longer  obtains. 

This  was  an  appeal  by  Messrs.  Morrison  against  the  rejection 
of  part  of  their  proof  by  the  trustee  in  bankruptcy. 

On  the  30th  of  September,  1884,  the  trustee  gave  Messrs. 
Morrison  notice  rejecting  part  of  their  proof.  Messrs.  Morrison 
appealed. 

F.  C.  Willis,  for  the  appellants. 

Tate  Lee,  for  the  trustee,  took  the  preliminary  objection  that 
the  appeal  was  out  of  time.  The  notice  of  motion  by  way  of 
appeal  had  not  been  served  within  twenty-one  days :  rules  19  and 
174  of  the  Bankruptcy  Bules,  1883. 

F.  C.  Willis.  The  appeal  is  in  time.  The  174th  rule  is  in 
substance  the  same  as  the  74th  rule  under  the  Bankruptcy  Act, 
1869.  Under  that  Act  the  practice  was  always  first  to  file  an 
application  within  twenty-one  days,  requesting  the  Court  to  fix  a 
time  and  day  for  hearing  an  application  to  reverse  or  vary  the 
decision  of  the  trustee  on  the  proof;  and  when  the  Court  fixed  a 
day  then  notice  of  motion  was  given.  As  the  rules  under  the  new 
Act  have  not  laid  down  a  different  practice  the  old  practice  has 
been  followed  up  to  the  present  time.  The  appellants  filed  their 
application  on  the  20th  of  October,  and  were,  therefore,  in  time. , 

Cave,  J.  That  is  not  sufficient.  I  have  nothing  to  do  with 
the  practice  imder  the  Bankruptcy  Act  of  1869.  I  am  here  to 
administer  the  law  under  the  Bankruptcy  Act  of  1883.  The 
174th  rule  provides :  "  Subject  to  the  power  of  the  Court  to 
extend  the  time,  no  application  to  reverse  or  vary  the  decision  of 
an  official  receiver  or  trustee  in  rejecting  a  proof  shall  be  enter- 
tained after  the  expiration  of  twenty-one  days  from  the  date  of 
the  decision  complained  of."    You  ought  to  have,  given  notice  of 
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motion  by  way  of  appeal  in  the  usual  way  within  twenty-one  days 
after  the  trustee's  rejection  of  your  proof.  Under  the  circum- 
stances I  will  extend  the  time  and  hear  this  appeal  on  its  merits ; 
but  I  do  not  extend  the  time  for  the  purpose  of  allowing  the 
appellants  to  raise  any  technical  objection. 

Order  accordinghj. 

Solicitors :  Qreig,  Meikle,  &  Briggs ;  BruceSy  San^  &  AiUee. 

H.  L.  F. 


l>ec.  3. 


In  be  hall.    Ex  pabte  CLOSE. 

Banker  and  Customer — Fledge  of  Qooda  hought  on  Credit — Delivety  Order — 
Memorandum  in  Bank  Ledger — Bill  of  Sale — Fosseswm — Bills  of  Sale  Aett 
1878  (41  &  42  Vict.  c.  31),  ss.  3,  A^BiUs  of  8dU  Act,  1882  (45  <fc  46  Vid. 
c.  43),  s.  9. 

Whateyer  documents  are  included  in  the  expression  "  bill  of  sale  "  as  defined 
by  the  Bills  of  Sale  Acts^  they  must  still,  by  force  of  s.  3  of  the  Bills  of  Sale 
Act,  1878,  be  limited  to  documents  ''  whereby  the  holder  or  grantee  has  power 
to  seize  or  take  possession  of  any  personal  chattels  comprised  in  or  made  subject 
to  such"  document.  The  Acts  therefore  do  not  include  letters  of  hypotheca- 
tion accompanying  a  deposit  of  goods  or  pawn  tickets  given  by  a  pawnbroker, 
or  in  fact  any  case  where  the  object  and  effect  of  the  transaction  are  immediately 
to  transfer  the  possession  of  the  chattels  from  the  grantor  to  the  grantee. 

A  trader,  whose  banking  account  was  largely  overdrawn,  and  who  required  a 
further  advance  of  5002.,  deposited  with  his  bank  the  invoice  of  goods  bought 
by  him  on  credit  and  consigned  to  him  by  rail,  and  gave  the  bank  a  delivery 
order  directed  to  the  railway  company  requiring  the  company  to  hold  the  goods 
to  the  order  of  the  bank.  The  invoice  shewed  that  the  goods  were  bought  on 
credit.  On  arrival  of  the  goods  the  company  sent  the  usual  advice  note  to  the 
bank  stating  that  they  held  the  goods  to  the  order  of  the  bank.  The  500/. 
was  then  advanced,  and  a  minute  of  the  transaction,  stating  the  rate  of  interest 
on  the  advance,  the  terms  on  which  the  goods  were  to  be  redeemed,  &c.,  was 
entered  in  the  bank  ledger,  and  was  signed  by  the  trader  and  stamped.  Eleven 
months  afterwards  the  trader  became  bankrupt :— ^ 

Hddy  that  as  the  effect  of  the  transaction  was  immediately  to  transfer  the 
possession  of  the  goods  to  the  bank,  the  delivery  order  and  minute  did  not 
fequire  registration  .as  a  bill  of  sale,  and  that  the  title  of  the  bank  was  good  as 
against  the  trustee  in  bankruptcy. 

Semble,  a  pledge  by  a  trader  of  stock-in-trade  which  he  has  bought  on  credit, 
and  not  paid  for,  is  not  a  ''  transfer  in  the  ordinary  course  of  business  of  his 
trade  or  calling,"  within  the  exception  contained  in  s.  4  of  the  Bills  of  Sale  Act, 
187a 

Tsa»  was  an'  appwl  fronr  a  decision  of  the  county  camt  judge 
at  Leeds. 
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W.  Hall,  a  boot  and  shoe  maxLt^tnrery  l)anked  with  the  Ex-       isat 
change  and  Discount  Company,  Limited,  at  Leeds,  and  on  the       ihbb 
9th  of  November,  18S2,  his  onitent  account  being  then  consider.    ,^^ 
ably  overdiawn,  he  applied  to  the  bank  for  a  farther  advance.      CiiOflSi 
He  produced  to  the  bank  manager  an  invoice  dated  the  8th  of 
November,  1882,  from  which  it  appeared  that  he  had  bought  of 
H.  Brown  &  Sons,  of  Liverpool,  forty  bales  of  Genesee  sides 
(leather),  for  9512. 159. 10d.y  the  terma  being,  as  stated  in  the  in* 
voice,  **  one  month's  open  and  four  months'  bills  for  the  amount ; " 
and  in  consideration  of  the  leather  mentioned  in  the  invoice  being 

• 

transferred  to  the  bank  the  manager  agreed  to  open  a  special 
account  by  which  Hall  was  to  be  credited  with  a  further  sum  of 
5002.  Hall  thereupon  gave  the  manager  the  following  delivery 
order : — 

''  Leeds,  Nov.  9, 1882. 
**  Grentlemen, 

'^  Please  transfer  to  the  order  of  the  Exchange  and  Discount 
Bank,  Limited,  Leeds,  the  forty  bales  of  Grenesee  sides,  weighing 
203  cwt.  8  qr.  23  lb.,  belonging  to  me,  and  being  consigned  from 
Hugh  Brown  &  Sons,  Liverpool,  to  my  order. 

"  Tours  truly, 

"  V^iUiam  Hall. 

"  The  Great  Northern  Bailway  Co.,  Leeds." 

The  bank  manager  at  once  sent  on  this  order  to  the  railway 
company,  who  acknowledged  the  receipt  of  it,  but  stated  that  the 
goods  had  not  arrived.  On  the  10th  of  November,  1882,  the  bank 
received  an  advice  note  £rom  the  railway  company  stating  that 
twenty-six  of  the  bales  of  leather  had  arrived,  and  were  held  by 
them  to  the  order  of  the  bank,  and  on  the  13th  of  November, 
1882,  a  similar  advice  note  was  received  from  the  railway  com* 
pany  by  the  bank  with  respect  to  the  remaining  fourteen  bales. 
The  same  day  the  following  minute  was  entered  by  the  bank 
manager  in  the  bank  ledger,  and  was  signed  by  W.  Hall,  and  was 
duly  stamped : — 

« 13th  November,  1882. 

"  Special  account — to  have  5002.  against  goods  represented  in 
fi.  Brown  A;  Soik^  invoice  the^Sai>of  Tfywm\m!,t:m95lL  16«.  10^ 
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1884        to  be  repaid  lOOe.  per  week^  first  payment  to  be  made  oa  the  22nd 

Ik  BE       of  November,  1882,  and  upon  the  whole  amount  and  expenses 

^^^      being  repaid,  even  if  in  a  shorter  time,  the  leather  to  be  released, 

Close.      provided  the  regular  current  account  is  in  order.    Terms,  interest 

1  per  cent,  above  bank  rate,  not  Mling  below  5  per  cent,  and 

commission  one  half  the  amount  of  interest."    No  part  of  the 

300Z.  was  advanced  until  •  after  the  railway  company  had  ad- 

vised  the  bank  that  they  held  the  forty  bales  of  leather  to  their 

order* 

The  bills  given  by  W.  Hall  to  H.  Brown  &  Sons  in  payment  of 
the  9152.  ISs.  10(2.,  were  dishonoured,  nor  did  he  pay  them  any  part 
of  the  purchase-money.  On  the  13th  of  October,  1883,  he  filed 
his  petition  for  liquidation,  and  on  the  30th  of  November,  1883, 
resolutions  for  liquidation  by  arrangement  were  duly  passed,  and 
a  trustee  was  appointedr  Shortly  before  the  liquidation  the  bank 
sold  the  leather  for  812Z.,  and  applied  the  money  towards  payment 
of  Hall's  overdraft,  which  then  exceeded  4000Z. 

On  the  19th  of  July,  1884,  the  trustee  applied  to  the  county 
court  judge  for  an  order  that  the  bank  might  be  ordered  to  pay 
over  to  him  the  8122.,  on  the  ground  that  the  minute  of  the  13th 
of  November,  1882,  and .  the  delivery  order  constituted  a  bill  of 
sale  under  the  Bills  of  Sale  Acts,  1878  and  1882,  and  not  having 
been  registered  was  void. 

The  county  court  judge  held  that  the  transaction  was  one  within 
the  ordinary  course  of  business  of  a  trader  with  his  bankers,  and 
consequently  within  the  exception  in  s.  4  of  the  Bills  of  Sale  Act, 
1878,  and  accordingly  dismissed  the  application.  The  trostee 
appealed. 

E.  a  Waiis,  Q.a,  and  West,  for  the  trustee.  The  delivery 
order  and  memorandum  in  the  bank  ledger  together  constituted 
a  bill  of  sale  within  the  meaning  of  s.  4  of  the  Bills  of  Sale  Act> 
1878.  It  comes  within  the  words  "  other  assurance  of  personal 
chattels "  in  that  section,  and  not  being  in  the  form  prescribed 
by  s.  9  of  the  Bills  of  Sale  Act,  1882,  it  is  void.  The  transaction 
was  not  within  the  exceptions  mentioned  in  the  4th  section  of 
the  Bills  of  Sale  Act,  1878.  It  was  not  a  transfer  of  goods  by 
Hall  in  the  ordinary  course  of  his  trade  or  calling..    It  was  a 
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disposing  of  raw  goods,  obtained  on  credit  and  never  paid  for,  1884 
with  notice  to  the  person  taking  them  that  they  were  not  paid  for.  ih  be 
Can  such  a  transaction  stand  ?    If  it  had  taken  place  within  four    ^^^• 

Bx  PASTE 

months  of  Hall's  bankruptcy  it  would  have  been  a  misdemeanor  Closb. 
under  the  Debtors  Act,  1869,  s.  11,  sub-s.  15,  unless  Hall  could 
have  shewn  that  he  had  no  intention  to  defraud.  The  analogy 
of  that  Act  is  applicable  as  a  test  of  the  validity  of  this  transac- 
tion, and  the  onus  is  on  the  other  side  to  shew  that  it  is  within 
the  exceptions  contemplated  by  the  Bills  of  Sale  Act,  1878. 

J.  Linklaiery  and  AthiiMon^  for  the  bank.  The  argument  on  the 
Debtors  Act,  1869,  does  not  apply.  The  goods  were  purchased 
on  credit  from  Brown  &  Co.  in  the  ordinary  course  of  business 
eleven  months  before  the  bankruptcy,  and  no  fraud  of  any  kind 
has  been  suggested.  This  was  an  ordinary  mercantile  transaction 
of  advance  and  pledge — a  transfer  in  the  ordinary  course  of 
business — between  a  banker  and  his  customer,  and  is  within  the 
exceptions  in  the  4th  section  of  the  Bills  of  Sale  Act,  1878.  It  is 
neither  within  the  phraseology  nor  within  the  mischief  of  the  Act. 
The  document  of  title  was  the  delivery  order,  and  by  virtue  of 
that  and  the  attornment  of  the  railway  company  the  bank  acquired 
both  the  property  and  the  possession  in  the  goods.  The  minute 
in  the  bank  ledger  was  merely  a  record  of  the  transaction,  and 
was  not  required  to  perfect  their  title,  and  no  registration  was 
necessary :  Woodgate  v.  Godfrey  (1)  ;  Ex  parte  North  Western 
Bank  (2) ;  Marsden  v.  Meadows  (3) ;  Beeves  v.  Barlow.  (4) 

E.  O.  WiUis,  Q.C.y  in  reply.  The  cases  cited  do  not  apply. 
Possession  is  immaterial  if  the  documents  require  registration  as 
a  bill  of  sale. 

Cur.  adv.  vuU. 

Dec.  3.  Cave,  J.  This  is  an  appeal  against  a  judgment  of  the 
county  court  judge  at  Leeds  refusing  to  make  an  order  on  the  re- 
spondents to  p^y  to  the  trustee  the  proceeds  of  sale  of  some  leather. 
The  bankrupt.  Hall,  was  formerly  a  boot  and  shoe  manufacturer, 
and  had  a  banking  account  with  the  Exchange  and  Discount  Bank 
at  Leeds.    In  November^  1882,  this  account  was  considerably 

(1)  4  Ex.  D.  59.  (3)  7  Q.  B.  D.  80. 

(2)  Law  Rep.  15  Eq.  69,  (4)  11  Q.  B.  D.  610. 
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1884  oyerdrawn ;  and  HaU,  who  stood  in  need  of  fdrther  assistance. 
In  bk  applied  to  the  bank  to  allow  him  to  increase  his  overdiaft  on  the 
"^^  secnrity  of  some  leather  which  he  had  just  purchased  of  Hugh 
Close.  Brown  &  Sons  of  Liyerpool,  and  which  he  was  to  pay  for  by  bills. 
Hall  shewed  the  inyoice  of  the  leather  to  the  bank  manager,  who 
was,  I  haye  no  doubt»  aware  of  the  terms  of  the  purchase.  It  was 
arranged  that  the  bank  should  make  an  advance  of  5007.  upon 
the  leather  on  a  separate  special  account,  and  that  the  leather 
was  not  to  be  redeemed  until  Hall  had  not  only  paid  back  the 
600?.  but  also  reduced  his  overdrawn  account  within  an  agreed 
limit.  When  this  arrangement  was  entered  into  the  leather  was 
on  its  way  from  Liverpool  to  Leeds,  consigned  to  Hall's  order ; 
and'  Hall,  by  a  transfer  order  directed  to  the  Great  Northern 
Bailway  Company,  and  dated  the  9th  of  IS'ovember,  1882,  directed 
them  to  transfer  the  leather  to  the  order  of  the  Exchange  and 
Discoimt  Bank.  This  letter  was  sent  by  the  bank  manager  to  the 
Great  Northern  Bailway  Company,  who,  on  the  10th  of  November, 
sent  the  bank  an  advice-note  of  part  of  the  leather,  stating  that  it 
was  held  to  the  order  of  the  bank,  and  on  tiie  13th  of  November 
sent  a  similar  advice-note  in  respect  of  the  remainder  of  the 
leather.  On  the  same  day  the  bank  manager  wrote  to  the  rail- 
way company  stating  that  he  had  advanced  money  on  the  leather, 
and  requesting  them  to  note  that  no  lien  could  be  placed  against 
it  except  for  warehouse  rent.  On  the  same  day  a  minute  was 
entered  in  the  bank  ledger,  and  signed  by  the  debtor,  as  follows : 
<<  November  13, 1882.  Special  account.  To  have  500L  against 
goods  represented  in  H.  Brown  &  Sons'  invoice  8th  Nov.  for 
951Z.  155.  lOd.y  to  be  repaid  lOOZ.  per  week :  first  payment  to  be 
made  22nd  Nov.,  1882 ;  and  upon  the  whole  amount  and  expenses 
being  repaid,  even  if  in  a  shorter  time,  the  leather  to  be  released 
provided  the  regular  current  account  is  in  order.  Terms :  Inte- 
rest-1  *  per  cent;  above  bank  rate>  not  falling  below  6Z.  per  cent., 
and  ^ettimnission  one  half  the  amount  of  interest.  Nov.  13th, 
1882. '  W.  Hall."  This  minute  was  entered  in  the  margin  of  a 
new  account  whit^h  the  bank  opened  with  the  debtor ;  and  there- 
upon the  debtcHT  obtained  the  agreed  advance  of  500?.  At  the 
date  of  the  debtor's  petition  he  had  not  discharged  his  liability 
to  the  bank  upon  the  special  account;  and  the  regular  current 
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aceonnt  was  oyerdiawn  beyond  the  agreed  amonnt  to  an  extent 
considerably  exceeding  the  value  of  the  leather.  The  bank  haye 
since  sold  the  leather  for  the  net  sum  of  812Z.  la. ;  and  the  trustee 
applied  to  the  county  court  judge  for  an  order  on  the  bank  to 
pay  oyer  to  him  that  sum,  which  order  the  judge  refused  to 
make. 

For  the  trustee,  it  was  contended  that  the  minute  of  the  13th 
of  Noyember,  1882,  was  a  bill  of  sale  within  the  Act  of  1882,  and 
yoid  because  it  was  not  in  the  form  required  by  that  Act  and  not 
registered.  The  substantial  question  is  whether  the  Bills  of  Sale 
Act,  1882,  applies  to  documents  regulating  the  rights  and  liabili- 
ties of  pledgor  and  pledgee,  or  is  confined  to  cases  where  the 
possession  of  the  goods  dealt  with  by  the  bill  of  sale  is  intended 
to  continue,  for  some  time  at  all  events,  in  the  grantor.  The 
Bills  of  Sale  Act  of  1854  recites  that  frauds  are  frequently  com- 
mitted upon  creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  enabled  to  keep  up  the  appearance  of  being 
in  good  circumstances  and  possessed  of  property ;  and  the  grantees 
or  holders  of  such  bills  of  sale  have  the  power  of  taking  possession 
of  the  property  of  such  persons  to  the  exclusion  of  the  rest  of 
their  creditors.  The  mischief  here  pointed  at  is  the  false  appear- 
ance of  credit  arising  from  the  possession,  and  so  apparent  owner- 
ship, of  property  which  the  grantee  of  a  bill  of  sale  is  really 
entitled  to,  and  of  which  he  has  the  power  of  taking  possession. 
This  is  not  the  mischief  which  arises  from  a  pledge ;  for  in  that 
case,  the  possession  being  transferred  to  the  pledgee^  the  pledgor 
cannot  get  false  credit  from  an  apparent  possession  giving  rise  to 
a  false  notion  of  ownership.  The  1st  section  enacts  that  "  every 
bill  of  sale  of  personal  chattels  made  after  the  passing  of  this  Act, 
either  absolutely  or  conditionally,  or  subject  or  not  subject  to 
any  trusts,  and  whereby  the  graAtee  or  holder  shall  have  power, 
either  with  or  without  notice,  and  ,either  immediatdy  after  the 
making  of  such  bill  of  sale,  or  at  any  future  time,  to  seize  or  take 
possession  of  any  property  and  effects  comprised  in  or  made  sub- 
ject to  such  bill  of  sale,  shall  be  filed,"  &c.  Here  it  is  to  be 
observed  that  the  section  does  not  include,  all  .bills  of  sale,  but 
only  bills  of  sale  whereby  the  grantee  or  holder  shall  have  power 
to  seize  or  take  possession  of  any  property  comprised  in  the  bill 
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1884  of  sale.  Now,  in  the  case  of  a  pledge,  the  essence  of  the  trans- 
In  be  .  action  is  that  the  possession  is  transferred  at  once ;  and  the  docu- 
^^^  ment  regulating  the  rights  and  liabilities  of  the  pledgee  does  not 
Close.  and  cannot  give  him  power  to  seize  or  take  possession  of  the 
property  pledged,  because  it  is  of  the  essence  of  the  transaction 
that  the  pledgee  shall  have  the  possession,  and  if  he  does  not  get 
possession  there  is  no  pledge.  Sect.  7  defines  the  meaning  of 
the  expression  "  bill  of  sale.*'  But  whatever  documents  are  in- 
cluded by  the  definition  within  that  expression,  they  must  still, 
by  force  of  the  1st  section,  be  documents  ''  whereby  the  grantee 
or  holder  shall  have  power  to  seize  or  take  possession  of  the 
property  comprised  in  or  made  subject  to  "  the  document.  The 
Act  of  1854  has  been  repealed  as  to  bills  of  sale  executed  subse- 
quently to  the  1st  of  January,  1879,  by  the  Act  of  1878.  This  Act 
simply  recites  that  it  is  expedient  to  consolidate  and  amend  the 
law  relating  to  bills  of  sale  of  personal  chattels ;  and  s.  3  enacts 
that  the  Act  shall  apply  to  every  bill  of  sale  executed  on  or  after 
the  Ist  of  January,  1879,  "  whereby  the  holder  or  grantee  has 
power  to  seize  or  take  possession  of  any  personal  chattels  comprised 
in  or  made  subject  to  such  bill  of  sale."  These  words  are  to  the 
same  effect  as  those  used  in  the  1st  section  of  the  Act  of  1854 
and  cannot  be  enlarged  by  the  definition  contained  in  the  4th 
section.  The  Act  of  1882  applies  only  to  bills  of  sale  given  by 
way  of  security  for  the  payment  of  money ;  but,  subject  to  the 
N  exception  thus  created,  the  expression  '^  bill  of  sale  "  has  the 
same  meaning  in  the  Act  of  1882  as  in  that  of  1878.  Sect.  7 
provides  that  personal  chattels  assigned  under  a  bill  of  sale  shall 
not  be  liable  to  be  seized  or  taken  possession  of  by  the  grantee 
for  any  other  than  the  causes  therein  specified.  By  s.  9  the  bill 
is  to  be  void  unless  made  in  accordance  with  the  form  in  the 
schedule,  which  contains  a  proviso  that  the  chattels  thereby 
assigned  shall  not  be  liable  to  seizure  or  to  be  taken  possession  of 
by  the  grantee  for  any  cause  other  than  those  specified  in  the 
7th  section  of  the  Act. 

There  is  very  little  authority  on  the  subject.  In  Ex  parte 
North  Western  Bank  (1)  there  is  an  obiter  dictum  of  Bacon,  0.  J., 
that  a  letter  of  hypothecation  was  not  a  bill  of  sale  within  the 

(1)  Law  Hep.  15  £q.  69. 
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Act  of  1854.    In  Marsden  y.  Meadows  (1)  Lord  Bramwelly  then       1884 
Bramwell,  L. J.,  says :  "  The  legislature  has  thonght  it  right  to       iJTm 
say  that  as  against  certain  persons^  snch  as  execntion  creditors       ^^^' 
and  trustees  in  bankruptcy,  when  it  is  attempted  to  separate  the      Globe. 
ownership  of  goods  from  the  possession  of  them,  a  bill  of  sale 
shall  be  inyalid  imless  it  has  been  registered."    Beeves  v.  Barlow  (2) 
was  also  cited.    In  that  case  it  was  held  that  an  agreement  by  a 
clause  in  a  building  contract,  that  all  building  and  other  materials 
brought  by  the  builder  upon  the  land  where  the  house  was  to  be 
built  should  become  the  property  of  the  landowner,  was  not  a  bill 
of  sale.    The  ratio  decidendi  there  appears  to  be  that,  if  such 
building  agreements  were  within  the  Act  of  1878,  they  were  so 
only  on  grounds  which  would  have  brought  them  within  the  Act 
of  1854,  that  they  had  been  held  not  to  be  within  the  Act  of 
1854,  by  decisions  of  great  weight  which  the  Court  of  Appeal  was 
not  prepared  to  review,  and,  consequently,  in  the  absence  of  any 
words  in  the  Act  of  1878  shewing  that  a  change  of  the  law  was 
intended,  that  they  must  be  held  not  to  be  within  that  Act  also. 
But  this  only  shews  that  such  clauses  in  building  agreements  are 
sui  generis  and  throws  no  light  on  the  present  question. 

Apart  however  from  authority  I  am  satisfied  on  the  construction 
of  the  BiUs  of  Sale  Acts  that  they  do  not  include  letters  of  hypo- 
thecation accompanying  a  deposit  of  goods  by  merchants  or 
factors,  or  pa¥ni  tickets  given  by  pawnbrokers,  or  in  fact  any  case 
where  the  object  and  effect  of  the  transaction  are  immediately  to 
transfer  the  possession  from  the  grantor  to  the  grantee*  In  this 
case  there  was  an  actual  transfer  and  possession  of  the  leather  by 
virtue  of  the  transfer  order  sent  by  Hall  to  the  railway  company, 
and  of  the  advice  notes  sent  by  the  railway  company  to  the  bank, 
by  which  they  undertook  to  hold  the  leather  to  the  order  of  the 
bank ;  and,  although  I  am  of  opinion  that  the  minute  of  the  13th 
of  November  was  intended  to  be  a  partial  record  of  the  transaction, 
I  hold  that  the  transaction  itself  was  not  one  of  those  to  which 
the  Act  of  1882  applies,  and  consequently  that  the  minute  of 
the  13th  of  November  was  not  required  to  be  in  the  form  given 
in  the  schedule  to  the  Act  or  to  be  registered.  This  view  renders 
it  unnecessary  that  I  should  deal  with  the  other  points  raised  by 

(1)  7  Q.  B.  D.  80.  (2)  11  Q.  B.  D.  609. 
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Mr.  Linklater  on  behalf  of  the  bank ;  but  it  must  not  be  taken 
that  I  can  at  all  assent  to  his  proposition  that  a  pledge  by  a 
trader  of  stock-in-trade  which  he  has  bought  on  credit  and  not 
paid  for^  is  a  transfer  in  the  ordinary  course  of  business  of  his 
trade  or  calling.  The  judgment  of  the  learned  county  court 
judge  must  be  affirmed  with  costs. 

Solicitors  for  appellant :   Walker  &  Tweedale,  Leeds. 

Solicitors  for  respondent :  Torr  &  Co.,  for  Cousins  <&  Cousins^ 

Leeds. 

H.  L.  F. 


Bee,  15. ' 


In  re  HEPBURN.    Ex  pabtb  SMITH 

Bankruptcy — Partnership — Deceased  Partner — TrvxtofBeal  Estate  to  pay  Debts 
— No  Peal  Estaie — Debts  Statute-barred — Bankruptcy  of  continuing  Part- 
ners— Proof  by  Executors  of  Deceased  Partner — Bule  against  proving  in 
Competition  with  one*s  own  Creditors. 

A  devise  of  real  estaie  upon  trust  to  pay  debts  does  not  preyent  the  operation 
of  the  Statute  of  Limitations  when  the  testator  leaves  no  real  estate  to  support 
the  trust. 

A.,  B.  and  C.  carried  on  business  in  co-partnership.  In  1875,  A.  .retired  from 
the  firm,  his  share  being  purchased  by  B.  and  C,  the  continuing  partners.  On 
his  retirement,  A.,  at  the  request  of  the  continuing  partners,  paid  certain  mort- 
gage debts  of  the  business,  and  took  transfers  to  himself  of  these  mortgage 
debts  with  the  securities  for  the  same.  He  also  at  their  request  lent  them 
money  on  mortgage  of  other  portions  of  the  partnership  property.  He  died  in 
1876.  B.  and  C.  continued  the  business  tmtil  1883,  when  they  became  bankrupt. 
At  this  time  there  were  cash  creditors  of  the  old  firm  still  unpaid,  who  carried 
in  proofs  against  the  joint  estate  of  B.  and  C.  The  executors  of  A.  also  carried 
in  a  proof  against  the  separate  estates  of  B.  and  G.  for  (1)  the  balance  of  the 
purchase-money  of  A.'s  share ;  (2)  the  mortgage  debts  paid  off  by  A.  on  transfer 
to  himself ;  (3)  the  moneys  lent  by  A.  on  mortgage  after  his  retirement.  This 
proof  was  rejected  by  the  trustee  on  the  ground  that  to  admit  it  would  infringe 
against  the  rule  forbidding  a  partner  to  prove  in  competition  with  his  own 
creditors : — 

Hddt  that  as  the  debts  proved  by  the  cash  creditors  were,  as  against  A.'s 
estate,  statute-barred,  the  rule  did  not  apply,  and  that  the  proof  must  be 
admitted. 

This  was  an  appeal  by  the  executors  of  John  Hepburn  against 
the  rejection  by  the  trustee  in  liquidation  of  J.  G.  &  F.  Hepburn 
of  their  proof  against  the  separate  estates  of  the  liquidating 
debtors  under  these  circumstances : 
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Ptevious  to  1875,    John  Hepburn,    Thomas  Hepburn,  and       1884 
J.  G.  &  F.  Hepburn  carried  on  business  in  co-partnership  under       j^^ 
the  style  of  J.  &  T.  Hepburn  &  Sons.    In  February,  1875,  an    Hepbubx. 
agreement  was  come  to  between  the  partners,  under  which  John      lio^^ 
Hepburn  retired  from  the  partnership  as  from  the  1st  of  February, 
1875,  and  thenceforth  the  continuing  partners  carried  on  the 
business  under  the  style  of  Hepburn  &  Sons  until  May,  1880, 
when  Thomas  Hepburn  died.    After  his  death,  J.  G.  &  F.  con- 
tinued to  carry  on  the  business  under  the  style  of  Hepburn  & 
Sons  until  the  13th  of  July,  1883,  when  they  filed  their  petition 
for  liquidation,  under  which  resolutions  for  liquidation  by  arrange- 
ment were  duly  passed  and  a  trustee  was  appointed. 

Under  the  agreement  of  1875  the  share  of  John  Hepburn  in 
the  business  was  taken  over  and  purchased  by  the  continuing 
partners  at  81,824Z.  I65.  6d.,  This  sum  was  reduced  by  various 
pajmients  to  35,000Z.,  which  was  secured  by  several  mortgages  of 
the  real  estate  of  the  continuing  partnership.  These  mortgages 
contained  the  usual  joint  and  several  covenants  for  payment  of 
the  mortgage  debts  and  interest. 

On  his  retirement  John  Hepburn,  at  the  request  of  the  continu- 
ing partners,  paid  certain  debts  of  the  firm  of  J.  &  T.  Hepburn  & 
Sons  amounting  in  the  whole  to  16,691Z.,  secured  by  mortgages 
of  the  real  estate  belonging  to  the  partnership,  and  took  transfers 
of  such  mortgage  debts  and  securities  to  W.  A.  Hepburn  as 
trustee  for  him.  These  mortgages  contained  the  usual  joint  and 
several  covenants  for  payment  of  the  mortgage  debts. 

After  his  retirement  John  Hepburn  lent  the  continuing  partners 
the  sum  of  4200Z.,  which  was  secured  by  a  mortgage  of  certain 
freehold  premises  belonging  to  the  then  partnership,  and  by  the 
joint  and'  several  covenants  of  the  partners  contained  in  such 
mortgage. 

In  April,  1876,  John  Hepburn  died,  having  by  his  will  devised 
all  his  real  estate  to  J.  J.  Smith  and  W.  A.  Hepburn  upon  usual 
trusts  for  sale,  with  a  direction  that  the  proceeds  of  sale  should 
form  part  of  his  residuary  personal  estate ;  and  he  bequeathed 
all  his  residuary  personal  estate  to  the  said  J.  J.  Smith  and 
W.  A.  Hepburn  upon  the  usual  trusts  for  sale  and  conversion, 
and  directed  that  the  moneys  arising  from  such  sale  and  conver- 
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1884        sion  should  together  with  the  proceeds  of  sale  of  his  real  estate 

In  BE       be  applied  in  payment  of  his  debts  and  testamentary  expenses ; 

Hkpbubh.    j^^  j^^  appointed  the  said  J.  J.  Smith  and  W.  A.  Hepburn  his 

Ex  PABTB  ■ 

Smith,      executors.    The  testator  left  no  real  estate. 

In  February,  1878,  the  executors  of  John  Hepburn  lent  to  the 
then  partners  in  Hepburn  &  Sons  the  sum  of  3400Z.,  upon  mort- 
gage of  freehold  property  of  the  partnership.  This  mortgage 
contained  the  usual  joint  and  seyeral  covenants  by  the  partners 
for  payment  of  the  mortgage  debt  with  interest. 

At  the  date  of  the  liquidation  there  were  debts  of  the  old  firm 
of  J.  &  T.  Hepburn  &  Sons  remaining  unpaid  to  the  extent  <^ 
25,000Z.  for  which  proofs  were  carried  in  against  the  joint  estate 
of  the  bankrupts. 

In  October,  1883,  the  executors  of  John  Hepburn  carried  in  a 
proof  against  the  separate  estates  of  J.  G.  &  F.  Hepburn  for  the 
35,000!.,  the  16,6912. 168.  9d.,  the  42002.,  and  the  34002.,  in  all 
59,2912. 16a.  9d.  This  proof  was  rejected  by  the  trustee  on  the 
ground  that  ^^  there  are  still  subsisting  debts  of  the  late  firm  of 
J.  &  T.  Hepburn  &  Sons  for  which  the  estate  of  John  Hepburn, 
who  was  a  member  of  such  firm,  is  liable,  and  which  debts  have 
been  proved  against  the  joint  estate  of  J.  G.  Hepburn  and  F.  Hep- 
bum,  and  that  to  admit  your  proof  would  be  to  allow  John 
Hepburn's  estate  to  prove  in  competition  with  your  own  creditors." 

The  executors  appealed. 

Nov.  24.  J.  Creed,  and  Dimham,  for  the  executors.  The  debts 
pf  the  old  firm  of  J.  &  T.  Hepburn  &  Sons,  as  against  John  Hepburn 
and  his  estate,  are  statute-barred,  and  not  one  of  those  creditors 
now  proving  on  the  joint  or  separate  estates  alleges,  nor  does  the 
trustee  suggest,  that  there  is  now  any  liability  on  the  part  of 
John  Hepburn's  estate  to  pay  those  debts.  The  rule  is  that  an 
estate  **  liable  "  shall  not  prove  in  competition  with  those  to  whom 
it  is  liable :  In  re  Dixon  (1) ;  Nansan  v.  Gordon  (2) ;  Ex  parte 
Aikina  (3)  ;  Lindley  on  Partnership,  3rd  ed.  vol.  iL  p.  1227 ;  Ex 
parte  Qrazdn'ooh  (4)  ;  Ex  parte  Thompson  (5) ;  Ex  parte  Carter  (6)  ; 

(1)  Law  Rep.  10  Ch.  166.  (4)  2  D.  &  0. 186. 

(2)  1  App.  Caa.  196,  201,  207.  (6);  3  D.  &  C.  619. 

(3)  Buck,  479.  (6)  2  GL  &  J.  233. 
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JEx  parte  Andrews.  (1)    The  test  in  each  case  is  the  liability  to       1884 
pay.    Therefore,  where  a  partner  is  discharged  by  operation  of  the       lyBx 
statute,  he  is  no  longer  a  debtor,  and  the  rule  that  he  shall  not    H"»^»^'- 
prove  in  competition  with  his  own  creditors  does  not  apply.  Smith. 

Next,  it  will  be  alleged  that  the  devise  of  real  estate  upon 
trust  to  pay  debts  contained  in  John  Hepburn's  will  has  pre- 
vented the  operation  of  the  Statute  of  Limitations.  But  John 
Hepburn  left  no  real  estate  and  therefore  the  trust  does  not  take 
effect :  ScoU  v.  Janes.  (2)  Lastly,  if,  excluding  the  debt  sought 
to  be  proved,  there  will  be  no  surplus  of  the  separate  estate  avail- 
able for  the  joint  estate,  a  partner  is  not  precluded  from  proving 
in  competition  with  the  separate  creditors :  Ih^  parte  Tapping  (3)  ; 
Sx  parte  Sheen  (4) ;  Lacey  v.  HiU.  (5) 

Northmare  Lawrenoey  and  8.  Waclfy  for  the  trustee.  A  devise 
of  real  estate  in  trust  for  payment  of  debts  prevents  the  operation 
of  the  Statute  of  Limitations :  Shelford's  Beal  Property  Statutes, 
8th  ed.  p.  290,  and  cases  there  cited;  Hughes  v.  Wynne  (6); 
Lewin  on  Trusts,  6th  ed.  pp.  454-5 ;  and  the  fSeict  that  there  is  no 
real  estate  is  immateriaL  Seatt  v.  Janes  (2)  does  not  decide  the 
point.  That  was  not  a  devise  on  trust  to  pay  debts,  but  a  charge 
of  debts  on  what  the  testator  believed  to  be  real  estate  but  which 
turned  out  to  be  personal  estate.  The  rule  against  proving  in  com- 
petition with  one's  creditors  is  inflexible,  and  there  is  no  authority 
for  saying  that  it  does  not  apply  where  debts  are  statute-barred. 
The  statute  may  bar  the  right  of  action,  but  not  the  remedy : 
Caurienay  v.  Williams  (7) ;  StoMsehmidt  v.  Lett.  (8)  A  partner 
who  pays  a  portion  of  the  partnership  debts  is  never  allowed  to 
prove  in  competition  with  the  creditors  of  the  firm.  He  must  pay 
all  the  debts.  Here,  a  large  amount  of  debts  of  the  old  firm 
remain  unpaid,  for  which  proofs  have  been  carried  in. 

Finlay  Knight,  for  creditors  of  the  old  firm. 

J.  Creed,  in  reply,  referred  to  s.  10  of  the  Statute  of  Limitations, 
1874  (37  &  38  Vict.  c.  57). 

Cur.  adv.  vult. 

(1)  26  Ch.  D*  605.  (5)  Law  Rep.  8  Ch.  441,  445. 

(2)  4  a.  &  F.  382.  (6)  T.  &  R.  307. 

(3)  4  D.  J.  &  S.  561.  (7)  3  Hare,  539. 

(4)  6  Cb.  D.  235.  (8)  1  Sm.  &  Giff.  415. 
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1884  Dec.  15.    Cave,  J.    This  is  an  appeal  by  the  execntois  of 

ig  BE       John  Hepburn  against  the  rejection  by  the  trustee  of  their  proof 
Hepburn,    against  the  separate  estate  of  each  of  the  bankrupts. 

Ex  PASTE  -p^  . 

Smith.  Freyious  to  1875,  the  testator,  John  Hepburn,  Thomas  Hep- 

bum,  and  the  two  bankrupts,  carried  on  business  under  the  name 
of  J.  &  T.  Hepburn  &  Son.  On  the  24th  of  February,  1875,  an 
agreement  was  made  between  the  partners,  in  pursuance  of  which 
John,  the  testator,  retired  from  the  firm  in  consideration  of  a  sum 
of  money  to  be  paid  by  the  continuing  partners  as  the  purchase- 
money  of  his  share.  After  his  retirement,  John  Hepburn,  at  the 
request  of  the  continuing  firm,  paid  creditors  of  the  old  firm 
16,690Z.,  in  discharge  of  the  liabilities  of  the  old  firm,  against 
which  the  continuing  members  were  bound  to  indemnify  him.  In 
1876,  John  Hepburn  died,  and  after  his  death  his  executors  lent 
the  then  firm  3400Z.  In  1880,  Thomas  Hepburn  died,  and  in 
1883,  the  surriving  partners  filed  a  petition  for  liquidation. 

In  October,  1883,  the  executors  of  John  Hepburn  sent  in  a 
proof  against  the  separate  estates  of  the  bankrupts  for  59,9882., 
composed  partly  of  the  unpaid  purchase-money  of  John's  share, 
in  the  old  firm,  partly  of  the  money  paid  by  him  after  his  retire- 
ment to  creditors  of  the  old  firm  at  the  request  of  the  continuing 
firm,  and  partly  of  money  lent  by  the  executors  of  John  Hepburn 
to  the  continuing  firm  after  his  death.  As  to  so  much  of  the  proof 
as  related  to  money  lent  by  John  Hepburn's  executors  to  the  con- 
tinuing partners  after  his  death,  it  was  admitted  that  to  that  extent 
the  rejection  of  the  proofs  could  not  be  supported.  As  to  the  residue 
of  the  proof,  it  was  contended  that  the  executors  were  not  entitled 
to  prove  because  there  were  creditors  proving  against  the  joint 
estate  of  the  bankrupts  in  respect  of  debts  due  from  the  old  firm 
of  which  John  Hepburn  was  a  member  and  which  had  never  been 
discharged.  It  was  argued  that  the  executors  might  prove  because 
John  Hepburn's  estate  was  no  longer  under  any  liability  to  the 
creditors  of  the  old  firm  as  their  debts  were  barred  as  against  John 
Hepburn's  estate  by  the  Statute  of  Limitations.  To  this  it  was 
answered,  first,  that  the  debts  were  not  barred  by  statute  because 
John  Hepburn's  will  contained  a  trust  for  the  payment  of  debts ; 
and,  secondly,  that  even  if  they  were  barred,  that  only  affected 
the  remedy  by  action  and  did  not  prevent  the  application  of  the 
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rule  forbidding  a  partner's  executor  to  prove  against  the  estate  of  1884 
the  snTviying  partner  in  competition  with  the  joint  creditors.  As  ihbx 
to  the  first  point,  John  Eepbxim's  will  does  in  fact  contain  a  trust    ^^^^^^' 

TSt  parte 

for  the  payment  of  his  debts  out  of  his  real  estate.  But  John  Smith. 
Hepburn  left  no  real  estate  whatever ;  and  it  seems  to  me  that 
this  case  falls  within  the  principle  of  Scait  y.  Jones  (1).  In  that 
case  Mr.  Donovan  by  his  will  charged  his  debts  upon  his  real 
estate  at  Tibberton.  It  turned  out,  however,  that  his  estate  there, 
^ich  he  supposed  to  be  freehold,  was  leasehold  only ;  and  it  was 
held  that  the  operation  of  the  statute  was  not  prevented  by  the 
charge  in  the  will  even  as  to  that  part  of  the  personal  estate 
which  he  had  erroneously  supposed  to  be  realty.  Now,  if  the 
chai^  does  not  affect  that  part  of  the  personal  estate  which  is 
erroneously  supposed  to  be  realty,  how  can  it  affect  that  part  which 
is  not  supposed  to  be  realty,  or,  in  other  words,  how  can  it  have 
any  effect  upon  the  personalty  at  all  ?  I  am  of  opinion  that  a 
charge  upon  the  real  estate,  where  there  is  no  real  estate,  has  no 
operation  whatever,  and  that,  apart  from  the  Beal  Property  Limi- 
tation Act  of  1874,  s.  10,  the  joint  creditors  of  the  old  firm  are 
barred  by  statute  so  &r  as  John  Hepburn's  estate  is  concerned. 

The  remaining  point  as  to  the  effect  of  the  Statute  of  Limita- 
tions is,  so  fBtr  as  I  am  aware,  a  new  one.  It  is  contended  that, 
although  the  joint  creditors  are  barred  so  for  as  any  right  of  action 
against  the  executors  of  John  Hepburn  is  concerned,  yet  the 
executors  are  still  within  the  operation  of  the  rule  which  forbids 
a  co-partner  or  the  personal  representatives  of  a  deceased  partner 
from  proving  in  competition  with  his  own  creditors.  It  is  said 
that  the  statute  bars  the  remedy  but  not  the  right,  and  conse- 
quently that  the  executors  still  remain  indebted  to  the  joint 
creditors  although  the  latter  cannot  enforce  their  right  by  action. 
This,  although  not  an  uncon^unon,  is  in  my  judgment  an  incorrect, 
way  of  stating  the  effect  of  the  Statute  of  Limitations.  There  is 
in  law  no  right  without  a  remedy ;  and^^  ^  ^  remedies  for  en- 
forcing a  right  are  gone,  the  right  has  in  point  of  law  ceased  to 
exist.  In  the  case  of  a  debt  the  ordinary  and  universal  remedy 
is  by  action  against  the  debtor.  There  may,  however,  and  some- 
times does  exist  another  remedy,  not  by  action  against  the  debtor, 

(1)  4  CI.  &  F.  382. 
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Jmmm       by  law  or  contract  may  be  detained  by  the  creditor  until  the 
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debt  is  paid.  Thitf  latter  remedy  may  exist,  althongh  the  rranedy 
BianL~  by  action  is  barred ;  and  in  that  case  the  debt  continues  to  exist 
so  fiar  as  is  necessary  for  the  enforcement  of  this  right  of  lien  but 
not  for  enforcing  the  remedy  by  action.  When  the  debt  is  barred 
by  the  statute  and  the  creditor  has  no  lien,  the  debt  is  gone  for 
all  purposes.  This  limited  right  is  recognised  in  bankruptcy; 
and,  where  a  creditor  has  a  lien,  he  may  make  use  of  it  to  enforce 
payment  of  his  debt,  although  it  is  statute-barred  and  the  debtor 
has  become  bankrupt.  But  for  the  purposes  of  proving,  the 
remedy  by  action  can  alone  be  looked  at ;  and,  if  that  is  barred, 
there  is  no  longer  any  right  to  prove,  because  there  is  no  longer 
any  right  to  the  debt  capable  of  being  enforce^  by  action.  In 
this  case  if  the  joint  creditors  had  any  lien  on  the  estate  of  John 
Hepburn,  they  might  enforce  it  notwithstanding  their  debt  is 
statute-barred.  But  they  are  seeking  to  do  more  than  this — they 
are  invoking  the  assistance  of  the  Court,  and  are  seeking  to  make 
use  of  their  debt  as  if  it  still  conferred  upon  them  «  right  of  action 
against  the  executors,  so  as  to  make  them  creditors  of  the  executors 
in  some  other  and  further  way  than  that  of  merely  giving  them  a 
right  to  use  any  lien  they  may  have  on  the  estate  of  John  Hep- 
bum  so  as  to  compel  payment  of  the  debt.  K  they  had  any  such 
lien  the  order  I  am  about  to  make  would  not  deprive  them  of  it. 
I  am  of  opinion  that  they  are  not  creditors  of  the  executors  in  any 
such  sense  as  entitles  them  to  say  that  the  executors  in  proving 
against  the  separate  estates  of  the  debtors  are  infringing  the  rule 
against  proving  in  competition  with  one's  own  creditors.  This 
view  renders  it  unnecessary  that  I  should  consider  the  other 
question  raised  on  behalf  of  the  appellants.  The  executors  must 
be  admitted  to  prove  for  the  whole  of  their  debt ;  and  they  must 
have  their  costs  of  this  appeal  out  of  the  estate.    The  trustee  may 

also  take  his  costs  out  of  the  estate. 

Order  accordingly. 

Solicitor  for  appellants :  H.  White. 

Solicitors  for  trustee :  HoUams,  Son  iSk  Coward. 

Solicitors  for  creditors :  Hepburn^  Son  &  Cutliffe. 

H.  L.  F. 
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In  be  page,  Bbothebs.    Ex  pabte  MAGEAT.  1884 

bankruptcy — Practice — Disclaimer — Landlord's  Notice — Trustee^ s  Neglect —  ^'     ' 

Costs — Bankruptcy  Act^  1883,  s.  55,  stib~s,  4. 

When  a  landlord  gives  a  trustee  notice  under  sub-s.  4  of  the  55th  section  of 
the  Bankruptcy  Act,  1883,  requiring  him  to  decide  whether  he  will  disclaim  or 
not  the  baxikrupt's  leaseholds,  and  the  trustee  declines  or  neglects  within  the 
twenty-eight  days  limited  by  the  sub-section  to  give  notice  whether  he  dis- 
claims or  not,  and  subsequently  applies  to  the  Court  for  leave  to  disclaim,  he 
may  render  himself  personally  liable  to  the  payment  of  rent  and  costs. 

Tms  was  an  application  by  B.  Mackay,  the  trustee  in  bank- 
ruptcy of  Messrs.  Page  Brothers,  for  leave  to  disclaim  the  lease- 
bold  premises  where  the  bankrupts  had  carried  on  business. 
The  premises  were  held  from  C.  J.  Carr,  under  a  lease  dated  the 
21st  of  July,  1882,  for  a  term  of  sixteen  years  at  a  rental  of  1002.  * 
a  year. 

K  Mackay  was  appointed  trustee  of  the  bankrupt's  estate  on 
the  11th  of  Octolber,  1884,  and  on  the  5th  of  November  he  was 
served  by  C.  J.  Carr  with  a  written  notice  under  sub-s.  4  of  the 
55th  section  of  the  Bankruptcy  Act,  1883,  requiring  him  within 
twenty-eight  days  to  decide  whether  he  would  or  not  disclaim  his 
interest  as  trustee  in  the  said  lease.  The  premises  were  much 
out  of  repair  and  had  remained  unoccupied  since  the  commence- 
ment of  the  bankruptcy. 

The  trustee  did  not  reply  to  this  notice,  but  on  the  6th  of 
December  he  served  C.  J.  Carr  with  a  notice  of  motion  for  leave 
to  disclaim. 

F.  C.  WUliSy  for  the  motion. 

H.  Beed^  for  the  landlord.  Although  the  trustee's  notice  of 
motion  is  dated  the  15th  of  November,  it  was  not  served  upon 
the  landlord  until  the  6th  of  December.  The  trustee  had  no 
right  to  act  in  such  an  irregular  and  off-handed  manner.  If  he 
intended  to  disclaim  he  ought,  on  receiving  the  landlord's  notice, 
to  have  given  up  possession  at  once  and  to  have  disclaimed  within 
the  twenty-eight  days,  not  having  done  so,  he  cannot  now  dis- 
claim, or,  if  he  is  permitted  to  do  so,  he  must  pay  compensation 


402  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1884        The  landlord  is  entitled  to  rent  firom  the  11th  of  October  to  the 


Ik  bb       5th  of  Noyember,  the  date  of  his  notice,  and  costs. 

Paob.  jpr  fj^  j^iiiis^  in  reply.    There  has  been  no  intentional  disregard 

Ex  PABTE 

Mackat.  of  the  landlord's  notice.  The  trustee's  notice  of  motion  was 
taken  out  in  response  to  the  landlord's  notice^  but  was  not  served 
until  the  6th  of  December,  through  inadvertence.  The  bank- 
rupts have  absconded,  and  the  trustee  has  been  placed  in  a  very 
difficult  position.  He  has  no  information  about  the  estate,  and 
very  probably  there  will  be  none.  He  has  endeavoured  to  sell 
the  premises.  It  is  not  a  case  for  compensation,  but  if  any  is 
given  there  should  be  the  usual  order  for  payment  out  of  the 
estate. 

Cave,  J.  There  will  be  leave  to  the  trustee  to  disclaim  within 
a  week ;  but  he  must  pay  a  month's  rent  and  the  landlord's  costs 
of  this  application.  The  order  will  be  that  the  trustee  pay  these 
amounts  personally — not  out  of  the  estate — ^for  he  is  in  default. 

He  has  proceeded  in  a  most  irregular  manner^ 

« 

Order  accordingly. 

Solicitors  for  trustee :  Jackson  <&  Evans. 

Solicitors  for  landlord :  Yeo  &  Co, 

H.L.  F. 


2)ee.  15.  In  be  CHUDLEY.     Ex  paste  BOARD  OF  TRADE. 

Bankruptcy — Liquidation  by  Arrangement — Belease  and  Discharge  of  Trustee — 
Power  of  Board  of  Trade  to  require  Account — Bankruptcy  Act,  1869^ 
8. 126-'Bankruptcy  Act^  1883,  s.  102,  vuh-s.  5,  s.  162,  svh-s.  2. 

A  trustee  under  the  Bankruptcy  Act,  1869,  who  has  obtained  his  statutory 
release  and  discharge  under  that  Act,  after  the  25th  of  August,  1883  (the  date  of 
the  passing  of  the  Bankruptcy  Act,  1883),  is  not  thereby  relieved  from  rendering 
an  account  to  the  Board  of  Trade  of  his  receipts  and  payments  as  such  trustee 
if,  on  that  date,  he  had  in  his  hands  any  undistributed  funds,  although  such 
funds  may  have  been  disposed  of  by  a  subsequent  resolution  of  the  creditors. 

In  1874  S.  Chudley  filed  his  petition  for  liquidation  under  the 
Bankruptcy  Act,  1869.  His  creditors  duly  passed  resolutions  for 
liquidation  by  arrangement,  and  appointed  W.  Cooper  the  trustee 
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under  the  liquidation.  A  dividend  was  subsequently  paid  to  the 
oreditoiSy  but  for  more  than  two  years  prior  to  the  25th  of  August, 
1883  (the  date  of  the  passing  of  the  Bankruptcy  Act,  1883),  a 
sum  of  75L  17s.  8d.  had  remained  in  his  hands  undealt  with  and 
undistributed. 

On  the  3rd  of  October,  1883,  a  meeting  of  the  creditors  was 
held,  when  by  a  statutory  majority  the  accounts  of  W.  Cooper  as 
trustee  were  audited,  passed,  and  allowed,  and  special  resolutions 
were  duly  passed  closing  the  liquidation,  voting  him  the  sum  of 
75Z.  17a.  8d.  for  his  remuneration,  and  granting  him  his  discharge 
as  firom  the  31st  of  October,  1883.  These  resolutions  were  duly 
registered. 

On  the  15th  of  July,  1884,  the  Board  of  Trade  served  W.  Cooper 
with  an  order  under  sub-s.  2  of  s.  162  of  the  Bankruptcy  Act,  1883, 
requiring  him  to  render  an  account  of  his  receipts  and  payments 
as  trustee,  which  not  having  been  complied  with,  they  moved  to 
enforce  the  order. 


1S84 


Ihrb 
Chudley. 

Ex  PABTE 
BOABDOF 

Tbade 


Bothamley,  for  the  motion. 

Yate  Leey  for  the  trustee.  The  162nd  section  does  not  apply  to 
this  case.  This  liquidation  was  duly  closed,  and  the  trustee  re- 
leased under  sub-ss.  7  and  9  of  s.  126  of  the  Bankruptcy  Act,  1869, 
and  as  from  the  date  when  the  special  resolutions  were  passed  he 
was  by  virtue  of  s.  53  of  that  Act  discharged  from  all  liability 
in  respect  of  any  act  done  or  default  made  by  him  in  the  admin- 
istration of  the  debtor's  estate.  That  being  so,  there  must  be 
clear  words  in  the  new  Act  to  deprive  him  of  that  statutory  dis- 
charge. Now  the  162nd  section  of  the  new  Act  deals  with  ^^  un- 
claimed or  undistributed  funds."  Here  there  are  no  such  funds ; 
and  the  governing  words  in  sub-s.  2  (a)  are  a  trustee  *^  em- 
powered to  -collect,  receive,  or  distribute  "  any  funds.  Here,  as 
from  the  3rd  of  October,  1883,  the  trustee  was  functus  officio,  and 
was  not  a  person  "  empowered  to  collect,  receive,  or  distribute  " 
any  funds,  although,  no  doubt,  he  had  some  funds  in  his  hands  at 
the  date  of  the  passing  of  the  Act.  The  Board  of  Trade  are  not 
claiming  any  undistributed  fund,  but  an  account.  Under  sub-s. 
2  (&),  however,  they  can  only  require  an  account  from  *'  such 


404 


QUEEN'S  BENCH  DIVISION. 


VOL.XIY. 


1884 


Ik  BE 

Ohudlet. 

EXPABTE 
BOABDOF 

Tbadx. 


trustee."  Those  words  throw  us  back  on  sub-s.  2  (a),  which  shews 
that  *'  such  trustee  "  means  a  trustee  "  empowered  to  collect,  re- 
ceive or  distribute/'  but  at  the  time  the  Board  of  Trade  made 
their  application  Mr.  Cooper  was  not  such  a  trustee,  and  there  is 
nothing  in  the  Act  that  can  deprive  him  of  the  statutory  discharge 
he  has  properly  obtained  under  the  late  Act. 
Boihamleyy  in  reply,  was  not  called  on. 

Gave,  J.  In  my  opinion  this  case  is  clearly  within  the  words  of 
the  Act  of  Parliament  Sect.  162,  sub-s.  2  (a),  provides— omitting 
the  parts  of  the  section  which  are  not  material — ^that  a  trustee 
empowered  to  collect,  receive,  or  distribute  funds  under  a  petition 
presented  in  pursuance  of  the  Act  of  1869,  who  on  the  25th  of 
August,  1883,  has  had  in  his  hands  undistributed  funds  for  two 
years  after  the  receipt  thereof  must  pay  that  amount  into  the 
Bankruptcy  Estates  Account. 

Now  Mr.  Chudley  was  a  trustee  empowered  to  collect,  receive, 
and  distribute  funds  under  this  liquidation,  which  was  instituted 
under  the  Bankruptcy  Act  of  1869 ;  and  on  the  25th  of  August, 
1883,  he  had  in  his  hands  the  sum  of  751,  lis.  8d.,  which  was  undis- 
tributed, and  which  he  had  had  in  his  hands  for  considerably  over 
two  years.  He  was,  therefore,  bound  under  this  section  to  pay  it 
into  the  Bankruptcy  Estates  Account.  He  did  not  do  so ;  but  he 
called  together  the  creditors,  and  got  them  to  pass  a  resolution, 
whereby  that  amount  was  voted  to  him  for  his  remuneration,  and 
his  accounts  were  approved  and  passed  and  allowed.  That,  how- 
ever, unfortunately  for  him,  was  only  an  unavailing  attempt  to 
get  out  of  the  Act.  Sub-s.  2  (b)  of  the  162nd  section  provides  that 
the  Board  of  Trade  may  at  any  time  order  any  such  trustee  to 
submit  to  them  an  account.  Now  what  is  the  meaning  of  the 
words  ''such  trustee"?  They  mean  a  trustee  who,  being  em- 
powered to  collect,  receive,  and  distribute  funds  under  a  petition 
in  pursuance  of  the  Act  of  1869,  has  on  the  25th  of  August,  1883, 
in  his  hands  undistributed  funds  which  he  has  had  for  two  years. 
That  IB  exactly  the  position  in  which  Mr.  Chudley  now  finds 
himself,  or  did  find  himself  on  the  25th  of  August  last ;  and  I  am 
therefore  clearly  of  opinion  that  he  falls  within  the  words  as  well 
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as  within  the  intention  of  s.  162.    I  must  order  that  he  shall  1884 

within  three  weeks  submit  to  the  Board  of  Trade  an  account  isbm 

verified  by  affidavit  of  the  sums  received  and  paid  by  him  under  ^^^^^• 

.                                               .                                       .  Ex  PABTE 

this  liquidation  under  which  he  was  acting  as  trustee.  boabd  or 

Tbade. 

Order  accordingly. 
Solicitors :  22.  Manton ;  Hindsan,  Miller^  dt  Vernon. 

H.   L.   Vm 


In  be  PARKER  aot  PARKER  (1).    Ex  pabtb  TURQUAND.  N<^'  24. 

Bankruptcy — Ditdaimer  of  Leaseholds — Mortgagee — Superior  Landlord — 
Form  qf  Order-^Bankruptcy  Act^  1883,  s,  55,  sub-s.  6. 

On  a  disclaimer  of  leaseholds  by  a  trustee  in  bankruptcy  under  sub-s.  6, 
8.  55,  of  the  Bankruptcy  Act,  1883,  the  landlord  has  not  such  an  interest  in  the 
"  disclaimed  property"  as  to  be  entitled  to  a  vesting  order  under  the  sub-section. 

The  right  to  a  vesting  order  is  only  conferred  on  a  person  claiming  an  interest 
in  the  property  through  or  under  the  bankrupt. 

Where  in  such  a  case  a  mortgagee  does  not  appear  on  the  trustee's  application 
to  disclaim,  the  proper  course  is  to  order  that  the  mortgagee  be  excluded  from 
all  interest  in  and  security  upon  the  property,  unless  he  shall  by  a  short  date 
declare  hb  option  to  take  a  vesting  order  in  the  terms  of  the  sub-section. 

The  bankrupts,  Messrs.  F.  &  W.  Parker,  were  mortgagees  in 
fee  of  Fisher's  Hotel,  in  Clifford  Street,  Bond  Street,  and  in  1879 
they  sub-mortgaged  the  hotel  to  their  bankers,  Messrs.  Coutts  & 
Co.,  for  a  large  amount. 

In  July,  1881,  they  acquired  a  sub-lease  of  the  hotel  for  nine 
and  a  quarter  years  from  the  Baron  de  Almeida,  who  held  the 
premises  under  a  long  lease  from  the  freeholder,  and  in  July, 
1882,  they  entered  into  an  agreement  with  a  M.  Imperiali  to  let  the 
premises  to  him  for  a  term  of  years,  with  the  option  to  purchase 
the  fee.    The  Baron  de  Almeida  was  a  party  to  this  agreement. 

In  March,  1884,  the  Messrs.  Parker  were  adjudicated  bankrupts, 
and  Messrs.  Turquand  and  Whinney  were  appointed  trustees. 

On  the  25th  of  July  the  trustees  obtained  an  extension  of  six 
months  within  which  to  decide  whether  they  would  disclaim  the 
bankrupts'  interest  in  the  above  property,  and  they  now  applied 
for  leave  to  disclaim  it. 

Messrs.  Coutts  &  Co.,  the  sub-mortgagees,  were  served  with  the 
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1884        notice  of  motion,  and  also  with  a  notice  by  the  superior  landlord 
Ik  BE       that  he  intended  on  the  hearing  of  the  motion  to  apply  for  a 
pwa  (i>  vesting  order,  but  they  did  not  appear. 

EZ^FABTE 

TiBQUAXD.       ^  (J  Willis,  Q.C.y  and  J.  IdnJclater,  for  the  trustees. 

Vaughan  WUliamSy  for  M.  Imperiali,  asked  that  the  leave  to  dis- 
claim should  be  granted  without  prejudice  to  his  right  to  prove 
for  any  injury  caused  to  him  by  the  disclaimer. 

F.  C.  WiRis,  for  the  superior  landlord,  the  Baron  de  Almeida, 
asked  for  a  vesting  order  under  the  6th  sub-section  of  the  55th 
section  of  the  Bankruptcy  Act,  1883. 

[Cave,  J.  Does  the  6th  sub-section  apply  to  a  landlord  ?  The 
words  are  "  any  interest  in  any  disclaimed  property,"  and  appa- 
rently apply  to  the  interest  of  the  bankrupt,  and  those  claiming 
under  him,  in  the  property  to  be  disclaimed.] 

The  sub-section  is  wide  enough,  and  extends  to  "  any  person 
claiming  any  interest "  in  the  disclaimed  property.  Those  words 
include  a  landlord,  for  he  has  an  interest  in  the  lease  so  £Eir  as 
the  payment  of  the  rent  and  observance  of  the  covenants  are  con- 
cerned, and  a  mortgagee  can  only  come  in  subject  to  undertaking 
the  burthen  and  liabilities  of  the  lease.  The  mortgagees  should 
be  excluded  unless  they  will  take  a  vesting  order.  They  have 
had  full  notice  of  this  application,  and  if  they  intend  to  claim 
any  interest  in  the  property,  they  should  now  assert  it  and  take  a 
vesting  order. 

Cave,  J.  I  am  not  sure  that  the  landlord  is  entitled  to  a 
vesting  order  under  this  sub-section.  I  do  not  think  that  the 
words  ^'  any  person  claiming  any  interest  in  any  disclaimed  pro- 
perty "  apply  to  a  landlord.  W^hat  is  to  be  disclaimed  ?  A  term 
of  years — not  the  fee  simple.  And  in  respect  of  what  property  is 
the  vesting  order  to  be  made  ?  "  Any  disclaimed  property,"  that 
is,  property  of  the  bankrupt  vested  in  the  trustee,  and  which  he 
has  disclaimed  or  is  about  to  disclaim.  Here  the  property  to  be 
disclaimed  is  a  term  of  years ;  and  the  landlord  has  no  interest  in 
that,  although  no  doubt  he  has  an  interest  in  the  reversion.  The 
Act,  moreover,  does  not  say  "  any  property  affected  by  the  dis- 
claimer," but  "any  disclaimed  property,"  and  restricts,  in  my 
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opinioiXy  the  operation  of  the  sub-section  to  the  interest  of  the        1884 
bankrupt  and  those  claiming  under  him.    I  do  not  think,  there-       In  sb 
fore,  that  it  applies  to  the  property  out  of  which  the  bankrupt's  p^kbr  (^ 
interest  is  carved.  Ex  paste 

There  will  be  leave  to  disclaim,  with  liberty  to  the  superior  ^Q^^^- 
landlord  and  M.  Imperiali  to  prove  for  any  loss  or  damage  they 
may  have  sustained  by  reason  of  the  disclaimer.  As  to  the  sub- 
mortgagees, I  think  the  proper  course  will  be  to  order  that  they 
shall  be  excluded  from  all  interest  in  and  security  upon  the  dis- 
claimed property,  unless  they  shall  within  a  week  declare  their 
option  to  take  a  vesting  order  in  the  terms  of  the  sub-section. 
The  costs  of  all  parties  will  come  out  of  the  estate. 

Order  accordingly. 
Solicitors  for  trustees :  Lmklaters. 
Solicitors  for  M.  Imperiali :  Beyrotia,  PhtlUps,  &  Co. 
Solicitors  for  superior  landlord :  H,  Montagu. 
Solicitors  for  Messrs.  Coutts  &  Co. :  Farrer^  Ouvryy  &  Co. 

H.  L.  F. 


In  be  PARKER  &  PARKER  (2).    Ex  pabtb  TURQUAND.  Dec.  16. 

Bankruptcy — Official  Beceiver — His  Powers  and  Duties — Pouter  of  Sale — 
Bankruptcy  Act,  1883,  ss,  9, 10,  21,  54,  56,  68-70. 

After  an  adjudication  and  pending  the  appointment  of  a  trustee  by  the 
creditors,  the  official  receiver,  although  he  is  *'  the  trustee  for  the  purposes  of  the 
Act,"  has  no  power,  mero  ipotu,  to  sell  the  bankrupt's  property ;  but  his  powers 
and  duties  are  under  s.  70  of  the  Act  limited  to  those  of  a  receiver  and  manager 
appointed  by  the  High  Court. 

Whether  he  could  sell  by  virtue  of  an  order  of  the  Board  of  Trade  under 
flnb-B.  2  of  s.  70,  qucere. 

Oi^  the  6th  of  March,  1884,  a  bankruptcy  petition  was  pre- 
sented against  F.  S.  Parker  and  W.  S.  Parker,  co-partners  and 
solicitors,  and  on  the  13th  of  March  a  receiving  order  was  made. 

On  the  15th  of  March  the  official  receiyer  appointed  Messrs. 
Turquand  &  Whinney  special  managers  of  the  joint  estate  of  the 
debtors,  but  no  special  managers  were  appointed  in  respect  of  the 
separate  estate. 

On  the  20th  of  March  the  debtors  were  adjudicated  bankrupt. 
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1884  On  the  2nd  of  April  the  furniture  and  effects  of  F.  S.  Parker 

Ik  BE  were,  by  the  direction  of  the  official  receiver,  sold  by  public 

P^^^  auction  and  realised  206oZ.  28.  4d. ;  and  on  the  7th  of  April  the 

Ex  PABTB  furniture  and  effects  of  W.  S.  Parker  were  in  like  manner  sold 

TuBQUAiro.  |jy  p^i^j.^  auction  and  realised  3518?.  13«.  4d.    The  total  amount 

of  the  costs  and  expenses  and  commissions  claimed  in  respect  of 
these  sales  as  payable  out  of  the  bankrupt's  estate  amounted  to 
841Z.  15^.  Id.f  of  which  the  sum  of  335Z.  0^.  Id.  represented  the 
fees  and  percentage  receiyable  by  the  Board  of  Trade  from  the 
chief  official  receiyer  under  Table  D. 

On  the  18th  of  April  the  creditors  held  their  first  meeting, 
and  appointed  Messrs.  Turquand  &  Whinney  the  trustees  in 
the  bankruptcy  ;  and  on  the  6th  of  May  a  committee  of  inspection 
was  chosen. 

On  the  1st  of  July  the  trustees,  acting  under  the  direction  of 
the  committee  of  inspection,  applied  to  the  Board  of  Trade  to 
refund  the  335Z.  Os,  Id.  on  the  ground  that  having  regard  to  the 
provisions  of  s.  70  of  the  Bankruptcy  Act,  1883,  the  sales  were 
irregular.  This  was  refused,  and  thereupon  the  trustees  applied 
to  the  Court  for  an  order  declaring  that  the  sales  in  question 
were  irregular  and  unauthorized  by  the  Bankruptcy  Act,  1883, 
and  that  the  expenses,  commissions,  and  fees  claimed  against  the 
estate  in  respect  of  such  sales,  amounting  to  8411. 15&  Id,  be  dis- 
allowed, and  that  the  Board  of  Trade  be  ordered  to  pay  or  refund 
to  the  trustees  the  3357.  Os.  Id.  retained  by  them  as  the  fee  or 
percentage  under  Table  D. 

A.  Charles,  Q.C.,  and  /.  LinJclaier,  for  the  trustees.  Although  the 
Bankruptcy  Act,  1883,  vests  the  debtor's  estate  in  the  official 
receiver  until  the  appointment  of  the  creditors'  trustee,  it  does 
not  confer  upon  him  all  the  powers  which  the  creditors'  trustee 
when  appointed  possesses.  The  official  receiver  as  such  springs 
into  existence  on  the  making  of  the  receiving  order  under  s.  9, 
although  he  can  by  s.  10  be  appointed  interim  receiver  of  the 
debtor's  property  before  the  receiving  order  is  made.  But  on  the 
receiving  order  being  made  he  is  ^Hhereby  constituted  the 
receiver  of  the  property  of  the  debtor."  Then  s.  12  empowers 
the  official  receiver  to  appoint  a  special  manager.    That  power 
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was  acted  on  in  this  case,  so  that  at  the  date  of  the  adjudication  1884 
there  was  a  special  manager,  and  he  existed  until  the  creditors'  j^^ 
trustees  were  appointed.  Sect.  21  provides  for  the  appointment  p^^  ^ 
of  a  trustee  by  the  creditors,  and  sub-s.  5  enacts  "  the  official  ex  paste 
receiver  shall  not,  save  as  by  this  Act  provided,  be  the  trustee  of  '^^'»^^^^- 
the  bankrupt's  property."  Then  s.  54  says  that  until  a  trustee  is 
appointed — that  must  mean  a  creditors'  trustee — ^Hhe  official 
receiver  shall  be  the  trustee  for  the  purposes  of  this  Act ;"  and 
6.  56  defines  the  powers  of  a  trustee,  which  include  a  power  of 
sale.  But  the  status  and  duties  of  the  official  receiver  are  pre- 
scribed  by  ss.  68-70,  and  by  s.  70  his  powers  and  duties  are  cut 
down  and  limited  to  those  of  a  receiver  and  manager  appointed 
by  the  High  Court,  and  there  is  nothing  in  any  subsequent  sec- 
tion of  the  Act  or  in  the  rules  which  enlarges  his  powers  and 
duties  as  here  defined,  except  in  the  case  of  small  bankruptcies : 
s.  121 ;  and  the  powers  conferred  on  him  by  s.  70  do  not  authorize 
him  to  sell  the  debtor's  property.  No  doubt  under  sub-s.  2  of 
s.  70  he  may  incur  expense  for  the  protection  of  the  debtor's  pro« 
perty  and  the  disposing  of  perishable  goods,  but  the  sub-section, 
taken  as  a  whole,  negatives  the  very  idea  of  the  official  receiver 
parting  with  the  property  of  the  debtor  before  any  of  the  credi- 
tors, or  their  trustee,  or  the  committee  of  inspection  have  had 
their  say  on  the  matter.  Further,  in  this  case  the  official  receiver 
could  not  have  sold  even  under  an  order  of  the  Board  of  Trade, 
because  s.  70  says  expressly  that  he  is  only  to  have  the  same 
powers  as  a  receiver  and  manager  of  the  High  Court.  If  he 
could,  then  the  conclusion  is  that  you  have  an  official  springing 
into  existence  on  the  making  of  the  receiving  order  who  can  by 
the  direction  of  the  Board  of  Trade  realise  the  debtor's  estate  at 
once,  and  thus  render  nugatory  all  those  elaborate  sections  in  the 
Act  providing  for  a  composition,  a  scheme  of  arrangement,  and 
the  working  out  of  the  estate  under  the  direction  of  the  creditors. 

Sir  jP.  Herschellf  S.G.f  and  Muir  Mackenzie^  for  the  official 
receiver.  The  official  receiver  in  his  capacity  as  trustee  had 
power  to  sell  this  property  as  and  when  he  did,  and  without 
the  order  of  the  Board  of  Trade.  By  s.  54  of  the  Act  he  is  made 
''  trustee  for  the  purposes  of  this  Act."  It  is  impossible  to  con* 
ceive  wider  words  than  those.    They  mean  for  all  the  purposes  of 

Vol.  XIV.  2a.  2 
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1884        the  Act,  and  when  the  official  receiver  is  made  "  trustee  for  the 
In  re       purposes  of  this  Act,"  it  means  he  shall  be  able  to  do  what  the 
Pij^(2>  -A.ct  says  a  trustee  is  able  to  do.     That  is  to  say,  that,  on  the 
ExFABTE    plain  construction  of  the  Act,  wherever  a  power  is  given  to  a 
trustee  in  this  Act,  that  power  may  be  exercised  by  the  official 
receiver  when  acting  as  trustee,  except  where  the  context  shews 
(and  there  are  some  such  provisions)  that  it  is  only  intended  to 
be  exercised  by  the  trustee  appointed  by  the  creditors.     There  is 
a  broad  line  drawn  by  the  Act  at  adjudication.    Before  that,  the 
official  receiver  is  a  receiver  with  the  duties  of  a  receiver,  the 
functions  of  a  receiver,  and  the  obligations  of  a  receiver,  but  after 
adjudication  he  is,  though  still  in  a  sense  the  official  receiver,  a 
trustee  in  addition  and  outside  that  altogether,  ^nd  he  has  then 
the  powers  and  duties  of  a  trustee  under  the  Act ;  and  on  adjudi- 
cation the  property  vests  in  the  official  receiver  as  trustee  and 
becomes  divisible  amongst  the  creditors.    Then  in  s.  56,  "  subject 
to  the  provisions  of  this  Act  the  trustee  "  may  do  certain  things. 
It  is  not  the  trustee  appointed  by  the  creditors,  but  **  the  trustee," 
which  includes  the  official  receiver,  and  one  of  those  things  is  the 
.  sale  of  the  bankrupt's  property.    There  is  nothing  in  that  section 
to  cut  down  or  limit  the  expression  "  the  trustee  "  as  there  used, 
and  why  should  it  not  apply  as  much  to  the  official  receiver  when 
created  trustee  for  the  purposes  of  the  Act  under  s.  54  as  to  any 
other  trustee  ?    Then  the  70th  section  deals  with  the  duties  of 
the  official  receiver,  as  receiver,  quite  apart  from  and  independent 
of  his  duties  as  trustee.     Down  to  this  part  of  the  Act  he  is 
made,  after  adjudication,  a  trustee  for  the  purposes  of  the  Act, 
but  his  duties,  before  the  adjudication  and  during  the  time  there 
is  no  trustee,  have  remained  unprovided  for,  and  the  70th  section 
defines  those  duties.    There  is  nothing  in  it  to  cut  down  the 
power  of  the  trustee,  though  that  trustee  may  be  the  official 
receiver,  under  the  previous  sections.     The  section  limits  the 
duties  and  obligations  of  the  official  receiver  as  receiver;  but, 
after  adjudication,  he  holds  a  dual  office.    He  is  the  trustee  as 
well,  and  has  the  functions  of  the  trustee.    The  bankrupt's  pro- 
perty is  vested  in  him  as  trustee  under  the  Act,  and  he  has  a 
power  of  sale,  and  in  respect  to  that  he  does  not  require  the 
sanction  of  the  Board  of  Trade. 
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A,  Charles,  Q.O.,  in  reply.  18W 

In  BE 

Cave,  J.    This  is  a  case  of  some  little  importance ;  but,  as  I  pJSm  (^ 
have  formed  a  clear  opinion  upon  it,  I  do  not  know  that  I  shall    Ex  paste 


gain  anything  by  taking  further  time  to  consider  what  my  judg- 
ment shall  be.  Now  the  allegation  on  the  part  of  the  appellants 
is  that  this  was  a  sale  not  within  the  power  of  the  official  receiver ; 
and  it  is  alleged  not  to  be  within  his  power  upon  two  grounds. 
Firsts  that  it  is  not  within  his  power  at  all  under  any  circum- 
stances ;  and,  secondly,  that  at  any  rate  it  is  not  within  his  power 
without  the  consent  of  the  Board  of  Trade,  which  in  this  case  has 
not  been  obtained.  Whether  or  not  the  consent  of  the  Board  of 
Trade  would  validate  a  sale  is  a  question,  therefore,  which  I  need 
not  determine  in  this  case.  But  I  must  determine,  as  far  as  I 
am  able,  whether  the  official  receiver  has  power  to  sell  without 
that  consent.  The  first  section  to  which  it  is  material  to  refer  is 
s.  54,  which  enacts  that  ^'  until  a  trustee  is  appointed  " — and  by 
*'  trustee  "  there  clearly  must  be  meant  a  "  creditors*  trustee,"  that 
is,  a  trustee  appointed  by  creditors — "  the  official  receiver  shall  be 
the  trustee  for  the  purposes  of  this  Act,  and  immediately  on  a 
debtor  being  adjudged  a  bankrupt,  the  property  of  the  bankrupt 
shall  vest  in  the  trustee."  Now,  in  addition  to  the  official  receiver 
being  made,  as  he  is  by  s.  9,  receiver  of  the  property  of  the 
debtor,  upon  the  making  of  the  receiving  order,  he  is,  by  this 
s.  54,  made  a  "trustee  for  the  purposes  of  this  Act,"  until  a 
trustee  is  appointed ;  and,  upon  the  debtor  being  adjudged  a  bank- 
rupt, the  prepay  of  the  bc^nkrupt  is  vested  in  the  trustee,  that  is, 
in  the  official  receiver.  Now  I  am  of  opinion  that,  if  those  sections 
stood  alone,  I  should  be  bound  to  read  the  words  "  for  the  purposes 
of  this  Act,"  as  meaning  "  for  all  the  purposes  of  this  Act,"  and 
that  I  could  not  cut  down  the  power  of  the  official  receiver  during 
the  time  liiat  he  was  authorized  to  act  as  trustee,  unless  I  could 
find  something  in  the  Act  intimating  that  he  was  to  have  less 
authority  than  the  authority  of  the  creditors'  trustee.  The  next 
important  section  is  s.  56,  which  enacts  that  "  subject  to  the  pro- 
visions of  this  Act  the  trustee  may  do  all  or  any  of  the  following 
things :  sell  all  or  any  part  of  the  property  of  the  bankrupt,"  and 

so  on.    Beading  that  along  with  s.  54  it  seems  to  me  clear  that 

2  G  2  2 
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1884  the  effect  of  the  two,  when  taken  together,  is  that  the  official 
li^Bs       receiver,  so  long  as  he  is  trustee,  may,  "  subject  to  the  provi- 

PiJMR  (^  sions  of  this  Act,"  sell  all  or  any  of  the  property.  But,  again, 
Ex  PABTB    there  are  the  words  *^  subject  to  the  provisions  of  this  Act ; "  and 

a^cBQUAND.  J  j^^Q  ^  g^  further  and  see  whether  the  authority  which  is  thereby 
given  to  the  receiver  is  at  all  cut  down  by  the  subsequent  sections 
of  the  Act.  Then  I  come  to  s.  68 ;  and  s.  68  puts  the  previous 
sections  which  I  have  read  in,  if  anything,  a  still  clearer  light. 
It  is  in  that  part  of  the  Act  which  is  headed  '^  official  receivers," 
and  purports  to  deal  with  their  status  and  duties  as  such.  The 
section  begins,  "  The  duties  of  the  official  receiver  shall  have  re- 
lation both  to  the  conduct  of  the  debtor  and  to  the  administration 
of  his  estate."  Then  sub-s.  3  says :  *^  All  expressions  referring  to 
the  trustee  under  a  bankruptcy  shall,  unless  the  context  otherwise 
requires  or  the  Act  otherwise  provides,  include  the  official  receiver 
when  acting  as  trustee."  That,  as  I  have  said,  makes  the  pro- 
visions of  s.  56  still  clearer ;  because,  by  virtue  of  s.  68,  s.  56  must 
be  read  as  if  it  ran  in  this  way,  **  Subject  to  the  provisions  of  this 
Act  the  trustee,  or  the  official  receiver  when  acting  as  trustee, 
may  sell  all  or  any  part  of  the  property  of  the  bankrupt ; "  and, 
if  the  matter  stood  there,  to  my  mind  at  all  events,  it  would 
be  perfectly  clear  that  the  official  receiver,  when  acting  as  trustee, 
would  have  during  his  tenure  of  the  office  the  same  power  of 
selling  that  the  creditors'  trustee  would  have  during  his  tenure  of 
that  office.  Then  come  ss.  69  and  70,  which  purport  to  define 
the  duties  of  the  official  receiver  as  they  have  relation  to  the 
conduct  of  the  debtor,  and  as  they  have  relation  to  the  adminis- 
tration of  the  debtor's  estate ;  s.  69  deals  with  his  duty  as  regards 
the  debtor,  and  s.  70  with  his  duty  as  regards  the  debtor's  estate. 
The  1st  sub-section  of  s.  70  provides  that  "  pending  the  appoint- 
ment of  a  trustee  "  it  shall  be  the  duty  of  the  official  receiver  to 
act  as  interim  receiver  of  the  debtor's  estate,  and  as  manager 
thereof — ^I  leave  out  the  words  about  special  manager — to  do 
certain  things.  Now  there  it  seems  to  me  quite  plain  that  the 
words  "  pending  the  appointment  of  a  trustee  "  must  mean  pending 
the  appointment  of  a  trustee  by  the  creditors,  because  when  one 
turns  back  to  s.  54  the  very  same  expression  is  used  under  cir- 
cumstances which  shew  clearly  that  creditors'  trustee  is  meant. 
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Sect.  54  says  that  **  tmtil  a  trustee  is  appointed  the  official  receiver  1884 
shall  be  the  trustee."  Now  until  a  trustee  is  appointed  there  ikbk 
clearly  means  a  trustee  appointed  either  by  the  creditors  or,  on  p^^^  (^ 
their  failure,  by  the  Board  of  Trade ;  and  I  think  that  when  I  Ex  pabtb 
come  to  s.  70  I  must  read  the  words  **  pending  the  appointment  ^^^^^"^ 
of  a  trustee  "  in  exactly  the  same  sense,  and  that  that  section, 
therefore,  does  purport  to  deal  with  the  duties  of  the  official 
receiyer,  not  only  up  to  the  time  of  the  adjudication  but  sub- 
sequently, and  until,  by  reason  of  the  appointment  of  a  trustee 
by  the  creditors,  he  ceases  to  be  trustee.  Then  follow  his  duties. 
He  is  '^  to  act  as  interim  receiver  of  the  debtor's  estate,  and, 
where  a  special  manager  is  not  appointed,  as  manager  thereof." 
These  expressions  are  somewhat  obscure,  and,  consequently,  in 
sub-s.  2  they  are  further  explained :  **  for  the  purpose  of  his  duties 
of  interim  receiver  or  manager  the  official  receiver  shall  have  the 
same  powers  as  if  he  were  a  receiver  and  manager  appointed  by 
the  High  Court."  Those  are  consequently  the  duties  which  he 
has  to  perform  as  regards  the  estate  of  the  debtor  down  to  the 
appointment  of  a  trustee  by  the  creditors.  He  is  to  have  the 
same  powers  as  if  he  were  a  receiver  and  manager  appointed  by 
the  High  Court  Consequently,  as  it  seems  to  me,  we  have  here, 
within  the  meaning  of  s.  56,  **  the  provisions  of  this  Act,"  subject 
to  which  that  section  is  to  be  read ;  and  we  have  within  the 
meaning  of  s.  68  **  the  Act  other?rise  providing,"  and  modifying 
the  general  power  given  by  s.  56.  Then  what  are  the  powers  of  a 
receiver  and  manager  appointed  by  the  High  Court  ?  It  has  not 
been  suggested  that  a  receiver  or  manager  appointed  by  the  High 
Court  can  sell  the  property.  The  section  goes  on  to  say  that  **  as 
far  as  practicable  "  the  official  receiver  is  to ''  consult  the  creditors 
with  reference  to  the  management  of  the  debtor's  property." 
It  would  seem  rather  strange  that  he  should  be  bound  to  consult 
them  with  regard  to  a  comparatively  minor  matter,  such  as  the 
jnanagement,  when  no  provision  at  all  is  made  for  his  consulting 
them  if  he  intends  to  selL  He  ''may  for  that  purpose,  if  he 
thinks  it  advisable,  summon  meetings  of  the  persons  claiming  to 
be  creditors ;"  and  then  comes  another  important  provision  which 
says  that  "  he  shall  not " — ^that  is,  he  shall  not  for  the  purposes  of 
his  duties  as  receiver  and  manager,  which  are  to  last  down  to  the 
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1884  •  time  of  the  appointment  of  the  creditors'  trostee — **  unless  the 
iv  BE  Board  of  Trade  otherwise  order,  incur  any  expense  beyond  such 
P^Sm^  as  is  requisite  for  the  protection  of  the  debtor's  property  or  the 
Ex  PABTB  disposing  of  perishable  goods."  Now,  I  must  say,  I  cannot  help 
UBQUAND.  jjjQj^jj^g  ^^  those  expressions  as  being  most  precise  and  clear  limi- 
tations  of  the  authority  which  otherwise,  under  the  56th  section, 
he  would  have.  The  Act  says,  to  my  mind  as  clearly  as  can  be 
said,  that  he  shall  not  for  the  purpose  of  his  duty  as  receiver  and 
manager — which  duty,  as  I  have  said,  lasts  down  to  the  time  of 
the  appointment  of  the  creditors'  trustee — incur  any  expense 
beyond  such  as  is  requisite  for  the  protection  of  the  debtor's 
property  or  the  disposing  of  perishable  goods  unless  the  Board  of 
Trade  orders.  I  think  that  I  cannot,  without  doing  violence  to 
the  Act,  hold  that  the  official  receiver  in  this  case  had  authority 
to  incur  the  expense  which  is  necessarily  involved  in  the  sale  of 
the  bankrupt's  property ;  and  I  am,  therefore,  compelled  to  come 
to  the  conclusion  that  this  sale  was  not  authorized  by  the  Act. 
Kow,  I  have  been  invited  to  decide  the  question  of  whether  or 
not  the  order  of  the  Board  of  Trade  would  justify  the  sale ;  but 
that  I  decline  to  do.  It  does  not  arise  in  the  present  case ;  and, 
although  it  is  undoubtedly  a  very  important  point,  I  prefer  to 
leave  it  for  decision  in  some  case  where  it  actually  arises.  In  this 
case  I  shall  confine  myself  to  what  is  ax^ually  in  dispute ;  and  I 
must,  in  accordance  with  what  seems  to  me  the  meaning  of  the 
Act,  hold  that  this  sale  by  the  official  receiver  was  not  authorized 
by  the  Act.  If  that  is  so,  what  ought  to  be  done  with  reference 
to  the  expenses  which  have  been  incurred  ?  Now  it  has  not  been 
suggested  that  any  expense  has  been  incurred  by  the  official 
receiver  which  would  not  have  been  incurred  by  the  trustee  if  the 
sale  had  been  put  off  until  the  trustee  had  been  appointed.  No 
charge  at  all  has  been  made  against  the  bona  fides  and  honesty  of 
the  official  receiver.  What  is  said  is  that  he  made  a  mistake  with 
regard  to  the  powers  which  the  Act  conferred  upon  him.  I  thinkv 
therefore,  that  all  the  expenses  which  have  been  incurred  in  the 
sale  of  the  goods,  that  is  to  say,  the  expenses  of  the  auctioneer 
and  all  other  expenses  of  that  kind,  should  be  allowed ;  and  with 
reference  to  the  percentage,  inasmuch  as  that  is  something  which 
has  been  deducted  &om  the  estate,  and  inasmuch  as  the  estate 
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lias  gained  nothing  that  I  can  see  in  retnm  for  that  deduction,  I       18^^ 
must  order  that  the  amount  of  the  percentage  should  be  returned       In  be 
to  the  trustee.    With  regard  to  the  costs,  the  point  is  quite  a    pabkbb  (2). 
new  one,  and  I  am  satisfied  that  it  has  been  raised  in  perfect    Ex  pabte 
bona  fides  and  in  an  honest  belief  on  the  part  of  those  who  raised 
it  that  the  official  receiver  was  justified  in  doing  what  he  has 
done.    The  trustee,  of  course,  has  only  done  his  duty  in  bringing 
the  matter  before  the  Court,  and  I  think  the  proper  order  to  make 
is,  that  the  trustee  shall  have  his  costs  out  of  the  estate,  and  to 
make  no  order  with  reference  to  the  costs  of  the  Board  of  Trade. 


Solicitors  for  trustees :  LinMaiers  &  Co. 
Solicitor  for  the  Board  of  Trade :  iZ.  MwUon, 


H.  La  F. 


[IN  THE  COURT  OF  APPEAL.]  I)i».ld, 

Ex  PABTE  EDWARDS.    In  be  TOLLEMACHE. 

Bankruptcy — Proof  of  Debt — Eifide/MX — AdmisstbUUy — Admission  hy  Dead 
Man  agcUnst  Interest — Bankrupts  Staiement  of  Affairs — Judgment  Debt — 
Inquiry  into  Consideration, 

In  order  that  an  admission  made  by  a  dead  man  may  be  admissible  in  evi- 
dence on  the  ground  that  it  was  against  his  interest,  it  mnst  have  been  actuaUy 
against  his  interest  at  the  time  when  it  was  made ;  it  is  not  sufficient  that  it 
might  possibly  turn  out  afterwards  to  haye  been  against  his  interest. 

An  admission  made  by  a  bankrupt  in  his  statement  of  afifairs  that  a  debt  is 
due  from  him,  is  not  after  his  death  admissible  evidence  as  against  his  assignee 
in  bankruptcy  of  the  existence  of  the  debt,  merely  because  it  might  turn  out 
that  there  was  a  surplus  after  paying  the  creditors. 

Application  for  leave  to  appeal  to  the  House  of  Lords  from 
the  decision  of  the  Court  of  Appeal  (Baggallay,  Cotton^  and 
liindley,  L.  J  J.)  in  Ex  parte  BeveU,  In  re  Tollemache  (No.  1)  (1), 
where  the  fe^cts  are  fully  stated.  It  is  stated  in  that  report  that 
leave  to  appeal  was  refused  by  the  Court.  This  was  an  error. 
The  application  was  not  absolutely  refused;  it  was  postponed 
until  after  the  hearing  of  some  other  appeals  in  the  same  bank- 
ruptcy, the  facts  of  which  were  somewhat  similar  to  those  of  the 

present  case. 

(1)  18  Q.  B.  D.  720. 
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]:S84f  Biffham^  Q.C.y  and  E.  Beed,  for  the  applicant.    The  applioant 

SxpAitTs    ought  at  any  rate  to  be  allowod  to  prove  for  the  amonnt  which 
Edwabdb.    ^^  bankrupt  in  his  statement  of  affairs  admitted,  to  be  due  to 

In  ^w 

ToLLBiiAOHE.  tho  appUcaut's  testator.  That  statement  by  the  bankrupt  was  an 
admission  against  his  interest^  because  it  might  turn  out  that 
there  would  be  a  surplus  after  paying  the  creditors.  Therefore, 
the  statement  is  admissible  evidence.  The  amount  at  stake  is 
large,  and  questions  of  principle  are  involved,  one  being  that 
the  Court  ought  not  to  go  behind  the  judgment. 

Window,  Q.C.,  and  Tate  Lee,  for  the  assignees,  were  not  heaid. 

Brett,  M.R.  I  may  venture  to  say — ^perhaps  I  am  obliged  to 
say — that  the  judgment  of  the  Court  of  Appeal  is  so  clearly 
right  that  leave  to  appeal  from  it  ought  not  to  be  given.  Theie 
is  no  pretence  for  saying  that  the  Court  of  Bankruptcy  has  no 
power  to  go  behind  a  judgment ;  it  has  been  laid  down  over  and 
over  again  that  it  has.  If  ever  there  was  a  case  of  suspicion  as 
to  the  circumstances  under  which  a  judgment  was  obtained,  the 
present  case  is  full  of  suspicion. 

As  to  the  other  point,  it  is  said  that  the  bankrupt*s  statement 
was  an  admission  against  his  interest  made  by  a  man  who  has 
since  died.  This  is  an  attempt  to  enlarge  the  rules  as  to  the 
admissibility  in  evidence  of  admissions  against  interest.  The 
rule  is,  that  an  admission  which  is  against  the  interest  of  the 
person  who  makes  it,  at  the  time  when  he  makes  it,  is  admis- 
sible ;  not  that  an  admission  which  may  or  may  not  turn  out  at 
some  subsequent  time  to  have  been  against  his  interest  is  admis- 
sible. This  statement  does  not,  therefore,  fall  within  the  recog- 
nised rule. 

Cotton,  L.J,  In  my  opinion,  leave  to  appeal  ought  not  to  be 
given.  There  is  not  any  doubtful  question  of  law  raised,  and  the 
case  is  full  of  suspicion. 

LiNDLET,  L.  J.  I  do  not  think  there  ought  to  be  an  appeal. 
I  adhere  to  the  view  which  I  expressed  on  the  former  occasion. 

If  the  judgment  had  been  a  recent  one  it  would  have  been  the 
bounden  duty  of  the  trustee  to  investigate  it.  If  my  recollection 
is  right,  we  did  not  absolutely  refuse  leave  to  appeal,  because 
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we  weie  told  that  a  difficult  qnestion  might  arise  ia  some  other       1884 
cases  ia  this  bankraptcy,  in  which  there  was  nothing  suspicions    expaktb" 
about  the  judgment,  Tiz.,  whether  a  creditor  could  be  allowed  to    ^^^^^ 
proTC  on  a  judgment  after  the  lapse  of  nearly  forty  years,  and  tollemaobe. 
when  the  consideration  tor  the  judgment  could  not  be  ascer- 
tained.   But  it  turned  out  that  that  point  did  not  really  arise  in 
any  of  the  other  cases ;  in  all  of  them  there  were  some  special 
circumstances  which  excluded  any  such  question  of  difficulty.^ 

Solicitor  for  applicant :  M.  T.  Sodding. 

Solicitors  for  assignees :  StUI  &  Son. 

W.  L.  a 


PN  THE  COURT  OF  APPEAL.]  1885 

Jan.  16. 


Ex  PASTE  SIBETH.    Ik  be  SIBETH. 

Bankruptcff — Property  pawing  to  Trustee — Beputed  Ownership-— Wife^  9  Separate 
Property  in  Poeaemon  of  Husband — Marriage  SetHemeat  made  in  Foreign 
Country, 

The  rule  that  a  husband  is  a  trustee  for  his  wife  of  her  separate  property 
when  no  other  trustee  has  been  appointed,  applies  to  that  which  becomes  her 
separate  property  by  virtue  of  a  marriage  contract  entered  into  in  a  foreign 
country. 

When,  therefore,  such  property  is  in  the  possession  of  a  husband  at  the  com- 
mencement of  his  bankruptcy  it  does  not  pass  to  his  trustee. 

Appeal  from  the  refusal  by  Mr.  Begistrar  Pepys  of  an  ap- 
plication by  the  wife  of  W.  E.  Sibeth,  a  liquidating  debtor,  that 
certain  articles  which  were  in  the  possession  or  control  of  the 
debtor  at  the  commencement  of  the  liquidation  might  be  de- 
livered up  to  her  by  the  trustee,  as  being  her  separate  property. 
The  registrar  refused  the  application,  on  the  ground  that  the 
articles  were  at  the  commencement  of  the  liquidation  in  the  order 
or  disposition  of  the  debtor  as  reputed  owner.  The  debtor,  who 
was  a  domiciled  Englishman,  married  his  wife,  who  was  a  Prussian 
subject,  at  Cologne,  on  the  12th  of  February,  1846.  On  the  9th 
of  February,  1846,  a  marriage  contract,  in  the  form  used  under 
the  Code  Napol&>n,  which  was  in  force  in  the  Bhenish  prorinces 
of  Prussia,  was  executed  by  the  intended  husband  and  wife.  It 
was  admitted  in  writing  by  the  trustee  in  the  liquidation,  for  the 
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purposes  of  the  application,  that  by  the  Prussian  law  the  effect  of 
the  marriage  contract  was  that  the  wife  became  entitled  for  her 
separate  nse  to  all  real  and  personal  property  belonging  to  her  at 
the  time  of  the  marriage,  and  that  all  property  which  accrued  to  her 
after  the  marriage  by  donation  or  inheritance  became  her  separate 
property,  and  stood  on  the  same  basis  as  the  property  mentioned 
in  the  marriage  contract.  It  was  also  admitted  that  the  articles 
in  question,  so  far  as  they  were  identified,  were  subject  to  the 
contract,  and  were  separate  estate  -of  the  wife.  By  the  opinion  of 
a  French  advocate,  it  appeared  that  the  administration  of  the 
wife's  separate  property  belonged,  under  the  Code.  Napoleon,  to 
the  husband.  No  trustee  of  the  wife's  separate  property  was  ap- 
pointed by  the  marriage  contract.  On  the  9th  of  October,  1883, 
the  husband,  who  was  a  trader  in  England,  filed  a  liquidation 
petition  in  the  London  Bankruptcy  Court.  The  wife  appealed 
from  the  registrar's  decision. 


WindoWy  Q,C.,  and  G.  W.  Lawrance,  for  the  appellant.  Under 
the  Prussian  law  the  husband,  by  virtue  of  the  marriage  contract, 
is  administrator  of  his  wife's  separate  property,  and  this  character, 
being  a  matter  of  contract,  followed  him  into  this  country.  He 
stood,  therefore,  in  the  position  of  a  trustee  of  his  wife's  separate 
property,  and  the  doctrine  of  reputed  ownership  does  not  apply. 
He,  as  trustee,  was  the  true  legal  owner  of  the  property.  The 
Prussian  law  operating  on  the  contract  placed  the  husband  in 
this  position. 

[Cotton,  L.J.  If  the  property  is  settled  to  the  separate  use 
of  the  wife  and  no  trustee  is  appointed,  then  by  the  law  of  this 
country  the  husband  is  trustee  for  the  wife.  You  do  not  need  the 
assistance  of  the  Prussian  law  at  all.] 

Sidney  Woolf,  and  F.  M.  Abrahams,  for  the  trustee.  The  question 
is  whether  the  English  law  can  be  applied  to  a  case  in  which  the 
property  became  the  separate  property  of  the  wife  by  virtue  of  a 
contract  made  in  a  foreign  coimtry. 


Brett,  M.B.  The  law  is  perfectly  plain.  The  marriage  contract 
was  made  in  Prussia,  and  it  must  be  construed  according  to  the 
law  of  Prussia.   It  is  admitted  that,  when  the  contract  is  construed 
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according  to  that  law,  the  effect  of  it  is  to  give  the  wife's  property 
to  her  for  her  separate  use.  Then  the  husband  has  become  bank- 
rupt in  .England,  and  we  must  apply  the  English  law  in  order  to 
determine  what  property  passes  to  his  trusteew  It  is  said  that 
these  articles  pass  to  the  trustee,  because  they  were  in  the  hus- 
band's possession  at  the  commencement  of  the  bankruptcy.  But, 
by  the  law  of  England,  a  husband  is  a  trustee  for  his  wife  of  her 
separate  property,  if  there  is  no  other  trustee,  and  property  which 
is  in  the  possession  of  a  bankrupt  as  trustee  does  not  pass  to  his 
trustee  in  bankruptcy.    The  appeal  must  be  allowed  with  costs. 

Cotton  and  Lindley,  L.J  J.,  concurred. 

Solicitor  for  wife :  Alfred  Howard, 

Solicitors  for  trustee :  M.  Ahtdhams^  San,  &  Go. 

W.  L.  C. 


1S85 


Ex  PASTE 
SiBBTH. 

Ineb 

Sjbbth. 


[IN  THE  COUBT  OF  APPEAL,] 

Ex  PABTE  WHITEHEAD.    In  re  WHITEHEAD. 

Bankruptcy — Husband  and  Wife —  Wi/e^s  Chose  in  Action — Ante-^uptial  Parol 
Affreement  to  settle — Part  Performance — Statute  of  Frauds,  s.  4 — CH/t  by 
Husband  to  Wife — Bankruptcy  of  Husband — Title  of  Trustee, 

On  a  marriage  it  was  verbally  agreed  between  the  husband  and  the  wife  that 
a  sum  of  money  standing  to  the  credit  of  the  wife  on  deposit  at  a  bank  in  her 
maiden  name  should  be  her  separate  property.  Nothing  further  was  done ;  but 
after  the  marriage  the  money,  with  the  husband's  consent,  remained  at  the 
bank  in  the  wife's  maiden  name ;  and  she  received  the  interest  on  it  for  two 
years  after  the  marriage,  when  she  drew  the  money  out  of  the  bank.  The 
trustee  in  the  subsequent  liquidation  of  the  husband  having  claimed  payment 
of  the  money  from  the  wife  as  part  of  her  husband's  property : — 

Held,  by  Cave,  J.,  that  there  had  been  no  such  part  performance  by  the 
husband  of  the  parol  contract  to  settle  as  to  take  the  case  out  of  the  Statute  of 
Frauds,  and,  therefore,  that  the  trustee  was  entitled  to  the  money  subject  to  the 
wife's  equity  to  a  settlement,  if  any. 

Held,  by  the  Court  of  Appeal,  without  deciding  the  question  on  the  Statute 
of  Frauds,  that  there  had  been  a  gift  of  the  money  by  the  husband  to  the  wife 
after  the  marriage ;  that  he  had  become  a  trustee  of  it  for  her  as  her  separate 
property ;  and  that,  consequently,  it  did  not  pass  to  the  trustee  in  his  liqui- 
dation. 

This  was  an  appeal  from  a  decision  of  the  county  court  judge 
at  Leeds.. 


March  6. 
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1885  In  September,  1879,  Mr.  Whitehead  married  Harriet  Milner, 

ExPAKK  who  was  then  entitled  to  property,  both  real  and  personaL  The 
WrarBHBAD.  jj^  property  was  dnly  settled  npon  her  by  deed.  The  personal 
WfiiTBHKAD.  property,  which  consisted  of  a  sum  of  1400Z.  standing  to  her 
credit  on  deposit  at  her  bankers  in  her  maiden  name,  was  not 
included  in  the  settlement ;  but  by  a  parol  ante-nuptial  agree- 
ment between  Mr.  and  Mrs.  Whitehead  it  was  agreed  that  she 
should  retain  this  sum  of  money  for  her  separate  use.  The 
money,  however,  was  not  transferred  to  trustees  for  Mrs.  White- 
head, and  nothing  was  done  to  carry  out  the  agreement  except 
that,  after  the  marriage,  the  money  remained  in  the  bank  to  the 
credit  of  Mrs.  Whitehead  in  her  maiden  name,  and  she  always 
receiyed  the  interest  on  it  from  the  bank  with  her  husband's 
knowledge  and  consent,  and  on  one  occasion  drew  out  501.  of  the 
principal. 

After  two  years  Mr.  and  Mrs.  Whitehead  separated  by  mutual 
consent,  and  on  the  24th  of  March,  1882,  Mr.  Whitehead's  soli- 
citor called  at  the  bank  and  inquired  after  the  money,  and  on  the 
28th  of  March,  1882,  served  on  the  bank  a  written  notice  that 
the  money  was  not  to  be  paid  out  to  the  order  of  any  other  person 
than  Mr.  Whitehead,  but  was  informed  in  reply  that  on  the 
preceding  day  Mrs.  Whitehead  had  drawn  out  the  whole  of  the 
£1350  standing  to  her  credit  at  the  bank.  On  the  29th  of 
November,  1883,  Mr.  Whitehead  filed  his  petition  for  liquidation. 
An  application  by  the  trustee  in  the  liquidation  to  the  county 
<;ourt  judge  for  a  declaration  that  he  was  entitled  to  the  13507., 
on  the  ground  that  it  was  a  chose  in  action  to  which  Mr.  White- 
head jure  mariti  was  entitled,  having  been  refused,  the  trustee 
appealed. 

Nov.  11.  Cooper  Willis,  Q.C.,  and  Warrington,  for  the  appel- 
lant. The  ante-nuptial  parol  agreement  is  void  under  the  Statute 
of  Frauds  unless  it  can  be  supported  by  some  act  of  part  perform- 
ance by  the  husband.  The  onus  is  on  the  respondent  to  prove 
this.  The  husband's  mere  recognition  of  his  wife's  rights  and 
his  acquiescence  in  her  receipt  of  the  interest  is  insufficient. 
Simmons  v.  Simmons  (1);   Mews  v.  Mews  (2).    There  must  be 

(1)  0  Hare,  352.  (2)  15  Beav.  529. 
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some  positive  act  on  hb  part  estopping  him  from  now  asserting       1885 
his  title.  Ex  PAsra" 

Warmington,  Q.C.,  and  FirOay  Knigkt,  for  the  wife.  All  that  ^HrnHM^D. 
was  necessary  to  support  this  agreement  was  an  nneqnivocal.  Whitehead. 
complete,  and  final  demonstration  by  the  husband  of  his  intention 
not  to  interfere  with  his  wife's  rights :  Parker  y.  Leehmere  (1) ; 
Whittaker  t.  Whittaker  (2).  Here  there  is  strong  evidence  of 
such  an  intention*  The  ratio  decidendi  in  Simmons  v.  Simr 
niona  (3)  is  in  the  wife's  lavour.  There  the  husband  was  to  do 
something.  Here,  the  agreement  was  to  do  nothing,  and,  so  far 
as  there  could  be  part  performance  of  such  an  agreement,  it  con- 
sisted in  the  husband  remaining  quiet. 

Cooper  WiUts,  Q.C.f  in  reply. 

Our.  adv.  vulL 

Nor.  24.  Cave,  J.  (after  stating  the  fiekcts,  continued : — )  It 
was  contended  that  this  parol  agreement  was  void  according  to 
the  Statute  of  Frauds,  and  that  consequently  the  trustee  was 
entitled  to  the  money.  For  the  wife  it  was  urged  that  a  parol 
agreement  followed  by  part  performance  is  binding,  and  that  here 
there  was  performance  of  everything  the  husband  had  to  do,  which 
was  to  leave  the  money  alone.  The  case  of  Simmons  v.  Simmons  (8) 
was  relied  on  by  both  sides.  In  that  case  the  husband's  bill  was 
dismissed  on  the  ground  that  he  had  not  strictly  entitled  himself 
to  any  relief  by  the  facts  he  had  alleged  and  proved.  But  the 
Yice-Chancellor,  while  suggesting  that  a  parol  agreement  followed 
by  the  parties  voluntarily  placing  the  property  under  the  do- 
minion of  a  trustee  was  a  very  different  case  from  that  of  an 
agreement  which  had  never  been  acted  upon,  gave  no  definite 
opinion  on  the  law  of  the  case.  With  much  respect  I  subscribe 
to  the  opinion  of  the  then  Master  of  the  Bolls,  who  in  Cooper  v. 
Wormald  (4)  said  that,  if  a  lady  and  gentleman  transfer  property 
before  the  marriage  to  trustees  uponthe  trusts  agreed  upon  by  them 
by  parol  merely,  and  the  trustee  accepts  the  money  accordingly, 
whether  there  be  or  be  not  any  subsequent  declaration  of  trust  in 
writing,  that  transaction  is  good  against  all  the  world,  and  no 

(1)  12  Gk  D.  266.  (3)  6  Hare,  352. 

(2)  21  Ch.  D.  667.  (4)  7  Bcav.  266,  270. 
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1885        creditor  can  set  it  aside.     In  my  judgment  to  hold  that  under  the 

Ex  PASTE    law  as  it  existed  in  1879^  a  mere  parol  agreement  not  followed  by 

aix-wTCAn.  ^^^  transfer  of  the  property  to  trustees  before  the  marriage  could, 

Whitehead,  whatever  might  be  done  after  the  marriage,  constitute  a  good 

ante-nuptial  settlement,  would  be  to  repeal  in  effect  the  Statute 

of  Frauds  so  far  as  it  relates  to  promises  in  consideration  of 

marriage. 

It  has,  however,  been  suggested  that  the  wife  is  entitled  to  a 
settlement  of  this  property,  or  at  all  events  of  some  portion  of  it ; 
and  in  my  judgment  there  is  some  ground  for  this  contention. 
As,  however,  I  have  only  heard  one  side  on  this  question,  and 
that  but  partially,  the  case  must  be  restored  to  the  paper,  if  the 
parties  desire  it,  in  order  that  this  point  may  be  argued.  There 
will  be  a  declaration  that  the  trustee  is  entitled  subject  to  the 
wife's  equity  to  a  settlement,  if  any. 

Order  accordingly. 

H.  L.  F. 
From  this  decision  the  wife  appealed. 

1885.  Mar.  6.  WarmingtoUy  Q.C.y  and  Cyril  Dodd,  for  the 
appellant.  Sect.  4  of  the  Statute  of  Frauds  does  not  render  a 
parol  agreement  made  upon  consideration  of  marriage  void;  it 
only  prevents  an  action  being  brought  upon  it.  It  does  not  prevent 
a  defendant  from  relying  on  such  an  agreement  to  justify  his 
possession.  Here  the  trustee  is  in  the  position  of  a  plaintiff;  the 
wife  is  a  defendant  in  possession :  Maddison  v.  Alderaon  (1) ; 
Simmons  v.  Simmons  (2) ;  Crosby  v.  Wadsworth  (3)  ;  Laythoarp  v. 
Bryant  (4) ;  Leroux  v.  Brown.  (5) 

At  any  rate  the  evidence  shews  that  there  was  a  giffc  of  the 
money  by  the  husband  to  the  wife  after  the  marriage,  and  he 
became  a  trustee  of  it  as  her  separate  property:  Ashworth  v. 
Outram.  (6) 

The  husband  has  never  reduced  the  money  into  possession ;  it 
has  never  been  under  his  absolute  control.  The  husband  could  not 
sue  the  wife  in  order  to  reduce  it  into  possession,  nor  can  his 

(1)  8  App.  Cas.  467,  475.  (4)  2  Bing.  N.  C.  735,  747. 

(2)  6  Hare,  352.  (5)  12  C.  B.  801,  824. 

(3)  6  East,  602.  (6)  5  Ch.  D.  923,  937. 
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trustee  :  Pwrdew  v.  Jackson  (1)  ;  Sherrington  v.  Yates  (2) ;  Nicholson       1885 
y.  Drury  Bmldings  Estate  Company.  (3)  Ex  fabtb 

Cooper  Willis^  Q.C.,  and  Warrington^  for  the  trustee.  The  ^mTEHEAD. 
Statute  of  Frauds  applies.  A  defendant  cannot  set  up  an  agree^  Whttehbad. 
ment  upon  which  he  could  not  himself  have  maintained  an  action : 
Warden  v.  Jones,  (4)  The  wife  must  prove  an  agreement  such  as 
will  satisfy  the  statute,  or  she  must  prove  part  performance  of 
the  parol  agreement,  and  the  acts  which  are  relied  on  as  part 
performance  must  be  distinct,  and  referable  only  to  the  agree- 
ment alleged:  Mewsy.  Mews  (5) ;  Surcome  v.  Pinniger.  (6)  There 
is  nothing  suflBciently  distinct  here. 

Nor  does  the  evidence  prove  a  gift  to  the  wife  after  the 
marriage.  The  mere  allowing  the  money  to  remain  in  the  bank 
in  the  wife's  former  name  is  not  enough;  the  husband  should 
have  given  notice  to  the  bank  that  the  money  was  his  wife's. 

If  there  was  no  reduction  into  possession  by  the  husband, 
there  could  be  no  gift  by  him  to  the  wife. 

Bbett,  M.R.  I  do  not  think  that  the  doctrine  of  part  per- 
formance can  be  relied  on  in  the  present  case.  And  as  to  the 
question  which  has  been  argued  on  the  Statute  of  Frauds,  I 
desire  not  to  express  any  definite  opinion,  but,  by  not  expressing 
an  opinion,  I  do  not  intend  to  be  understood  as  adopting  the 
judgment  of  Cave,  J.,  on  that  point.  With  regard  to  reduction 
into  possession  I  will  say  nothing.  But  it  seems  to  me  that  there 
is  one  perfectly  plain  view  of  the  case  which  enables  us  to  decide 
it  in  favour  of  the  appellant,  and  upon  that  view  I  decide  it, 
viz.,  that  after  the  marriage  the  husband  gave  this  money  to  the 
wife  for  her  separate  use,  that  he  made  himself  a  trustee  of  it  for 
her,  and  that  therefore  the  trustee  in  his  liquidation  is  not  entitled 
to  it.  The  only  inference  which  I  can  draw  from  the  facts  is, 
that  the  husband  allowed  the  money  to  remain  in  his  wife's 
former  name  in  the  bank,  and  allowed  her  to  go  on  drawing 
cheques  for  the  interest  and  the  principal  as  she  required  the 
money,  in  order  to  carry  into  e£fect  the  promise  which  he  had 

(1)  1  Kufls.  1.  (4)  2  De  G.  ife  J.  76. 

(2)  12  M.  &  W.  855.  (5)  15  Beav.  529. 

(3)  7  Ch.  D.  48,  55.  (6)  3  D.  M.  &  G.  571. 
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1885        made  to  her  before  the  marriage.    There  was  a  gift  of  the  money 

ExPABTE    to  her,  and  he  became  her  trustee. 
Wbitshsad. 

In  BE  Baggallay,  L.  J.    I  am  of  the  same  opinion.    It  is  nnneces- 

Wbitehead. 

sary  to  decide  the  question  on  the  Statute  of  Frauds,  for,  in  my 
yiew  of  the  facts,  there  was  a  gift  of  the  money  by  the  husband 
to  the  wife. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  Looking  at  the 
facts,  it  is  impossible  to  escape  from  the  conclusion  that  the 
husband  gave  the  money  to  the  wife.  With  regard  to  the  Statute 
of  Frauds,  I  am  not  prepared  to  say  that  I  admit  the  view  of 
Cave,  J.,  to  be  right,  though  I  am  not  prepared  to  say  that  it  is 
wrong.  But  I  think  that  the  decision  in  Warden  v.  Jones  (I) 
is  not  inconsistent  with  Laythoarp  v.  Bryant  (2),  or  Britain  r. 
Romter.  (3) 

Solicitor  for  wife :  JET,  A.  Maude^  for  W.  Elmdey^  Leeds. 

Solicitors  for  trustee :  Pitman  &  Sons^  for  Malcolm  &  Haine- 

worthy  Leeds. 

W.  L.  a 


1884  [IN  THE  COURT  OF  APPEAL.] 

Dec.  18.  .    _»        ,     _, 

THE  SOCI^TE  GIilN^RALE  DE  PARIS  and  Anotheb  v.  THE 

TRAMWAYS  UNION  COMPANY,  LIMITED,  and  Othbiw. 


Company — Shares — Trantfer — 2hxin$/er  of  Shares  hy  Deed — Trantfer  in  Blank 
— Delivery  of  Transfer  hy  Transferor  as  his  Deed — Equitable  Mortgage  of 
Shares — Notice — Priority — Afoxim,  •*  Qui  prior  est  tempore,  potior  est 
jure''— Companies  Act,  1862  (25  db  26  Vict.  c.  89),  &  SO^Mode  ^  giving 
Notice  to  Company — Notice  to  Secretary  as  an  Individual* 

Where  the  shares  of  a  company  registered  under  the  Companies  Act,  1862, 
are  pursuant  to  the  articles  of  association  thereof  to  be  transferred  by  deed,  a 
transfer  at  the  time  when  the  transferor  parts  with  the  possession  and  control 
thereof,  must  contain  the  name  of  the  transferee  and  must  identify  the  shares ; 
and  a  transfer  in  blank,  that  is,  a  transfer,  which  at  the  time  above  mentioned 
neither  contains  the  name  of  the  transferee  nor  identifies  the  shares,  is  void, 
even  although  the  name  of  the  transferee  and  the  number  and  the  numbers  of 
the  shares  afterwards,  but  not  in  the  presence  nor  by  the  direction  of  the  trans- 
feror, are  filled  in,  and  he  then  adopts  and  acknowledges  the  transfer ;  for  the 


(1)  2  De  G.  &  J.  76.  (2)  2  Bing.  N.  C.  735. 

(3)  11  Q.  B.  D.  123. 
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mere  adoption  and  acknowledgment  by  the  transferor  of  the  transfer  after  it  haft 
been  filled  in,  it  not  being  either  in  his  possession  or  imder  his  control  at  the 
time  of  the  adoption  and  acknowledgment,  do  not  amount  to  a  delivery  of  the 
transfer  by  him  as  his  deed. 

Hudwn  T.  Bevett  (5  Bing.  368)  distinguished. 

The  principle  established  in  Dearie  v.  Hall  (3  Russ.  1),  att  to  the  effect  of 
notice  in  determining  the  priorities  of  equitable  rights,  does  not  extend  to  the 
shares  of  companies  registered  under  the  Companies  Act,  1862,  or  to  companies 
governed  by  regulations  having  a  provision  similar  to  s.  30  of  that  Act. 

The  Companies  Act,  1862,  s.  30,  forbids  the  entry  of  any  trust  on  the 
register  of  companies,  and  where  the  shares  of  a  company  either  registered 
imder  that  statute,  or  containing  a  regulation  to  the  like  effect  with  s.  30  thereof, 
are  equitably  assigned  or  mortgaged  more  than  once,  the  priority  of  the 
assignees  or  mortgagees  will  be  determined  by  the  priority  of  the  assignments  or 
mortgages,  and  not  by  the  priority  of  the  notices  thereof  given  to  the  company : — 

So  hdd  by  Brett,  M.R.,  on  the  ground  that  a  notice  of  an  equitable  assign- 
ment or  mortgage,  in  order  to  be  effectual,  must  turn  the  person  to  whom  it  is 
addressed  into  a  trustee,  and  the  Companies  Act,  1862,  s.  30,  and  any  regulation 
of  a  company  of  a  like  nature,  not  only  forbid  the  entry  of  any  trust  on  the 
register,  but  also  exempt  the  company  from  any  liability  for  acting  in  contra- 
vention of  a  notice  of  the  equitable  assignment  or  mortgage : 

By  Cotton,  L. J.,  on  the  ground  that  although  the  directors  may  be  personally 
liable  for  permitting  a  transfer  to  be  registered  in  contravention  of  equitable 
rights  of  which  they  have  actual  notice,  nevertheless  the  company  itself  is  not 
bound  to  recognise  trusts,  and  cannot  be  made  liable  for  accepting  a  transfer  by 
any  notice  not  to  allow  it : 

By  Lindley,  L. J.,  on  the  ground  that  although  the  directors  may  be  per* 
sonally  liable  if  they  allow  a  transfer  to  be  registered  which  they  know  to  be 
fraudulent,  nevertheless  the  only  right  of  an  equitable  assignee  or  mortgagee 
against  the  company  is  to  apply  to  the  High  Court  under  5  Vict.  c.  5,  s.  4, 
and  Bules  of  the  Supreme  Court,  1883,  Order  XL VI.,  for  an  order  restraining 
the  company  from  allowing  a  transfer  to  be  made  in  contravention  of  his  rights, 
and  the  company  itself  is  not  bound  to'  take  notice  of  equitable  interests  in 
shares  not  followed  up  in  a  reasonable  time  by  proceedings  to  restrain  a  transfer. 

Semble^  by  Brett,  M.B.,  that  the  directors  and  secretary  of  the  company  will 
not  be  personally  liable  for  disregarding  a  notice  of  a  trust  as  to  shares  and  for 
allowing  them  to  be  transferred  in  contravention  thereof. 

Martin  v.  Sedgwick  (9  Beav.  333)  dissented  from. 

Ex  parte  LitHecUde^  In  re  Fearse  (6  De  G.  M.  &  G.  714) ;  Ex  parte  Stewart, 
In  re  SheUey  (4  De  G.  J.  &  S.  543);  Ex  parte  Botdton^  In  re  Sketchley  (1  De 
G.  &  J.  163);  Ex  parte  Union  Bank  of  Manchester^  In  re  Jackson  (Law 
Hep.  12  Eq.  354) ;  and  Ex  parte  Agra  Bank^  In  re  Worcester  (Law  Bep.  3  Ch. 
555)  discussed. 

In  order  that  a  notice  to  a  company  may  be  effectual,  either  it  must  be  given 
to  the  company  itself  through  its  proper  officers,  or  it  must  be  received  by  the 
company  in  the  course  of  the  transaction  of  its  business :  casual  knowledge, 
acquired  by  the  secretary  as  an  individual  and  not  whilst  he  is  engaged  in  trans- 
acting the  business  of  the  company,  cannot  be  deemed  notice  to  the  company. 

In  March,  1881,  M.  deposited  with  S.  the  certificates  and  a  blank  transfer  of 
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1884         100  shares  in  a  company  as  security  for  money  advanced.    In  February,  1882, 
S.  died,  and  the  secretary  of  the  company,  who  was  a  relative  of  S.,  attended  his 


G^N^RALE    funeral,  and  during  a  discussion  of  the  deceased's  afffdrs  became  acquainted  with 

DE  Pabis     the  existence  of  the  charge  on  the  shares.    In  December,  1882,  M.  was  heavily 

m^  ^*  in  debt  to  the  plaintiffs,  and  as  they  pressed  him  for  payment,  he  fraudulently 

UsioK  Go.     delivered  to  them  another  blank  transfer  of  the  same  shares.     Some  days 

afterwards,  the  transfer  to  the  plaintiffs  was  in  the  absence  of  M.  filled  up  witb 

the  name  of  the  plaintiff  0.  as  transferee  and  with  the  numbers  of  the  Bhares. 

The  company  refused  to  register  the  transfer  to  the  plaintiffs  on  the  ground 

that  the  certificates  were  not  produced,  and  thereupon  M.  offered  to  indemnify 

the  company  against  any  other  claim,  but  shortly  after  the  executors  of  S.  gave 

notice  to  the  company  of  the  existence  of  the  charge  in  favour  of  their  testator. 

The  company  was  registered  under  the  Companies  Act,  1862,  and  one  of  the 

articles  of  association  provided  that  the  shares  should  be  transferred  by  deed, 

and  another  provided  that  the  company  should  not  be  bound  by  or  rec<^7iise 

any  equitable  interest.    In  an  action  by  the  plaintiffs  against  the  executors  of 

S.  to  obtain  a  declaration  of  their  title  to  the  100  shares : — 

Beldy  first,  that  the  knowledge  acquired  by  the  secretary  of  the  company  at 
the  fimeral  of  S.  of  the  existence  of  the  charge  in  his  favour  could  not  be 
deemed  notice  of  its  existence  to  the  company  itself: — 

Hddf  secondly,  that  the  offer  of  M.  to  indemnify  the  company  could  not  be 
deemed  to  be  a  delivery  of  the  transfer  as  his  deed,  after  It  hlul  been  filled  in 
with  the  name  of  0.  as  transferee  and  with  the  numbers  of  the  100  shares,  and 
that  the  shares  had  not  been  legally  transferred  to  the  plaintiffs  who  had  only 
an  equitable  mortgage : — 

Eeld^  thirdly,  that  the  notice  by  the  plaintiffs  to  the  company  of  the  charge 
existing  in  their  favour  was  notice  of  a  trust,  and  therefore  was  invalid,  and 
that  the  charge  in  favour  of  S.  being  prior  in  point  of  time,  his  executors  had 
the  better  title  in  equity  to  the  shares. 

Action  to  establish  the  title  of  the  plaintiffs  to  100  shares  in 
the  Tramways  Union  Company. 

The  action  was  commenced  in  the  Chancery  Dirision,  the  writ 
of  smnmons  being  issued  on  the  6th  of  Jaiinary,  1883.  The 
plaintiffs  were  the  Society  G^nerale  de  Paris  and  G.  Colladon, 
their  manager,  and  the  original  defendants  were  the  Tramways 
Union  Company,  Limited,  James  Montgomery  Walker,  Jigiet 
Walker,  William  Stuart  Walker,  and  Frederick  Bamsay  Walker. 
By  an  order  made  on  the  18th  of  January  by  Pearson,  J.,  all 
further  proceedings  in  the  action  against  the  Tramways  Union 
Company,  Limited,  were,  stayed.  The  statement  of  claim  alleged 
that  100  shares  had  been  transferred  to  the  plaintiffs  by  deed 
duly  executed  by  the  defendant,  James  Montgomery  Walker,  and 
that  the  transfer  was  immediately  after  the  delivery  thereof  also 
duly  executed  l)y  the  plaintiff,  Colladon.    Afterwards  the  action 
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was  transferred  to  the  Queen's  Bench  Division,  and  came  on  for 
trial  before  Lopes,  J.,  on  the  18th  and  22nd  days  of  January, 
1884,  when  the  following  facts  were  proved : — 

The  Tramways  Union  Company,  Limited,  was  incorporated 
under  the  Companies  Act,  1862.  By  the  twenty-second  of  the 
articles  of  association  it  was  provided  that  '^  the  company  shall 
not  be  bound  by  or  recognise  any  equitable,  contingent,  future, 
or  partial  interest,  in  any  share,  or  any  other  right  in  respect  of  a 
share  except  an  absolute  right  thereto  in  the  person  from  time  to 
time  registered  as  the  holder  thereof,  and,  except  also  as  regards 
any  parent,  guardian,  committee,  husband,  executor,  or  adminis- 
trator, or  trustee  in  bankruptcy,  his  right  under  these  presents  to 
become  a  member  in  respect  of,  or  to  transfer  a  share.''  By  the 
twenty-sixth  of  the  articles  of  association  it  was  provided  that 
**  subject  to  the  exercise  by  the  company  of  the  powers  conferred 
by  the  'Companies  Act,  1867,'  of  issuing  share  warrants  to 
bearer,  and  to  any  regulations  of  the  company  in  that  behalf, 
shares  shall  be  transferable  only  by  deed  executed  by  the  trans- 
feror and  transferee,  and  duly  entered  in  the  register  of  transfers." 
John  Edward  Walker  was  the  secretary  of  the  Tramways  Union 
Company  and  the  chief  clerk  was  named  Mitchell.  The  Defen- 
dant James  Montgomery  Walker  had  been  a  director  of  the  com- 
pany. James  Scott  Walker,  James  Montgomery  Walker,  and 
Logan  Bussell  had  been  in  partnership  as  stock-brokers  under 
the  name  of  Walker,  Bussel)  &  Co.  for  some  years  before  1879. 
Li  that  year  it  was  dis6d^er^  that  James  Montgomery  Walker 
had  incurred  considerabTd' losses  (which  were  ultimately  ascer- 
tained to  amount  to  upwards  of  11,6117.),  by  speculations  un- 
authorized by  the  firm,  and' on  making  this  discovery  the  other 
partners  required  him,  as  some  security  to  them  against  such 
losses,  to  deliver  to  them  the  certificates  of  100  fully  paid-up 
shares  in  the  Tramways  Union  Company,  together  with  a  blank 
transfer  executed  by  him.  This  was  done  in  the  month  of 
September,  1879.  Afterwards  James  Scott  Walker  agreed  to 
become  answerable  to  the  firm  for  the  losses,  and  thereupon  the 
said  certificates  and  transfer  were  handed  over  to  him.    These 

100  shares  were  the  qiialification  of  James  Montgomery  Walker 
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as  ^  director  of  the  Tramways  Union  Company.  It  was  afterwards 
agreed  that  James  Scott  V^alker  should  retire  from  the  firm  as  from 
the  31st  of  December,  1880.  On  the  9th  of  March,  1881,  James 
Montgomery  Walker  owed  James  Scott  Walker  12,050Z.  193.  ll(i., 
and  by  an  agreement  of  that  date  and  made  between  James 
Montgomery  Walker  of  the  first  part,  Logan  Bussell  of  the 
second  part,  and  James  Scott  Walker  of  the  third  part,  it  was, 
amongst  other  things,  agreed  that  James  Scott  Walker  should 
lend  to  James  Montgomery  Walker  alone  the  sum  of  5000Z.  to  be 
used  as  capital  for  working  the  business  of  the  remaining  members 
of  the  firm,  that  James  Montgomery  Walker  should  receive  3007. 
half  yearly  for  his  personal  use,  but  that  the  remainder  of  the 
profits,  to  which  he  should  be  entitled,  should  be  paid  over  to 
James  Scott  Walker,  upon  trust,  first,  to  pay  certain  premiums 
and  interest ;  secondly,  to  pay  interest  at  51,  per  cent,  per  annum 
on  a  debt  of  2200Z.  due  to  John  Morris,  and  on  the  debts  of 
12,050Z.  198.  lid.,  and  of  5000Z.  severally  due  to  James  Scott 
Walker ;  and  thirdly,  to  discharge  these  three  debts.  The  fifth 
clause  of  the  agreement  was  as  follows :  ^^  Should  the  said  James 
Montgomery  Walker  at  any  time  overdraw  from  the  moneys  of 
the  business  the  said  half-yearly  sum  so  agreed  to  be  paid  at  his 
disposal  for  personal  expenses  as  aforesaid,  then  the  said  James 
Scott  Walker  shall  be  entitled  at  once  to  withdraw  such  sum  of 
5000Z.,  and  to  call  in  and  compel  payment  of  the  same  by  the 
said  James  Montgomery  Walker.'*  The  seventh,  cla^se  of  the 
agreement  was  as  follows :  "  That  in  the  event  of  such  overdraw- 
ing  as  aforesaid  the  sum  of  5001.  Tramways  Union  Stock,  the 
present  qualification  of  the  said  James  Montgomery  Walker  for 
directorship  in  such  company  and  now  held  by  the  said  James 
Scott  Walker  with  a  blank  transfer,  shall  be  considered  at  the 
disposal  of  the  said  James  Scott  Walker,  and  he  shall  he  at 
liberty  to  register  such  stock  in  any  other  name  or  sell  the  same 
for  his  own  benefit  and  as  against  the  said  debt  of  5000Z.,  and 
any  other  stocks  or  shares  then  in  the  hands  of  the  said  James 
Scott  Walker  as  trustee  under  this  agreement  shall  be  transferred, 
sold,  or  otherwise  dealt  with  by  him  for  the  purposes  of  the 
trust,  and  the  proceeds  applied  in  discharge  of  the  said  liabilities 
as  if  the  same  were  moneys  received  in  cash." 


VOL.  XIV. 


QUEEN'S  BENCH  DIVISION. 


429 


Logan  Russell  died  in  the  year  1881,  and  James  Scott  Walker 
died  on  the  18th  of  February,  1882,  having  appointed  by  his  will  the 
defendants,  Janet  Walker,  William  Stuart  Walker,  and  Frederick 
Kamsay  Walker,  his  executors.  On  the  day  of  the  funeral  of 
James  Scott  Walker  a  meeting  of  his  relatives  took  place  at  his 
house,  and  his  will  was  read  by  the  solicitor  of  the  executors 
together  with  the  agreement  of  the  9th  of  March,  1881.  John 
Edward  Walker,  the  secretary  of  the  Tramways  Union  Company, 
was  a  relative  of  the  deceased,  and  was  present  both  at  the  funeral 
and  at  the  meeting  of  the  relatives :  he  heard  the  agreement  of 
the  9th  of  March,  1881,  read,  and  his  attention  was  drawn  to  the 
seventh  clause  as  to  the  Tramways  Union  shares.  The  executors 
of  James  Scott  Walker  proved  his  will,  but  they  took  no  step  to 
get  themselves  registered  as  holders  of  the  shares,  as  they  did 
not  wish  that  James  Montgomery  Walker  should  be  removed 
from  the  directorship.  He  never  paid  off  either  to  the  testator  or 
to  the  executors  the  two  debts  of  12,050Z.  19s.  lid.  and  5000?. 
James  Montgomery  Walker  resigned  his  directorship  in  the 
summer  of  1882. 

In  December,  1882,  James  Montgomery  Walker  owed  the  plain- 
tiffs, the  Societe  Generale  de  Paris,  upwards  of  7000Z.,  and  as  they 
were  pressing  him  for  payment,  he  sent  to  them,  by  way  of  security, 
a  transfer  of  shares  in  the  Tramways  Union  Company.  At  the 
time  when  the  transfer  was  received  by  the  plaintiff  company,  it 
was  in  blank,  that  is,  it  was  simply  signed  by  the  transferor,  and 
did  not  contain  the  name  of  any  transferee,  or  the  number,  or  the 
numbers  of  the  shares.  The  certificates  were  not  forwarded,  they 
being  in  the  possession  of  the  executors  of  James  Scott  Walker. 
The  plaintiff,  Colladon,  having  objected  on  behalf  of  the  plaintiff 
company  that  the  certificates  had  not  been  sent,  was  informed  by 
James  Montgomery  Walker  that  the  certificates  had  been  lost  or 
mislaid,  but  that  if  application  were  made  to  the  Tramways  Union 
Company,  it  would  be  put  in  order.  The  secretary  of  the  Tram- 
ways Union  Company,  John  Edward  Walker,  was  then  absent,  but 
the  chief  clerk  of  that  company  declined  to  certify  the  transfer. 
The  transfer  was,  on  behalf  of  the  plaintiff  company,  filled  up  with 
the  name  of  the  plaintiff  Colladon  as  transferee,  and  with  the 
number  and  the  numbers  of  the  shares,  and,  having  been  stamped. 


1884 


SoCl^TE 

Generale 

DB  PaBIS 
V. 

Tramways 
Union  Co. 


480 


QUEEN'S  BENCH  DIVISION. 


VOL.  XIV. 


1884 


0]£H]fiRALB 

dbPabib 

Tbaicwatb 
UinoNOa 


was  again  taken  to  the  ofSce  of  the  Tramways  Union  Company : 
but  the  chief  clerk  stated  that  he  could  not  certify  it  without  a 
letter  of  indemnity  from  James  Montgomery  Walker,  and  the 
latter  accordingly,  by  a  letter  dated  the  28th  of  December,  1882, 
undertook,  if  the  transfer  should  be  certified,  to  hold  the  company 
harmless  and  indemnified  against  any  loss  in  the  event  of  the 
missing  certificates  being  forthcoming.  On  the  indemnity  being 
presented  at  the  ofiSce  of  the  Tramways  Union  Company,  the  chief 
clerk  stated  that  a  bankers'  guarantee  would  be  required.  The 
plaintiffs  carried  on  the  business  of  bankers,  and  thereupon  on  the 
80th  of  December,  a  similar  guarantee,  signed  by  James  Mont- 
gomery Walker  and  also  by  the  plaintiff  CoUadon  on  behalf  of 
the  plaintiff  company,  was  tendered  at  the  ofiSce  of  the  Tramways 
Union  Company  and  was  refused.  And  ultimately  the  Tramways 
Union  Company  refused  altogether  to  certify  the  transfer.  In  the 
meanwhile  the  plaintiff  company  had  sold  the  shares,  but  being 
unable  to  give  a  valid  transfer  they  were  obliged  to  cancel  the 
sale  at  a  loss  of  80Z.  On  the  4th  of  January,  1883,  notice  was 
giren  to  the  Tramways  Union  Company  by  the  solicitors  of  the 
defendants,  the  executors  of  James  Scott  Walker,  that  the  certifi- 
cates of  the  one  hundred  shares  originally  belonging  to  James 
Montgomery  Walker  had  been  deposited  by  him  with  the  testator, 
and  that  they  were  then  in  the  solicitors'  possession  on  behalf  of 
the  executors,  and  the  company  were  warned  not  to  allow  any 
dealings  with  the  shares  by  James  Montgomery  Walker.  No 
eyidence  was  given  to  shew  that  James  Montgomery  Walker  ever 
saw  the  transfer  to  the  plaintiff  company,  or  had  it  in  his  custody 
or  under  his  control,  after  it  had  been  filled  up  with  the  name  of 
Colladon  as  the  transferee,  and  with  the  number  and  the  numbers 
of  the  shares.    He  became  a  bankrupt  and  absconded. 

Lopes,  J.,  haying  reserred  his  judgment,  on  the  9th  of  April, 
1884,  declared  that  the  plaintiffs  were  entitled  to  the  one  hundied 
shares,  and  ordered  the  defendants,  the  executors  of  James  Scott 
Walker,  to  deliver  to  the  plaintiffs,  or  as  they  should  direct,  the 
certificates  of  the  shares  and  the  transfers  thereof  in  their  posses- 
sion, and  gave  judgment  for  the  plaintiffs  for  30Z.  damages  with 
costs. 

The  defendants,  the  executors  of  James  Scott  Walker,  appealed. 
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Not.  22,  27,  28.     Bighy,  Q.C.  (J9.  B.  Bogers,  with  him),  for  the       1884 
executors  of  James  Scott  Walker.    The  Tramways  Union  Com-     Socikte^ 
pany  had  notice  of  the  charge  upon  the  shares  created  in  farour  of   ^^^^^ 
James  Scott  Walker  immediately  after  his  death,  which  occurred         v- 
on  the  18th  of  February,  1882.     Their  secretary,  John  Edward    Uwoh  Col 
Walker,  was  his  relative  and  was  present  at  his  funeral ;  and  the 
attention  of  the  secretary  was  specially  drawn  to  the  agreement 
creating  the  charge.    The  secretary  was  the  ofScer  of  the  Tram* 
ways  Union  Company  to  whom  notice  ought  to  be  given,  and 
notice  to  him  was  notice  to  the  company  themselves ;  it  was  im» 
material  that  he  acquired  the  knowledge  of  the  charge,  not  as 
secretary,  but  as  an  individual :  Odle  v.  Lewis  (1).    The  executors 
of  James  Scott  Walker,  therefore,  are  entitled  to  succeed  on  the 
ground  of  priority  in  giving  notice  of  their  charge. 

Further,  James  Montgomery  Walker  was  heavily  indebted  to  the 
plaintiffs,  who  were  taking  from  him  any  security  which  they  could 
get :  as  they  knew  that  he  ¥ras  in  pecuniary  difficulties,  they  ought 
to  have  suspected  fraud  when  he  failed  to  produce  the  certificates 
of  the  shares :  they  acted  with  negligence,  when  they  accepted  his 
statement  that  the  certificates  were  mislaid  or  lost :  Spencer  y. 
Clarke  (2).  The  object  of  issuing  certificates  is  that  they  may  be 
used  as  indicia  of  title,  and  the  plaintiffs  cannot  be  allowed  to  pass 
over  the  title  of  the  executors  who  had  the  certificates  in  their 
possession.  The  plaintiffs  had  merely  a  title  which  the  directors 
of  the  Tramways  Union  Company  at  their  discretion  might  or 
might  not  recognise :  at  any  rate,  the  latter  '^  were  not  bound  to 
permit  a  transfer  without  the  production  of  the  certificates  " :  per 
Lord  Cairns,  L.C.,  in  Shropshire  Union  Bailways  a/nd  Canai  Co.  v. 
Beff.  (3) ;  and  the  circumstance  of  the  possession  by  the  executors 
of  the  certificates  may  be  sufficient  to  exclude  every  other  kind  of 
title.  The  plaintiffs'  claim  must  fail  by  reason  of  their  own  negli* 
gence* 

Moreover,  if  it  is  to  be  assumed  that  the  notice  of  the  charge 
in  favour  of  James  Scott  Walker,  given  on  the  day  of  his  funeral 
to  the  secretary  of  the  Tramways  Union  Company,  is  invalid,  the 
equitable  title  of  the  executors  to  the  shares  was  prior  in  point  of 

(1)  9  Q.  B.  730.  (2)  9  Ch.  D.  137. 

(3)  Law  Bep.  7  H.  L.  496,  at  p.  509. 
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time,  and  cannot  be  displaced,  except,  perhaps,  by  a  legal  transfer 
thereof.  Both  the  executors  and  the  plaintiffs  were  merely  equit- 
able assignees,  and  the  Tramways  Union  Company,  by  both  the 
Companies  Act,  1862,  s.  30  (1),  and  by  No.  22  of  their  articles  of 
association,  were  not  bound  to  recognise,  and  in  fact  were  disabled 
from  recognising,  any  trusts.  The  intention  was  that  the  com- 
pany should  not  be  mixed  up  with,  or  embarrassed  by,  any  deal- 
ings as  to  the  shares  except  when  the  legal  ownership  is  transferred. 
Martin  y.  Sedgwick  (2)  is  not  in  point ;  it  appears  to  hare  been  a 
case  of  mortgage  of  shares  by  way  of  assignment.  It  is  true  that 
in  determining  the  right  to  shares  in  companies  under  the  clauses 
as  to  reputed  ownership  in  bankruptcy  statutes,  it  has  been  held 
to  be  material  to  consider  whether  notice  of  a  mortgage  has  been 
given  before  the  bankruptcy  of  the  registered  owner :  Ex  parte 
Littledale,  In  re  Pearae  (3) ;  Ex  parte  Baulton,  In  re  Sketchley  (4) ; 
and  the  same  doctrine  applied  under  the  Bankruptcy  Act,  1869, 
(32  &  33  Vict.  c.  71),  s.  15,  sub-s.  5,  notwithstanding  the  exception 
therein  contained  as  to  choses  in  action :  Ex  parte  Union  Bank  of 
Manchester,  In  re  Jackson.  (5)  That  statute  was  in  force  when  the 
transactions  took  place  to  which  the  present  action  relates.  (6) 
But  those  cases  were  between  mortgagees  of  shares  and  the 
assignees  or  trustees  in  bankruptcy ;  the  mortgagee  had  of  course 
a  good  title  as  against  the  mortgagor,  and  was  the  "  true  owner  *' 
within  the  clause  as  to  reputed  ownership ;  therefore  if  he,  with- 
out giving  any  notice  of  his  title,  allowed  the  mortgagor  to  remain 
on  the  register  as  the  apparent  owner,  the  latter  was  enabled  to 
obtain  a  false  credit,  and  the  policy  of  the  bankruptcy  law  would 
have  been  defeated,  unless  it  had  been  held  that  the  assignees  or 
trustees  in  bankruptcy  were  entitled  to  the  shares  which  had  been 
mortgaged.  The  cases  as  to  the  effect  of  the  clauses  as  to  re- 
puted ownership  do  not  apply  to  the  present  action,  which  depends 
upon  the  conflicting  rights  of  two  sets  of  mortgagees. 


(1)  By  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  30,  "no 
notice  of  any  trust,  expressed,  implied, 
or  constructive,  shall  be  entered  on 
the  register,  or  be  receivable  by  the 
registrar,  lb  the  case  of  companies 
under   this    Act    and    registered    in 


England  or  Ireland." 

(2)  9  Beav.  333. 

(3)  6  De  G.  M.  &  G.  714. 

(4)  1  De  G.  &  J.  163. 

(5)  Law  Rep.  12  Eq.  354. 

(6)  See  now  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  44  (iii.). 


TOL.  XIV. 


QUEEN'S  BENCH  DIVISION. 


433 


Finlay,  Q.C.,  and  /.  M.  Solomon,  for  the  plaintiffs.  It  will  be 
contended  for  the  plaintiffs,  first,  that  they  have  a  better  title  in 
equity ;  secondly,  that  they  are  the  legal  transferees  of  the  shares 
in  question. 

As  to  the  first  point,  the  counsel  for  the  executors  of  James 
Scott  Walker  has  relied  upon  the  feu^t,  that  the  charge  in  favour 
of  the  testator  was  created  before  the  charge  in  favour  of  the 
plaintiffs ;  but  priority  in  time  is  the  last  equity  to  be  invoked ; 
the  maxim,  "  Qui  prior  est  tempore,  potior  est  jure,"  must  not  be 
applied  in  too  wide  a  sense :  per  Kindersley, , V.C.,  in  Bice  v. 
Biee.  (1)  The  only  point  as  to  which  the  executors  can  be  said 
to  have  a  better  equity  than  the  plaintiffs,  is  the  possession  of  the 
certificates ;  but  the  conduct  of  the  executors  has  been  such  as  to 
deprive  them  of  any  priority  which  otherwise  they  might  have 
claimed.  In  Mangles  v.  Dixon  (2)  it  was  held  by  Lord  Cotten- 
ham,  L.C.,  that  notwithstanding  the  rule  that  the  assignee  of  a 
chose  in  action  takes  it  subject  to  all  equities  subsisting  against 
it  in  the  hands  of  the  assignor,  the  parties  entitled  to  such  equi- 
ties may  lose  their  right  to  enforce  them  against  the  assignee,  by 
neglecting  to  give  him  timely  notice  of  any  fact  to  which  they 
have  been  accessory,  tending  to  mislead  him  as  to  the  real  inte- 
rest of  the  assignor ;  and  although  the  decree  of  Lord  Cotten- 
ham,  L.C.,  was  reversed  by  the  House  of  Lords  (3),  the  doctrine 
above  stated  stands  practically  unimpeached.  It  applies  to  the 
present  case;  for  the  testator,  and  afterwards  his  executors, 
allowed  James  Montgomery  Walker  to  remain  the  apparent  owner 
of  the  shares,  which  had  been  rendered  subject  to  a  charge  in  their 
favour ;  and  owing  to  their  neglect  the  plaintiffs  were  induced  to 
accept  those  very  shares  as  a  valid  security  for  part  of  the  debt 
due  to  them.  If  the  question  of  notice  is  material,  the  plaintiffs 
are  entitled  to  succeed ;  the  transfer  to  them  was  filled  up,  and 
having  been  so  filled  up  was  taken  to  the  office  of  the  Tramways 
Union  Company  on  the  28th  of  December,  1882 ;  notice  of  the 
plaintiffs'  charge  was  thus  given  to  the  officers  of  that  company, 
who  demanded  an  indemnity  before  registering  the  transfer. 
The  notice  of  the  charge  in  favour  of  the  testator,  James  Scott 
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(1)  2  Drew.  73. 


(2)  1  Mac.  &  G.  437. 
(3)  3  H.  L.  C.  702. 
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Walker,  was  subsequent  to  the  notice  of  the  charge  in  favour  of 
the  plaintiffs ;  for  the  notice  alleged  to  have  been  given  to  the 
Tramways  Union  Company  through  their  secretary  at  the  funeral 
of  James  Scott  Walker,  cannot  be  seriously  insisted  on.  No 
doubt  it  was  intended  that  the  Tramways  Union  Company  should 
not  be  bound  by  the  mere  knowledge  of  any  trust,  and  that  no 
notice  should  be  entered  on  the  register  of  the  company;  but 
there  was  nothing  to  prevent  the  plaintiffs,  as  equitable  mort- 
gagees, from  perfecting  their  title  by  giving  notice  of  their  mort- 
gage to  the  Tramways  Union  Compan>y :  Eos  parte  Stewart^  In  re 
Shelley.  (1)  That  case  was  decided  on  the  Joint  Stock  Companies 
Act,  1856  (19  &  20  Vict.  c.  47),  s.  19,  which  was  substantially  the 
same  as  the  Companies  Act,  1862,  s.  30 ;  it  shews  that  the  object 
of  those  two  enactments  was  merely  that  the  register  of  a  company 
should  not  be  incumbered  with  the  notice  of  any  trust,  and  that 
they  do  not  relieve  a  company  from  liability,  if  the  company  acts 
in  defiance  of  a  notice  that  a  trust  exists  which  affects  some  of 
its  shares.  Without  notice  the  title  of  an  equitable  mortgagee  is 
imperfect  and  void  as  against  a  subsequent  incumbrancer :  Ex 
parte  Boultan,  In  re  SketcMey  (2) ;  and  therefore  the  claim  of  the 
executors  must  be  postponed  to  that  of  the  plaintiffs.  Provided 
that  notice  is  given  to  the  company  in  the  course  of  the  transaction 
of  its  business,  it  does  not  matter  by  whom  tiie  notice  is  given : 
Ex  parte  Agra  Bank,  In  re  Worcester.  (3)  It  is  true  that  the  three 
cases  last  cited  related  to  the  doctrine  of  reputed  ownership,  but 
in  principle  they  are  not  to  be  distinguished  from  the  present 
action :  the  argument  of  the  counsel  for  the  executors  really  is  an 
attempt  to  shew  that  these  three  decisions  were  wrong.  And  it 
appears  to  follow  from  the  reasoning  of  Lord  Abinger,  C.B.,  in 
Ownming  v.  Prescott  (4),  that  if  shares  are  equitably  assigned  or 
mortgaged  more  than  once,  the  priority  of  the  assignees  or  mort- 
gagees will  be  determined,  not  by  the  priority  of  the  assignments 
or  mortgages,  but  by  the  priority  of  the  notices  thereof  given  to 
the  company.  The  case  last  cited  did  not  depend  upon  the  doctrine 
of  reputed  ownership,  it  was  a  creditors'  suit  for  adnunistration. 
The  real  question  is,  who  has  the  better  title  in  equity  to  call  for 

(1)  4  De  G.  J.  &  S.  643.  (3)  Law  Rep.  3  Ch.  555. 

(2)  1  De  G.  &  J.  163.  (4)  2  Y.  &  C.  Ex.  488,  at  p.  496. 
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a  legal  transfer  of  the  shares  ?  and  the  plaintiffs  have  the  better 
equity,  inasmnch  as  the  notice  of  their,  charge  was  prior  in  point 
of  time.  Martin  y.  Sedgwick  (1)  is  perhaps  oyermled  by  the  decision 
of  the  House  of  Lords  in  Shropshire  Union  BaUways  and  Canal  Co. 
T.  Beff.  (2) ;  but  the  judgment  of  Lord  CaimSy  L.G.9  in  the  case  last 
named  (p.  509),  shews  that  the  executors  of  James  Scott  Walker 
cannot  rely  upon  the  mere  possession  of  the  certificates.  It  has 
been  held  that  the  equitable  mortgagee  of  shares  has  a  right  to 
sue  the  company,  notwithstanding  a  clause  in  the  company's  deed 
of  settlement  that  they  shall  not  be  affected  by  any  notice  of  a 
trust :  Binney  y.  Ince  Hall  Coal  and  Cannd  Co.  (3)  The  plainti£b 
were  entitled  to  a  judgment  and  to  an  order  for  the  deliyery  of 
the  certificates  under  Bules  of  the  Supreme  Court,  1883,  Order 
XLYin.,  as  well  as  for  damages ;  and  the  executors  are  liable  in 
damages,  because  they  were  tort-feasors  and  incited  the  Tramways 
Union  Company  to  refuse  to  recognise  the  plaintiffs'  claim,  and 
not  to  transfer  the  shares,  which  meanwhile  became  of  less  yalue 
owing  to  a  fall  in  the  price  of  the  market :  JDugdale  y.  Lover^ 
ing.  (4) 

As  to  the  second  point,  the  plaintiffs  had  a  yalid  title  at  law  to 
the  shares,  inasmuch  as  they  were  the  legal  transferees  thereof. 
It  was  no  doubt  proyed  that  the  transfer  to  the  Soci^t^  (r^n&ale 
was  drawn  up  in  blank,  and  that  the  name  of  the  plaintiff.  Col* 
ladon,  was  filled  in  as  that  of  the  transferee  at  a  subsequent  time ; 
and  it  is  not  denied  for  the  plaintiffs  that  a  transfer  by  deed  of 
shares  must,  in  order  to  be  effectual,  be  complete  at  the  time  of 
deliyery :  Hibhlewhite  y.  iTMorine.  (5)  It  is  true  that  a  document 
which  purports  to  be  a  deed,  but  in  truth  has  been  written  and 
filled  up  after  it  has  been  signed  and  sealed,  is  inyalid :  Perkins's 
Profitable  Book,  ch.  2,  tit  Deeds,  s.  118 ;  but  it  is  plain  from 
8.  154  of  the  same  treatise  that  although  there  cannot  be  two 
effectual  deliyeries  of  the  same  deed,  neyertheless  if  a  first  deli- 
yery is  yoid  a  second  will  stand  good.  In  the  present  case  the 
transfer  to  the  plaintiffs  of  the  shares  in  blank  was  ineffectual  to 
pass  the  legal  ownership ;  but  after  it  was  filled  up,  it  was  acknow- 

(1)  9  Beav.  333.  (3)  36  L.  J.  (Ch.)  363. 

(2)  Law  Bep.  7  H.  L.  496.  (4)  Law  Bep.  10  C.  P.  196. 

(6)  6  M.  &  W.  200. 
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ledged  and  adopted  by  the  transferor  James  Montgomery  Walker, 
who  oflFered  an  indemnity  to  the  Tramways  Union  Company  if  they 
would  recognise  the  transfer.  The  transfer  was  then  perfect,  and 
was  in  truth  then  delivered  by  him  as  his  deed.  The  present  case 
is  not  to  be  distinguished  in  principle  from  Hudson  y.  Revett  (1) ; 
and  if  the  decision  of  Lord  Mansfield  in  Texira  v.  Evans  (2)  was 
correct,  the  plaintiffs  could  fill  up  the  transfer  at  any  time.  The 
alteration  of  a  deed,  in  order  to  carry  out  the  real  intention  of  the 
parties,  does  not  avoid  it :  Sail  v.  Ghandless.  (3) 

[Brett,  M.II.  The  decision  in  that  case  turned  upon  a  different 
point.] 

A  recent  case  as  to  the  effect  of  a  transfer  of  shares  in  blank  is 
France  v.  Clarh  (4)  ;  the  decision  in  that  case  was  not  adverse  to 
the  plaintiffs ;  for  it  turned  upon  the  rights  of  the  assignee  of  an 
equitable  mortgagee,  and  not  upon  those  of  the  equitable  mort- 
gagee himself. 

^igf>yy  Q'G.j  in  reply.  As  to  the  second  point  urged  on  behalf 
of  the  plaintiffs,  namely,  that  the  shares  were  legally  transferred 
to  them,  it  is  to  be  observed  that  there  was  no  delivery  of  the 
transfer  by  the  transferor  after  it  had  been  executed  by  the  plain- 
tiff, CoUadon ;  there  was  no  evidence  that  the  transferor  saw  the 
transfer  after  it  had  been  executed  by  CoUadon.  Therefore  on  the 
28th  of  December,  when  the  transferor  offered  an  indemnity  to 
the  Tramways  Union  Company,  no  document  was  in  existence 
which  coidd  be  deemed  to  be  a  deed.  No  doubt  the  original  in- 
tention of  the  transferor  and  of  CoUadon  was  that  the  name  of  the 
ultimate  purchaser  should  be  filled  in. 

As  to  the  first  point  urged  on  behalf  of  the  plaintiffs,  namely, 
that  they  have  a  better  title  in  equity,  it  is  to  be  observed  that 
it  is  plain  from  the  judgment  of  Lord  Westbury,  L.C.,  in  Ex  parte 
Stewart,  In  re  Shelley  (5),  that  the  Tramways  Union  Company 
were  not  bound  to  recognise  equitable  assignments  or  mortgages, 
but  might  do  so  if  the  directors  thought  fit.  If  a  trading  com- 
pany does  not  enjoy  a  privilege  (created  either  by  statute  or  by 


(1)  5  Bing.  368. 

(2)  Cited  by  Wilson,  J.,  in  Master 
V.  MOl^,  1  Anstr.  225,  at  p.  228. 

(3)  4  Bing.  123. 


(4)  26  Ch.  D.  257. 

(5)  4  De  a.  J.  &  S.  643,  at  pp.  547 
548. 
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articles  of  association)  to  disregard  all  notices  of  equitable  assign- 
ments, they  will  be  seriously  embarrassed  in  their  business ;  for 
they  will  register  the  transfer  of  shares  at  their  peril  if  they  have 
notice  of  a  charge  upon  them. 

Owr.  adv.  vtilt. 
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Dec.  18,  The  following  judgments  were  delivered : — 

Brett,  M.B.  My  judgment  in  this  case  will  be  short :  I  am 
almost  inclined  not  to  deliver  any  judgment ;  still  as  I  have  formed 
an  opinion  upon  the  matter,  I  shall  express  it  shortly,  and  my 
Brothers,  who  are  more  conversant  with  the  subject-matter  of  this 
appeal,  will  give  more  elaborate  judgments. 

This  action  was  commenced  against  the  defendants,  the  Tram- 
ways Union  Company,  and  other  defendants,  but  now  the.  pro- 
ceedings against  the  Tramways  Union  Company  are  stayed.  The 
dispute  between  the  parties  has  arisen  out  of  the  conduct  of  a 
person  named  James  Montgomery  Walker,  who  seems  to  me  to 
have  acted  fraudulently,  and  the  question  is  who  is  to  suffer  by 
reason  of  his  fraud.  He  had  raised  or  borrowed  money  from  a 
testator  who  is  represented  in  this  action  by  his  executors,  and 
James  Montgomery  Walker  had  mortgaged  or  charged  certain 
shares.  He  had  delivered  to  the  testator  the  certificates  of  those 
shares,  and  he  had  given  to  him  a  blank  transfer ;  but  neither 
the  testator  nor  the  executors  had  completed  this  title  to  the 
shares  by  getting  themselves  entered  upon  the  register  of  the 
company.  It  is  obvious,  therefore,  that  their  title  was  merely 
equitable.  James  Montgomery  Walker,  after  having  mortgaged 
his  shares  to  the  testator,  borrowed  money  from  the  plaintiffs, 
and  afterwards  fraudulently  assumed  to  hypothecate  or  to  pledge 
the  same  shares  with  them.  He  obviously  led  them  to  suppose 
that  he  had  power  to  pledge  with  them  these  shares,  but  of  course 
he  could  not  produce  to  them  the  certificates  of  the  shares  because 
they  had  been  already  deposited  with  the  testator,  and  instead  of 
them  he  gave  to  the  plaintiffs  a  blank  transfer  alleging  that  the 
certificates  of  the  shares  were  lost.  If  nothing  else  had  happened, 
I  apprehend  what  he  did  would  have  simply  amounted  to  an 
equitable  mortgage  of  these  shares  to  these  plaintiffs,  which,  so 
far  as  I  have  stated,  was  not  a  legal  title  vested  in  them.    But  it 
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was  contended  that  there  had  been  a  legal  assignment  to  the 
plamtiffs  by  reason  of  his  having  executed  a  deed  of  transfer,  and 
it  was  said  that  having  done  that  which  was  equivalent  to  a  legal 
assignment,  he  gave  them  a  legal  title.  I  shall  not  go  further 
into  that  transaction  than  to  say,  that  I  have  come  to  a  clear 
opinion  that  this  case  was  not  brought  within  the  principle,  of 
Hudson  V.  BeveU  (1),  and  that  what  happened  cannot  be  treated 
as  a  delivery  of  a  deed  by  him,  and  therefore  that  the  right  of 
the  plaintiffs,  like  the  right  of  these  defendants  who  are  the 
executors,  was  equitable  only. 

Now  I  come  to  the  question,  what  are  the  rights  of  the  several 
parties,  both  titles  being  merely  equitable?  These  ishares  are 
shares  in  a  company  which  is  within  the  provisions  of  the  Act  of 
1862,  and  also  this  company  had,  in  its  articles,  a  clause  which 
went  as  feur  as,  and  probably  &rther  than,  the  enactments  with 
regard  to  such  a  company  in  the  Act  of  1862.  The  question 
resolves  itself  into  a  question  of  notice.  It  was  said  that  the 
executors  had  given  notice  to  the  company  of  their  equitable 
right,  and  in  support  of  that  allegation  circumstances  were  given 
in  evidence  with  regard  to  the  knowledge,  which  was  brought 
home  to  the  secretary  of  the  Tramways  Union  Company  at  a 
fnneraL  Now  I  confess  that  my  mind  never  could  go  with  the 
supposition  that  that  was  to  be  considered  as  a  notice  to  the  com- 
pany ;  it  was  a  casual  notice,  brought  home  to  the  secretary  not 
as  secretary,  but  in  quite  another  capacity,  namely,  as  a  relative 
or  Mend  of  the  deceased  person  whose  funeral  he  was  attending, 
and  nobody,  except  in  the  stress  of  argument  at  the  bar,  would 
argue  that  that  could  be  a  notice  to  the  secretary  of  the  company 
as  secretaiy  of  the  company,  and  a  notice  to  the  company. 
Therefore,  the  equitable  rights  of  the  defendants  existed  first  in 
point  of  time,  but  without  any  notice  of  their  existence  being 
given  to  the  company. 

Now  comes  the  question  whether  the  plaintiffs,  although  their 
equity  was  brought  into  existence  later  than  the  defendants*,  can, 
within  any  equitable  doctrine,  get  priority  over  the  defendants  ? 
It  was  alleged  that  they  could,  because,  as  it  was  said,  they  had 
first  given  notice  to  the  Tramways  Union  Company.    It  is  true 

(1)  5  Bing.  368. 
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in  point  of  fkct,  that  they  have  given  a  notice  to  the  secretary  or 
chief  clerk,  which,  if  nothing  existed  to  mar  it,  would,  I  think, 
have  been  notice  to  the  company.  But  then  I  wish  to  consider 
what  this  equitable  doctrine  is,  and  what  it  involyes.  The  equit- 
able doctrine  seems  to  me  to  involve  this,  that  the  plaintiffs  can* 
not  be  said  to  have  given  a  valid  notice  to  the  company,  unless 
at  the  same  time  the  notice  is  said  to  have  involved  certain  con- 
sequences and  liabilities  upon  the  company,  that  is,  to  have 
turned  them  into  trustees :  unless  the  notice  has  had  that  effect, 
it  seems  to  me  that  the  equitable  doctrine  cannot  be  said  to  be 
fulfilled.  This  point  raises  a  very  material  matter  as  to  the  posi- 
tion of  companies,  and  raises  this  question.  What  is  the  effect 
upon  that  equitable  doctrine  of  the  30th  section  in  the  Act  of 
1862,  and  of  such  a  clause  in  the  articles  of  association  of  a  com- 
pany, as  that  which  is  in  the  articles  of  association  of  the  Tram- 
ways Union  Company  ?  The  Act  says  that  such  a  company  need 
not  take  any  notice  of  equitable  trusts,  it  need  not  be  bound  by 
them ;  but  if  this  notice  to  the  company  is  allowed  to  put  them 
into  the  position  of  trustees,  it  seems  to  me  that  they  are  put 
under  a  liability  which  the  Act  of  Parliament  says  they  are  not 
to  be  subject  to.  If  they  are  to  be  turned  into  trustees,  of  neces- 
sity they  are  bound  to  take  notice  of  trusts.  It  was  suggested  at 
one  time  that  the  only  meaning  of  that  Act  of  Parliament  was 
that  the  company  need  not  take  notice  on  the  register  of  any 
trusts — ^need  not  enter  the  trusts  upon  the  register — so  that  the 
register  would  be  kept  simple  and  clear.  After  considering  the 
matter  I  cannot  accept  that  argument.  For  the  moment  it  struck 
me  yery  much ;  but  although  it  was  said  to  have  been  the  suggestion 
oi  Lord  Westbury,  L.C,,  in  Ex  parte  Stetoart,  In  re  Shelley  (1),  yet 
1  do  not  think  his  suggestion  went  that  length,  and  I  certainly  do 
not  think  that  that  can  be  the  meaning  of  the  Act  of  Parliament. 
Leprislation  would  be  practically  ineffective,  if  the  meaning  of  the 
enactment  is  confined  to  that  extent.  Therefore,  it  seems  to  me 
that  that  Act  of  Parliament  meant  that  the  company  need  not 
take  notice  in  any  way  of  trusts.  I  think  it  contrary  to  sense  to 
say  that  a  notice  can  be  given  to  a  company  which  will  involve 
tbom  in  responsibility,  and  at  the  same  time  to  say  that  they 

(1)  4  De  G.  J.  &  S.  543,  at  pp.  547,  548. 
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need  not,  and  are  not  bound  to  take  any  notice  of  trusts.  The 
one  suggestion  contradicts  the  other.  Therefore,  it  seems  to  me 
that  a  person  in  the  position  of  the  plaintiffs,  having  the  equit- 
able rights  of  the  plaintiffs,  cannot,  so  far  as  the  company  is 
concerned,  give  a  notice  to  that  company,  which  shall  have  the 
effect  of  giving  him  a  priority  over  persons  in  the  position  of 
the  defendants.    It  seems  to  me  that  that  cannot  be  so. 

There  is  another  point  of  view  of  the  matter,  according  to 
which,  although  the  notice  may  not  enable  the  plaintiffs  against 
the  company  to  get  any  rights,  yet  being  given  to  the  secretary 
or  to  the  directors,  it  may  put  the  secretary  or  the  directors  into  a 
dangerous  position,  if  they,  or  any  of  them,  after  such  a  notice, 
were  to  do  anything  to  assist  a  transfer  contrary  to  the  equity  of 
the  plaintiffs,  of  which  they  personally  had  notice.  Whether  the 
personal  notice  to  the  secretary,  or  whether  the  personal  notice  to 
some  or  all  of  the  directors  would  put  any  responsibility  in  equity 
upon  them  individually,  it  seems  to  me  not  necessary  to  decide 
in  this  case.  Take  the  secretary,  for  instance ;  the  suggestion 
would  seem  to  me  to  put  him  into  a  difficulty  into  which,  as  at 
present  advised,  I  have  an  inclination  of  opinion  that  no  man 
ought  to  be  put,  namely,  that  if  he  is  to  incur  responsibility  by 
doing  anything  contrary  to  the  notice  given  to  him  by  persons 
in  the  position  of  the  plaintiffs,  he  may  very  soon  afterwards  be 
directed  and  ordered  by  his  own  masters  to  do  that  which  would 
be  a  breach  of  that  responsibility;  and  I  doubt  very  much, 
although  it  is  not  necessary  to  decide  it,  whether  any  personal 
obligation  can  be  put  upon  the  secretary  by  a  notice  of  that  kind, 
which  is  not  intended  to  be  a  notice  to  him  upon  which  he  is 
to  act  as  an  individual,  but  which  [is  only  given  to  him  in  order 
that  he  may  pass  it  on  to  the  directors,  or  the  company,  of  whom 
he  is  the  servant.  The  same  difficulty,  to  my  mind,  exists  with 
regard  to  individual  directors,  whether  they  can  be  made  person- 
ally responsible ;  because  directors,  although  they  are  in  a  dif- 
ferent position  from  the  secretary,  are  after  all  mere  servants  of 
the  company,  and  I  have  my  doubts  even  about  them.  I  only 
say  this  as  to  the  individual  responsibility  of  persons  to  whom 
notice  is  actually  given,  by  way  of  guarding  myself  from  being 
thought  to  decide  that  point  now,  or  to  decide  it  before  it  is 
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absolutely  necessary  for  the  Court  to  come  to  a  conclusion  upon  the 
matter.  Therefore,  I  myself,  for  the  reasons  which  I  have  shortly 
giYen,am  of  opinion  that  the  plaintiffs  in  this  casehaye  no  equity 
superior  to  that  of  the  defendants,  and  therefore  that  the  defend* 
ants*  prior  equity  ought  to  prevail. 

With  regard  to  the  authorities  which  have  been  cited  as  to  the 
order  and  disposition  clauses  of  the  Bankruptcy  Acts,  my  own 
opinion  is  that  they  do  not  touch  this  case.  I  think  that  in  the 
great  majority  of  cases  with  regard  to  whether  shares  are  within  the 
order  and  disposition  of  the  bankrupt,  two  parts  of  a  proposition 
are  to  be  considered ;  they  must  be  in  the  order  and  disposition 
of  the  bankrupt  and  with  the  consent  of  the  true  owner.  My 
own  opinion  is  that  in  all  the  cases  but  one,  in  which  shares  have 
been  treated  of,  the  question  arose  whether  they  were  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of  the  true 
owner,  and  whether  the  notice  having  been  or  not  having  been 
given  by  the  equitable  owner,  shewed  that  they  were  or  were  not 
in  the  order  and  disposition  of  the  bankrupt  with  his  consent. 
With  regard  to  Ex  parte  Agra  Bank  (1)  my  own  view  of  it  is 
this,  that  the  Court  assumed  without  fully  considering  the  point 
which  is  now  before  us,  that  by  reason  of  notice  the  shares  were 
not  in  the  order  and  disposition  of  the  bankrupt,  and  therefore 
that  case  does  not  in  any  way  decide  the  present  point.  Whether 
the  Court  may  have  overlooked  the  considerations  which  have 
been  called  to  our  attention  in  this  case  or  not,  is  not  material 
to  consider  when  that  case  is  treated,  not  upon  appeal  from  it, 
but  merely  as  an  authority  for  a  legal  proposition. 

Cotton,  L.J.  This  action  is  brought  with  reference  to  100 
shares  in  the  Tramways  Union  Company.  That  company  were 
originally  made  parties  to  the  action,  but  have  been  dismissed, 
and  the  only  parties  now  before  us  are  the  Society  G^nerale  de 
Paris  and  their  manager,  Colladon,  who  are  the  plainti&,  and 
the  executors  of  James  Scott  Walker,  who  are  the  defendants. 
Another  defendant,  James  Montgomery  Walker,  does  not  appear 
before  us.  With  that  statement  of  the  parties  I  will  read  the 
judgment  which  I  have  prepared. 
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The  plaintiffs  in  this  case  seek  to  establish  as  against  the 
defendants,  the  execntors  of  James  Scott  Walker,  a  claim  to  100 
shares  in  the  Tramways  Union  Company,  now  standing  in  the 
name  of  James  Montgomery  Walker.    The  title  of  the  execn- 
tors  is  admittedly  equitable  only,  and  the  first  question  is,  What 
is  the  plaintiffs'  title  ?    Is  it,  as  alleged  by  the  statement  of  claim, 
legal,  or  is  it  equitable  only  ?    The  articles  of  the  Tramways 
Union  Company  require  that  transfers  of  shares  in  the  company 
must  be  by  deed.    It  appears  that  at  the  time  when  James  Mont- 
gomery Walker  signed  and  sealed  the  instrument  on  which  the 
plaintiffs  rely,  neither  the  number  or  numbers  of  the  shares,  nor 
the  name  of  the  intended  transferee  was  inserted,  but  that  the 
name  of  the  plaintiff  CoUadon,  and  the  number  and  numbers  of 
the  shares  were  afterwards  filled  in,  but  not  by,  or  by  the  direc- 
tion, or  in  the  presence  of  the  defendant,  James  Montgomery 
Walkear.    He,  after  the  blanks  were  thus  filled  in,  sent  to  the 
Tramways  Union  Company  a  letter  to  indemnify  them  if  they 
would  recognise  the  transfer  of  the  shares  without  production  of 
the  cestifieate,  which,  in  fact,  was  then  in  the  possession  of  the 
representatives  of  James  Scott  Walker.    But  it  does  not  appear 
that  James  Montgomery  Walker  loiew  whose  name  had  been  in- 
serted as  transferee,  and  in  my  opinion  there  is  no  such  eyidence 
as  would  justify  us  in  finding  that  there  was  a  delivery  by  James 
Montgomery  Walker  of  the  transfer  as  his  deed  after  the  blimks 
had  been  filled  in.    Under  these  circumstances  I  am  of  opinion 
that  no  (leed  of  transfer  of  the  shares  in  favour  of  the  plaintiff 
Colladon  was  executed  by  James  Montgomery  Walker,  so  as  to 
enable  the  plaintiffs  to  require  the  company  to  register  Colladon 
as  holder  of  the  shares,  and  that  the  action  must  be  considered 
as  one  by  the  plaintiffs  to  compel  James  Montgomery  Walker 
speoifically  to  perform  his  contract  with  them  by  transfer  of  the 
shares,  notwithstanding  the  claims  of  the  defendants,  the  execu- 
t(H»  of  James  Scott  Walker.    These  claims  are  founded  on  a 
contract  earlier  in  date  than  that  under  which  the  plaintiffs 
claim,  and  the  question  is,  how  can  the  plaintiffs  establish  that 
the  Court  is  required  to  disregard  the  priority  which  the  dates 
give  to  the  executors,  unless  there  is  sufficient  to  give  the  plain* 
tiffs  an  equity  against  the  executors,  so  as  to  prevent  them  from 
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insisting  as  against  the  plaintiffs  on  thdir  prior  title  to  the 
shares.  .     ,  .  < 

The  principal  point  urged  on  behalf  of  the  plaintiffs  waS'this, 
that  notioe  of  th^r  claim  to  the  shares  was  giyen  to  the  company 
before  the  board  had  any  knowledge  or  notice  of  the  claim  of  the 
executors,  and*  that  on  the  principle  laid  down  in  Dearie  y.    Co(ton,L.j. 
MaU  (1)  this  gave  priority  to  the  plaintiffs/ 

I  will  first  dispose  of  the  contention  iitged  on  behaK  of  the 
defendants,  that  in  fact  notice  was  giyen  of  their  claim  before 
any  was  giyen  of  the  plaintiffs'  (Charge.  What  the  executors 
relied  on  as  notice  was  this :  the  secretary  of  the  company  whose 
duty  it  was  to  keep,  under  the  control  of  the  board,  the  re- 
gister of  tmtisfers,  was  a  relation  of  James  Scott  Walker,  and 
be  was  present  wh^  on  the  day  of  ttie  fimeral  the  solicitor  of 
the  deceased  read,  amongst  other  doctements  relating  to  the  de- 
cesised's  estate^  the  agreement  under  whicih  the  exeoatofs  claim. 
Where  notice  to  the  board  is  necessary,  it  is  not  essential  that 
notice  should  be  giyen  formally,  but  notice  to  be  eflecttaal  must 
be  information  giyen  or  coming  to  them  as  directors,  or  in  a 
matter  relating  to  the  interests^  of  their  company.  But  here  the 
information  given  to  the'Seeretaiy  was  giyen  to.  him,  not  as 
secretary  to  the  company,  but  as  a  relation  of  the  deceased,  and 
not  with  reference  to  the  alhirs  or  business  of  the  company^  but 
as  explanatory  of  the  state  of  the  afiEedrs  of  the  deceased.  I  am 
of  opinion  that  the  defendants,  the  executcHS^  haye  not  shewn 
that  the  board  or  the  company  had  notice  of  their  claim  before 
they  receiy ed  notice  of  tiiat  of  the  {daintifis. 

We  must,  therefore,  consider  the.  question,  which  is  one  of  great 
importance,  whether  the  priority  of  notioe  giyen  by  the  plaintiffs 
is  sufficient  .to  displace  the  prior  r  claim  of  the  executors.  The 
company  was  (me  formed  under  the  C!ompanies  Act,  186%  and  the 
22nd  section  itf.  that  Act  is*  as.  follows :  ^'The  shares  or  other 
interest  of  any  member  in  a  company  under  .this  Act  shall  be 
personal  estate,  capable  of  being  tmnsferred  in  manner'  prcryided 
by  tiie  regulations  of  .tiie  company::  ••  ^thai  is-as  iar  aa  I  needread 
it.  Then  the  SOtii-sectim^is'  this,  ^'No  netiee^  of  any  trust, 
expressed,  implied,  or  oonstructiye,  shall  be  entered  on  the  tegister 

(1)  3  Ross.  1. 
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1884  or  be  receivable  by  the  registrar  in  the  case  of  companies  nnder 
SoaiTE  ti^is  'A.ct  and  registered  in  England  or  Ireland,"  These  two 
^bPaws"  sections  have  this  effect,  that  in  these  companies  shares  can  be 
V-  transferred,  so  as  to  give  a  right  as  against  the  company,  by  the 
Ukion  Co.  form  required  by  the  articles  or  deed  of  settlement,  and  then  s.  30 
Cotton.  L. J.  does  in  terms  provide  that  no  notice  of  any  trust  is  to  be  entered 
on  the  register.  That,  therefore,  excludes  any  notion  of  a  trust 
being  binding  as  against  the  company,  when  the  Act  has  pointed 
out  in  what  way  a  transfer  may  be  effectually  made  so  as  to 
compel  the  company  to  receive  the  transferee  as  a  shareholder. 
Then,  besides  this,  the  22nd  article  of  association  goes  perhaps 
even  a  little  further :  "  The  company  shall  not  be  bound  by  or 
recognise  any  equitable,  contingent,  future,  or  partial  interest  in 
any  share,  or  any  other  right  in  respect  of  a  share,  except  an 
absolute  right  thereto  in  the  person  from  time  to  time  registered 
as  the  holder  thereof."  Now,  of  course,  that  is  subject  to  this 
qualification,  that  if  there  is  a  transfer  executed  so  as  to  be 
effectual  under  the  Act,  and  in  accordance  with  the  regulations 
of  the  company,  the  transferee  has  a  right  a«  against  the  com- 
pany  (which  as  long  as  he  has  not  any  transfer  he  has  not)  to  be 
recognised  as  a  legal  shareholder  and  to  be  entered  upon  the 
register.  The  defendants  say  that,  having  regard  to  the  Act  and 
articles,  any  notice  to  the  board  would  be  inoperative  and  of  no 
effect,  that  the  Act  and  articles  justify  and  require  the  board  to 
disregard  any  notice  given  of  any  contract  affecting  shares  other 
than  an  effectual  deed  of  transfer.  This  contention,  I  think,  goes 
too  far.  The  clause  in  the  Act,  and  that  in  the  articles,  prevent 
anyone  from  asserting  as  between  himself  and  the  company,  that 
he  is  entitled  to  the  position  or  any  of  the  benefits  of  the  position 
of  a  shareholder,  imless  he  is  an  allottee  of  shares,  or  a  transferee 
under  an  instrument,  such  as  is  required  by  the  constitution  of  the 
company.  But  neither  the  Act  of  Parliament,  nor  the  articles,  in 
any  way  lay  down  that  the  directors  can  neglect  a  notice  inform- 
ing them  of  circumstances,  which  render  it  wrong  (ot  them  to 
accept  or  recognise  a  transfer  by  the  registered  shareholder,  so  as 
to  defeat  or  prejudice  rights  of  which  they  have  been  informed  by 
the  notice.  This  is,  I  think,  in  accordance  with  the  view  expressed 
by  Lord  Westbury  in  Be  Stewart.  (1)     What  he  says  is  this — he 

(1)  4  De  G.  J.  &  S.  543,  at  p.  548. 
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is  referring  to  an  enactment  like  that  which  I  have  read — ^'  The 
object,  therefore,  of  the  legislature  was,  that  all  persons  appear- 
ing on  the  register  should  haye  a  clear  title  not  incumbered  by 
the  embarrassment  which  must  arise  if  the  legal  title  were  per- 
mitted to  be  affected  by  notice ;  or,  in  other  words,  that  the  com- 
pany itself  should  not  be  bound  by  any  trust,  and  that  no  notice 
should  have  any  effect  as  against  the  company."  In  my  opinion, 
where  the  board  have  actual  knowledge  of  circumstances  which 
shew  a  claim,  though  an  equitable  one,  to  shares,  it  would  be  their 
duty  to  refuse  to  register  a  transfer  by  the  shareholder,  apparently 
in  violation  of  the  rights  of  which  they  haye  knowledge,  until 
they  have  investigated  the  conflicting  claims,  or  have  given  notice 
to  the  person  whose  claims  are  apparently  inconsistent  with  the 
proposed  transfer.  The  company  are  not  bound  to  recognise 
trusts,  and,  in  my  opinion,  cannot  be  made  liable  for  accepting  a 
transfer  by  any  notice  not  to  allow  a  transfer,  or  by  any  knowledge 
of  the  board  of  feicts  inconsistent  in  equity  with  his  right  to 
transfer.  But  here,  as  in  most  companies,  it  is  part  of  the  duty 
of  the  board  to  control  the  entries  on  the  register.  I  do  not  say 
that  the  directors  would  in  all  cases  be  liable,  if  they  registered  a 
transfer  inconsistent  with  an  equitable  claim  of  which  they  have 
received  notice,  or  that  they  are  bound  to  keep  a  register  or  record 
of  such  notices ;  but  where  they  are  asked  to  register  a  transfer 
which  from  circumstances  in  fact  known  to  them  at  the  time 
would  be  in  violation  of  the  rights  of  others,  in  my  opinion  they 
cannot,  either  safely  to  themselves  or  without  disregard  of  their 
duty,  register  the  transfer,  at  least  without  allowing  time  for 
inquiry  and  for  the  assertion  of  the  equitable  rights,  if  any,  in- 
consistent with  the  claim  to  register  the  transfer.  Of  course  as 
against  a  legal  transferee  any  one  having  an  equitable  title  would 
have  no  right  to  be  registered,  unless  the  person  having  the 
legal  transfer  had  notice  of  the  equity  at  the  time  he  took  that 
which  gave  him  what  is  equivalent  to  a  legal  right,  a  right  to  go 
directly  against  the  company  to  be  registered.  The  cases  on  the 
question  whether  shares  are  in  the  order  and  disposition  of  a 
bankrupt,  which  I  shall  hereafter  examine,  are  inconsistent  with 
the  contention  that  notice  to  the  board  can  be  treated  as  a  nullity, 
or  as,  under  all  circumstances,  of  no  effect.     But  the  question 
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nevertheless  remains,  i^kether  the  principle  as  ito  prierity  esti^ 
blished  in  DecurU  Vi  Hall  (l)'is  applicable  toequitable  assignxktentB 
of  shares  in  companies  where,  imtil  an  effectual  instrument  of 
assignment  isiexeonted,  th^ere  can  be  no  claim  against  the  com- 
pany, however  complete  in  equity  the  contract  of  assigmiient  may 
be  as  between  the  shar^older  and  his  transferee.^  Whose  there  is 
an  assignment,  availaUe  only  in  equity,  of  an»  interest  in  per- 
sonalty vestedin  a'trusteet,  or  of  a  debt  d^e  to  the  assignor,  there 
notice  is  necessary,  for  until  notice  is  given,  the  trustee  can. pay 
to  his  original  cestui  que  trust,  and  the  debtor  may  pay  to  his 
creditor.  But  after  notice  the  trustee  holds  the  fund  in  trust  for 
the  assignee,  and  the  debt(Nr  cannot  obtain  a  good  discharge  with* 
out  the  concurrence  of  the  transferee..  In  equity^  without  any 
further  act  done  by  the  assignor  tiiere  is^*  €U3  against  the  trustee 
or  debtor,  a  change  of  the  person -.entitled  ta  be  considered  the 
cestui  que  trust  or  creditor,  and  disregard  of  the  asi^gnment  -will^ 
in  equity,  make  the  trustee  or  debtor  liable.  :In  a  case  like  the 
present  the  company  do  not  recognise,  .and  are  in  no  way  bound 
to  recognise  trusts,  and  there  ia  no  claim  against  the  company, 
unless  and  u^til  a  transfer  of  the  shares  is  executed.  But  the 
cases  as  to  order  and  disposition  are  strongly  relied  upon  by  the 
plaintiffs  and  must  be  considered*  These  decisions  establish  that 
in  cases  where  shares  in.  companies  would  otherwise  be  in  the 
order  and  disposition  of  a  bankrupt,. the  knowledge  of  the  board 
previously  to  the  bankruptcy  of  an  existing  equitable  claim,  will 
prevent  the  shares  from  being  within  the  order  and  disposition 
clause.  Some  of  these  decisions  may  be  explained  by  the  sugges- 
tion  which  has  been  made,  that  where  the  notice  has  been  given 
by  the  person  entitled  to  the  equitable,  charge  or  interest,  this^ 
even  though  the  notice  were  ineffectual,  would  establish  that  the 
shares  were  not  left  in  the  order  and  disposition  of  the  bankmpt 
with  the  consent  of  the  true  owner.  But  this  explanation  cannot 
apply  to  the  decision  in  the  case  of  the  Agra  Bank  (2),  where  no 
notice  was  given  by  the  equitable  incumbrancer,  but  the  directors 
had  knowledge  of  the  transaction.  These  cases,  therefore,  esta* 
blish  that  notice  to  or  knowledge  of  the  board  is.  effectual  to 
prevent  a  subsequent  transfer  by  the  shareholder,  that  is,  take 

(1)  3  Russ.  1.  (2)  Law  Rep.  3  Ch.  555. 
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them  ont  of  his  dispositioiu  But  in  none  of  these  cases  was  there 
any  question  as  to  the  effect  of  notice  on  the  priority  of  equitable 
incnmbrancersy  and  in  all  cases  the  equitable  incumbrance  was  of 
necessity  prior  in  date  to  the  title  of  the  assignee.  Moreotrer,  in 
these  cases  where  in  the  absence  of  notice  the  title  of  thie  assignee 
in  bankruptcy  prevailed,  nothing  further  remained  to  be  done  by 
the  shareholder,  inasmuch  as  where  shares  are  in  the  ord^r  hhd 
disposition  of  a  bankrupt,  the  Act  gives  the  assignee  in  bank* 
ruptcy  a  right  thereto.  These  cases,  therefore,  are  quite  satisfied 
by  givmg  to  a  notice  to  the  board  of  an  equitable  incumbrance 
on  shares  the  effect  of  requiring  the  board  not  to  register  a 
subsequent  transfer  without  inquiry  whether  it  is  in  violation  of 
rights  created  by  the  transferor.  As  already  pointed  out,  there 
is  an  essential  difference  between  the  nature  of  shares,  and  of  an 
equitable  assignment  thereof,  and  that  of  choses  in;  action  properly 
so  called,  and  assignments  thereof,  and  in  my  opinion  we  ought 
not  to  apply  the  rule,  established  as  regards  the  latter, 'to  a 
subjeet-matter  of  so  different  a  nature,  or  to  lay  down  that  a  prior 
equitable  interest  in  shares  is  to  be  postponed  to  one  later  in  date, 
merely  because  the  person  entitled  to  the  latter  has  first  given 
notice  of  his  claim,  unless  we  are  compelled  by  decisions  so  to 
hold. 

There  is,  I  think,  one  decision  only,  which  can  be  quoted  by  the 
plaintiffs  as  in  their  favour,  Martin  v.  Sedgwick,  (1)  In  that 
case,  as  reported.  Lord  Langdale  held  that  the  interest  of  a  cestui 
que  trust  of  shares  must  be  postponed  to  the  claim  of  a  person 
holding  a  security  apparently  effectual  only  in  equity,  created  by 
the  trustee  of  the  shares,  of  which  he  had  given  notice  to  the 
company,  on  the  ground  that  the  cestui  qui  trust  had  given  no 
notice  to  the  company.  If  this  was  in  fact  the  decision,  this 
Court  is  not  bound  by  it,  and,  I  think,  should  decline  to  follow  it, 
and  indeed  it  must  be  considered  as  having  been  overruled  by 
Pinkett  v.  Wright  (2),  afterwards  affirmed  in  the  House  of  Lords.  (3) 
But  in  the  case  of  Ex  parte  Batdton  (4),  Turner,  L.J.,  expressed 
himself  in  terms  which  strongly  support  the  phdntifis'  contention. 
Any  opinion  expressed  by  Turner,  L.  J.,  is  entitled  to  the  greatest 
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weight ;  but  the  opinion  which  he  expressed  was  not  necessary  for 
the  decision  of  the  case  before  him,  which  was  one  under  the  order 
and  disposition  clauses  of  the  Bankruptcy  Act ;  and  no  decision 
except  that  of  Martin  v.  Sedgwick  (1)  could  be  quoted  by  the 
plainti£fs  in  support  of  the  yiew  thus  expressed  by  Turner,  Ii.J. 
In  my  opinion  we  ought  not  to  be  induced  by  respect  for  what  he 
said,  to  apply  the  rule  established  in  Dearie  y.  MaU  (2)  to  deal- 
ings with  property,  to  which  in  principle  that  rule  is  in  our  opinion 
not«  applicable.  In  my  opinion  notice  of  an  equitable  claim  to 
shares  giyen  to  directors  under  circumstances  like  those  of  the 
present  case,  giyes  no  right  as  against  the  company,  and  operates 
only  as  a  notice  to  them  not  to  allow  a  transfer  without  giying 
the  person  of  whose  claim  they  haye  notice  a  reasonable  time  to 
enforce  his  claim,  and  that  it  is  effectual  only  for  a  reasonable 
period,  that  is,  for  the  time  during  which  it  must  be  presumed 
that  the  facts  remain  present  to  the  minds  of  the  directors,  and 
that  they  ought  to  consider  the  claim  as  a  continuing  one,  but 
that  it  in  no  way  affects  the  priority  inter  se  of  those  who  hare 
claims  to  the  shares  ayailable  only  in  equity. 

That  is  the  most  important  point  in  the  present  case;  but 
there  was  another  point  urged  on  behalf  of  the  plaintiffs  which 
must  not  be  disregarded.  It  was  this,  they  said  that  here  the 
executors  had  intentionally  abstained  £rom  giying  any  notice  to 
the  company  of  their  claim,  or  seeking  to  get  a  transfer  of  the 
shares.  That  was  so,  but  it  was  not  done  in  order  that  James 
Montgomery  Walker  might  be  enabled  to  deal  with  the  shares ; 
that  would  haye  made  it  a  yery  different  case,  that  would  haye  been 
an  act  of  fraud  on  the  part  of  the  executors,  intentionally  enabling 
him  to  commit  a  fraud,  and  if  they  had  done  so  of  course  they  must 
haye  suffered  for  it.  But  it  was  this,  they  did  not  wish  to  make 
the  &ct  of  the  charge  known  to  his  fellow  directors ;  and  if  it  had 
appeared  that  the  plaintiffs  had  adyanced  their  money  in  con- 
sequence of  no  notice  haying  been  giyen,  it  would  haye  been  a 
matter  which  would  .haye  required  yery  serious  consideration, 
but  in  fact,  as  fsur  as  I  can  see  on  the  eyidence  here,  the  plainti& 
substantially  did  nothing  to  their  prejudice  in  reliance  on  the 
fact  that  there  was  no  notice  of  any  claim  against  these  shares. 

(1)  9  Beav.  333.  (2)  3  Russ.  1. 
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James  Montgomerjr  Walker  was  very  largely  indebted  to  them, 
and  when  he  was  very  largely  indebted  to  them  they  took  an 
agreement  from  him  to  transfer  these  shares.  No  doubt  that 
would  make  it  an  agreement  for  ralaable  consideration,  but  they 
did  not  advance  money  on  the  faith  of  those  shares  being  the 
unfettered  property  of  James  Montgomery  Walker.  In  my  opinion 
they  cannot  therefore  on  that  ground,  if  the  executors  of  James 
Scott  Walker  are  otherwise  entitled  to  priority,  contend  that 
they  have  the  equity  against  the  executors  which  will  enable 
them  to  set  aside  the  prior  equitable  title  of  the  executors. 

LiKDLEY,  L.J«  The  first  matter  for  consideration  is  the  title 
of  the  plaintiffs  and  of  the  defendants.  The  defendants'  title  is 
equitable  only ;  they  hold  a  blank  transfer  and  the  share  certifi- 
cates, but  the  legal  title  clearly  is  not  in  them.  The  plaintiffs' 
title  is  also  equitable  only.  They  held  a  transfer  in  blank,  and 
then  filled  it  up,  but  notwithstanding  the  reference  to  it  by  the 
transferor  in  his  letters  of  indemnity  the  ti^msfer  in  its  complete 
state  was  never  seen  by  him,  nor  is  there  any  evidence  to  shew 
that  he  knew  how  it  was  filled  up  or  the  state  in  which  it  was, 
when  it  is  contended  that  he  ought  to  be  treated  as  having  re* 
delivered  it.  Had  there  been  such  evidence,  I  should  have  been 
prepared  to  infer  a  delivery  after  the  transfer  had  been  duly  filled 
up  on  the  authority  of  the  case  of  Hvdwm  v.  BevM.  (I)  But  as 
the  evidence  stands,  I  think  such  an  inference  ought  not  to  be 
drawn,  and  Lopes,  J.,  who  tried  the  case  and  heard  the  evidence, 
arrived  at  the  same  conclusion. 

The  plaintiffs  therefore  must  be  treated  as  having  only  an  agree- 
ment to  transfer,  and  not  as  the  legal  transferees  of  the  shares  by 
virtue  of  a  deed  duly  executed  by  the  transferor.  The  titles  of 
both  parties  being  equitable,  the  next  point  to  determine  is  their 
priorities. 

The  defendants  contended  that  they  were  entitled  to  priority, 
fiisti  because  their  security  was  first  in  point  of  time  and  they  gave 
notice  of  it  to  the  company  before  the  plaintiffs  gave  the  company 
notice  of  their  security ;  and  secondly  because  even  if  the  defend- 
ants did  not  first  give  notice  of  their  security,  still  it  was  first  in 

(1)  6  Bing.  368. 
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^8^  ppiot  of.  date,  and  they  lutvefdone  nothing  wliich  entitles  the 

Q^ai^  plai|itiffs  tq  9ay  that  they  bavei acquired  u.  better  right  tfinn  the 

MPAwf  defendants  to  the  legal  owneidiip /cf  the  shareia. 

V.  ,   The  plaintiffs^oti  the  otheohand^contefidtiiat  they  axe  entiiled 

Xbahwats  .     , 

UvipN  Co.  to  pnority  OTer  the  defendants,  (firstybeeanser^tke  plaintiffii  first 
I4iidi^,  I*. J.  gay^  notiae.<>f  their  security  to  >  the  Tramways  Union  Company ; 
ai^d,  seoondly,  because.eyen  if  this  is  BOtranfficient,  still,  by  reason 
of  the  conduct  of.  J.  S*  Walker  and  4he  defendants,  the  plaintiffs 
ha^ve. acquired  a  better  right  than  they  to  the  legal  ownership  of 
the  shares. 

It  will  be  convenient  first  to  consider  the  question,  whether  the 
Tramways  Company  had  notice  of  the  defendants'  security  before 
the  plaintiffs  gave  notice  of  Iheif  seeurity.  The  notice  alleged  to 
haye  been  given  to  the  company  of  the  defendants'  security  was 
given  as  follows:  Mr.  J.  K  Walher,  who  was  secretary  of  the 
Tramways  Union  Company,  was  present  at  the  funeral  of  Mr.  J.  S. 
Walker.  On  that  oecadion  the  agreement  crettfcing  his  security 
was  read,  and  Mr.  J.  E.  Walker  said  in  his  evidence  that  he 
recoUeated  the  clause  in  -tixe^  agreement  relating  to  the  shares^ 
because  it  interested  him  as  secretary  to  the  company;  bat  he 
also  stated  that  he  did  not  consider  the  notice  at  the  funeral  an 
official  notice.  Under  thelse  circumstances  Lopes,  J.,  held  that 
what  took  place  at  the  funeral  was  not  notice  to  the  company  of 
the  defendants'  security,  and  I  entirely  concur  in  his  decision  on 
this  point.  The  secretary  was  in  neway  re^fesenting  the  com- 
pany at  the  funeral ;  no  notice  was  given  to  him  as  the  agent  of 
the  company,  nor  did  he  acquire  any  knowledge  of  the  defendants' 
security  whilst  transacting  the 'company's  business,  or  in  any  way 
for  or  on  behalf  of  the  company.  It  appears  to  me^  therefore^ 
impossible  to  treat  the  company  as  having  acquired  through  him 
notice  <tf  the  defendants'  securitybefore  the  plainti£fe  gave  notice 
of  theirs. 

I  proceednow  to  consider  whether  the  j^laintiffs  obtained  priority 
oter  the  defendants  by  first  giving  notice  to  the  company  of  their 
security  and  requiring  the,  company  to. register  them.  Lopes,  J., 
decided  this  point  in  favour  of  the  plaintifi&r  The  point  tiius 
raised  is  one  of  very  great  importance,  and  it  is  surprising  to  find 
how  little  authority  there  is  upon  it    It  becomes  necessary,  there- 
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fore,  to  examine  it  carefully  upon  .principle.    In  the  first  plaee  it  1884 

is  necessary  to  bear  in  mind  that  we  have  to  deal  with  a  company  g^^^r^ 

registered  under  the  Companies  Act,  1862,  and  not  with  a  com-  %^^ 

pany  which  is  a  mere .  partnership  with  tmnsfemble  shares,  not  ^ 

Tramways 

governed. by  any  statute.  Shares  in:  companiea  governed  by  the  Ukiom  Co. 
Companies  Act»  1862,  are  declared  by  s..  22  to.  be  personal  estate  btau^L.j. 
capable  of  .being  transferred  in  manner  provided  by'the^iegnla- 
tions  of  the  company^  The  interest,  of  a  shareholder  is  a  legal, 
not  an  equitable  .interest,  and  thi&  legal  inAeeest  is  capable  ^of 
legal  transfer.  The  form  of  transfer,  for  example,  whether  it  is  to 
be  by  deed  or  not,  depends  on  the  regulations  of  the  company. 
In  this  particular  company  a  deed  was  necessary. .  When  a  share* 
holder,  entitled  to  transfer  his  shares,  has  duly  exeeuted  a  proper 
transfer  to  an  unobjectionable  tsansfesee  who  has*  duly  accepted  a 
tomsfer,  the  transferee  has  a  legal  right  to  the  shares  transferred, 
and  he  can  compel  the  company  by  legale  asv distinguished  from 
equitable,  proceedings  to  recognise  his  title,  and  can  compel  the 
company  by  legal  proceedings,  taken  in  his  own  name^  to  agister 
him  as  a  shareholder.  In  this  respect  ahares  are  'different  from 
debts,  and  by  reason  of  thi»  difference-it  has  been  held^  and  I 
think  properly,  that  shares  in  companies  governed  by  the  Com* 
panics  Act»  1862>  are  not  dioses  in  action  within  Uie  meaning  of 
the  rqmted  ownership  clause,  &  15,  of  the  Bankruptoy  Act,  1869 : 
Ex  poftie  Union  Bomk  of  Mcmchsster.  (1).  Shares  in  companies  are 
no  doubt  often  spoken  of  as  ehoses  in  action  ;<  but  4hat  expression, 
which  was  originally  confined  to  debts,  has.  unfpitunately  been 
gradually  extended  to  all  incorporeal  personal'  property, — for 
example.  Government  annuities,  copyrights,  and  patents.  But 
if  shares  in  companies  registered  under  the  Companies  Act,  1862, 
are  spoken  of  as  ehoses  in  action,  care  must  be  .taken>  not  to  over- 
look the  feet  that  their  transferee. has  a  legal,  and  not  merely  an 
equitable^  right  to  become  a  shareholder.  If  a-  shareholder  in  a 
company  governed  by  the  Companiea  Act,  1862,  does,  not  transfer 
his  shares,  but  agrees  to  tmnsfer  them  or  to  hold  them  upon  trust 
for  another,  either  absolutely  or  by  way  ot  security,  there  can  be 
no  doubt  as  to  the  validity  of  the  agreement^  nor  as  to  the  effect 
of  it  as  between  the  parties  to  it.   .As  between  them  the  agree* 

(i;  Law  Bep.  12  £q.  354. 
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ment  or  trust  can  be  enforced ;  but  as  regards  the  company  the 
sliareholder  on  the  register  remains  shareholder  still.  He  is  the 
person  to  exercise  the  rights  of  a  shareholder, — for  example,  to  vote 
as  such,  to  receive  dividends  as  such,  and  to  transfer  the  shares. 
On  the  other  hand,  he,  and  he  alone,  is  liable  for  calls  and  to  be 
put  on  the  list  of  contributories  if  the  company  is  wound  up.  The 
person  having  the  beneficial  interest  in  the  shares  has,  as  against 
the  company,  no  right  to  them ;  he  has  as  against  the  company 
no  right  to  have  them  registered  in  his  own.  name.  But  it  is 
necessary  to  consider  another  matter,  viz.,  the  effect  of  a  notice 
given  to  a  company  by  a  cestui  que  trust  or  equitable  mortgagee 
of  shares  in  it,  and  in  particular  it  is  necessary  to  consider  whether 
after  such  a  notice  the  company  can  properly  decline  to  permit 
the  registration  of  a  transfer  by  the  registered  holder  of  the  shares. 
It  is  obvious  that  fhe  question  is  one  of  the  utmost  importance 
not  only  to  equitable  owners  and  mortgagees  of  shares,  but  also 
to  companies ;  for  whilst  on  the  one  hand,  if  the  notice  is  valueless, 
an  equitable  owner  or  mortgagee  will  be  at  the  mercy  of  the 
registered  owner,  yet  on  the  other,  if  the  notice  operates  as  a 
stop  on  the  transfer  of  the  shares,  companies  must  be  careful  to 
preserve  such  notices  and  not  to  disregard  them.  A  very  onerous 
duty  will  be  thrown  upon  companies,  for  they  will  in  this  case  not 
only  have  to  keep  a  register  of  shareholders  and  of  transfers,  bat 
in  some  shape  or  other  a  register  of  notices  of  equitable  interests. 
Now,  if  we  turn  to  the  Companies  Act,  1862,  we  shall  find  enact- 
ments requiring  companies  governed  by  it  to  keep  a  register  of 
members :  ss.  25-37.  Moreover,  upon  the  production  of  a  proper 
transfer  duly  executed,  either  a  transferor  or  a  transferee  can 
require  the  company  to  substitute  the  name  of  the  transferee  for 
that  of  the  transferor  on  the  register :  see  Companies  Act,  1862, 
s.  35,  and  Companies  Act,  1867,  s.  26.  Provision  is  also  made  for 
the  registration  of  holders  of  share  warrants  entitling  the  bearer 
to  be  registered  as  a  member  (that  is,  by  the  Companies  Act,  1867, 
s.  27,  and  following  sections).  There  is,  however,  no  provision  in 
the  Companies  Act,  1862,  or  in  any  of  the  Acts  amending  it, 
requiring  the  company  to  keep  any  register  of,  or  to  preserve  any 
notice  of,  any  change  in  the  equitable  interest  in  shares.  On  the 
other  hand,  s.  30  of  the  Companies  Act,  1862,  seems  expressly 
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intended  to  exonerate  them  from  any  such  duty.    That  section       1884 
enacts  that  "  no  notice  of  any  trust,  expressed,  implied,  or  con-      Sociutb 
structive,  shall  be  entered  on  the  register  or  be  receivable  by  the     ,>b  pams 
registrar."    In  the  face  of  this  enactment  it  is  diflScult  to  hold    t^^^^'^^^s 
that  companies  are  bound  to  pay  any  attention  to  notices  of    Union  Ck). 
equitable  interests  in  shares.   They  are  to  be  kept  off  the  register,    Lindiey,  l.j. 
but  the  enactment  is  reduced  to  a  mere  regulation  as  to  the  form 
of  a  particular  book,  if  notices  of  trusts,  although  kept  out  of  it, 
are  to  be  preserved  elsewhere  by  companies  and  are  to  be  attended 
to  by  them.   I  cannot  put  so  narrow  a  construction  on  this  section. 
Article  22  of  the  Tramways  Union  Company  is  more  emphatic 
than  s.  30  of  the  Act.    It  has  been  read,  and  I  therefore  do  not 
deem  it  necessary  to  read  it  again.    In  the  absence  of  some 
statutory  enactment  entitling  companies  to  ignore  notices  of 
equitable  assignments,  it  is,  to  say  the  least,  doubtful  whether 
they  can  safely  do  so,  even  although  they  may  attempt  to  entitle 
themselves  so  to  do  by  agreement  or  otherwise.    That  question 
will  be  found  discussed  in  Williams  v.  Thorp.  (1)    The  section 
in  question  appears  to  me  to  remove  this  doubt,  and  to  relieve 
companies  registered  under  the  Companies  Act,  1862,  from  the 
duty  of  attending  to  mere  notices  of  equitable  interests. 

It  must  not  be  forgotten  that  a  cestui  que  trust  or  equitable 
mortgagee  of  shares  who  is  entitled  to  restrain  a  transfer  can 
apply  to  the  High  Court  under  5  Vict.  c.  5,  s.  4,  and  Order  XLVI., 
for  an  order  restraining  the  company  from  allowing  a  transfer  to 
be  made,  and  this  appears  to  me  to  be  his  only  remedy  where  he 
is  not  himself  a  transferee,  and  as  such  entitled  to  be  registered 
as  a  shareholder.  I  wish  to  guard  myself  against  being  supposed 
to  go  too  far :  I  have  no  doubt  that  if  directors  allow  a  transferor 
to  make  a  transfer  which  they  know  to  be  fraudulent,  they  could 
be  made  liable  for  the  value  of  the  shares  transferred,  they  would 
make  themselves  parties  to  his  fraud.  Moreover,  a  refusal  by 
directors,  or  an  omission  on  their  part,  to  pay  attention  to  a  notice 
given  to  them  by  a  person  having  an  equitable  interest  in  shares, 
and  requiring  the  directors  not  to  register  a  transfer  for  such 
time  as  may  be  necessary  to  allow  him  time  to  apply  for  a  proper 
restraining  order,  would  be  prima  facie  improper.    Such  conduct 

(1)  2  Sim.  257.       ^ 
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1894  on  the  part  of  dite^tofs  rmless  explikined  would  be  strong  dyidence 
goa^  of  frand  on  their  j^art.  But  thiis  is  quite  consistent  with  holding 
DB^A^  companies  not  bound  to  take  notice  of  equitable  interests  in 
shares,  not  f6llowed  up  by  proceedings  to  restrain  a  transfer.  It 
is  said,  however,  that  in  Ex  parte  Stewart  (1)  Lord  Westbury  put 
a  different  construction  on  an  enactment  similar  to  s.  30  of  the 
Companies  Act,  1862.  In  Ex  parte  Stewart  (1)  the  directors  of  a 
company  registbred  under  the  Companies  Act,  1856,  borrowed 
money  for  the  company  from  its  bankers.  One  of  the  directors, 
with  the  knowledge  of  the  others,  deposited  the  certificates  of  his 
shares  with  the  bankers  ad  a  s^utity  for  this  loan;  and  after- 
wards became*  bankrupt.  The  bankbrs  gayef  no  notice  of  the 
deposit  to  the  comptoy,  but  all  thd  directors  knew  of  it*;  it  was 
one  of  the  conditions  of  their  loan.  The  Joint  Stock  Companies 
Act,  1856,  contained  s.  19  similar  to  s.  80  of  the  Companies  Act, 
1862,  and  it  was  contended  by  the  assignees  of  the  bankrupt  that 
the  notice  which  the  directors  had  of  the  transaction  did  not  bind 
the  company  ecnd  was  nugatory,  and  thieit  the  shares  belonged  to 
the  assignees  as  being  in  the  order  and  disposition  of  the  bank- 
rupt with  the  teons^nt  of  the  true  Owners.  Lord  Westbury  held 
that  this  contention 'could  not  prevail,  for  that,  having  regard  to 
the  noticewhich  all  the  directors  had  of  the  deposit  of  the  certi- 
ficates with'  the  bankers,  it  coikld  not  be  said  that  the  i^ares  were 
in  the  order  and  disposition  of  the  bankrupt  with  their  consent. 
I  need  not  read  Lord  Westbury's  judgment ;  it  will  be  found  at 
pages  547  and  548.  It  will  be  observed  that  Lord  Westbury  wa* 
careful  to  point  out  that  the  company  was  not  bound  to  recognise 
the  equitable  title  of  which  it  might  have  notice ;  but  he  at  the 
same  time  held,  as  a  matter  of  fact  rather  than  of  law,  that  the 
notice  involved  in  the  transaction  itself  excluded  the  inference 
that  the  bankers  permitted  the  bankrupt  to  continue  the  apparent 
owner  of  the  shares.  UndiBr  the  Circumstances  of  the  case  before 
Lord  Westbury  it  would  have  been  a  gross  breach  of  faith  towards 
the  bankers  and  'against  their  own  interests,  if  the  directors  had 
allowed  tiie  shares*  to<  be  -  transferred  to  the  prejudice  of  the 
bankers.  Lord  Westbufry's  decision,  therefore,  was  perfectly  cor- 
rect, but  it  is  no  authority  for  the  general  proposition  that  a 

(1)  4  De  G.  J.  &  S.  543. 
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company  registered  und^r  the  Companies  Act,  1856  (or  1862)  is       1884 
bonud  tp  take  notice  of  the  beneficial  interests  in  shares  held  by     sooibt^ 
its  meniberSy  or  is  bound  to  prevent  a  transfer  by  such  members,    ^^^^^ 
simply  because  notice  of  a  trust  or  equitable  secunty  is  giyen.to         «• 
the  company.    I  understand  Lord  Westbury's  view  to  have  been    Vmov  Oo. 
clearly  contrary  to  such  a  proposition.    Ex  parte  LUUeddle  (1)    uasiey,h,j. 
and  Ex  parte  BouUon  (2)  shew  that  if  shares  in  dock  and  railway 
companies  are  equitably  assigned  or  are  left  standing  in  the  name 
of  a  bankrupt,  they  pass  to  his  assignees  under  the  order  and  diEh 
position  clause  if  no  notice  of  the  assignment  is  given  to.  the 
company,  but  do  not  so  piass  if  notice  is  given.    In  Ex  parte 
LitUedale  (1)  the  giving  of  the  notice  was  considered  as  essential 
to  perfect  the  equitable  title>  and  as  preventing  a  tnmsfer  by  the 
registered  shareholder :  see  6  De  G-.  M.  &  G.  784.  rSTow,  as  the 
Companies  Clauses  Consolidation  Act  contains  a  section  exone^ 
rating  the  companies  to  whidi  it  aj^lies  from  noticing  !t9ustS|  (and 
it  did  certainly  i^ply  to  the  company  in  question  in  Ex  parte 
BouUan  (2),  and  probably  also  to  the  others,)  these  cases  go  along 
way.    In  Ex  parte  LittledaU  (1),  however,  the  attention  of  the 
Court  was  not  eidled  to  the  trust  section,  but  in  Ex  parte  Baul- 
ton  (2)  it  was,  and- it  is  curious  to  observe  hbw  cautious  the  Court 
was.    In  Ex  parte  Baulton  (2)  it  was  contended  that  the  company 
had  notice  of  the  assignment,  but  the  Court  held  the  contrary^ 
There  was,  theiefose,  nothing  in  that  case  to  take  the  shares  out 
of  the  reputed  ownership  of  the  bankrupt.    Enight  Bruce»  L.  J., 
said :  **  Whether  the>  security  could  have  been  made  safe  against 
bankruptcy  without  a  transfer  I  do  not  say;  a  transfer,. how* 
ever,  was  not  promised,  intended,  or  expected  on  either  side." 
Turner,  L.J.,  went  a  little  further,  and  says  this,  which  will  be 
found  at  page  178^  *^  On  the  other  hand  it  was  contended  on  the 
part  of  the  respondent  that  the  shares  could  be  equitably  mort*- 
gaged,  and  that  no  notice  to  the  company  was  required,  but  -that 
if  notice  was  required  these  was  in  this  case  suffiei^it  notice*    It 
is  not  necessary^  £ 'think,  to  give  say  opinion  upon  the  question 
whether  Idiece  can^besr^alid  equitable  mcotgage  of  railway  shaiea, 
and  I  do  not  mean;  therefore  to  give  my  opinion  upon  that  pointy 

(1)  6  De  G.  M.  &  G.  714.  (2)  1  De  G.  &  J.  163. 


456  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1884  but  assuming  that  such  mortgages  can  be  made,  I  am  of  opinion 
Society  that  all  the  requisites  which  are  essential  to  mortgages  of  other 
dkPabm  choses  in  action  must  be  observed,  and  that  notice  to  the  company 
,^  ^-  was  therefore  necessary."  I  understand  this  observation  to  mean 
Union  Go.  in  substance :  "  Assume  that  a  notice  to  the  company  would  have 
undiey,  L.J.  boon  effectual  to  take  the  shares  out  of  the  order  and  disposition 
of  the  bankrupt,  still,  as  there  was  no  notice,  they  were  in  his 
order  and  disposition."  The  case  of  Ex  parte  Agra  Bank  (1) 
appears  at  first  sight  to  offer  more  difficulty.  The  Court  of 
Appeal  there  held  that  shares  registered  in  the  name  of  a  bank- 
rupt were  not  in  his  order  and  disposition,  inasmuch  as  the  share 
certificates  had  been  deposited  by  him  with  his  bankers  as  a 
security  for  a  loan,  and  the  directors  knew  it,  although  the 
bankers  had  given  no  notice  to  the  company  of  their  security. 
The  Court  there  came  to  the  conclusion  that  the  directors  could 
not  properly  have  permitted  a  transfer,  and  it  certainly  looks  as 
if  the  Court  thought  that  the  company  was  bound  to  recognise 
the  equitable  title  of  the  bankers.  This  may  have  been  so  as 
regards  the  company  then  in  question.  The  company  was  called 
the  San  Pedro  del  Monte  Silver  Mining  Company,  and  it  does  not 
appear  under  what  statute,  if  any,  it  was  formed.  No  statutory 
enactmeut  relating  to  the  non-recognition  [of  trusts  was  referred 
to  in  argument  or  noticed  by  the  Court.  Under  these  circum- 
stances it  would  not  be  safe  to  take  this  case  as  deciding  more 
than  that  the  shares  there  in  question  were  not  in  the  order  and 
disposition  of  the  bankrupt,  inasmuch  as  the  directors  knew  that 
the  shares  were  not  in  fact  the  bankrupt's  property.  There  are 
many  other  decisions  on  the  reputed  ownership  clause,  and  its 
application  to  shares  in  companies,  but  they  go  no  further  tlian 
those  I  have  noticed.  When  carefully  examined,  none  of  the 
cases  on  the  reputed  ownership  clause  decide  that  it  is  the  duty 
of  companies  registered  under  the  Companies  Act,  1862  (or 
governed  by  any  other  statute  containing  such  a  clause  as  s.  30), 
to  attend  to  notices  of  equitable  assignments  of  their  shares.  In 
the  absence  of  authority  to  the  contrary,  it  appears  to  me  that  as 
regards  companies  registered  under  the  Companies  Act^  1862, 

(1)  Law  Rep.  3  Ch.  655. 
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there  is  no  such  duty,  and  that  to  decide  otherwise  would  be  1884 
virtually  to  render  s.  30  of  no  practical  value.  It  is  the  duty  of 
such  companies  to  attend  to  proper  transfers  but  not  to  notices  of 
equitable  titles,  or  to  notices  not  to  transfer  given  by  persons 
having  equitable  interests,  unless  they  have  obtained  or  are  about 
to  apply  for  a  restraining  order  under  the  statute  5  Vict.  c.  5,  or  undiey,  ujr 
an  injunction.  If  this  view  be  correct,  it  follows  that  there  is 
uo  room  for  the  application  to  shares  in  such  companies  of  the 
doctrines  laid  do^n  in  Dearie  v.  Sail  (1),  and  according  to  which 
the  assignee  of  a  trust  fund  or  debt  must,  in  order  to  protect  him- 
self, give  notice  to  the  trustee  or  debtor,  as  the  case  may  be,  of 
the  change  that  has  taken  place  in  the  right  to  receive  the^und 
or  debt.  If  after  such  notice  the  trustee  or  debtor  pays  the  ori- 
ginal cestui  que  trust,  or  creditor,  he  pays  the  wrong  person,  and 
is  liable  to  pay  over  again.  On  the  other  hand,  if  no  such  notice 
is  given,  the  trustee,  or  debtor,  has  no  reason  for  not  paying  his 
original  cestui  que  trust  or  creditor,  and  the  assignee  of  the  trust 
fund  or  debt  has  only  himself  to  blame,  if  such  payment  is  made 
and  he  loses  the  benefit  of  the  assignment  in  his  favour.  It  is 
not  difficult  to  see  how  similar  reasoning  can  be  applied  to  shares 
in  companies  not  exonerated  from  the  duty  of  recognising  bene- 
ficial interests  in  their  shares ;  and  in  Cumming  v.  PrescoU  (2) 
and  Martin  v.  Sedgwick  (8)  the  priorities  of  equitable  incum- 
brances on  shares  were  considered  to  depend  on  the  priorities  of 
the  notices  of  them  given  to  the  companies.  Martin  v.  Sedg- 
toick  (3),  as  reported,  seems  to  have  been  erroneously  decided,  and 
to  be  contrary  to  Pinkett  v.  Wright  (4),  affirmed  in  Murray  v. 
Pinkett.  (5)  But  whatever  may  be  the  case  with  respect  to  shares 
in  companies  not  governed  by  the  Companies  Act,  1862,  or  by 
some  similar  statute,  it  appears  to  me  that  to  extend  the  rule  laid 
down  in  Dearie  v.  HaU  (1)  to  shares  in  companies  which  are  so 
governed  would  be  to  mistake  the  principle  of  that  decision,  and 
to  impose  on  companies  by  judicial  decision  duties  and  responsi- 
bilities from  which  the  legislature  has  relieved  them.  The  present 
case  cannot,  therefore,  be  decided  against  the  defendants  simply 


(1)  3  RU88.  1. 

(2)  2  Y.  &  C.  Ex.  488. 
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(4)  2  Hare,  120. 


Vol.  XIV. 


(5)  12  CI.  &  P.  764. 
2  K 


458 


QUEEN'S  BENCH  DIVISION. 


YOL.XIV. 


dbPabis 

r. 
Tbamwats 

UniowCo. 


1884  on  the  ground  that  they  and  the  plaintiffb  are  both  equitable 
incumbrancers,  and  that  the  plaintiffs  were  the  first  to  give  notice 
to  the  company  of  their  charge. 

It  remains  to  consider  what  other  grounds  there  are  to  entitle 
the  plaintiffs  to  priority.  The  defendants  had  the  share  certificates 
Lindiej.LJ.  wid  they  relied  on  their  possession  of  them,  but  they  left  the 
shares  standing  in  the  name  of  J.  M.  Walker,  and  if  he  had  become 
bankrupt  under  the  Bankruptcy  Act,  1869,  it  is  plain  that  the 
shares  would  have  passed  to  his  trustee,  as  being  in  his  order  and 
disposition.  Moreover,  if  he  had  executed  a  proper  transfer  to  the 
plaintiffs,  the  plaintiffs  would  have  acquired  a  legal  right  to  have 
the  transfer  to  them  registered,  if  they  gave  the  company  a  proper 
indemnity  against  the  consequences  of  registering  the  transfer 
without  the  production  of  the  certificate  of  the  ownership  of  the 
transferor.  The  right  to  the  shares  passes  by  the  transfer,  and  the 
articles  of  the  company  do  not  make  the  production  to  the  com- 
pany of  the  transferor's  certificate  a  condition  precedent  to  the 
registration  of  the  transfer ;  and  on  this  point  one  may  refer  to  Ex 
parte  BouUon  (1).  But  by  reason  of  the  execution  in  blank  of  the 
transfer  to  the  plaintiffs  they  had  not  acquired  any  legal  right 
to  be  registered.  They  are  driven  therefore  to  rely  on  what  is 
called  some  better  equity  than  the  defendants'.  In  other  words, 
jthe  plaintiffs  must  prove  some  conduct  on  the  part  of  the  defend-^ 
ants,  which  entitles  the  plaintiffs  to  priority  over  them.  K  the 
defendants  had  left  the  shares  in  J.  M.  Walker's  name  in  order 
that  he  might  deal  with  them,  the  plaintiffs  would,  I  think,  be 
entitled  to  succeed.  But  the  defendants  left  the  shares  in  J.  M. 
Walker's  name  not  in  order  that  he  might  dispose  of  them,  but  in 
order  that  he  might  continue  to  hold  them.  Again,  if  the  plain- 
tiffs had  made  inquiries  of  the  company  and  had  ascertained  that 
J.  M.  Walker  was  the  apparent  owner  of  the  shares,  and  had 
then  advanced  money  to  him  on  the  faith  of  his  being  the  owner 
of  the  shares,  the  plaintiffs'  case  would  have  been  stronger  than  it 
is.  But  the  plaintiffs  did  not  do  this ;  they  merely  took  a  blank 
transfer  as  the  best  security  they  could  get  for  a  pre-existing  debt. 
This  does  not  prevent  the  plaintiffs  from  being  bona  fide  pur- 
chasers for  value ;  but  as  they  did  not  even  get  the  certificates,  I 

(1)  IBe  G.  &  J.  163. 
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doubt  whether  they  can  be  treated  as  bona  fide  purchasers  without       1884 
notice.    The  truth  is  that  they  trusted  entirely  to  J.  M.  Walker.      soci6te 
The  plaintiffs  cannot  truly  say  that  they  have  been  misled  by    ^^^^ 
the  conduct  of  the  defendants.    There  is  no  proof  that  they  were    „    ^ 
so  misled,  nor  that  they  have  been  in  any  way  damnified  by  the    Union  Go. 
fact  that  the  defendants  allowed  the  shares  to  stand  in  the  name   undiey.  l.j. 
of  their  mortgagor.  The  plaintiffs,  it  is  true,  sold  the  shares  before 
they  got  them  or  the  certificates  of  them,  but  the  defendants 
cannot,  in  my  opinion,  be  held  responsible  for  the  loss  thereby 
sustained.    It  is  well  settled  that  as  a  general  rule  the  purchaser 
of  an  equitable  interest  in  property  takes  it  subject  to  all  prior 
subsisting  equitable  interests  in  it,  and  in  my  opinion  the  priorities 
in  this  case  must  be  determined  by  that  rule,  or,  in  other  words, 
by  the  maxim,  qui  prior  est  tempore,  potior  est  jure. 

For  the  above  reasons  I  come  to  the  conclusion  that  the  plain- 
tiffs have  not  established  any  better  equity  to  the  shares  than  the 
defendants  have,  and  in  my  opinion  the  title  of  the  defendants, 
being  the  earliest,  must  prevaiL  The  appeal,  therefore,  must  be 
allowed,  and  judgment  be  entered  for  the  defendants  with  costs 
both  here  and  below. 

Judgment  for  the  defendants^  the  eoseeutars  of  James 
Seott  Walker. 

Solicitors  for  plaintiffs :  Michael  AbrahamSn  Son  &  Co, 

Solicitors  for  defendants,  the  executors  of  James  Scott  Walker : 

Miller ,  Smithy  &  Bell. 

J.  E.  H. 
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1885  SEYMOUR  and  Othehs  v.  BRIDGE. 

Jn.fl.  ^0 

'       Principal  and  Agent — Bank  Shares,  Contract  for  Sale  of — 30  <fc  31  Vict.  .c.  29, 

8.  1 — Omission  to  specify  Numbers — Brokers^  Bight  to  Indemnity — Stock 
Exchange,  Usage  of. 

The  defendant  employed  the  plaintiffs,  who  were  stockbrokers  on  the  Stock 
Exchange,  to  buy  shares  in  a  joint  stock  banking  company.  He  had  on  many 
previous  occasions  employed  the  plaintiffs  to  buy  similar  shares,  and  on  none 
of  those  occasions  did  the  contract  or  advice  note  forwarded  to  him  specify  the 
distinguishing  numbers  of  the  shares  purchased.  The  plaintiffs  purchased  the 
shares  from  a  jobber  on  the  Stock  Exchange  in  the  usual  way,  and  forwarded  to 
the  defendant  a  contract  note  in  the  usual  form,  stating  that  the  contract  was 
made  subject  to  the  rules  and  regulations  of  the  Stock  Exchange.  The  contract 
was  not  made  with  reference  to  any  distinguishing  numbers  of  the  shares,  nor 
did  the  contract  note  specify  any  numbers.  It  is  not  the  practice  on  the  Stock 
Exchange  to  specify  the  numbers  of  the  shares  in  dealing  in  bank  shares.  The 
defendant  before  the  settUng-^y  wrote  to  the  plaintiffs  repudiating  the  con- 
tract, on  the  ground  that  the  numbers  of  the  shares  were  not  specified  pursuant 
to  30  &  31  Vict.  c.  29,  s.  1.  Notwithstanding  such  repudiation,  the  plaintiffs 
completed  the  contract  and  paid  for  the  shares. 

By  the  rules  of  the  Stock  Exchange  the  committee  only  recognise  the  members 
of  the  Stock  Exchange  as  the  parties  to  contracts,  and  if  a  member  does  not 
carry  out  a  contract  he  may  be  declared  a  defaulter  and  expelled  from  the  Stock 
Exchange,  and  ''  no  application,  which  has  for  its  object  to  annul  any  bargain 
on  the  Stock  Exchange,  shall  be  entertained  by  the  committee  unless  upon  an 
allegation  of  fraud  or  wilful  misrepresentation." 

T^e  plaintiffs  sued  the  defendant  to  recover  the  price  of  the  shares  paid  by 
them : — 

.    BHIdy  by  Mathew,  J.,  on  the  authority  of  Bead  v.  Anderson  (13  Q.  B.  D.  779), 
that  the  plaintiffs  were  entitled  to  recover. 

Action  for  money  paid  by  the  plaintiflfe  at  the  defendant's 
request. 

At  the  trial  before  Mathew,  J.,  without  a  jury,  the  facts  were 
as  follows : — 

The  plaintiffs,  stockbrokers  upon  the  London  Stock  Exchange, 
were  employed  by  the  defendant  to  purchase  fifty  shares  in  the 
Oriental  Bank.  The  defendant  had  on  many  previous  occasions 
employed  the  plaintiffs  as  stockbrokers  on  the  London  Stock 
Exchange  in  buying  and  selling  bank  shares,  including  shares  of 
the  Oriental  Bank.  In  none  of  the  contract  or  advice  notes  for- 
warded by  the  plaintiffs  to  the  defendant  in  respect  of  such  trans- 
actions had  the  numbers  of  the  shares  been  specified.    On  the 


V. 
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occasion  in  question,  the  defendant  haying  instructed  the  plain-  1885 
tiffs  to  purchase  the  shares  for  him,  the  plaintiflfs  effected  a  contract  Seymour 
for  the  shares  in  the  usual  way  with  a  jobber  upon  the  Stock 
Exchange,  and  forwarded  to  the  defendant  a  contract  note  in  the 
usual  form  stating  that  the  contract  was  made  subject  to  the  rules 
and  regulations  of  the  Stock  Exchange.  The  contract  was  not 
made  with  reference  to  any  distinguishing  numbers  of  the  shares, 
and  the  note  did  not  specify  any  numbers  with  regard  to  the 
shares  purchased.  On  the  2nd  of  May,  1884,  the  day  after  the 
contract,  the  Oriental  Bank  stopped.  On  the  6th  of  May,  the 
defendant  wrote  a  letter  to  the  plaintiffs  repudiating  the  con- 
tract, on  the  ground  that  the  numbers  of  the  shares  were  not 
specified  according  to  80  &  31  Vict.  c.  29  (Leeman's  Act),  s.  1. 
On  the  9th  of  May  the  plaintiffs  forwarded  to  the  defendant  the 
numbers  of  the  shares,  having  subsequently  to  the  6th  of  May 
obtained  them  from  the  jobbers.  Notwithstanding  the  defen- 
dant's repudiation  of  the  contract,  the  plaintiffs  proceeded  to 
carry  out  the  contract  with  the  jobber  in  the  usual  way,  and 
haying  obtained  transfers  paid  for  the  shares.  The  defendant 
refused  to  accept  the  transfers  or  pay  for  the  shares,  and  the 
action  was  thereupon  brought  by  the  plaintiffs  to  recover  the 
price  of  the  shares.  It  appeared  from  the  evidence  that  it  was 
not  the  practice  on  the  Stock  Exchange  to  specify  the  numbers 
of  the  shares,  as  required  by  80  &  81  Yict.  c.  29,  in  dealing  in 
bank  shares,  or  to  insert  such  numbers  in  the  advice  or  contract 
notes,  it  having  been  found  practically  impossible  to  comply  with 
the  provisions  of  the  Act,  consistently  with  the  exigencies  of 
business. 

By  the  printed  rules  of  the  Stock  Exchange  the  committee 
only  recognises  members  of  the  House  as  parties  to  contracts,  and 
the  broker  is  treated,  as  between  himself  and  other  members  of  the 
Stock  Exchange,  as  liable  upon  the  contract  as  a  principal,  and 
if  he  does  not  complete  it  he  may  be  declared  a  defaulter  and 
expelled  from  the  Stock  Exchange.  The  58th  rule  of  the  Stock 
Exchange  provides  that  no  application  which  has  for  its  object 
to  annul  any  bargain  on  the  Stock  Exchange  shall  be  entertained 
by  the  committee  unless  upon  a  specific  allegation  of  fraud  or 
wilful  misrepresentation.    It  appeared  that  the  decision  of  the 
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1885        committee  of  the  Stock  Exchange  had  been  to  enforce  the  batgains 
SsYuouK    against  the  purchasing  brokers  in  the  case  of  purchases  of  Oriental 
BsmoE      Bc^k  shares  under  circumstances  similar  to  those  in  the  present 
case. 

The  defendant  in  giving  eyidence  admitted  that  for  the  period 
of  seven  years  he  had  had  pretty  frequent  dealings  through  the 
plaintiffs  on  the  Stock  Exchange,  but  stated  that  he  did  not, 
before  seeing  a  certain  article  in  a  newspaper  on  the  5th  of  May, 
1884,  know  that  Leeman's  Act  required  the  specification  of  the 
numbers  in  contracts  for  bank  shares,  and  that  he  did  not  know 
at  the  time  of  the  transaction  in  question  anything  about  the 
rules  or  customs  of  the  Stock  Exchange,  though  he  supposed 
there  must  be  some  rules  and  customs  of  the  Stock  Exchange. 
He  denied  that  he  knew  that  if  he  did  not  pay  for  the  shares  the 
plaintiffs  would  have  to  do  so. 

FMay,  Q.O.,  and  Home  Payne,  for  the  plaintiffs.  The  defend- 
ant having  employed  the  plaintifiis  to  effect  for  him  a  contract  for 
the  purchase  of  bank  shares  upon  the  Stock  Exchange  was  bound 
to  indemnify  the  plaintiffs  against  the  consequences  of  such  con- 
tract. Upon  the  facts  it  must  be  taken  that  the  plainti£&  were 
employed  to  effect  the  contract  according  to  the  rules  and  cus- 
toms of  the  Stock  Exchange  and  in  the  form  in  which  it  was 
effected,  the  defendant  having  had  frequent  previous  transac- 
tions of  the  same  sort,  which  were  carried  out  in  the  same  way. 
Inasmuch  as  by  the  rules  and  practice  of  the  Stock  Exchange 
the  plaintiffs  themselves  were  liable,  notwithstanding  the  pro- 
visions of  Leeman's  Act  (30  &  31  Vict.  c.  29),  to  perform  the 
contract,  or  to  be  declared  defetulters,  the  plaintiffs  were  entitled 
as  against  the  defendant  to  pay  the  price  of  the  shares  and 
recover  the  same  from  the  defendant,  although  the  defendant 
had  repudiated  the  contract.  They  cited  Bead  v.  Anderstm  (1)  ; 
Barclay  v.  Pearce.  (2) 

(1)  13  Q.  B.  D.  779.  those  of  the  present  case,  the  Court  of 

(2)  Not  reported.  The  question  in  Appeal  aflfirmed  the  order  of  the  Divi- 
that  case  appears  to  hare  arisen  upon  sional  Court  making  the  leave  to  defend 
an  application  under  Order  XIV.,  r.  1.  conditional  upon  bringing  money  into 
It  was  stated  by  coimsel  that  in  that  Court. 

case,  under  circumstances  similar  to 
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Lmidey  SmUhy  Q.C.,  and  McCail,  for  the  defendant.  By  Lee-  1885 
man's  Act  (30  &  31  Yict,  c.  29),  s.  1,  a  contract  for  the  sale  of  Sktmoub 
bank  shares  without  specifying  their  numbers  is  null  and  void,  Bamas. 
and  any  custom  of  the  Stock  Exchange  to  disregard  that  enact- 
ment is  illegal  as  contravening  the  policy  of  the  Act.  Inasmuch 
as  the  contract  note  only  incorporated  the  specific  rules  of  the 
Stock  Exchange,  the  defendant  is  not  affected  by  any  practice  or 
usi^  outside  the  printed  rules  of  the  Stock  Exchange  of  which 
he  was  not  aware.  There  is  no  rule  of  the  Stock  Exchange  which 
provides  that  contiacts  may  or  must  be  made  in  a  manner  contrary 
to  the  Act  of  Parliament.  The  authority  given  by  the  defendant 
to  the  plaintiffs  must,  under  the  circumstances,  be  taken  to  have 
been  an  authority  to  effect  a  legally  binding  contract.  Bead  v. 
Anderson  (1)  is  distinguishable  on  the  ground  that  in  that  case 
both  parties  knew  that  the  contract  authorized  to  be  entered  into 
was  merely  a  wagering  contract  and  would  only  be  binding  in 
honour,  whereas  here  the  defendant  must  be  taken  to  have  in- 
tended and  authorized  the  plaintiffs  to  effect  a  contract  so  as  to 
be  legally  binding.  Barclay  v.  Pearce  (2)  is  not  an  authority  for 
the  present  case,  the  question  there  being  as  to  the  terms  on 
which  the  defendant  should  be  allowed  to  defend,  and  involving 
no  ultimate  decision  on  the  rights  of  the  parties.  The  case  of 
NeiUan  v.  James  (3)  expressly  deicides  that  it  is  a  breach  of  the 
broker's  duty,  notwithstanding  the  usage  of  the  Stock  Exchange, 
to  make  a  contract  not  complying  with  Leeman's  Act.  [They  also 
cited  Tamhins  v.  Saffery.  (4)] 

Finiay,  Q.C.y  in  reply.  The  contract  was  not  illegal  by  reason 
of  the  numbers  not  being  specified,  but  only  void.  There  is 
nothing  illegal  in  entering  into  such  a  contract.  The  decision 
laBead  v.  Anderson  (1)  is  exactly  in  point. 

Mathew,  J.  My  judgment  in  this  case  must  be  for  the 
plaintiffs.  I  think  that  the  case  is  concluded  practically  by  the 
decision  in  Bead  v.  Anderson,  (1)  The  plaintiffs  in  this  case  were 
employed  as  stockbrokers  by  the  defendant,  who  had  been  a 
customer  on  many  previous  occasions,  and  they  were  employed,  as 

(1)  13  Q.  B.  D.  779.  (3)  9  Q.  B.  D.  646, 

(2)  Ante,  p.  462.  (4)  3  App.  Gas.  213. 
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1885        appears  abundantly  from  the  preyions  transactions,  to  act  on  his 
Seymour     behalf,  according  to  the  specific  rules  and  regulations  of  the 
Stock  Exchange. 

He  professed  a  certain  ignorance  upon  the  subject,  and  it  may 
be  that  he  did  not  trouble  his  head  about  the  matter,  if  he  were 
ignorant ;  but,  unquestionably,  if  he  had  chosen  to  inquire,  he 
would  have  ascertained  that  employing  the  plaintiffs  to  act  as  his 
brokers  on  the  Stock  Exchange  imposed  upon  them  the  liability 
of  principals  as  regards  the  jobbers  with  whom  they  dealt.  The 
transaction  in  question  was  a  transaction  in  Oriental  Bank  shares, 
the  plaintiffs  being  employed  by  the  defendant  to  purchase  a 
certain  number  of  those  shares  for  him  shortly  before  the  stoppage 
of  the  bank.  They  went  in  the  ordinary  course  and  made  a 
verbal  bargain  with  a  jobber.  The  contract  note,  in  accordance 
with  the  usage,  was  immediately  afterwards  forwarded  by  the 
plaintiffs  to  the  defendant.  Neither  in  the  bargain  between  the 
brokers  and  the  jobber  nor  in  the  contract  note  was  there  any 
reference  to  numbers,  and  it  is  said  that  the  absence  of  the 
reference  to  numbers  discharges  the  defendant  from  all  liability 
to  the  plaintiffs.  But  in  the  first  instance  he  had  given  them 
authority  to  go  and  pledge  his  credit  to  a  jobber  on  the  Stock 
Exchange,  and  I  am  satisfied  that  according  to  the  usage  and 
according  to  the  rules  and  regulations  of  the  Stock  Exchange 
the  plaintiffs  were  liable  to  the  jobber  for  the  fulfilment  of  the 
contract.  That  appears  to  me  to  be  manifest  from  two  of  the 
rules  that  have  been  referred  to,  viz.,  the  rule  which  states  that 
the  committee  of  the  House  will  take  no  notice  of  any  parties  to 
contracts  but  the  members  of  the  House,  and  r.  58,  which  provides 
that  no  application  which  has  for  its  object  to  annul  any  bcurgain 
on  the  Stock  Exchange  shall  be  entertained  by  the  committee 
unless  upon  a  specific  allegation  of  fraud  or  wilful  misrepresention. 
The  contract,  therefore,  that  the  plaintiffs  had  entered  into  cm 
behalf  of  the  defendant  was  a  contract  binding  between  them 
and  the  jobber,  because  there  was  neither  the  fraud  nor  wilful 
misrepresentation  which  would  have  induced  the  committee  to 
interfere. 

The  plaintiffs  being  in  that  position,  and  being  bound  by  the 
rules,  which  would  have  entitled  the  jobber  to  have  them  declared 
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defaultersy  on  the  ground  that  the  contract  was  not  carried  out^       1885 
i¥ith  all  the  consequences  indicated  by  the  rules  in  case  of  default^     Seymocb 
they  receive  a  notice  from  the  defendant  that  he  chooses  to  rely     bridge. 
upon  what  has  been  referred  to  as  Leeman's  Act.    That  Act 
provides  that  with  reference  to  contracts  in  shares  of  joint  stock 
banking  companies  (I  do  not  repeat  all  the  words),  where  the 
numbers  of  the  shares  are  not  specified,  contracts  shall  be  null 
and  void  to  all  intents  and  purposes  whatever.    The  effect  is  that 
such  a  contract  would  be  binding  in  honour  only,  and  would  not 
be  enforceable  by  action  in  a  court  of  law. 

Did  the  defendant  authorize  such  a  contract  to  be  entered  into  ? 
I  am  clearly  of  opinion  that  he  did,  because  he  had  given  similar 
instructions  with  reference  to  shares  of  the  same  description  over 
and  over  again  to  the  plaintiffs,  and  had  received  contract  notes 
without  any  reference  to  numbers.  I  am  aware  that  he  says  he 
did  not  know  of  Leeman's  Act.  I  am  not  concerned  to  inquire 
whether  he  did  or  not.  I  have  to  say  what  the  authority  was  that 
be  gave,  and  whether  he  got  what  he  had  authorized  should  be 
obtained  for  him,  and  I  come  to  the  conclusion  that  when  he  got 
this  contract  note  he  got  what  he  intended  to  order  the  plaintiffs 
to  obtain  for  him.  Having  got  the  contract  in  that  form  the 
rules  and  regulations  of  the  Stock  Exchange  come  in,  to  which  I 
have  referred,  and  which  bind  the  plaintiffs  either  to  pay  for 
the  shares  which  they  have  bought  or  to  indemnify  the  jobber  for 
any  loss  in  consequence  of  their  not  paying,  and  that  contract  is 
one  which  in  accordance  with  the  ordinary  course  of  business  on 
the  Stock  Exchange  is  so  binding  that  the  consequence  to  the 
plaintiffs  would  be  their  expulsion  from  the  House  as  de&ulters, 
or  their  being  made  liable  by  a  summary  order  of  the  committee 
in  case  they  did  not  fulfil  the  contract  which  they  had  entered 
into.  They  have  been  placed  in  that  position,  it  seems  to  me,  by 
the  authority  of  the  defendant;  they  have  done  what  he  in- 
tended should  be  done ;  and,  having  incurred  that  liability  by 
his  authority  and  on  his  behalf,  they  are  entitled  to  look  to  him 
for  indemnity.  I  fail  to  see  any  distinction  whatever  between 
this  case  and  the  case  of  Bead  v.  Anderson.  (1)  I  must  assume 
that  parties  dealing  m  matters  of  this  sort  are  cognisant  of  the 
law,  and  I  must  assume  that  the  defendant  knew,  or  might  have 

(1)  13  Q.  B.  D.  779. 
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1885  *  known,  that  this  contiaot  would  not  be  a  binding  contract  in  law 
g^YMomt  unless  the  numbers  were  given ;  just  as  a  man  who  authorises 
•Q,^^^^  another  to  make  a  bet  for  him  knows,  or  must  be  taken  to  know, 
that  the  contract  of  which  he  authorizes  the  making  on  his  behalf 
will  not  be  enforceable  in  a  court  of  law,  and  yet,  if  he  gives  that 
authority  to  a  person  who  comes  under  personal  liability  by  reason 
of  his  haying  to  obey  the  instructions  of  his  principal,  he  must 
indemnify  that  person.  It  is  idle  to  talk  of  revoking  after  the 
liability  is  incurred. 

Here,  when  the  plaintiffs  had  been  put  by  the  authority  of  the 
defendant  in  a  position  of  liability  to  the  jobber,  it  occurred  to 
him  that  it  would  be  very  desirable  for  him,  under  the  circum- 
stances, to  get  out  of  his  liability  in  respect  of  those  shares,  and 
he  went  through  the  form  of  informing  the  plaintiffs  that  he  did 
not  intend  to  accept  the  contract,  and  would  not  be  bound  by  it. 
But  imfortunately  for  him  that  did  not  in  the  slightest  degree 
affect  the  position  of  those  to  whom  he  had  given  his  previous 
authority.  They  were  bound  to  the  person  with  whom  they  dealt 
upon  the  faith  of  his  authority,  for  it  appears  that  the  point  was 
submitted  to  the  committee  whether  or  not  contracts  were  enforce- 
able because  of  this  objection  which  had  been  raised  for  the  first 
time,  but  the  committee,  acting  under  the  rule  to  which  I  have 
referred,  came  to  the  conclusion  that  they  could  not  interfere,  and 
that  the  liability  of  the  plaintiffs  to  the  jobber  was  complete,  and 
they  paid  accordingly. 

The  case  of  Barclay  v.  Pearce  (I),  which  has  been  referred  to, 
and  which  went  to  the  Court  of  Appeal,  is  certainly  not  a  con- 
clusive authority  against  the  defendant,  as  Mr.  Lumley  Smith 
pointed  out.  I  know  it  is  not  a  conclusive  authority,  but  the 
point  was  discussed  with  reference  to  Bead  v.  Anderson  (2),  and 
the  Court  appears  to  me  to  have  indicated  the  view,  on  the 
authority  of  Bead  v.  Anderson  (2),  that,  if  the  authority  of  the 
broker  were  established  in  that  case,  as  it  has  been  in  this,  the 
principal  would  be  liable  to  indemnify  the  broker,  and  the  Court 
therefore,  in  that  case,  refused  permission  to  defend  the  action 
except  upon  the  terms  of  the  defendant's  securing  the  amount  for 
which  an  indemnity  was  asked*  It  was  as  nearly  as  possible  an 
authority  in  this  case,  and  none  of  the  &cts  to  which  Mr.  Lumley 

(1)  Ante,  p.  462.  (2)  13  Q.  B.  B.  779. 
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Smith  has  referred  appear  to  me  to  distinguish  this  case  from 
either  Bead  t,  Anderson  (1)  or  Barclay  v.  Pearee.  (2) 
My  judgmenty  therefore,  is  for  the  plaintiffs  with  costs. 

Judffmentfor  the  ptairUiffs.  (3) 

* 

Solicitors  for  plaintiffs :  Oodden,  Holmey  &  Co. 

Solicitors  for  defendant :  Worthingtan  Evans. 

E.  L. 


1885 


Skzmoub 

V, 

Bbxdqs* 


FEBBY  Ain)  Another  v.  BABNETT. 

Principal  and  AgmU — Siock  Exchange^  Usage  qf—Bank  Shares,  ConircLct  for 
Sale  of—Failure  to  specify  Nuinbers  of  /S^rca— 30  <fc  31  Vict.  c.  29,  «.  1— 
Broker^s  Bight  to  Indemnity, 

The  defendant  instnicted  the  plaintiffs,  who  were  stockbrokers  at  Bristol,  to 
purchase  for  him  shares  in  a  joint  stock  banking  company  on  the  Stock  Ex- 
change. The  plaintiffs  gave  directions  accordingly  to  their  London  agents, 
brokers  on  the  Stock  Exchange,  who  purchased  the  shares  from  jobbers  on  the 
Stock  Exchange  in  the  usual  way,  no  distinguishing  numbers  being  specified 
with  regard  to  the  shares  so  purchased.  It  is  not  the  practice  on  the  Stock 
Exchange  in  effecting  contracts  for  the  sale  of  bank  shares  to  specify  the 
numbers,  it  having  been  found  practically  impossible,  having  regard  to  the 
exigencies  of  business,  to  comply  with  30  &  31  Yict.  c.  29  (Leeman's  Act),  s,  1. 

By  the  rules  of  the  Stock  Exchange  it  is  provided  that  the  Stock  Exchange 
shall  not  recognise  in  its  dealings  any  other  persons  than  its  own  members, 
such  members,  if  they  do  not  carry  out  contracts,  being  liable  to  be  declared 
defaulters  and  expelled  from  the  Stock  Exchange,  and  that  no  application  to 
annul  a  contract  shall  be  entertained  by  the  committee  of  the  Stock  Exchange 
unless  upon  a  specific  allegation  of  fraud  or  wilful  misrepresentation.  Before 
the  settling-day  arrived  the  defendant  gave  notice  to  the  plaintiffs  that  he  re- 
pudiated and  declined  to  complete  the  purchase  of  the  shares,  but,  the  com- 
mittee of  the  Stock  Exchange  refusing  to  annul  the  contract,  the  plaintiffs 
proceeded  to  complete  the  same  and  pay  the  price  of  the  shares.  The  defendant 
was  ignorant  of  the  usage  of  the  Stock  Exchange  with  regard  to  dealings  in 
the  shares  of  banking  companies,  and  did  not  know  that  the  purchasing  broker 
was  by  such  usage  rendered  liable  to  perform  a  contract  for  the  purchase  of 
banking  shares  though  void  at  law  under  Leeman's  Act : — 

Seidy  by  Ghrove,  J.,  that  the  plaintiffs  were  not  entitled  to  recover  from  the 
defendant  the  money  paid  by  them  as  the  price  of  the  shares. 

Bead  v.  Anderson  (13  Q.  B.  D.  779)  and  Seymour  v.  Bridge  (ante,  p.  460) 
distinguished  on  the  ground  that  the  defendant  in  the  present  case  was  ignorant 
of  the  usage. 

AoTiON  for  money  paid. 

At  the  trial  before  Grove,  J.,  without  a  jtxtj,  the  facts,  so  far  as 
material  to  this  report^  were  as  follows : — 

(1)  13  Q.  B.  D.  779.    *        (2)  Ante,  p.  462.  (3)  See  next  case. 
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1885  The  plaintiffs  were  stockbrokers  carrying  on  business  at  BristoL 

Pebbt  Oji  the  1st  of  May,  1884,  the  defendant  called  at  the  plaintiffs' 
Babstett.  ^ffi^®  ^^  Bristol,  and  gave  them  a  verbal  order  to  purchase  100 
Oriental  Bank  shares  for  the  next  account  on  the  Stock  Ex- 
change. It  was  arranged,  the  1st  of  May  being  a  holiday  on  the 
Stock  Exchange,  that  the  plaintiffs  should  lodge  the  order  in 
London  by  letter,  and  have  the  result  telegraphed  to  BristoL 
Accordingly  on  thp  same  day  the  plaintiffs  wrote  to  Carr 
Brothers  &  Smith,  their  London  agents,  brokers  on  the  Stock 
Exchange,  requesting  them  to  purchase  the  shares.  On  receipt 
of  the  letter  on  the  2nd  of  May,  Carr  Brothers  &  Smith  purchased 
the  shares  from  jobbers  on  the  Stock  Exchange,  and  telegraphed 
on  the  same  day  before  twelve  o'clock  to  the  plaintiffs,  advising 
them  of  the  purchase.  Immediately  on  receipt  of  the  telegram 
the  plaintiffs  sent  a  memorandum  of  the  fact  of  the  purchase  to 
the  defendant's  address.  The  Oriental  Bank  closed  its  doors  at 
four  o'clock  in  the  afternoon  on  the  2nd  of  May,  and  did  not 
reopen.  On  the  8rd  of  May  plaintiffs  received  from  Carr  Brothers 
&  Smith  a  letter  enclosing  the  usual  contract  or  advice  note.  The 
contract  for  the  purchase  of  the  shares  was  made  verbally  by 
Carr  Brothers  &  Smith  with  jobbers  on  the  Stock  Exchange  in 
the  usual  way,  and  was  not  made  with  reference  to  any  distin- 
guishing numbers  of  the  shares,  nor  did  the  contract  note  for- 
warded as  above  mentioned  specify  any  numbers.  The  defendant 
called  on  the  plaintiffs  on  the  3rd  of  May,  but  he  declined  to 
receive  any  contract  note,  and  said  that,  having  heard  that  the 
bank  had  stopped  payment,  he  repudiated  the  contract ;  that  he 
had  bought  shares  in  a  going  concern ;  and  that  he  thought  he 
was  in  time  because  he  had  not  received  any  contract.  The 
plaintiffs,  having  subsequently  carried  out  the  contract  and  paid 
the  purchase-money  for  the  shares,  brought  their  action  to  recover 
the  money  so  paid  by  them. 

It  appeared  that  by  the  52nd  rule  of  the  Stock  Exchange  it  is 
provided  that  'Hhe  Stock  Exchange  does  not  recognise  in  its 
dealings  any  other  parties  than  its  own  members,  and  every  bar- 
gain, therefore,  whether  for  account  of  the  member  effecting  it 
or  for  account  of  a  principal  must  be  fulfilled  according  to  the 
rules,  regulations  and  usages  of  the  Stock  Exchange : "  and  by 
the  58th  nile  it  is  provided  that  *'  no  application  which  has  for 


VOL,  XIV.  QUEEN'S  BENCH  DIVISION.  469 

its  object  to  annul  any  bargain  in  the  Stock  Exchange  shall  be  1885 
entertained  by  the  committee,  unless  upon  a  specific  allegation  Pbbby 
of  fraud  or  wilful  misrepresentation."  It  was  proved  that  it  was  babnbtt. 
iiot  the  practice  on  the  Stock  Exchange  to  make  contracts  for 
the  purchase  and  sale  of  bank  shares  with  reference  to  the  distin- 
guishing numbers  of  the  shares,  it  having  been  found  impossible, 
haying  regard  to  the  exigencies  of  business,  to  comply  with  the 
requirements  of  30  &  31  Vict.  c.  29  (Leeman's  Act),  s.  1.  The 
committee  of  the  Stock  Exchange  had  decided  to  treat  the  con- 
tract in  question,  as  well  as  other  contracts  entered  into  for  the 
purchase  of  Oriental  Bank  shares  under  similar  circumstances,  as 
binding.  In  the  event  of  a  member  of  the  Stock  Exchange  not 
carrying  out  his  contract,  he  is  liable  by  the  rules  to  be  declared 
a  defaulter  and  expelled  from  the  Stock  Exchange.  It  appeared 
that  the  defendant  had  on  a  previous  occasion  bought  shares  in 
the  Oriental  Bank  on  the  Stock  Exchange,  which  he  shortly 
afterwards  sold  again,  the  purchase  and  sale  of  such  shares  being 
respectively  transacted  through  a  broker  in  Bristol,  who  effected 
the  same  on  the  Stock  Exchange  through  his  agent,  a  London 
broker.  In  the  case  of  this  transaction  the  contract  notes  sent 
to  the  defendant  did  not  refer  to  the  numbers  of  the  shares.  The 
defendant,  however,  stated  positively  in  his  evidence  that  he  was 
ignorant  of  the  rules  and  usages  of  the  Stock  Exchange,  and  that 
he  did  not  know  that  the  broker  was  liable  according  to  the 
rules  of  the  Stock  Exchange  as  a  principal  on  a  contract  such 
as  that  effected  in  the  present  case. 

FifUay,  Q.C.y  and  Rome  PaynCy  for  the  plaintiffs,  contended,  upon 
the  authority  of  Bead  v.  Anderson  (1),  Barclay  v.  Pearce  (2),  and 
Seymour  v.  Bridge  (3),  that  the  defendant,  having  employed  the 
plaintiffs  to  effect  a  purchase  of  shares  on  the  Stock  Exchange, 
must  be  taken  to  have  authorized  them  to  effect  such  purchase 
according  to  the  rules  and  usages  of  the  Stock  Exchange ;  that 

(1)  13  Q.  B.  D.  779.  by  a  brokw  to  recover  money  paid 

(2)  Not  reported.  The  question  in  irnder  somewhat  similar  circumstances 
that  case  arose  upon  an  application  for  to  those  of  the  present  case  must 
leave  to  sign  judgment  under  Order  bring  the  money  into  court  as  a  condi«* 
XIY.,  rule  1,  and  the  Court  of  Appeal  tion  of  being  allowed  to  defend. 

held  that  the  defendant  in  an  action         (3)  Ante,  p.  460. 
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the  defendant  either  knew  or  must  be  taken  to  have  known  the 
nsages  of  the  Stock  Exchange ;  that  the  plaintiflfs  were  responsi- 
Ue  to  their  agents,  the  London  brokers,  and  bound  to  indemnify 
them  against  liability  upon  the  purchase,  notwithstanding  the 
provisions  of  30  &  31  Vict,  c  29,  s.  1 ;  and  that,  therefore,  the 
defendant  was  liable  to  indemnify  the  plaintiffs  against  the 
responsibility  so  incurred  by  them.  [They  also  cited  Cory  y. 
Patton.  (1)] 

Lumley  Smith,  Q.(7.,  and  T.  WiUes  ChUtyy  for  the  defendant, 
contended  that  the  decision  in  the  cases  of  Bead  v.  Andenon  (2), 
Bardcuf  y.  Pearee  (3),  and  Seymour  y.  Bridge  (4),  depended  on 
the  fact  of  knowledge  by  the  defendant  that  the  contract  to  be 
effected  would  not  be  binding  in  law,  and  of  the  alleged  usage  by 
which  the  plaintiffs  were  made  responsible  on  such  contract ;  and 
that,  in  the  present  case,  the  defendant  being  ignorant  of  the 
usage  of  the  Stock  Exchange,  by  which  the  purchasii^  broker 
was  made  personally  responsible  on  such  a  contract  as  was 
effected,  notwithstanding  the  proyisions  of  30  &  31  Vict.  c.  29, 
s.  1,  the  defendant  was  not  liable  to  indemnify  the  plaintiff. 
[They  cited  Bdbinson  y.  MoUett  (5) ;  Dwiean  y.  HiU  (6) ;  Qrisadl 
y.  Bristowe.  (7)  (8)] 

Finlay,  Q.C.,  in  reply. 


Gbove,  J.  I  haye  come  to  the  conclusion  that  knowledge  of 
the  alleged  usage  of  the  Stock  Exchange,  with  regard  to  a  con- 
tract such  as  this,  is  essential  in  order  to  bring  the  case  within 
the  authority  of  Barclay  y.  Pearee  (3)  and  Seymour  y.  Bridge.  (4) 
If  I  thought  that  this  case  came  within  the  authority  of  a  decision 


(1)  Law  Rep.  9  Q.  B.  577. 

(2)  13Q.B.I).  779. 

(3)  Ante,  p.  469. 

(4)  Ante,  p.  460. 

(5)  Law  Rep.  7  H.  L.  802. 

(6)  Law  Rep.  8  Ex.  242. 

(7)  Law  Rep.  3  C.  P.  112. 

(8)  The  point  was  raised  by  the 
counsel  for  the  defendant,  that  upon 
the  evidence  given  in  the  case  the 
defendant's  contract  and  the  authority 
given  by  him  to  the  plaintiffs  ought 


to  be  taken  to  be  governed  by  the 
customs  and  rules  not  of  the  London 
but  of  the  Bristol  Stock  Exchange 
(the  two  sets  of  rules  and  customs  not 
being  altogether  identical),  but,  inas- 
much as  the  judgment  does  not  appear 
to  turn  on  that  point,  but  on  the 
defendant's  ignorance  of  the  customs 
and  rules  of  the  London  Stock  Ex- 
change, it  has  not  been  thought  neces- 
sary to  give  the  details  of  the  evidence 
in  relation  to  that  point. 
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of  the  Court  of  Appeal,  then  of  course,  whatever  my  own  opinion  1885 
might  be,  I  should  feel  bound  to  decide  it  in  accordance  with  pbbry 
that  decision;  and,  although  it  might  be  somewhat  doubtful  babnbtt. 
whether  I  should  be  absolutely  bound  by  the  decision  of  my 
Brother  Mathew,  still  I  should,  I  think,  feel  it  my  duty  to  follow 
it  if  in  point.  I  think,  howeyer,  that  the  present  case  is  distin- 
guishable, and  that  the  defendant  is  entitled  to  my  judgment  on 
the  ground  that  no  knowledge  of  any  such  custom  of  the  Stock 
Exchange  as  alleged  is  proyed  against  him.  Such  knowledge 
was  expressly  denied  by  the  defendant,  and  I  belieye  his  eyi- 
deuce  in  that  respect.  That  being  so,  the  question  is  whether  a 
person  not  a  member  of  the  Stock  Exchange  or  acquainted  with 
its  customs,  but  an  outsider  like  the  defendant,  is  bound  by  such 
a  custom  without  knowledge.  I  am  of  opinion  that  he  is  not.  I 
think  that  '^  if  a  person,"  to  use  the  language  of  Lord  Chelms- 
ford in  BobifiBon  y.  MoUett  (1),  **  employs  a  broker  to  transact  for 
him  upon  a  market  with  the  usages  of  which  the  principal  is 
unacquainted,  he  giyes  authority  to  the  broker  to  make  contracts 
upon  the  footing  of  such  usages,  provided  they  are  such  as  regu- 
late the  mode  of  performing  the  contracts  and  do  not  change 
their  intrinsic  character."  It  seems  to  me  impossible  to  say  that 
in  this  case  the  alleged  usage  does  not  change  the  intrinsic 
character  of  the  contract.  The  usage  appears  to  me  to  be  one 
which  treats  as  a  valid  legal  contract  for  one  purpose  that  which 
is  no  legal  contract  at  all,  and  one  which  the  defendant  could 
not  enforce  in  law  against  the  other  contracting  party.  The 
authority  given  to  the  broker  is  to  buy  so  many  shares  in  the 
Oriental  Bank.  The  broker  instructs  his  agent  on  the  Stock 
Exchange,  who  forwards  a  note  which  would,  to  any  one  un- 
acquainted with  the  practice'  of  the  Stock  Exchange,  appear  to  be 
a  note  of  a  legal  contract  which  the  buyer  could  himself  enforce 
against  the  seller,  but  it  appears  that  in  fact,  in  consequence  of 
non-compliance  with  the  provisions  of  Leeman's  Act,  no  valid 
contract  has  been  effected  at  all,  and  therefore  the  buyer  could 
not,  if  the  shares  had  risen  in  value,  and  the  seller  had  repudi- 
ated, have  enforced  this  contract  against  him  at  law.  It  seems 
to  me,  under  these  circumstances,  that  he  does  not  get  what  he 

(1)  Law  Rep.  7  H.  L.  802,  836. 
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1885  bargained  for,  or  what  he  authorized  the  broker  to  procure  for 
Perry  him.  But  then  it  is  said  that  there  is  a  usage  of  the  Stock  Ex* 
Babnett.  change,  not  by  which  the  invalid  contract  can  virtually  be  made 
valid,  but  by  which  the  broker  employed  by  the  purchaser  may 
be  made  personally  responsible  on  the  Stock  Exchange  upon  such 
contract.  If  the  purchaser  knew  of  that,  and  if  he  contracted 
with  his  agent  on  that  basis,  he  may  be  held  to  be  liable,  as  was 
done  in  the  case  of  Bead  v.  Anderson  (1),  because  he  has  know- 
ingly changed  the  position  of  the  agent  and  made  him  subject  to 
certain  liabilities  in  consequence  of  his  carrying  out  an  order  in 
the  manner  in  which  the  person  giving  the  order  knew  that  it 
would  be  carried  out.  But,  if  the  purchaser  is  ignorant  of  the 
usage,  and  thinks,  when  he  authorizes  the  broker  to  effect  a  con- 
tract, that  a  contract  means  a  contract  enforceable  at  law,  can  it 
be  said  that  he  is  to  be  affected  by  that  which  is  not  a  contract 
and  is  not  enforceable  at  law  ?  It  seems  to  me  that  on  this  ground 
there  is  a  broad  distinction  between  this  case  and  the  case  of 
Bead  v.  Anderson.  (1) 

In  Seymour   v.  Bridge  (2)  Mathew,  J.,  appears  to  me  to 
assume  throughout  as  the  basis  of  his  judgment  that  the  defen- 
dant there  did  know,  or  was  to  be  taken  to  have  known,  of  the 
usage.    The  defendant  in  that  case  had  had  repeated  transactions 
in  bank  shares,  and  in  such  transactions  had  received  contract 
notes  not  specifying  the  numbers  of  the  shares  and  incorporating 
the  rules  of  the  Stock  Exchange,  and  the  learned  judge  expressly 
based  his  decision  on  the  assumption  that  he  either  did  know, 
or  must  be  taken  as  between  himself  and  the  plainti£b  from  his 
repeated  transactions  to  have  known,  of  the  usage.    In  this  case 
it  appears  that  the  defendant  had  had  one  similar  transaction 
previously  in  bank  shares.    I  canndt  from  that  one  transaction 
assume  knowledge  of  the  usage  of  the  Stock  Exchange,  the  defen- 
dant having  distinctly  sworn  that  he  was  ignorant  of  such  usage. 
In  the  case  of  Bead  v.  Anderson  (1)  Bowen,  L.J.,  in  delivering 
the  judgment  of  the  majority  in  the  Court  of  Appeal,  expressly 
bases  his  judgment  on  the  fact  that  by  the  usage  known  to  both 
parties  the  betting  agent  became  liable;  and  in  that  case  not 
only  was  the  usage  taken  to  be  known  to  both  parties,  but  the 

(1)  13  Q.  B.  D.  779.  (2)  Ante,  p.  460. 
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plaintiff  had  actnally  effected  that  which  he  was  authorized  to       1885 
effect.    He  was  not  commissioned  to  make  a  contract  bnt  to  make      pebbt 
a  bet,  and  I  do  not  think  that,  in  that  case,  it  woold  be  far    babnktt 
fetched  to  assume  that  the  person  employing  the  agent  did  know 
that  a  bet  was  yoid  at  law,  because  that  is  common  knowledge. 
The  defendant  there  knew  that  the  agent  had  made  a  bet,  which 
was  all  that  he  was  commissioned  to  do,  and  that  by  the  usage 
the  agent  would  be  liable  to  be  dismissed  the  turf  if  he  did  not 
pay  the  bet.    On  the  ground  that  the  plaintiff  had  carried  out  his 
authority  and  that  both  parties  knew  of  the  usage,  the  majority 
of  the  Court  held  that,  though  the  betting  contract  was  void  in 
the  sense  that  the  defendant  could  not  enforce  it  against  the 
other  party,  still  an  obligation  was  created  as  between  the  prin- 
cipal and  agent,  and  the  principal  was  liable  to  indemnify  the 
agent  if  the  bet  was  lost  and  he  paid  it.     It  appears  to  me  that 
in  the  case  of  Barclay  v.  Pearce  (1)  the  judges  of  the  Court  of 
Appeal  certainly  assumed  knowledge  of  the  usage  of  the  Stock 
Exchange  as  the  basis  of  their  judgment.    I  do  not  see  my  way 
to  extending  the  decision  in  the  cases  to  which  I  have  referred 
by  applying  it  to  a  case  where,  in  my  opinion,  the  defendant 
was  ignorant  of  the  usage,  and  the  usage  was  one  which  does  not 
merely  alter  some  incidents  of  the  contract,  but  to  my  mind 
wholly  changes  its  intrinsic  character,  because  it  substitutes  for 
a  valid  legal  contract  a  mere  honourable  engagement  between 
the  members  of  the  Stock  Exchange.    It  seems  to  me  that  the 
decision  in  the  case  of  Neilson  v.  James  (2)  is  in  many  respects 
faTourable  to  the  conclusion  at  which  I  have  arrived.    For  the 
reasons  I  have  stated  I  think  my  judgment  must  be  for  the 
defendant. 

Judgmetdfor  the  defendant,  (3) 

Solicitors  for  plaintiffs :  Ley  &  Lake^for  Danger  &  Cartwright. 
Solicitois  for  defendant :  Meredith^  Boberts^  dk  MiUa^far  Oehame, 
Ward,  VassaU,  &  Co. 

(1)  Ante,  p.  462.  (2)  9  Q.  B.  D.  546. 

(3)  See  last  case. 

E.  L. 


Vor.  XIV.  2  L 
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1884  THE  QUEEN  v.  BIRON. 
Oct.  25,  . 
Justice,  Refusal  by,  to  do  Act  relating  to  the  Duties  of  his  Office — Btue  under 

11  &  12  Vict.  c.  44,  s.  e^Mandamus. 

The'  application  of  the  6th  section  of  11  Sc  12  Vict.  c.  44,  Is  not  confined  to 
cases  where  the  justice  requires  protection  in  respect  of  the  act  he  is  called 
upon  to  do. 

Beg,  y,  Percy  (Law  Bep«  9  Q.  B.  64)  not  followed. 

Motion  for  a  role  ordering  a  police  magistrate  to  hear  and 
determine  an  application  for  a  summons  upon  a  chaise  of  libel 
which  it  was  alleged  he  had  refused  to  hear  and  determine. 

G.  Denman,  for  the  magistrate,  on  the  preliminary  question 
whether  the  case  was  one  in  which  such  a  rule  could  be  granted, 
cited  the  case  of  Beff,  y.  Percy  (1),  in  which  it  was  held  that  the 
proyisions  of  s.  5  of  11  &  12  Vict.  c.  44  (Jervis's  Act)  only  apply 
where  the  magistrate  needs  protection  in  respect  of  the  act  he  is 
called  upon  to  do. 

Master  Mellor  then  called  the  attention  of  the  Court  to  the 
case  of  Beg.  y.  PhUlimore  and  Another,  Justices,  and  PiUing  (2), 
in  which  the  Court  thought  that  the  decision  in  Beg.  y.  Percy  (1) 
put  too  narrow  a  construction  on  the  5th  section  of  11  &  12 
Vict.  c.  44. 

The  Coubt  (Groye  and  Smith,  J  J.)»  upon  the  authority  of  Beg. 
y.  PhUlimore  (2),  decided  that  the  argument  of  the  rule  on  the 

(1)  Law  Rep.  9  Q.  B.  64.  Sullen,  who  had  obtained  the  rule 

(2)  Q.  B.  D.  April  2, 1884.  nisi,  stated  that  on  moying  for  it  he 

Reg.  v.  Phhjjmobb  aot  Anothkb,       ^  ^^*«^   *^«   attention   of  the 

JmmcBS,  AM)  Pilling.  ^^  ^  »  ^^^^^  ^^«*^«'  »  ™1«  ^^«^ 

11  &  12  Vict.  c.  44,  8.  5,  could  be 
Bulk  calling  on  the  defendants  to  granted  or  whether  a  rule  for  a  man- 
shew  cause  why  the  defendant  juBtices  damns  was  necessary,  having  regard 
should  not  hear  and  determine  a  cer-  to  a  conflict  between  the  cases  of  Beg, 
tain  information  which  had  been  laid  y.  Ast(m  (1  L.  M.  &  P.  491X  Mid  The 
against  the  defendant  Pilling  for  un-  q^im  v.  Percy  (Law  Rep.  9  Q.  B.  64). 
lawfully  encroaching  upon  the  high- 
way, or  why  a  writ  of  mandamus  Lobd  Ck>LEBiDaK,  O.J.  After  con- 
should  not  issue  to  the  said  justices  sideration  and  consultation  with  my 
commanding  them  to  hear  and  deter-  learned  Brothers,  the  result  is  that  we 
mine  the  information.  are  disinclined  to  lay  down  an  absolute 
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merits  must  pioceed,  but  after  hearing  suoh  argument  ultimately       1884 

discharged  the  rule.  TheQuvkk 

Rule  discharged. 

Solioitois  for  magistrate :  Hicklin,  Washington,  &  Padmnore. 

The  applicant  in  person. 

E.L. 


V. 
BiBOK. 


HOGG  V.  BBOOES. 

Landlord  and  Tmcmt — J*ower  to  determvne  Tonaney  by  delivering  written  Notice 
to  Tenant — Tenanfs  Address  unknown — Delivery  of  Notice  at  demised 
Premises, 

A  lease  of  premises  for  twenty-one  years  contidned  a  proviso  that  it  should  be 
lawful  for  the  landlord  or  his  assigns  to  put  an  end  to  the  deihise  at  the  end  of 
the  first  fourteen  years  by  dellrering  to  the  tenant  or  his  assigns  six  calendar 
months'  previous  notice  in  writing  of  his  intention  to  do  so.  In  an  action  by 
the  assignee  of  the  reversion  to  recover  possession  of  the  premises,  on  the  ground 
that  the  demise  had  been  duly  determined  by  notice  under  the  proviso,  it  ap- 
peared that  the  lessee  had  disappeared  some  years  previously,  after  having 
mortgaged  the  prenuses  by  way  of  undepleasai  Uiat  his  address  could  not  b^ 
found,  and  that  written  notice  to  determine  the  tenancy  directed  to  him  had  been 
sent  to  his  last  known  address,  and  had  also  been  delivered  to  the  mortgagee  and 
left  upon  the  demised  premises : — 

HMy  that  the  action  coiild  not  be  maintained,  for  there  was  nothing  in  the 
circumstances  to  warrant  the  plaintiff  in  serving  the  notice  otherwise  than  by 
delivering  it  to  the  lessee. 

EJEOTMEiSfT  to  recoyer  possession  of  a  shop  in  Bege&t  Streeti 
Marylebone. 


1885 
Jan.  30. 


rule  as  to  when  the  proceeding  should 
be  by  a  rule  imder  11  &  12  Vict.  c.  44^ 
8.  5,  and  when  by  mandamus,  but  we 
are  not  prepared  to  say  that  we  think 
Beg.  V.  Percy  (Law  Rep.  9  Q.  B.  64) 
was  rightly  decided  so  far  as  it  is  to  be 
understood  to  decide  that  the  Act  only 
applies  where  justices  require  protec- 
tion. We  are  «clear^  pf  opinion  that 
such  a  construction  narrows  the  opera- 
tion of  the  statute  too  much.  But  also 
we  are  not  prepared  to  say  that  because 
the  statute  may  apply  to  other  cases  > 
than  those  i^  which  the  justices  re- 
quire protection  there  may  not  be 
many  such  cases  where  the  Court  may 
properly  grant  a  mandamus.    Having 

2L 


said  this  we  are  ready  to  take  either 
course. 

Gave  and  WniLiAUs,  JJ:,  concurred. 

BvUen  then  applied  for  the  rule 
under  11  &  12  Vict.  c.  44,  as  the 
cheaper  and  quicker  proceeding. 

Pitt-Lewis  shewed  cause  on  the 
merits,  and  eventually  the  Court  made 
the  x«le  nl^lttte. 

EutedbsduU. 

•Solicitors  for  applicant:  PicheU  ^ 
Mytton. 

Solicitors  for  defendant  Pilling: 
Stochen  db  Jupp, 

J.B. 
2  2 
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1885  Jan.  80.    The  case  was  tried  before  Mathew,  J.,  without  a 

Hogg       jnry. 

Brooks.  ^*  appeared  that  on  the  26th  of  March,  1870,  the  Boyal  Poly- 
technic Institution,  Limited,  granted  to  one  Bichard  Curtis  a 
lease  of  the  premises  for  twenty-one  years  firom  the  24th  of  June, 
1870,  and  that  the  lease  contained  a  proviso  ^  that  it  shonld  be 
lawful  for  the  landlords,  their  successors  or  assigns,  to  put  an 
end  to  this  present  demise  at  the  end  of  the  first  fourteen  yeais 
thereof  by  delivering  to  the  tenant,  his  executors,  administrators, 
or  assigns,  six  calendar  months'  previous  notice  in  writing  of  their 
intention  to  do  so."  In  Kovember,  1873,  the  plaintiff  having 
become  assignee  of  the  reversion  in  the  lease,  and  being  desirous 
of  putting  an  end  to  the  tenancy,  sent  a  letter  by  post  to  a  former 
residence  of  Curtis,  the  lessee,  informing  him  that  his  tenancy 
would  cease  at  Midsummer  next,  and  also  gave  a  similar  notice 
to  the  defendant,  who  was  occupier  of  the  premises.  The  letter 
to  Curtis  was  however  returned,  and  it  appeared  that  some  years 
previously  he  had  become  insolvent  after  mortgaging  the  lease  to 
E.  W.  Purkis,  a  solicitor,  who  let  the  premises  to  the  defendant 
Curtis  had  afterwards  disappeared,  and  the  plaintiff  endeavoured 
in  vain  to  find  his  address,  sending  a  notice  to  determine  the  lease 
directed  to  him  to  the  address  of  his  brother  in  London,  and  also 
to  the  address  of  Mr.  Furkis.  He  also  served  a  similar  notice 
directed  to  the  defendant,  to  Curtis  and  to  Furkis,  upon  Porkis 
and  the  defendant. 

Furkis  was  called  as  a  witness,  and  stated  though  he  was 
unable  to  produce  the  mortgage,  that  he  was  not  mortgagee  of 
the  whole  term,  but  that  the  mortgage  was  by  way  of  underlease 
only. 

Firilay,  Q.C.,  and  Nicoll,  for  the  plaintiff,  contended,  first,  that 
there  was  evidence  that  Furkis  was  assignee  of  the  whole  term, 
or  that  he  had  acted  so  as  to  induce  the  plaintiff  to  believe  that 
he  was  assignee,  so  that  a  notice  delivered  to  him  was  su£Slcient  to 
determine  the  lease;  secondly,  that  service  upon  the  occupier 
of  the  demised  premises  was  sufficient :  Blair  v.  Street  (1) ;  thirdly, 
that  Curtis,  the  lessee,  could  not  by  keeping  out  of  the  way 

(1)  2  A.  &  B.  329. 
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prevent  the  plaintiff  £rom  determining  the  tenancy,  and  that  under       1885 
the  circumstances  the  delivery  of  the  notice  at  the  premises  was       ^ogg 

.gn£Scient.  ^  * 

BB00S8 

E.  Clarkey  Q.C.9  and  W.  AUm,  for  the  defendant  The  power  to 
determine  the  lease  is  regulated  by  the  express  terms  of  the  pro- 
viso, and  nothing  but  actual  service  of  the  notice  upon  the  lessee 
<5an  put  an  end  to  the  tenancy.  [They  referred  to  Cole  on  Eject- 
ment, p.  45.] 

Mathew,  J.  The  plaintiff  as  assignee  of  the  reversion  seeks 
to  recover  possession  of  premises  in  Begent  Street,  which  were  in 
1870  demised  by  the  Boyal  Polytechnic  Institution,  Limited,  to 
one  Bichard  Curtis.  The  lease  contained  the  following  clause : 
^*  It  shall  be  lawful  for  the  landlords  to  put  an  end  to  this  present 
demise  at  the  end  of  the  first  fourteen  years  thereof  by  delivering 
to  the  tenant,  his  executors,  administrators,  or  assigns,  six  calendar 
months'  notice  in  writing  of  their  intention  to  do  so."  It  was 
alleged  by  the  plaintiff  that  notice  had  been  given  in  accordance 
with  the  terms  of  the  lease,  and  therefore  that  he  was  entitled  to 
recover  possession  of  the  premises  from  the  defendant. 

Now  it  appeared  that  after  the  lease  had  been  granted  to  Curtis 
he  had  disappeared  and  that  the  premises  had  been  let  to  the 
defendant  by  a  Mr.  Purkis,  a  solicitor  in  Lincoln's  Inn  Fields. 
The  rent  had  been  regularly  paid  to  Mr.  Purkis  by  the  defendant, 
And  Mr.  Purkis  in  his  turn  had  paid  the  Boyal  Polytechnic  Insti- 
tution and  afterwards  the  plaintiff.  The  plaintiff,  having  acquired 
the  interest  of  the  lessors  in  the  reversion,  proposed  to  determine 
the  tenancy,  and  in  the  first  instance  endeavoured  to  give  a  notice 
to  Curtis  the  lessee  by  leaving  the  notice  at  the  last  known 
address  of  Curtis.  This  notice  however  was  returned,  and  it  was 
Agreed  that  it  never  reached  Curtis.  The  plaintiff  then  served  a 
further  notice,  directed  to  the  defendant,  to  Curtis  and  to  Purkis, 
upon  Purkis  and  the  Defendant,  but  not  upon  Curtis.  The 
defendant  however  refused  to  give  up  possession,  both  he  and 
Purkis  alleging  that  the  notice  was  not  sufficient  under  the  terms 
of  the  lease,  and  thereupon  this  action  was  brought.  The  evi- 
dence given  before  me  sufficiently  shews  that  Curtis  shortly  after 
he  became  tenant  of  the  premises  mortgaged  them  by  way  of 
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18^  sub-lease  to  Parkis,  who  took  possession  tinder  the  mortgage  and 
Hogg  demised  the  premises  to  the  defendant:  It  has  been  urged  on 
Bb^kb.  behalf  of  the  plaintiff  that  although  Purkiswas  a  sub-lessee  he 
so  acted  as  to  lead  the  plaintiff  to  suppose  that  he  was  assignee 
of  the  lease^  and  therefore  the  notice  served  upon  him  was  suflS- 
cient.  But  upon  consideration  of  the  whole  evidence  I  i^n  satisfied 
that  thete  is  no  ground  for  this  contention.  [The  learned  Judge 
examined  the  evidence,  and  proceeded : — ]  It  was  said  that  if 
the  plaintiff  had  taken  proper  steps  there  would  have  been  no 
difficulty  m  tracing  Curtis  and  serving  a  notice  upon  him^  and 
there  was  evidence  that  Curtis  had  been  seen  very  recently  in 
London.  However  that  may  be,  I  have  to  determine,  and  it  is 
the  only  question  I  have  to  determine,  whether  the  notice  served 
on  the  present  defendant  and  served  on  Purkis  is  a  notice  within 
the  terms  of  the  lease,  and  also  whether  leaving  the  notice  at  the 
place  where  Curtis  formerly  resided  was  sufficient.  I  am  satisfied 
that  there  is  no  ground  for  holding  it  sufficient.  The  lease  makes 
no  provision  for  any  such  constructive  service,  but  provides  for  a 
direct  service  of  the  notice  on  the  lessee  or  his  assigns.  Purkis 
is  not  assignee,  but  only  a  sub-tenant,  and  the  notice  could  only 
be  served  by  delivering  it  to  Curtis.  This  has  not  been  done^ 
and  the  plaintiff  must  fail. 

Judgm^rUfor  the  defendant. 

Solicitors  for  plaintiff:  Clarke^  Bawlina,  dk  Go, 
Solicitors  for  defendant :  Purkis  &  Co. 

A.  P.  S. 
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BLASHILL,  Affbllast;  GHAMBEBS^  Besfohbsnt.  1884 

Metrc^Uan  Building  AcU — Foundations — Site — Bemawdjiif  Fodocd^  Animal^  or  '    -^Teo.  13. 
Vegetable  Matter  from  Site — By4aw8  of  Metropolitan  Board  of  Works^  Con^ 
struction  of—Metropolis  Management  and  Building  Acts  Amendment  Act^ 
1878  (41  A  42  Vict.  c.  32),  ss.  14, 16.  .  . 

By  the  Metropolis  Management  and  Building  Aots  Amendment  Act,  1878, 
s.  16,  the  Me^politan  Board  of  Works  were  empowered  to  make  by*lawe  wiUi 
respect  to  "  the  foundations  of  houses,  buildings,  and  other  erectioiis,  and  the 
sites  of  houses,  buildings,  and  other  erections  to  be  constructed  after  the  pass- 
ing of  this  Act,  and  the  mode  in  which  and  the  materials  with  which  such 
foundatSons  and  sites  shall  be  made,  formed,  excavated^  filled  up,  prepared,  and 
completed  for  securing  stability,  the  prevention  of  fires,  and  for  purposes  of 
health."  By  s.  14  the  term  "  site  "  is  defined  to  mean  "  the  whole  space  to  be 
occupied  by  such  house,  building,  or  other  erection  between  the  level  of  the 
bottom  of  the  foundations  and  the  level  of  the  bas^  of  the  walls."  The  Metro- 
politan Board  of  Works  made  the  following  by-law :  "  No  house,  building,  or 
other  erection  shaU  be  erected  upon  any  site  or  portion  of  any  site  which  shall 
have  been  filled  up  or  covered  with  any  material  impregnated  or  mixed  with  any 
faecal,  animal,  or  vegetable  matter,  or  which  shall  have  been  filled  up  or  covered 
with  dust,  or  slop,  or  other  refuse,  or  in  or  upon  which  any  such  matter  or 
revise  shall  have  been  deposited,  unless  and  until  such  matter  or  refuse  shall 
have  been  properly  removed  by  excavations  or  otherwise  from  such  site  " : — 

Eddy  that  the  meaning  of  the  word  "  site  "  in  the  by-law  was  governed  by  the 
interpretation  of  that  word  in  the  Act,  so  that  the  by-law  did  not  authorise 
the  Metropolitan  Board  of  Works  to  direct  the  removal  of  faecal,  animal,  or 
vegetable  matter  in  the  soil  below  the  level  of  the  bottom  of  the  foundations. 

Cabb  stated  by  one  of  the  metropolitan  police  magistrates  on 
two  complaints  preferred  by  the  appellant^  the  district  surveyor  of 
the  district  of  Bethnal  Green,  East  and  South  Bow,  against  the 
respondent. 

One  complaint  charged  that  the  respondent,,  on  the  13th  of 
March,  1884,  at  Peel  Grove,  in  the  parish  of  Bethnal  Green, 
unlawfully  committed  breaches  of  by-law  No.  1  made  by  the 
Metropolitan  Board  of  Works  under  the  provisions  of  the  Metro- 
polis Management  and  Building  Acts  Amendment  Act,  1878,  by 
commencing  to  build  on  a  site  and  foundations  which  had  been 
fiUed  up  with  materials  impregnated  with  animal  matter,  to  wit, 
some  number  unknown  of  dead  human  bodies,  without  the  said 
animal  matter  having  first  been  properly  removed. 

The  other  complaint  charged  that  the  respondent  unlawfully 
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1884        committed  breaches  of  the  provisions  of  the  17th  section  of  the 

Blabhill    above  mentioned  Act  by  not  pnlling  down  and  removing,  after 

Obambkbs.    i^<>tice  to  pnll  down  the  same,  a  honse,  building,  or  erection,  which 

he,  as  builder,  had  begun  to  construct  upon  a  site  and  foundations 

which  had  not  been  prepared  in  accordance  with  the  by-laws  made 

under  the  Act. 

The  respondent,  a  builder,  had  commenced  to  build  hooses 
upon  a  piece  of  ground  in  a  road  called  Peel  Grove,  which 
he  held  with  other  land  under  a  building  agreement  with  the 
owner.  This  piece  of  ground  formed  part  of  an  old  private  m- 
consecrated  cemetery  which  was  closed  by  an  Order  in  Council  in 
the  year  1855.  (1)  After  the  Order  in  Council  all  the  giare- 
stones  were  removed,  and  the  cemetery  chapel,  which  stood  on 
the  site  of  the  roadway  of  Peel  Grove,  was  pulled  down,  and  the 
stu&ce  of  the  ground  was  raised  by  depositing  thereon  builders' 
rubbish  to  a  depth  varying  from  one  to  four  feet 

In  the  early  part  of  1883  the  respondent  gave  notice  to  the 
appellant,  as  district  surveyor,  of  his  intention  to  build  upon  the 
piece  of  ground,  and  prior  to  the  8th  of  May,  1883,  the  respondent 
had  commenced  to  make  excavations  in  the  builders'  rubbish  on 
the  ground  for  the  purpose  of  laying  the  foundation  of  the  in- 
tended buildings.  The  appellant  having  inspected  the  excavations, 
on  the  8th  of  May,  1883,  wrote  to  the  respondent  as  follows  :— 

^^  In  reply  to  your  inquiries  made  when  I  saw  you  upon  the 
ground,  I  beg  to  say  that  I  shall  require  you  to  remove  any 
objectionable  matter  (as  laid  down  in  the  by-laws)  that  may  he 
met  with  down  to  the  bottom  of  your  foundations.  If  you  inter- 
fere with  bodies  in  making  your  foundations  I  shall  have  to  take 
proceedings,  and  I  presume  the  parish  will  do  the  same." 

The  by-laws  referred  to  in  the  letter  and  in  the  summons  are 
by-laws  made  pursuant  to  the  16th  section  of  the  Metropolis 
Management  and  Building  Acts  Amendment  Act,  1878.  The 
14th  section  of  the  Act,  which  is  the  first  section  contained  in 
Part  IL,  is  as  follows : — 

(1)  As  to  building  on  disused  burial  grounds,  see  now  the  Disused  Burial 

Ground  Act,  1884  (47  &  48  Vict  c.  72). 
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**  In  this  part  of  this  Act : — 

''The  tena  'foundations'  shall  mean  the  space  immediately 
l)eneath  the  footings  of  a  walL  (1) 

"  The  term  '  site '  in  relation  to  a  house,  building,  or  other 
erection  shall  mean  the  whole  ^pace  to  be  occupied  by  such  house, 
building,  or  other  erection  between  the  level  of  the  bottom  of  the 
foundations,  and  the  level  of  the  base  (^  the  walls."  (2) 

The  16th  section  is  as  follows : — 

"  The  board  may  from  time  to  time  make,  alter,  vary,  amend, 
and  repeal  such  by-laws  as  they  may  think  expedient  with  re- 
spect to  the  following  matters ;  (that  is  to  say), 

1.  The  foundations  of  houses,  buildings,  and  other  erections, 
and  the  sites  of  houses,  buildings,  and  other  erections  to  be  con- 
structed after  the  passing  of  this  Act,  and  the  mode  in  which  and 
the  materials  with  which  such  foundations  and  sites  shall  be 
made,  formed,  excavated,  filled  up,  prepared,  and  completed  for 
securing  stability,  the  prevention  of  fires,  and  for  purposes  of 
health  .  .  .  •  " 

The  by-law  No.  1  is  as  follows : — 

''  No  house,  building,  or  other  erection  shall  be  erected  upon 
any  site  or  portion  of  any  site  which  shall  have  been  filled 
up  or  covered  with  any  material  impregnated  or  mixed  with 
any  faecal,  animal,  or  vegetable  matter,  or  which  shall  have  been 
filled  up  or  covered  with  dust,  or  slop,  or  other  refuse  or  in  or  upon 
which  any  such  matter  or  refuse  shall  have  been  deposited,  unless 
and  until  such  matter  or  refuse  shall  have  been  properly  removed 
by  excavations  or  otherwise  from  such  site.  Any  holes  caused 
by  such  excavation  must,  if  not  used  for  a  tenement  or  cellar,  be 
filled  in  with  hard  brick  or  dry  rubbish. 

"  The  site  of  every  house  or  building  shall  be  covered  with  a 


1884 


Slashill 

V, 

Chambebs. 


(1)  By  the  Metropolitan  Building 
Act,  1866  (18  &  19  Vict  c  122), 
fiched.  1,  par.  8 :  "  The  projection  of 
the  bottom  of  the  footing  of  every 
wall,  on  each  ride  of  the  wall,  shall 
he  at  least  equal  to  one-half  of  the 
thickness  of  the  wall  at  its  base ;  and 
the  diminution  of  the  footing  of  every 
waU  shall  be  formed  in  regular  offsets. 


and  the  height  from  the  bottom  of 
such  footing  to  the  base  of  the  wall 
shall  be  at  the  least  equal  to  one-half 
of  the  thickness  of  the  wall  at  its 
base." 

(2)  By  the  Metropolitan  Building 
Act,  1866,  s.  3 :  '<  'The  base  of  the 
waU'  shall  mean  the  course  imme- 
diately above  the  footings." 
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1884        layer  of  good  concrete  at  least  six  inches  thick,  and  smoothed  on 
•  Blashili,""  the  upper  surface,  unless  the  site  thereof  be  gravel,  sand,  or  natural 
ChJ^    virgin  soil." 

^^  The  foundations  of  the  walls  of  every  house  or  building  shall 
be  formed  of  a  bed  of  good  concrete  not  less  than  nine  inches 
thick,  and  projecting  at  least  four  inches  on  each  side  of  the 
lowest  course  of  footings  of  such  walls.  K  the  site  be  upon  a 
natural  bed  of  gravel,  concrete  will  not  be  required." 

The  respondent  in  preparing  the  foundations  for  the  intended 
buildings  formed  foundations  in  the  space  immediately  beneath 
the  footings  of  the  walls  of  a  bed  of  good  concrete  eighteen  inches 
thick,  and  projecting  at  least  four  inches  on  ^each  side  of  the 
lowest  course  of  footings  of  such  walls,  and  covered  the  whole 
space  to  be  occupied  by  the  buildings,  between  the  level  of  the 
bottom  of  the  bed  of  eighteen  inches  of  concrete  and  the  level  of 
the  base  of  the  walls,  with  a  layer  of  good  concrete  twelve  inches 
thick.  The  bottom  of  the  last  mentioned  layer  of  concrete  was 
six  inches  above  the  bottom  of  the  bed  of  eighteen'  inches  of  con- 
•  Crete.  The  site  of  the  intended  buildings  was  covered,  and  the 
foundations  of  the  buildings  were  formed,  in  accordance  with  the 
provisions  of  the  second  and  third  paragraphs  of  the  by-law,  if  the 
words  "site"  and  "foundations"  are  to  be  construed  in  the 
by-law  as  having  the  meanings  assigned  to  those  words  by  the 
14th  section  of  the  Act.  The  excavations  for  the  foundations 
and  site  of  the  intended  buildings  were  made  and  the  bed  and 
layer  of  concrete  were  laid  in  the  builders'  rubbish,  which  had 
been  deposited  on  the  surface  of  the  cemetery  as  before  mentioned, 
and  no  portion  of  the  soil  which  had  formed  part  of  the  cemetery 
was  moved  or  disturbed. 

It  was  proved  that  the  natural  decay  of  human  bodies  might 
lead  to  subsidence,  so  as  to  form  fissures  in  the  concrete,  no  matter 
how  thick  it  was,  and  to  the  emanation  of  noxious  gases. 

It  was  contended  on  behalf  of  the  appellant  that  the  meaning 
of  "  site  "  and  "  foundations  "  was  the  natural  virgin  soil  of  the 

« 

earth,  and  that  the  taking  away  of  the  natural  virgin  soil  to  the 
bottom  of  the  graves  and  filling  the  cavity  with  dead  bodies,  made 
the  site  and  foundations  lower  down  to  the  extent  of  the  depth  of 
the  graves  than  it  was  before. 
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It  was  contended  on  behalf  of  the  respondent  that  the  meaning       1884 
of  •^site"  and  "foundations"  in  the  by-laws  was  the  meaning    blasbill  " 
placed  thereon  by  the  14th  section  of  41  &  42  Vict,  c  32,  and  that    chambbbs. 
if  a  more  extended  meaning  were  given  to  the  words,  then  the 
by-laws  mnst  be  regarded  as  ultra  vires.    It  was  further  con- 
tended by  tharespondent  that  ground  in  which  dead  human  bodies 
had  been  buried  was  not  to  be  regarded  as  a  site  filled  up  or 
covered  with  material  impregnated  or  mixed  with  any  faecal, 
animal,  or  vegetable  matter,  within  the  meaning  of  the  words  of 
the  by-law. 

The  magistrate  decided  that  the  meaning  of  the  words  "  site  " 
and  "  foundations  "  in  the  by-law  could  not  be  extended  beyond 
that  given  by  the  14th  section  of  the  Act,  and  that  the  founda- 
tions and  site  had  been  prepared  in  accordance  with  the  by-laws 
undertheAct.  He  was  further  of  opinion  that  the  first  para^^ 
of  the  by-law  above  set  out,  was  intended  to  meet  an  entirely 
different  state  of  things,  and  was  not  applicable  to  the  present 
case ;  because  he  considered  that  human  bodies  buried  in  coffins 
could  not  be  said  to  be  "materials  impregnated  with  animal 
matter."    He  accordingly  dismissed  the  summons. 

The  question  for  the  opinion  of  the  Court  was  whether  on  the 
facts  as  above  stated  the  magistrate  was  right  in  dismissing  the 
summons. 

Sir  H.  Giffard,  Q.C.  (Bedey  with  him),  for  the  appellant  One 
of  the  main  objects  of  the  Act  was  to  prevent  the  building  of  in- 
sanitary houses.  One  of  the  essentials  is  that  the  place  where  the 
house  is  built  should  be  free  from  things  which  by  decomposition 
would  produce  an  insanitary  condition.  It  is  clear  that  if  the 
ground  at  this  spot  sinks,  as  it  is  sure  to  do,  the  concrete  will  crack 
and  be  no  protection,  and  if  the  decision  of  the  magistrate  is  right 
the  object  of  the  Act  will  fail.  The  Act  ought  to  be  construed,  if 
possible,  so  as  to  carry  out  its  objects,  and  it  deals  not  merely 
with  the  things  defined  as  site  or  foundations  but  with  things 
ancillary  to  them.  This  is  shewn  by  the  general  words  used  in 
a.  16,  under  which  the  board  may  make  by-laws  as  to  the  mode 
in  which  foundations  and  sites  may  be  made,  formed,  excavated, 
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1884  filled  up,  prepared,  and  completed  for  securing  stability,  tiie  pre- 
Bla8hill~  vention  of  fires,  and  for  purposes  of  health.  Not  only  is  the 
Chambebs  ^^^^^  named,  but  the  words  as  to  construction  apply  to  much 
more  than  the  position  and  fabric  of  the  foundations  and  sites. 
If  the  Act  had  this  scope  the  by-law  of  the  board  was  authorized, 
even  if  it  extends  to  things  outside  the  "  site  '*  and  "  foundations  " 
defined  by  the  Act. 

OcUnsford  Bruce,  Q.C.  (W.  Graham  with  him),  for  the  re- 
spondent. The  Act  is  perfectly  plain.  It  defines  foundations 
and  sites,  and  gives  power  to  make  by-laws  as  to  the  things  so 
defined.  The  appellant  is  in  this  dilemma,  either  the  board  have 
followed  the  Act,  in  which  case,  as  found  in  the  case,  their  by-law, 
restricted  by  the  definitions  of  the  Act,  has  been  complied  with, 
or  else  the  by-law  extends  to  something  not  included  in  the  defi- 
nitions of  the  Act,  and  is  ultra  vires  and  void. 

Sir  H.  Oiffardy  Q.C.,  in  reply. 

Gbove,  J.  In  this  case  I  have  come  to  the  conclusion  that 
the  respondent  is  entitled  to  the  judgment  of  the  Court 

The  question  arises  on  the  construction  of  the  14th  and  16th 
sections  of  the  Metropolis  Management  and  Building  Acts 
Amendment  Act,  1878,  and  certain  by-laws  made  under  the 
authority  of  the  Act.  The  object  of  the  Act  is  to  provide  for 
buildings  which  shall  be  secure  in  themselves,  which  shall  be 
free  from  nuisances,  and  speaking  generally  free  from  anything 
which  would  be  injurious  to  health.  The  ultimate  object  of  the 
Act,  so  far  as  the  question  for'  our  consideration  is  concerned, 
is  sanitary.  Now  it  has  been  argued  that  we  must  give  effect 
to  that  object,  and  I  quite  agree  to  that.  But  on  the  other 
hand  we  must  not  read  words  into  the  provisions  of  the  Act 
to  meet  some  difficulty  which  the  Act  does  not  seem  to  have  con- 
templated, and  as  to  which  it  creates  no  provision. 

In  s.  14  of  the  Act  it  is  enacted  that  the  term  *'  foundations 
shall  mean  **  the  space  immediately  beneath  the  footings  of  a  wall, 
that  is  the  lowest  part  to  which  any  part  of  the  house  reaches.  We 
then  come  to  the  term  *'  site,"  which  is  the  more  material  matter 
as  applied  to  this  case :  ^'  The  term  *  site '  in  relation  to  a  house. 
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bnilding,  or  other  erection,  shall  mean  the  whole  space  to  be 
occnpied  by  such  house,  building,  or  other  erection,  between  the 
level  of  the  bottom  of  the  foundations  and  the  level  of  the  base  of 
the  walls." 

I  take  it  the  bottom  of  the  foundations  means  the  lowest  part 
which  the  foundations  touch  or  rest  upon.  So  reading  it,  what 
are  we  to  understand  by  the  expression  "  site  "  ?  Not  as  it  seems 
to  me  the  spaces,  not  the  superficial  area  of  the  ground ;  not  the 
locale,  so  to  speak,  where  a  house  is  to  be  built.  You  may  say  a 
house  is  to  be  built  at  Cooper's  Hill,  or  you  might  convertibly 
say  Cooper's  Hill  is  the  site  of  the  house.  But  the  use  of  the 
word  "  site "  there  is  far  more  extended  than  in  this  Act,  and 
^  would  be  in  that  case  merely  the  general  locale  upon  which  the 
house  was  to  be  built.  Now  it  seems  to  me  clear  that  that  is 
not  the  meaning  of  the  word  ''  site "  here.  The  word  or  term 
*'  site  "  means  what  the  Act  says  it  means,  viz.,  **  the  whole  space 
to  be  occupied  by  such  house,  building,  or  other  erection  between 
the  level  of  the  bottom  of  the  foundations  and  the  level  of  the 
base  of  the  walls."  As  I  read  this  it  means  the  space  which 
will  necessarily  be  taken  up  when  the  house  and  walls  come  to 
be  built.  I  think  that  is  confirmed  by  further  portions  of  the 
Act,  because  the  16th  section  is  conclusive  as  shewing  that  the 
word  "  site "  does  not  mean  merely  the  general  locale  on  which 
the  house  is  to  be  built,  but  something  which  can  be  made, 
formed,  and  excavated. 

Th%t  being  so,  I  now  go  to  the  by-law,  the  interpretation  of 
which  is  in  question  in  this  case.  When  it  was  first  read,  I 
thought  '^  site  "  was  used  in  the  wide  sense  of  the  ground  upon 
which  the  house  was  built,  but  it  appears  to  me  that  it  can  be 
reasonably  construed  as  in  s.  14.  I  do  not  say  that  there  may  not 
be  words  in  by-laws  which  are  so  obviously  used  in  a  different  sense 
to  the  same  words  in  the  Act  that  the  Court  may  properly,  read- 
ing them  with  the  context,  put  a  different  construction  upon  them ; 
but  prima  facie  I  should  say  that  the  proper  mode  of  construction 
is  to  apply  the  same  interpretation  to  terms  used  in  a  by-law 
which  is  applied  to  the  same  terms  in  the  Act  under  the  pow^s 
of  which  the  by-law  is  framed.    The  words  of  this  by-law  are. 


1884 


Blasbill 

V, 

Ghahbbbs. 

Grove,  J. 


48B 


QUEEN'S  BENCH  DIVISION. 


VOL.XIY. 


1884 
Blashill 

V, 

Ghambkbs. 

•roTO,  J. 


moreoTeiy  fully  in  accordance  with  this  rule  of  construction,  for 
the  by-law  is  perfectly  intelligible  if  the  words  **  site  "  or  ^  portion 
of  a  site  "  nsed  in  it  be  taken  to  mean,  as  in  s.  14,  the  space  or 
part  of  the  space  occupied  by  the  house  between  the  levels  there 
mentioned.  There  would  still  be  space  whether  it  were  filled 
with  air  or  wil^  solid  matter,  but  l^e  by-law  provides,  if  it  has 
been  filled  up  or  covei^  with  any  faecal,  animal,  or  vegetable 
matter,  that  such  matter  must  not  be  left  lying  in  or  on  that 
space,  but  must  be  carefidly  removed  by  excavation  or  otherwise, 
so  that  none  is  left  on  any  portion  of  the  site,  that  is^  on  any 
portion  of  the  space  to  be  occupied  by  the  house. 

The  object  of  the  other  two  paragraphs  of  this  by-law  is  clearly 
to  give  a  solid  bed  for  the  foundations  to  rest  upon,  which  will 
prevent  the  house  giving  way,  and  to  provide  a  bed  of  concrete 
below  the  house.  Concrete,  when  it  hardens,  will  give  a  solid 
foundation,  and  stability  to  the  house.  It' wiU  also  have  ax^  effect 
upon  health,  so  &r  as  it  prevents  any  infiltration.  So  that  the 
by-law  has  a  most  material  bearing  upon  health,  because  it  pro- 
vides that  the  site  shall  be  covered — and  there  I  read  the  whole 
site  co-extensive  with  the  house — with  a  layer  of  good,  concrete 
at  least  six  inches  thick.  This  concrete  is  not  for  the  purpose 
of  bearing  weight,  like  the  nine  inches  of  concrete  under  the 
walls.  It  may  possibly  add  to  the  stability  of  the  buildings  but 
it  is  mainly,  if  not  entirely,  to  prevent  emanations  or  other  matters 
coming  from  the  lower  ground,  and  so  to  protect  the  health  of 
persons  inhabiting  the  houses  by  having  an  impermeable  stratum 
six  inches  thick  between  them  and  the  ground  beneath.  Now 
on  what  seems  to  me  to  be  the  reasonable  construction  of  the 
Act,  all  that  which  the  by-law  prescribes  has  been  done,  and  the 
learned  magistrate  who  decided  this,  decided  that  the  Act  had 
been  complied  with,  and  I  think  he  was  right. 

Then  there  arises  this  di£Sculty.  The  ground  in  question 
formed  an  old  cemetery,  and  coffins  and  bodies  to  the  depth  of 
some  eighteen  or  twenty  feet,  and  coming  not  very  fieur  from  the 
sur&ce  of  the  soil,  had  been  buried  there  up  to  somewhere  about 
the  year  1849.  Now  the  board  assert  the  right  to  have  the  whole 
of  that  excavated  and  cleared,  because  it  consists  of  animal  matter 
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within  the  meaning  of  this  Act.  I  think  it  does  consist  of  animal 
matter  within  the  meaning  of  this  Act,  because  I  think  it  is  the 
sort  of  refuse  animal  matter  which,  had  it  existed  witMn  the  space 
of  the  site  of  the  houses,  would  have  been  required  to  be  cleared 
away.  But  we  are  asked  to  say  that  the.  board  l^ad  the  right  to 
insist  upon  the  parties  excavating  for  the  houses  to  any  depth 
wiiich  contains  animal. matter  or  vegetable  matten  Now,  does 
what  they  contend  for  come  within  the  words  of  the  Act?  Con- 
struing them  as  I  have  construed  them,  and  limiting  the  term 
"  site  *'  to  the  space  occupied  by  the  house  and. its  walls,  the  con- 
tention fails.  Then  it  may  be  asked,  is  it  not  a  fa(tional  construc- 
tion to  say  that  the  by-law  is  to  be  read  in  a  different  sense  ^om 
the  Act.  I  am  inclined  to  think  that  if  the  by-law  were  to  be  so 
read  it  woidd  be  bad,  because  if  the  Act  confines  ''site"  to  a 
limited  space,  then  a  by-law  wl^ch  extends  the  word  "  site  "  and 
gives  powers  of  compulsory  legislation  over  that  site  beyond  and 
above  that  which  is  comprehended  by  the  Act,  would  be,  as  I 
should  be  inclined  to  thinks  bad*  I  construe  the  by-law,  if  I  can, 
ut  res  magis  valeat  quam  pereat,  and  certainly  the  by-law  can  be 
quite  sensibly  construed  giving  to  .the  word  ''site"  the  same 
definition  as  contained  in  the  Act.  It  may  be  very  true,  as 
suggested,  and  as  I  am  inclined  to  think,  that  when  this  Act  was 
framed,  those  who  bad  framed  it  had  not  in  their  minds  a  burial 
ground.  Burial  grounds  form  so  very  small  a  part  of  the  whole 
area  of  London  that  they  possibly  did  not  think  of  them.  But 
although  that  may  have  been  so,  I  think  that  the  Act  and  by- 
law under  it,  properly  read,  deal  only  with  the  space  from  the 
lowest  part  of  the  foundations,  and  upwards  from  that  point  to 
the  surface  of  the  soil. 

Therefore,. upon  the  whole,  I  am  of  opinion  that  the  proper 
construction  of  the  Act  and  by-law  is  as  contended  no.w  by  the 
respondents  and  as  was  contended  before  the.  magistrate  who 
decided  this  case,  and  that  the  respondent  is  entitled  to  our 
judgment. 
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1884  this  Act,  it  occurs  to  me,  as  it  has  occurred  to  my  Brother  Groye, 
Blasbill  that  in  all  probability  the  legislature  never  contemplated  the 
ChJU.  ^  Of  old  bnrial  grounds  when  they  were  ftaming  this  particular 
Act,  and  I  think  it  equally  probable  that  the  Metropolitan  Board 
of  Works,  when  they  came  to  frame  their  by-laws,  lost  sight 
altogether  of  the  fact  that  there  were  a  great  many  old  disused 
burial  grounds  in  London,  which  were  the  property  of  prirate 
individuals,  and  might  be  devoted  to  building  purposes.  They 
certainly  have  made,  in  my  opinion,  no  provision  for  building 
over  such  ground,  that  is  to  say,  no  such  provision  as  might  have 
been  expected  if  they  had  contemplated  buildings  or  houses 
being  erected  over  these  disused  places. 

Before  going  to  the  by-laws,  one  must  ask  what  was  intended 
by  the  legislature  when  they  spoke  of  *'  a  site "  and  "  founda- 
tions," and  conferred  power  upon  the  Metropolitan  Board  of 
Works  to  make  by-laws  with  respect  to  "  a  site  "  and  "  founda- 
tions "  ?  It  seems  as  though  the  legislature  had  determined  that 
there  should  be  no  question  at  all  upon  this  part  of  the  case, 
because,  before  giving  power  to  make  by-laws,  they  state  in 
express  terms  what  they  mean  in  using  the  terms  "  foundations '' 
and  "  sites."  The  Act  says :  "  In  this  part  of  this  Act  the  term 
'foundations'  shall  mean  the  space  immediately  beneath  the 
footings  of  a  wall,"  that  is  to  say,  the  foundations  upon  which 
the  footings  of  the  walls  are  to  rest  when  the  building  is  con- 
structed  and  erected,  and  the  foundations  are  matters  which  are 
clearly  within  the  cognizance  and  jurisdiction  of  the  Metropolitan 
Board  of  Works. 

There  is  no  question  at  all  as  to  the  meaning  of  "  the  footings 
of  the  walls,"  nor  as  to  the  meaning  of  **  the  base  of  the  walls," 
when  we  come  to  look  at  the  Metropolitan  Building  Act  which 
was  passed  in  the  year  1855.  (1)  I  find  in  the  first  interpreta- 
tion clause  of  that  Act,  "  The  base  of  the  wall  shall  mean  the 
course  immediately  above  the  footings."  Then,  when  I  turn  to 
the  first  schedide  of  the  Act,  I  find  the  footings  of  the  wall  are 
dealt  with:  ''The  projection  of  the  bottom  of  the  footing  of 
every  wall  on  each  side  of  the  wall  shall  be  at  least  equal  to  one 

(1)  18  &  19  Vict.  c.  122. 
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half  of  the  thickness  of  the  wall  at  its  base,  and  the  diminution 
of  the  footing  of  every  wall  shall  be  formed  in  regular  offsets ; 
find  the  height  £rom  the  bottom  of  such  footing  to  the  base  of  the 
wall  shall  be  at  the  least  equal  to  one  half  of  the  thickness  of 
the  wall  at  its  base."  So  that  it  prescribes  here  how  the  footings 
shall  be  constructed,  and  the  depth  of  them.  Therefore,  there  is 
no  mistake  at  all  as  to  what  the  Act  of  Parliament  meant  in  1855. 
But  I  should  think  there  is  equally  little  doubt  what  the  by- 
laws intended  in  making  use  of  the  words.  I  may  obserye,  with 
reference  to  the  word  "  foundations/'  that  though  the  board  have 
power  to  prescribe  and  dictate  as  to  the  mode  in  which  and  the 
materialB  with  which  the  foundations  shall  be  composed,  this  by- 
law says  nothing  as  to  the  foundations,  except  that  beneath  the 
last  course  of  the  footings  there  shall  be  a  layer  of  concrete  of  a 
depth  of  at  least  nine  inches.  Now,  when  you  come  to  look  at 
the  case  and  to  the  facts  which  are  found  in  it,  the  construction 
of  the  foundations  has  been  not  merely  within  the  strict  require- 
ments of  the  by-law,  but  even  better  foundations  haye  been  put 
in  than  the  by-law  requires. 

Now  let  me  go  to  the  "  site."  With  reference  to  this  I  hardly 
go  to  the  same  extent  which  my  Brother  Groye  has  suggested, 
namely,  that "  the  site  "  must  be  construed  to  be  the  whole  sur~ 
face  of  the  ground  which  was  intended  to  be  used  for  the  build- 
ing, that  is  to  say,  the  whole  floor  space  of  the  site  and  the  space 
occupied  by  the  external  wall.  It  is  not  necessary  to  determine 
it,  but  I  should  be  rather  inclined  to  think  that  the  site  was 
confined  to  that  portion  of  the  house  oyer  which  the  inhabitants 
were  to  dwell.  Howeyer,  let  us  see  what  the  Act  of  Parliament 
and  the  by-laws  haye  said  with  regard  to  the  site.  ^  The  term 
*  site '  in  relation  to  a  house  or  building  or  other  erection  shall 
mean  the  whole  space  to  be  occupied  by  such  house,  building,  or 
other  erection  between  the  leyel  of  the  bottom  of  the  founda- 
tions " — that  is,  the  bottom  of  the  bed  of  concrete  which  is  to 
form  the  foundation  for  the  wall  or  for  the  footings  of  the  wall — 
^'  and  the  level  of  the  base  of  the  walls,"  that  is  to  say,  the  site 
is  to  consist  of  the  whole  space  between  the  lowest  level  of  the 
base  of  concrete  forming  the  foundation  of  the  walls  and  the  level 
of  the  base  of  the  walls  which  is  the  top  of  the  footings.    Thus 
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I88i  if  the  footings  happen  to  be,  say,  a  foot  in  depth,  and  if  there  are 
BukBBiLu  ^^^  inches  of  concrete  according  to  the  by-la'Ws,  there  will  be 
OBAttssBS^  ^^^  ^^^^  ^^^  ^^^  inches  of  interyal  between  the  one  level  and 
the  other,  and  that  site  must  be  made,  constructed,  and  fiUed  np 
with  such  materials  and  in  the  mode  which  the  Board  of  Works 
are  entitled  to  prescribe.  Now  the  Board  of  Works  having  power 
to  make  provisions  with  regard  to  sites,  is  it  not  reasonable  to 
suppose  that  in  making  the  by-law,  and  using  the  word  '^  site '' 
they  are  making  regulations  with  regard  to  those  Bites  about 
which  by  the  statute  they  are  empowered  to  make  regulations  ? 
Or  is  it  to  be  supposed  that  they  are  exceeding  their  authority 
and  making  rules  and  by-laws  respecting  sites  which  have  not 
been  in  contemplation  of  the  Act  of  Parliament,  and  as  to  which 
they  had  no  power  to  make  by-laws  ?  It  strikes  me  that  it  is 
i^easonable  to  say  that  they  intended  to  use  the  powers  conferred 
upon  them,  and  the  powers  conferred  upon  them  are  limited  by 
the  interpretation  clause.  Now,  construing  the  word  "  site  "  in 
the  by-law  in  that  way,  what  is  prescribed  with  regard  to  it  ?  It 
is  to  be  of  a  depth  which  is  very  easily  ascertainable,  a  depth 
which  is  equal  to  the  distance  between  the  lowest  level  of  the 
foundation  upon  which  the  footings  of  the  wall  rest  and  the  base 
of  the  wall  which  is  at  the  top  of  those  footings.  That  space 
which  forms  the  site  is  to  be  covered  with — by  which  I  under- 
stand the  top  surface  of  it  is  to  be  formed  of — six  inches  of  con- 
crete, and  from  every  portion  of  the  site  any  material  impregnated 
with  faecal,  animal,  or  vegetable  matter  must  be  removed.  Then 
what  is  the  fact?  The  magistrate  has  found  that  a  six  inches 
layer  of  concrete  has  been  laid  down ;  and  he  has  found  also  as  a 
matter  of  fa^ct,  or  if  it  is  not  directly  found  it  is  implied  in  the 
language  of  the  case,  that  no  part  of  the  remaining  portion  of  the 
site,  that  is,  between  the  lower  level  of  the  concrete  which  coveis 
the  site  and  the  level  of  the  base  of  the  foundations,  consists  of 
any  material  which  is  impregnated  either  with  faecal  or  ammal  or 
vegetable  matter.  In  short,  he  has  found  that  if  the  by-law  is  to 
be  construed  «in  the  way  in  which  I  think  it  ought  to  be  con* 
strued,  the  respondent  has  done  everything  that  the  by-laws 
require  him  to  do. 
I  am  of  opinion,  therefore^  for  the  reasons  that  I  have  stated. 
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that  the  magistrate  was  right  in  coming  to  the  conclusion  tha^ 
these  by-laws  had  not  been  infringed,  and  I  think  this  appeal 
ought  to  fi&il.. 

Judgment  for  the  reeponderU, 


Solicitor  for  appellant :  B.  Ward. 

Solicitors  for  respondent:  CoUyer-Bristow  &  Co^ 


A.  M, 


ISSi 


Blashill 

\.     ^-     '" 


THE  BROUGHTON  AND  PLAS  POWER  COAL  COMPANY,  LIMITED, 
Appellants;  KIRKPATRICK  (Subveyob  op  Taxes),  Besfoxdent. 

Bcvenue — Income  Tax — Coal  Mines — Dead  Bent — Royalties — Deductions  from 
Gross  Profits — Provision  for  recouping  Dead  Bents  out  of  Boyalties,  Effect 
of— 5  &  6  Vict,  c.  35, «.  60  (Sched.  A),  r.  3 ;  Sect.  100  (Sched.  2>)— 29  <fe  30 
Vict.  c.  36,  s,  8. 

By  an  agreement  for  lease  of  coal  mines  for  a  term  of  years  from  March, 
1874,  the  lessees  agreed  to  pay  a  dead  rent  for  the  mines,  and  royalties  at  speci- 
fied rates  per  ton  on  all  coal  worked ;  the  dead  rent  to  be  recoupable  out  of 
royalties  during  the  first  sixteen  years  of  the  term — ^the  effect  being,  that  the 
lessor  received  on  accoimt  of  his  share  of  the  profits  of  the  concern  not  less 
than  a  fixed  annual  sum ;  so  that  when  his  share  of  the  royalties  did  not  amount 
to  the  fi^ed  sum  he  received  that  sum ;  but  when  his  share  of  the  royalties 
exceeded  the  fixed  sum  he  received  that  sum  only  until  the  lessees  had  been 
reimbursed  the  excess  paid  to  the  lessor  when  his  share  of  the  royalties  did  not 
amount  to  the  fixed  sum.  The  lessees  worked  the  mines  for  the  first  time  in 
<3ctober,  1880,  having  paid  the  dead  rent,  less  income-tax,  to  the  lessor  up  to 
that  year.  Upon  an  assessment  to  the  income-tax,  made  upon  the  lessees  under 
Schedule  D,  for  the  year  1881-2,  it  appeared  that  the  lessor's  share  of  the 
royalties  for  that  year  had  exceeded  the  dead  rent  by  the  sum  of  lUll. :— » 

JBddy  that,  in  estimating  the  profits  of  the  concern  for  the  particular  year  for 
the  purpose  of  being  assessed  under  the  Income  Tax  Acts,  the  lessees  were  not 
entitled  to  deduct  the  14777.  from  their  gross  profits. 

Case  stated  under  43  &  44  Vict,  c.  19  (The  Taxes  Manage- 
ment Act,  1880). 

Tlie  material  facts  stated  in  the  case  were  as.  follows : — 
At  a  meeting  of  the  special  commissioners  under  the  Income 
Tax  Acts,  held  at  Chester,  in  March,  1883,  the  appellants,  a  col« 
liery  company,  appealed  against  an  assessment  made  upon  them 
under  Schedule  D  in  the  sum  of  16,0002.  in  respect  of  the  profits 
of  the  concern  for  the  year  1881-2. 
;    Upon  examination  of  the  accounts  the  conmiissioners  found  that 

2  M  2  2 
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1884        the  liability  of  the  company  for  the  year  ending  March  31, 1882, 
Brououton   was  5843/.,  made  up  as  follows : — 

Coal  Ck>.  ^ 

KiBKPATBicK.                         Balance  of  account 2556 

Royalty  charged 3477 

Gate  wen  royalty 1000 

Rent 90 

Wayleave 371 

Income-tax 50 

£7544 
Less  Depreciation.    .    .    £1400 

Bank  interest    .    .    .    301 

1701 

£5843 


The  first  item,  "balance  of  account,"  represented  the  com- 
pany's profit,  and  the  subsequent  items  were  added  in  order  to 
arrive  at  the  total  produce  of  the  mine  upon  which  the  duty  was 
to  be  charged. 

The  commissioners  reduced  the  company's  assessment  to  the 
above  sum  of  5843Z. 

The  collieries  were  held  by  the  appellants  under  an  agreement 
for  a  lease  dated  the  30th  of  September,  1875,  by  the  terms  of 
which  the  lease  was  to  commence  from  March  25, 1874,  for  a  term 
of  forty-two  years ;  the  dead  rent  payable  to  the  lessor  was  to  be 
lOOOZ.  a  year  for  the  first  three  years  ;  2000Z.  a  year  for  the  next 
seven  years,  and  3000Z.  a  year  for  the  residue  of  the  term ;  the 
dead  rents  to  be  recoupable  out  of  royalties  during  the  first  sixteen 
years  of  the  lease. 

The  case  stated  that  it  was  explained  to  the  commissioners  that 
the  dead  rent  and  royalties  were  in  fact  one  and  the  same  pay- 
ment, and  merged  together ;  that  the  dead  rent  was  a  device  to 
secure  the  lessor  against  the  fluctuations  of  mining,  by  which 
device  the  lessor  received  on  account  of  his  share  of  the  profits  of 
the  company  not  less  than  a  fixed  annual  sum,  so  that  when  his 
share  of  the  royalties  did  not  amount  to  the  fixed  sum  he  received 
that  sum,  but  when  his  share  of  the  royalties  exceeded  the  fixed 
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annual  suid,  that  sum  only  was  paid  to  him  until  the  company       1884 


had  been  reimbursed  the  excess  paid  to  the  lessor  when  his  share  Bbouohtoh 
of  the  royalties  did  not  amount  to  the  fixed  sum.  ^^  ^' 

The  appellants  were  registered  as  a  limited  company  in  April,  Kibkpatbkw. 
I880y  having  previously  existed  as  a  private  concern.  They  did 
not  commence  working  or  getting  the  mines  until  the  2nd  of 
October,  1880.  Assessments  were  made  by  the  district  commis- 
sioners under  Sched.  D  of  the  Income  Tax  Acts  in  the  years  1878, 
1879,  and  1880  in  the  sum  of  2000Z.  each  year — ^the  amount  of 
the  dead  rent  payable  to  the  lessor  in  those  years,  during  which 
the  mines  were  non-productive. 

The  appellants  contended  that  in  estimating  the  total  produce 
of  the  mines,  in  respect  of  which  they  were  liable  to  pay  income 
tax  for  the  year  1881-2,  the  commissioners  ought  to  allow  a  de- 
duction of  the  sum  of  1477Z.  from  the  sum  of  3477Z.  "  royalty 
charged,"  the  second  item  in  the  above  statement  of  the  com- 
pany's liability.  The  1477Z.  represented  the  excess  of  royalties 
over  dead  rent  for  the  year  1881-2. 

The  commissioners  were  of  opinion  that  the  sum  of  1477Z.  was 
properly  included  in  the  assessment,  in  accordance  with  5  &  6 
Vict.  c.  35,  s.  60,  No.  IH.,  rule  3.  (1) 


(1)  By  8.  8  of  29  &  30  Vict.  c.  36 : 
^  The  several  and  respective  concerns 
described  in  No.  III.  of  Sched.  A  of 
5  &  6  Vict  c.  35,  shall  be  charged  and 
assessed  to  the  duties  hereby  granted 
in  the  manner  in  the  said  No.  III. 
mentioned,  according  to  the  rules  pre- 
scribed by  Sched.  D  of  the  said  Act, 
80  far  as  such  rules  are  consistent  with 
the  said  No.  Ill " 

No.  ni.  of  s.  60  (Sched.  A)  of  5  &  6 
Vict  c  35,  contains ;  '*  Rules  for  esti- 
mating the  lands,  tenements,  heredita- 
ments, or  heritages  hereinafter  men- 
ti<«ied  which  are  not  to  be  charged 
according  to  the  preceding  general 
rule." 

"  The  annual  value  of  all  the  pro- 
perties hereinafter  described  shall  be 
understood  to  be  the  full  amount  for 
one  yeaiy  or  the  average  amount  for 


one  year,  of  the  profits  received  there- 
from within  the  respective  times  herein 
limited.  .... 

''2nd.  Of  mines  of  coal  ....  on 
an  average  of  the  five  preceding  years, 
subject  to  the  provisions  concerning 
mines  contained  in  this  Act 

"  3rd.  Of  ironworks,  &c The 

duty  in  each  of  the  three  last  rules  to 
be  charged  on  the  person,  corporation, 
company,  or  society  of  persons,  whether 
corporate  or  not  corporate,  carrying  on 
the  concern,  or  on  their  respective 
agents,  treasurers,  or  other  officers 
having  the  direction  or  management 
thereof,  or  being  in  the  receipt  of  the 
profits  thereof,  on  the  amount  of  the 
produce  or  value  thereof,  and  before 
paying,  rendering,  or  distributing  the 
produce  or  the  value,  either  between 
the  different  persons  or  members  of 
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1884        .    A,  CharleSy  Q,C.  (GlemerU  Higgins  with  him),  for  the  appellants. 
•BBoxTo^ok    It  is  admitted  that  the  case  is  governed  by  the  3rd  rule  of 
CoALCfo.     jf^^  jjj^  ^f  g  60  of  5  &  &?ict.  e.  35,  and  that  the  destination 
•  KiRKPATBicK.  of  the  profits  of  the  concern  for  the  particular  year  is  immaterial. 
But  the  sum  of  1477Z.  is  not  profit.    It  should  be  treated  as  a  som 
advanced  by  the  lessees  to  the  lessor,  and  repaid  by  him  to  the 
lessees  under  an  agreement  between  the  parties.    The  dead  rent 
is  royalty  paid  in  advance.    If  the  lessees  are  now  liable  to  pay 
income  tax  upon  the  1477Z.,  the  duty  on  that  sum  will  have  been 
'paid  twice — once  when  the  dead  rent  was  paid  to  the  lessor  whilst 
the  mines  were  non-productive,  and  again  now  when  the  lessor 
repays  the  1477Z.  to  the  lessees  in  order  to  recoup  them  in  respect 
of  the  antecedent  payments  of  dead  rent. 


the  corporation,  company,  or  society 
engaged  in  the  concern,  or  to  the  owner 
of  the  soil  or  property,  or  to  any  cre- 
ditor or  other  person  whatever  having 
a  claim  on  or  out  of  the  said  profits." 

Sect.  100  (Sched.  D)  prescribes  rules 
for  ascertaining  the  duties  in  particu- 
lar cases  mentioned ;  and  with  respect 
,to  the  assessment  of  any  trade,  manu- 
facture, adventure,  or  concern  in  the 
nature  of  trade,  not  contained  in  any 
other  schedule  of  the  Act,  it  is  pro- 
vided as  follows : — 

"  Rule  1st.  The  duty  to  be  charged 
in  respect  thereof  shall  be  computed 
on  a  sum  not  less  than  the  full  amount 
of  the  balance  of  the  profits  or  gains 
of  such  trade,  manufacture,  adventure, 
or  concern  upon  a  fair  and  just  average 
of  three  years.  ....** 

''  3rd.  In  estinititing  the  balance  oi 
jprofits  and  gains  chargeable  under 
Sched.  D.,  or  for  the  purpose  of  assess- 
ing the  duty  thereon,  no  sum  shall  be 
set  against  or  deducted  from,  or  allowed 
to  be  set  against  or  deducted  from  such 
profits  or  gains,  on  account  of  any  sum 
expended  for  repairs  of  premises  occu- 
pied for  the  purpose  of  such  trade, 
manufacture^  adventure,  or  concern, 
nor   for  any  sum    expended  for  the 


supply  or  repairs  or  alteration  of  any 
implements,  utensils,  or  articles  em- 
ployed for  the  purpose  of  such  trade, 
manufacture,  adventure,  or  oonoem, 
beyond  the  sum  usually  expended  for 
such  purposes  according  to  an  average  of 
three  years  preceding  the  year  in  which 
such  assessment  shall  be  made;  nor 
on  account  of  loss  not  connecfted  with, 
or  arising  out  of,  such  frade,  manufac- 
ture, adventure,  or  concern;  nor  on 
account  of  any  capital  withdrawn  there- 
from; nor  for  any  sum  employed,  or 
intended  to  be  employed  as  capital  in 
such  trade,  manufacture,  adventure, 
or  concern; 'nor  for  any  capital  em- 
ployed in  improvement  of  premises 
occupied  for  the  purpose  of  such  trade, 
manufacture,  adventure,  or  concern; 
nor  on  account  or  under  pretence  of 
any  interest  which  might  have  been 
made  on  such  sums,  if  laid*  out  at  inte- 
rest; nor  for  any  debts,  except  bad 
debts  proved  to  be  such  to  the  satis- 
faction of  the  commissioners  respec- 
tively ;  nor  for  any  average  loss  beyond 
the  actual  amount  of  loss  after  adjust- 
ment; nor  for  any  sum  recoverable 
under  an  insurance  or  contract  of  in- 
denmity." 
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SeooxMUy,  it  is  contended  that  the  lessees  are  entitled  to  deduct       1884 
the  dead  rent  for  the  pievioiiB  fiye  years  in  estimating  their  profit  BsouaHt^jK 
for  the  year  1881-2.    The  dead  rent  is  on  the  same  footing  ^as  the     ^^  ^• 
ordinary  «Tent  of  premises  nsed  for  carrjring  on  business^  and  the  KiBEPiniMoK. 
lessees  are  entitled,  by  the  2nd  rule  of  No.  III.  of  Sched.  A  of 
5  &  6  Vict  c.  35,  to  ayeiage  their  profits  for  the  five  preceding 
years. 

Sir  JT.  James,  A.G.  (Sir  F.  HerseheU,  S.G.^  and  A.  V.  Dicey  with 
him),  for  the  Crown.  By  the  3rd  rule  of  No.  IIL  of  s.  60  of  5  &  6 
Yict.  c.-35>  profits  must  he  ascertained  before  paying  the  land^ 
lord  anything,- and  the  sum  so  ascertained  is  the  produce  or  Talue 
of  the  mine.  /Fhe  moment  that 'a  balance  is  struck  between  the 
expenditure  incurred  in  getting  the  coal  and  the  price  there  is  a 
Yalue  assessable  to  the  income  tax,  and  it  matters  not  in  what 
way  that  balance  is  to  be  distributed,  or  what  its  subsequent 
destination  may  be. 

[Smith,  J.  If  your  contention  is  well  founded,  you  escape 
from  the  decision  in  Last  y.  London  Assurance  Corporation.  (1)] 

Here  the  1477Z.  is  profit ;  it  is  part  of  the  produce  of  the  mine 
for  the  particular  year  after  deducting  expenditure.  CoUnessIron 
Co.  y.  Black  (2)  in  principle  goyems  this  case.  The  dead  rent 
paid  by  the  lessees  when  the  mines  were  not  being  worked  is 
really  capital  expended  by  them.  It  is  money  placed  to  the 
account  of  the  lessor.  '  Knowlesr.  McAdam  (3)  would  haye  been  a 
strong  authority  in  the  appellants'  fayour,  but  the  House  of  Lords 
in  CoUness  Iron  Co.  y.  Black  (2)  dissented  from  that  decision.  It 
is  said  that  the  duty  on  the  1477Z.  will  be  paid  twice;  but  it 
will  not  be  paid  twice  by  the  same  person.  The  lessor  pays  the 
tax  upon  his  profit  from  the  mine — ^the  2000Z.  dead  rent — because, 
although  for  conyenience  of  collection  the  lessees  pay  it  in  the 
first  instance,  the  lessor  is  bound  to  deduct  it  from  the  next  rent. 
The  lessees  pay  the  duty  upon  this  1477Z.,  which,  it  is  admitted, 
they  haye  made  as  profit  during  the  year.  It  is  immaterial  that 
they  choose  to  appropriate  it  in  a  particular  way  under  some 
contract  with  their  landlord. 

As  to  the  argument  that  the  lessees  are  entitled  to'  take  a  fiye 

(1)  12  Q.  B.  D.  889 ;  14  Q.  B.  D.  239.  (2)  6  App.  Gas.  315. 

(3)  3  Ex.  D.  23. 
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1884        years'  average  of  their  profits,  the  case  finds  that  they  only  began 

Bboughton   to  work  the  mines  in  1880,  and  therefore  made  no  profit  in  any 

OoAL  Oo.     ^£  ^j^Q  preceding  years.     In  averaging  profits  yon  cannot  take 

KmsFATRicK.  into  account  loss  where  expenditure  exceeds  receipts  in  any  one 

year ;  where  there  is  such  a  loss  the  profit  must  be  returned  as 

nil.    You  cannot  deduct  a  minus  quantity  in  respect  of  preceding 

years  in  estimating  average  profits. 

A.  Charles^  Q.O.,  in  reply.  The  case  finds  that  the  dead  rent 
and  royalties  are  really  one  payment,  and  merged  together.  The 
transaction  here  is  wholly  different  from  that  in  CdUneu  Irof^  Co. 
V.  Bhieh  (1),  where  the  decision  only  was  that  exhausted  capital 
could  not  be  deducted  in  estimating  profits.  That  case,  therefore, 
does  not  apply. 

Gbove,  J.  I  am  of  opinion  that-  the  Grown  is  entitled  to 
judgment,  and  that  income  tax  must  be  paid  upon  the  sum  of 
1477Z.,  in  tesped  of  which  the  appellants  claim  exemption.  The 
question  is  not  easy  of  decision.  One  must  look  at  what  is 
meant  in  principle  by  a  tax  on  "  profits."  In  my  view  the  de- 
cision 'of  the  House  of  Lords  in  CoUnesa  Iran  Co.  v.  Blad^  (1), 
which  virtually  overruled  the  decision  in  Knowlea  v.  MeAdam  (2), 
was  to  the  effect  that  ^*  profits  "  must  be  taken  to  mean  that  which 
the  mine*owner  in  any  given  year  puts  in  his  pocket,  or  could,  if 
he  chose,  put  in  his  pocket,  minus  the  expenditure.  He  cannot 
go  back  and  take  into  account  the  profit  and  loss  account  for  a 
series  of  previous  years.  Thus,  if  a  man  works  his  mine  at  a  loss 
for  ten  years,  and  in  the  eleventh  year  makes  a  profit  over  expen- 
diture, he  cannot  set  off  against  that  profit  the  antecedent  expenses 
and  losses  during  the  years  in  which  he  worked  at  a  loss.  It  would 
be  impracticable  to  do  so.  Income  tax  upon  profits  could  never 
be  assessed  without  going  into  an  inquiry  embracing  the  whole 
history  of  the  particular  undertaking  from  its  inception.  Lord 
Blackburn  in  CoUness  Iron  Co,  v.  Bhieh  (1)  expresses  that  view 
very  shortly,  when  he  says  that  you  can  only  look  at  the  profits 
for  the  particular  year  in  assessing  profits  with  rei^ct  to  the 
income  tax. 

Here  the  mine*owners  have  contracted  to  pay  their  landlord  a 

(1)  6  App.  Gas.  315.  (2)  3  Ex.  D.  23. 
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dead  rent  of  20007.  a  year,  and  they  have  to  continue  for  some       1884 
years  paying  that  rent  though  they  make  no  profit  whatever,  bbougbton 
During  the  time  in  which  they  make  no  profit  they  pay  no  in-     ^^  ^' 
come  taxy  because^  although  theirs  are  the  hands  which  pay  oyer  KmsPATBics. 
the  income  tax  to  the  Grown  on  the  dead  rent,  they  receiye  it     g^^  J* 
back  from  the  landlord,  who  really  pays  it  out  of  his  profits. 

I  think  that  the  question  here  is,  whether,  when  the  mine  has 
become  a  profitable  concern,  the  lessees  can  deduct  antecedent 
losses  from  the  profits  of  their  particular  year  in  respect  of  which 
the  tax  is  sought  to  be  imposed.  The  House  of  Lords,  in  Golt- 
nes8  Iron  Co.  y.  Black  (1),  haye  decided  in  principle  that  they 
cannot,  and  that  case  seems  to  me  directly  in  point.  It  is  true 
that  here  the  lessees  claim  to  deduct  antecedent  losses  from  their 
profits  of  the  particular  year  under  a  bargain  made  with  their 
landlord,  by  which  the  dead  rent  is  to  be  regarded  as  a  payment 
of  2000Z.  a  year  out  of  royalties,  if  the  royalties  should  amount 
to  that  sum;  but  if  t^ey  should  not,  the  lessees  may  apply 
subsequent  royalties  in  excess  of  the  dead  rent  to  the  payment 
of  what  are  yirtually  antecedent  losses  during  the  years  in  which 
the  royalties  did  not  reach  the  amount  of  the  dead  rent.  But  in 
my  view  the  Crown  has  no  more  concern  with  those  antecedent 
losses  than  with  any  other  incidental  losses  which  the  lessees  may 
haye  sustained  years  before — as  by  the  inundation  of  the  mine, 
or  by  any  other  incidental  matter  which  may  haye  made  the  mine 
on  the  whole  an  unprofitable  concern.  No  authority  has  been 
cited  for  the  appellants  to  shew  that  lessees  of  mines  are  entitled, 
in  estimating  the  profits  of  a  single  year,  to  deduct  any  expenses 
but  those  expressly  allowed  by  the  Act;  and,  further,  by  r.  3 
of  No.  III.,  Sched.  A.,  the  duty  is  charged  upon  the  persons,  &c., 
carrying  on  the  concern  **  on  the  amount  of  the  produce  or  yalue 
thereof,  and  before  paying,  rendering,  or  distributing  the  produce 
or  the  yalue  either  between  the  different  persons,  &c.,  engaged  in 
the  concern,  or  to  the  owner  of  the  soil  or  property."  The  duty, 
therefore,  becomes  due  to  the  Crown  as  soon  as  the  lessees  haye 
determined  the  profits  for  the  particular  year,  irrespectiye  of  any 
sums  they  may  haye  paid  to  the  owner  of  the  soil  or  property. 
Such  sums  cannot  be  deducted  in  assessing  profits.  The  only 
case  which  creates  an  apparent  difficulty  in  the  matter  is  Last  y. 

(1)  6  App.  Gas.  315. 
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1^        London  Assmxinee  Oorporation.  (1)     In  that  case  the'* Queer's 
BBovQitMH   Bench  Diyision  held  that  a  bonne  paid  by  a  life  insurance  <4(»d- 
CoAL  Co.    pg^  ^  ^^^  persons  insuring  w4th  them  could  be  tudated  as  an 
KiBKPAfnioK.  Expenditure  in  irednctien  of  profits  in  making' an  a^iesdmentfor 
orovt^j.      tiie  income  tax.    The  Court  of  Appeal  affirmed  the  decision  of 
the  Court  below,  though  Lindley,  J.,  differed  from  the  two  other 
judges,  and  agreed  with '  the  view  taken  by  my  Brother  Smith 
in  the  Court  below.    But  that  case  is  distinguishable  from  the 
present.    The  decision  was  based  upon  the  ground  that,  having 
regard'  to  the  constitution  of  the  insuranoe  company,,  and  the 
system  upon  whick  the  concern  was  ostensibly  and  really  worked, 
the  subscriptions  were  in  fact  reduced  by  the  amount  of-  the 
bonuses  paid  at  irregular  inAeryals,  and  that  the  bonuses  were, 
therefore,  to  be  regarded  as  part  of  the  necessary  expenses  of 
working  the  concern.    That  is  not  so  here.    The  teems  of  the 
third  rule  of  No.  III.,  Sched.  A.,  with  respect  to  mines  shew, 
to  my  mind,  that  it  is  not  intended  to  be  so.    The  sums  repre- 
senting the  excess  of  royalties  over  dead  rent  are  not  necessaxy 
expenses  of  working  the  concern,  but  are  sums  repayaUe  to  the 
lessees  under  an  agreement  with  their  landlord  that,  they  shall, 
when  the  working  becomes  profitable,  be  allowed  to  recoup 
themselves  in  respect  of  previous  losses.    The  only  distinction 
between  this  case  and  OoUnes^  Iron  Co.  t.  Black,  (2)  is,  that  here 
there  was  a  payment  in  advance  under  a  bargain  with  the  land* 
lord,  whilst  in  that  case  there  were  losses  merely  which  the 
lessees  had  incurred  by  exhausting  their  capitaL    I  do  not  think 
that  distinction  is  material,  and,  as  I  have  said,  I  think  this  case 
is  completely  governed  by  CoUnessIron  Co.  v.  Black.  (2)  It  is  trae 
that  in  one  sense  the  tax  will  be  paid  twice,  but  it  will  not  be 
paid  twice  by  the  same  person.     The  landlord  pays  it  in  the 
first  instance,  and  he  gets  the  profits  upon  which  he  pays.    The 
lessees  pay  it  in  the  second  instance,  and  they  get  the  profits 
upon  which  they  pay.     The  lessees*  loss  is  not  in  respect  of  duty 
paid  to  the  Crown  before  the  mine  becomes  profitable,  but  it  is  an 
antecedent  loss  in  the  course  of  working  the  mine,  and  therefore 
comes  within  the  principle  of  the  decision  of  the  House  of  Lords. 
With  respect  to  the  contention  for  the  appellants  that  they 
were  entitled  to  take  an  average  of  five  years  in  estimating 

(1)  12  Q.  B.  D.  389 ;  14  Q.  B.  D.  239.  (2)  6  App.  Gas.  315. 
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profits,  I  think  that  is  disposed  of  by  the  £ftot  that  this  wa^  the       iWi 
fiist  year,  in  which  the  milieus  worked.  .    Bm^airroK 

For  these  reasons  I  am  of  opinion  that  the  Crown  ia  entitled     ^^ 
to  judgment  for  an  assessment  of  ineome  tax  upon  the  sum  of  l^raumTMny. 
1477/.  in  dispute. 

>  « 

Smtth,  J.  I  also  think  that  judgment  diould  be  giren  for  the 
Crown. 

:  In  substanoe,  by  the  agreement  of  >September9 1875,  it  was  pro* 
yided  that,  should  the  mine  beeome  a  profitable  concern,  tiie 
lessees  might  recoup  themselves  out  of  profits  the  dead,  rents 
which  they  had  theretofore  paid  to  the  lessor.  Nothing  was  done 
in  the  mine  till  1880,  when  a  company  was  formed  to  take  over 
what  had  previously  been  the  private  undertaking  of  the  lessees, 
and  down  to  that  date  the  lessees  had  paid  in  pursuance  of  their 
contract — first,  10002.  a  year  for  three  years,  and  subsequently 
20002.  a  year  in  respect  of  dead  rent.  The  company,  as  I  under- 
stand,  had  paid  one  sum  of  20002.  for  dead  rent. 

The  company  began  to  work  the  mine  in  October,  1880.  Until 
that  date  there  had  been  no  working  of  the  mine.  *The  case  finds 
that  by  the  output  of  the  mine  in  the  year  1881-2,  the  company 
made  a  gross  sum  of  75442. — ^net  58432.  They  therefore  con« 
verted  coal  into  money  to  tiie  extent  of  58432.,  and,  excepting  as 
regards  the  question  of  the  dead  rent,  it  is  not  suggested  that  the 
58432.  would  not  be  profit,  but  it  is  said  that  by  the  contract 
between  lessor  and  lessees  they  are  entitled  to  deduct  the  sum  of 
14772. — part  of  the  34772.  royalties — as  a  sum  overpaid  in  respect 
of  royalties  before  the  year  in  question.  It  is  said  that  income 
tax  would  be  paid  twice  over  in  respect  of  that  14772.  if  the  com- 
pany were  liable  to  pay  it  now.  I  think  it  would,  but  it  would 
not  be  paid  twice  over  by  the  company,  because  when  they  paid 
the  dead  rent  to  their  lessor,  they  paid  it  in  each  year  minus 
the  income  tax.  What  is  the  34772.,  prima  facie,  but  profit  ?  It 
is  money  which  they  have  made  by  carrying  on  the  concern.  It 
was  argued  that  the  14772.  should  be  treated  as  a  sum  whi(^h, 
under  the  contract  between  the  parties,  the  lessees  had  contracted 
to  pay  in  advance  to  the  lessor.  But  I  am  of  opinion  that  the 
contention  for  the  Crown  is  well  founded,  namely,  that  the  20002. 
a  year  dead  rent  ought  rather  to  be  treated  as  money  placed  to 
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1884        the  landlord's  account.    It  is  yery  much  like  a  premium  paid  to 

Bboucibtoh   him.     The  real  question  is,  what  is  the  value  of  the  profits  which 

^^^  ^'    ^^  company  received  in  the  year  1881-2  ?     They  received  net, 

■KiBKFAitecK.  5g43;^    I  think  that  the  case  of  CoUnesa  Irm  Co.  v.  BUuik  (1>, 

Smith,  J.      and  especially  the  judgment  of  Lord  Penzance,  shews  that  this 

sum  of  1477Z.  is  not  a  rebate  which  the  company  were  entitled  to 

take  off  from  that  which  they  have  received  from  the  working  of 

the  concern.  I  am  therefore  of  opinion  that  the  whole  of  the  sum 

<yf  3477Z.  is  assessable  to  the  income  tax,  and  that  the  appellants 

ard  wrong  in  saying  that  that  sum  shouM  be  reduced  by  deducting 

1477?. 

Judgment  for  the  Orowfu 

Solicitors  for  appellants :  Meredith,  Roberts,  &  MUU. 
Solicitor  for  the  Crown :  The  Solieitor  of  Inland  Revenue, 

W.  A. 


J»ec.  16.  SCOTT  v.  THE  GREAT  AIJD  LITTLE  CLIFTON  SCHOOL  BOARD. 

Ccfporation — Contract  with — Not  under  Seal — School  Board — Appoiniment  <^ 
Architect — Orders  to — Minutes  i^  Board  duly  signed — Validity — 33  &  34 
Viet,  c  75,  8.  30,  sub-ss.  1,  4,  O—Sect  36— 2%tni  Schedule,  7. 

By  33  &  34  Yict.  c.  75  (the  Elementary  Education  Act,  1870),  b.  30,  sub-s.  (1), 
"  a  school  board  shall  be  a  body  orporate  ....  having  a  perpetual  succession 
and  a  common  seal . . . ."  sub-s.  (4)  any  minute  made  of  proceedings  at  meetings 
of  the  school  board,  if  signed  by  ...  .  the  chairman  ....  shall  be  receivable 
in  evidence  in  all  legal  proceedings  without  further  proof  ....  sub-s.  (6)  the 
rules  contained  in  the  third  schedule  shall  be  observed. 

By  8.  36  a  school  board  may  appoint  a  clerk  and  a  treasurer  and  other  neces- 
sary officers  .... 

By  the  Third  Schedule,  7,  the  appointment  of  any  officer  of  the  board  may 
be  made  by  a  minute  of  the  board,  signed  by  the  chairman  of  the  board,  and 
countersigned  by  the  clerk  (if  any)  of  the  board,  and  any  appointment  so  made 
shall  be  as  valid  as  if  it  were  made  under  the  seal  of  the  board. 

By  a  minute  signed  by  the  chairman  of  a  school  board  and  countersigned  bj 
t)ie  derk,  the  plaintiff  was  appointed  architect  of  the  board,  and  under  orders 
given  by  subsequent  minutes  so  signed  and  countersigned  and  communicated  to 
him,  he  prepared  plans  for  the  board : — 

ffeldf  that  by  virtue  of  the  provisions  of  the  Act  he  was  entitled  to  recover 
payment  for  his  services  although  the  appointment  and  orders  were  not  under 
seal. 

FUBTHEB  CONSIBKBATIOK. 

* 

The  question  in  the  case  was  whether  the  plaintiff,  an  Architect^ 

(1)  6  App.  Cas.  315. 


BOABO. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  fiOl 

appointed  by  resolntion  and  a  minute  signed  under  33  &84  Vict.  1884 

c.  75  (the  Elementary  Education  Act,  1870),  could  recorer  pay-  sooir 

ment  from  the  defendant  school  board  for  plans  prepared  by  him  ql^^^v 

under  orders  agreed  to  by  resolution  and  duly  recorded  in  the  §^^^ 
minutes  of  the  board  although  not  under  seal. 

1884  Nov.  22.  ChUy,  Q.a,  and  Hefmf,  for  the  plaintiff,  con- 
tended that  the  work  was  necessary  for  the  purposes  for  which  the 
corporation  was  created,  and  as  the  work  had  been  done  and  the 
whole  consideration  for  payment  executed  the  defendants  could  not 
maintain  their  refusal  to  pay  on  the  groimd  that  the  contract  :if as 
not  under  seal :  Clarke  y.  Cuchfield  Union  (1) ;  Nicholson  y.  Brad- 
field  Union  (2) ;  Haigh  y.  North  BrierJey  Union  (3) ;  Sandars  v. 
St.  Neots'  Union  (4) ;  that  Hunt  y.  Wimbledon  Local  Board  (5) 
and  Young  <&  Co.  y.  Mayor,  die.,  of  Boyal  Leamington  Spa  (6), 
turned  on  the  Public  Health  Act,  1875,  s.  174,  which  required 
that  every  contract  exceeding  50Z.  should  be  under  the  seal  of 
the  urban  authority,  whereas  there  was  no  such  provision  in  the 
Elementary  Education  Act ;  and  further,  that  the  plaintiff  was  a 
necessary  ofScer,  duly  appointed  under  that  Act  (33  &  34  Vict. 
c.  75),  s.  35,  by  a  minute  of  the  board  signed  by  the  chairman 
and  countersigned  by  the  clerk :  schedule  III.  r.  7,  and  there- 
fore the  appointment  was  by  the  express  terms  of  s.  35  **  as  valid 
as  if  it  were  made  under  the  seal  of  the  board."  Eaton  v. 
Basher  (7)  was  also  cited ;  and  Lamprell  v.  BUlericay  Union  (8) ; 
Homersham  v.  Wolverhampton  Waterworks  Co.  (9);  Biggie  v. 
London  and  Blackwall  By.  Co.  (10) ;  and  Paine  v.  Strand  Union  (11) 
distinguished. 

Mattinson  (C.  Russell,  Q.C.y  with  him),  for  the  defendants,  relied 
on  the  authorities  shewing  that  a  corporation  is  not  bound  to  pay 
money  upon  any  contract,  although  upon  an  executed  considera- 
tion, even  although  they  should  adopt  the  contract  by  resolution 
or  minutes,  if  the  contract  is  not  made  or  ratified  by  the  corporate 

(1)  21  L.  J.  (Q.B.)  349.  (6)  8  App.  Cas.  517. 

(2)  Law  Rep.  1  Q.  B.  620.  (7)  7  Q.  B.  D.  629. 

(3)  E.  B.  &  E.  873.  {S)  3  Ex.  283. 

(4)  8  Q.  B.  810.  (9)  6  Ex.  137. 

(5)  4  0.  P.  D.  48.  (10)  5  Ex.  442. 

(11)  8  Q.  B.  3215. 


50d  QUEEN'S  BENCH  DI7ISI0N.  VOL.  XIV. 

1^88^        seal:  Arnold  y.  Mayor  of  Poole  (1)^  Swrd  v.  WiaiMeAon  Loeai 

gti^xrr      Bowd  (2),   Young  &  Oo.  v.  May  or ^  dtcy  of  Boyal  Leamington 

^ji^^j^     Spa  (8),  and  the  cases  therem  cited.    He  also  argned  that  the 

Sotool      lyroyiraons  of  the  Education  Act  (38  &  84  Vict.  c.  75)  applied  only 

to  pennanent  officers,  such  as  the  clerk,  treasurer,  and  teachers 

mentioned  in  s.  35. 

Gur.  adv.  vnU, 

1884.  Dec.  15.  Mathew,  J.  In  this  case  the  plaintiff,  who 
is  an  architect,  sned  the  school  board  for  the  district  of  Great 
and  Little  Clifton  to  recover  payment  for  services  rendered  by 
him  in  preparing  plans  for  the  defendants*  schools  and  super. 
intending  their  erection. 

The  defendants  denied  their  liability,  and  by  counter-claim 
sought  to  recover  damages  from  the  plaintiff  for  negligence  in 
the  performance  of  his  duties  as  architect. 

At  the  trial  it  was  agreed  by  counsel  that  the  counterK^laim 
should  be  abandoned,  and  that  the  sole  question  in  the  cause 
should  be  whether  or  not  the  defendants  were  liable  for  the  plana 
upon  which  the  defendants'  schools  were  erected,  the  defendants 
insisting  that  the  orders  given  the  plaintiff  were  not  binding  upon 
them  as  they  had  not  been  formally  issued  under  the  seal  of  the 
board.  It  was  arranged  that  if  the  liability  of  the  defendants  was 
established  the  judgment  should  be  entered  for  90Z.  Upon  the 
argument  of  the  case  on  further  considen^tion,  the  cases  on  the 
subject  of  contracts  by  corporate  bodies,  from  Clarice  v.  Ciieh- 
field  Union  (4)  down  to  Young  <&  Co.  v.  Mayor,  i&c,  of  Beyal 
Leamington  Spa  (3),  were  discussed  at  length,  and  the  defendants 
relied  upon  such  of  the  cases  as  afforded  instances  of  the  strict 
application  of  the  rule  in  favour  of  corporations.  Although  by 
8.  30  of  33  &  34  Vict.  c.  75,  a  school  board  is  a  body  corpo* 
rate  with  a  perpetual  succession  and  a  common  seal,  further  pro* 
visions  are  made  with  reference  to  the  proceedings  of  the  board 
which  would  seem  to  render  the  cases  relied  upon  by  the  defen- 
dants inapplicable.  The  board  is  a  representative  body,  intended 
to  provide  at  meetings  of  its  members  for  the  conduct  of  the 

(1)  5  Scott,  N.  B.  741.  (3)  8  Q.  B.  D.  579 ;  8  App.  Cas.  517. 

(2)  3  C.  P.  D.  208;  4  C.  P.  D.  48.  (4)  21  L.  J,  (Q.B.)  349. 
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affairs  of' the  board,  and  to  hare  the  proceedings  at  such  meetings  ^ 
duly  recorded  by  minutes,  which  by  s.'30,  sub-s;  4,  are  made  re-  Soarr 
ceiyable  in  ayid^ice  in  all  legal  proceedings  without  farther  OLmox 
proof.  In  this  case  the  orders  given  the  plaintiff  were  agreed  to  ^^^ 
by  resolution  of  the  board  and  were  duly  recorded  in  the  minutes. 
If  it  were  necessary  for  my  decision  I  should  hesitate  to  regard 
the  cases  relied  upon  by  the  defendants,  where  contracts  by  cor- 
porate bodies  were  held  to  require  to  be  under  the  common  seal, 
to  be  a  safe  guide  in  the  present  case  (or  indeed  in  any  other  case), 
where  the  contract  was  for  a  purpose  incidental  to  the  performance 
of  the  duties  of  the  corporate  body,  and  its  necessity  was  shewn 
by  proof  that  the  corporation,  with  full  knowledge  of  its  terms 
and  of  all  the  facts,  had  acted  upon  and  taken  the  benefit  of  its 
performance.  With  respect  to  school  boards,  the  purpose  intended 
to  be  served  by  requiring  the  seal  of  a  corporate  body  to  be  used 
would  seem  to  be  secured  by  other  means  under  the  statute  in 
question*  But  I  think  that  the  plaintiff  is  entitled  to  recover  on 
another  ground,  viz.,  by  virtue  of  the  provisions  of  s.  30,  sub-s.  6, 
and  the  regulation  contained  in  the  third  schedule  of  the  Act. 
By  r.  7  in  the  schedule  "  the  appointment  of  any  officer  of  the 
board  may  be  made  by  a  minute  of  the  board,  signed  by  the 
chairman  and  countersigned  by  the  clerk  (if  any)  of  the  boardj 
and  any  appointment  so  made  shall  be  as  valid  as  if  it  were  made 
under  the  deal  of  the  board."  The  plaintiff  was  duly  appointed 
architect  to  the  board  under  a  minute  signed  by  the  chairman  of 
the  board  and  communicated  to  the  plaintiff  by  the  clerk  of  the 
board,  and  the  subsequent  orders  for  the  execution  of  the  plans 
were  given  by  minutes  of  the  board  properly  signed  and  communi- 
cated in  a  similar  manner.  It  was  contended  for  the  defendants 
that  an  architect  was  not  such  an  officer  of  the  board  as  was  con- 
templated by  the  regulation,  inasmuch  as  it  could  not  be  supposed 
that  his  services  were  intended  to  be  more  than  temporary.  I 
cannot  adopt  this  construction.  By  the  terms  of  the  minute  the 
plaintiff  was  appointed  the  architect  of  the  board,  and  although 
after  the  erection  of  the  schools  in  the  Clifton  district  his  duties 
might  not  be  onerous,  there  was  no  reason  to  suppose  that  it  was 
intended  that  he  should  not  continue  to  act  whenever  his  services 
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were  necessary.  Furthei;  the  regulation  is  intended  to  be  one  of 
general  application,  and  in  large  towns  where  there  were  many 
schools  there  might  well  be  the  necessity  for  the  appointment  of 
an  architect  as  a  permanent  official  of  the  board.  On  these 
grounds  I  give  judgment  for  the  plaintiff,  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Wood  &  Wootton. 

Solicitors  for  defendants :  Speechly^  Mumfordy  db  Landon. 

J.  R- 


Dec.  18.  LYNCH,  Appellant  ;  WHEATLEY,  Respondent. 

Parliament — Begisiration — Qvudificaiion  in  List — Mistake  in  Statement  qf— 

Correction — 41  <fc  42  Vict,  c.  26,  «.  28,  suh-s.  12. 

The  qualification  of  a  voter  was  stated  in  the  third  column  of  the  list  to  be 
**  offices,  successiye  occupation,'*  and  in  the  fourth  column  "High  Street  and 
Charles  Street,"  whereaa  it  was  proved  that  during  the  whole  of  the  qualifying 
period  he  had  occupied  one  office  only,  namely,  in  High  Street,  and  would  have 
had  by  reason  of  such  occupation  a  good  and  sufficient  qualification.  The  mis- 
description was  an  error  of  the  overseers : — 

Held,  that  the  revising  barrister  had  power  under  41  &  42  Vict.  c.  26,  s.  28, 
to  correct  the  mistake,  and  should  have  amended  the  list  by  striking  out  the 
words  "  successive  occupation  "  and  '^  Charles  Street." 

Case  stated  by  the  revising  barrister  for  the  borongh  of 
Cardiflf. 

Objection  was  taken  to  the  name  of  Harry  Francis  Lynch  Blosse 
being  retained  in  the  parUamentary  and  municipal  list  of  voters 
for  the  parish  of  St.  John  the  Baptist,  west  ward,  in  the  borough. 

The  name  of  the  voter  appeared  in  the  list  as  under : — 


No. 

Kame  of  Voters 
in  full,  Surname 
being  first. 

Place  of 
Abode. 

Kature  of 
Qualification. 

Name  and  Situation  of 
Qualifjing  Property. 

48 

1 

Blosse,  Harry 
Francis  Lynch 

Gabalva               Offices, 
House       1      Successive 
Cathedral.         Occupation. 

High  Street  and 
Charles  Street. 

It  was  proved  that  during  the  whole  of  the  qualifying  year 
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BIoBse  had  occupied  one  only  of  the  specified  ofSces,  namely, 
that  in  High  Street^and  wonld  have  had,  by  reason  of  such  occu- 
pation, a  good  and  sufficient  qualification  had  it  been  so  described 
on  the  list. 

It  was  farther  proved  that  the  misdescription  occurred  solely 
through  the  overseers  of  the  parish  erroneously  believing  that 
Slosse  had  occupied  an  office  in  Charles  Street  during  the  latter 
part  of  the  qualifying  year,  and  that  he  had  not  continued  in 
uninterrupted  occupation  in  High  Street  (as  the  fact  was)  during 
the  whole  of  the  said  period. 

Acting  on  this  erroneous  impression,  they  by  the  said  mistake 
80  described  the  qualifying  property  as  it  appeared  in  the  list. 

Blosse  had  not  sent  in  any  declaration  for  correcting  mis- 
descriptions under  41  &  42  Vict.  c.  26,  s.  24,  nor  had  he  made 
any  claim  to  have  his  name  inserted  in  the  list  in  respect  of  his 
occupation  during  the  whole  of  the  qualifying  year  of  the  said 
office  in  High  Street  only.  The  revising  barrister  was  thereupon 
asked  to  amend  the  description  in  the  third  and  fourth  columns 
by  striking  out  the  words  "  successive  occupation  "  in  the  third 
column,  and  also  by  striking  out  the  words  ^'  and  Charles  Street  '* 
in  the  fourth  column. 

He  was  of  opinion  that  to  make  the  required  amendment 
would  be  to  make  a  change  in  the  description  of  the  qualifica- 
tion which  he  was  not  at  liberty  to  make,  and  he  therefore  held 
the  objection  fatal  and  declined  to  amend.  The  name  was  accord- 
ingly expunged  by  him  from  the  list  of  voters. 

If  the  Court  should  be  opinion  that  his  decision  was  right,  the 
said  list  was  to  remain  as  revised,  if  the  decision  was  wrong  the 
name  was  to  be  restored  in  the  list  with  or  without  amendment 
as  the  Court  should  think  fit.  (1) 


1884 
Ltkch 

WbKATIiKT. 


(1)  By  41  &  42  Vict.  c.  26,  a.  28  (1) 
a  revifiing  barrister  shall  correct  any 
mistake  which  is  proved  to  him  to 
haye  been  made  in  any  list;  (12) 
where  the  matter  stated  in  a  list  or 
proved  to  the  revising  barrister  in  rela- 
tion to  any  alleged  right  to  be  on  any 
list,  is  in  the  judgment  of  the  revising 
barrister  insidficient  in  law  to  consti- 


tute a  qualification  of  the  nature  or 
description  stated  .  .  .  but  sufiScient 
in  law  to  constitute  a  qualification  of 
some  other  nature  or  description,  the 
revising  barrister,  if  the  name  is 
entered  in  a  list  for  which  such  true 
qualification  in  law  is  appropriate,  shall 
correct  such  entry  by  inserting  such 
qualification  accordingly. 


Vol.  XIV. 


2  N 


2 
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1884  MeCcmneUf  for  the  appellant.    The  claimant  had  a  good  and 

lifKoa      sufficient  qualification  by  reason  of  his  haying  occupied  an  ofBce 

W^TLEY   ^  High  Street  which  is  described  in  the  list.    The  error  of  the 

overseers  in  making  an  addition  thereto  can  certainly  be  corrected 

under  41  &  42  Vict  c.  26,  s.  28. 

[LoBD  CoLBBiDOE,  C.  J.  TMs  casc  seems  quite  clear,  at  least 
after  the  decision  of  the  Court  in  Ford  y.  Hoar  (1).  Can  the 
respondent  shew  that  the  case  is  not  within  sub-s.  12  ?] 

D.  Brynmdr  Jones,  for  the  respondent.  The  facts  are  the  converse 
of  those  in  Porrett  y.  Lord  (2),  but  the  decision  applies.  Lx  that 
case  the  qualification  on  the  list  was  one  house,  8,  Birley  Place, 
whereas  the  actual  qualification  of  the  claimant  was  his  occnpa- 
tion  in  succession  of  two  houses,  Nos.  8  and  9,  Birley  Place.  The 
Court  held  the  revising  barrister  was  right  in  expunging  the 
name  of  the  claimant.  Here  the  list  describes  houses  in  succes- 
sion, whereas  the  true  qualification  is  one  house  only.  Sect.  28, 
sub-s.  12,  does  not  apply  to  this  case,  for  here  the  matter  stated 
in  the  list,  although  erroneously,  was  not  **  insufficient  in  law  to 
constitute  a  qualification  of  the  nature  or  description  stated." 
K  that  sub-section  applied  to  this  case,  it  would  extend  to  nearly 
all  others. 

Sub-s.  13  enacts  that  except  as  herein  provided,  and  whether  any 
person  is  objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  described  in  the  list  •  •  . 
nor  shall  the  revising  barrister  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in  the  list,  except 
for  the  purpose  of  more  clearly  and  accurately  defining  the  same. 
The  revising  barrister  had  therefore  no  power  to  take  into  con- 
sideration any  evidence  of  a  different  qualification  to  that  in 
the  list. 

LoBD  CoLEBiDGB,  C.  J.  I  havo  uo  difficulty  whatever  in  this 
case.  It  seems  to  be  distinctly  within  41  &  42  Vict  c  26,  s.  28, 
sub-s.  12,  and  after  the  elaborate  discussion  of  the  subject  to-day, 
I  need  say  no  more  than  that  I  am  clearly  of  opinion  that  the 
amendment  could  have  been  made  and  rightly  made. 

(1)  Post,  p.  607.  (2)  5  0.  P.  D.  65. 
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Stephen,  J.    This  cetse  is  more  plain  than  that  in  which  the       I88i 
Lord  Chief  Jnstice  differed  from  us.  Lraon 


Cave,  J.    I  am  of  the  same  opinion. 

JvdgmentfQT  the  appelkuU.  (1) 

Solicitor  for  appellant :  Thomas. 
Solicitor  for  respondent :  Wheatley, 


J.  B. 


Wbbatlet. 


FORD,  Appellant;  HOAR,  Respondent. 

Parliaynent — Registraiion  of  Voters — Revision  of  List — Description  of  qucUi-' 
fying  Property — Houses  in  Succession — Omission  of  One — Mistake — 
Amendment^^l  A  42  Vict.  c.  26,  s.  28. 

The  nature  of  the  qualification  of  a  voter  was  described  on  the  parliamentary 
list  as  *'  Dwelling  houses  in  succession/'  and  the  name  and  situation  of  the  qualify- 
ing property  were  described  in  the  fourth  column  of  the  list  as  '*  44,  Oxford  Street 
and  34,  Prospect  Place,  Cowick  Street."  He  had,  in  fact,  occupied  three  houses 
in  succession  during  the  qualifying  period,  but  the  overseer  by  mistake  omitted 
to  specify  the  third  house,  viz.  31,  Prospect  Place,  and  the  occupation  of  the 
two  only  as  they  appeared  on  the  list  was  insufficient  to  give  the  vote.  These 
facts  were  proved  before  the  revising  barrister,  and  he  was  asked  to  amend  the 
fourth  column,  and  did  so  by  striking  out  the  figures  "  44  "  and  "  34  ** : — 

Beldy  by  Stephen  and  Gave,  JJ.  (Lord  Coleridge,  G. J.,  dissenting),  that  under 
41  &  42  Yict  c.  26,  s.  28,  the  revising  barrister  had  power  to  correct  the  mistake, 
although  it  should  not  have  been  corrected  by  striking  out  the  numbers,  and 
that  the  list  should  be  amended  by  inserting  "  and  31 "  after  the  words  ''Oxford 
Street "  in  the  fourth  column  of  the  list. 

Case  stated  by  the  revising  barrister  for  the  city  of  Exeter. 

The  respondent's  name  appeared  in  Form  H  for  the  parish  of 
Saint  Thomas  the  Apostle  of  the  list  of  voters  as  the  occupier  of 
dwelling-houses  in  succession^  and  the  entry  and  description  on 
the  said  list  were  as  follows : — 


Dae.  18. 


Name  of  Voter. 

Place  of  Abode. 

'•  Nature  of 
Qualification. 

Name  and  Situation  of 
qualifying  Property. 

Hoar,  William. 

34,  Prospect  Place, 
Cowick  Street. 

• 

Dwelling-houses 
in  succession. 

44,  Oxford  Street, 

and 

34,  Prospect  Place, 

Cowick  Street. 

The  appellant  duly  objected  to  the  name  of  the  respondent 

(1)  See  next  case. 

2  N  2  2 
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1884  being  retained  on  the  list,  upon  the  ground  (inter  alia)  that  the 
^j^^  respondent  had  not  been  in  occupation  of  the  premises  as  described 
••  therein  for  the  period  and  at  the  time  required  by  law  to  give 
him  a  vote. 

The  following  facts  were  proved : — 

The  respondent  had  occupied  during  the  whole  of  the  qualify- 
ing period  three  houses  in  immediate  succession,  namely,  Nos.  44, 
Oxford  Street,  and  31  and  34,  Prospect  Place,  Cowick  Street, 
and  his  occupation  of  those  three  houses,  and  not  of  the  two 
houses  only  which  are  specified  on  the  list,  gave  him  a  complete 
qualification  of  the  nature  specified  in  the  third  column  of  the 
list.  The  overseer  well  knew  that  the  respondent  had  occupied 
the  house  31,  Prospect  Place,  Cowick  Street,  between  his  occupa- 
tion of  44,  Oxford  Street  and  his  present  house,  but  the  overseer 
accidentally  and  by  mistake  omitted  to  specify  the  intermediate 
house,  31,  Prospect  Place,  in  the  description  of  the  qualifying 
property,  and  the  part  only  of  the  qualifying  property  as  it 
appeared  on  the  list  was  insufficient  to  give  the  vote. 

Upon  proof  of  the  above  facts  the  revising  barrister  was  asked, 
on  behalf  of  the  respondent,  to  amend  the  fourth  column  of  the 
list  by  striking  out  the  figures  44  and  34,  which  stood  before 
Oxford  Street  and  Prospect  Place  respectively,  and  to  retain  the 
name  of  the  respondent  in  respect  of  his  qualification,  which  con- 
sisted of  his  occupation  of  three  houses,  as  stated  above. 

It  was  contended  by  the  appellant  that  the  revising  barrister 
had  no  power  to  make  that  amendment,  as  by  so  doing  he  would 
be  making  the  qualification  of  the  voter  (the  respondent)  to  con- 
sist of  an  occupation  of  three  houses  in  succession  instead  of  two 
houses  only,  as  specified  on  the  list. 

The  revising  barrister  held  that  he  had  power  under  the  28th 
section  of  the  Parliamentary  and  Municipal  Begistration  Act, 
1878,  to  make  the  amendment  as  requested,  and  he  struck  out 
the  figures  44  and  34  in  the  fourth  column  of  the  list,  and  he 
received  proof  of  the  successive  occupation  by  the  respondent  of 
the  said  three  houses,  being  of  opinion  that  by  so  doing  he  (the 
revising  barrister)  was  not  altering  the  nature  of  the  qualification 
inserted  on  the  list,  nor  the  situation  of  the  qualifying  property, 
but  merely  correcting  an  omission  accidentally  and  by  mistake 
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made  by  the  overseer  in  making  out  the  list,  and  he  retained  the       18S4 
name  of  the  respondent  on  the  list  of  voters  for  the  said  city.  fobd 

If  the  Court  should  be  of  opinion  that  the  decision  was  wrong,       ^Ioab. 
the  register  was  to  be  amended  by  striking  out  the  name  of  the 
said  William  Hoar  from  the  list. 

Bampaa,  Q.C.,  for  the  appellant.  The  qualification  of  the  voter 
was  the  successive  occupation  of  three  houses,  whereas  the  de- 
scription of  his  qualification  on  the  list  shews  an  occupation  of 
two  only.  His  occupation  of  the  two  houses  specified  in  the  fourth 
column  had  not  been  long  enough  to  entitle  him  to  vote.  The 
omission  of  the  third  house  in  which  he  had  lived  was  a  mistake 
which  the  revising  barrister  had  no  power  to  correct.  The  Par- 
liamentary and  Municipal  Begistration  Act,  1878  (41  &  42  Vict, 
c.  26,  s.  28),  reiterates  with  a  very  slight  and  immaterial  change 
of  phrase  the  language  of  6  Vict.  c.  18,  s.  40.  Both  Acts  pro- 
vide that  the  revising  barrister  shall  correct  any  mistake  which 
is  proved  to  him  to  have  been  made  in  any  list ;  but  in  both  Acts 
there  is  a  proviso  that  **  no  evidence  shall  be  given  of  any  other 
qualification  than  that  which  is  described  in  the  list,"  and  that  he 
shall  not  **  be  at  liberty  to  change  the  description  of  the  quali- 
fication as  it  appears  in  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same " :  6  &  7  Yict.  c.  18, 
s.  40 ;  41  &  42  Vict.  c.  26,  s.  28,  sub-s.  13.  The  only  diflference  of 
phrase  is  that  for  the  words  **  provided  always,"  which  introduce 
the  prohibition  in  s.  40  of  the  former  Act,  the  words  **  except  as 
herein  provided  "  are  substituted  in  the  Act  of  1878.  The  dif- 
ference is  verbal,  and  does  not  affect  the  meaning  of  the  legisla- 
ture. Therefore  the  decisions  on  the  former  Act  apply  to  the 
present  case,  and  decide  that  no  amendment  could  be  made  of 
the  4th  column.  In  BartleU  v.  Qihls  (1)  the  qualification  was 
stated  to  be  '^  House  "  in  '^  East  Street,"  whereas  the  qualification 
was  two  houses,  viz.  No.  10,  East  Street,  and  No.  16,  West  Street, 
and  the  Court  of  Common  Fleas  held  that  the  revising  barrister 
could  not  add  the  other  house.  So  in  Onions  v.  Bawdier  (2) ; 
and  in  Porrett  v.  Lord  (3),  where  the  statement  in  the  list  was 
"House,"  **  8,  Birley  Place  " ;  but  the  true  qualification  was  houses 

(1)  5  M.  &  G.  81.  (2)  6  C.  B.  65.  (3)  6  C.  P.  D.  65. 
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1884        in  succession,  8  and  9,  Birley  Place,  and  the  Conrt  held  the  revis- 
F6BD     "ing  barrister  was  right  in  expunging  the  name  of  the  voter  from 

HoIb.       the  list- 

The  powers  of  amendment  are  limited  to  cases  where  that  which 
was  intended  to  be  described  in  the  list  is  put  in  but  imperfectly 
described.  But  the  powers  do  not  extend  to  enabling  a  Toter 
who  has  stated  in  the  list  *^  1  have  lived  in  one  house  "  to  have 
the  list  amended  so  as  to  shew  that  he  has  lived  in  another  house. 
Here,  as  in  Onions  v.  BowcUer  (1),  it  is  sought  to  add  another 
house,  and  it  matters  not  whether  it  be  a  second  house  or  a  third 
that  is  to  make  up  the  qualification,  it  cannot  be  added.  The 
recent  decisions  in  Adams  v.  Bostook  (2)  and  James  v.  Howarih  (3), 
do  not  apply  to  any  such  alteration  as  was  made  in  this  case. 
The  words  in  sub-s.  13,  "  except  as  herein  provided,"  only  refer 
to  the  preceding  sub-s.  (12). 

Secondly :  The  revising  barrister  was  asked  to  add  ^*  No.  31  &  " 
but  instead  of  doing  so  he  struck  out  the  two  numbers  already 
inserted  although  the  houses  in  the  street  were  numbered.  Such 
mode  of  amendment  was  certainly  wrong. 

[The  Coubt.  But  if  we  thought  he  ought  to  have  amended 
we  may  correct  his  decision  as  to  the  mode  of  amending.] 

But  he  says  in  the  case  that  if  his  decision  was  wrong  tiie 
register  is  to  be  amended  by  striking  out  the  name. 

[LoBD  CoLEBiDGE,  C.J.  The  revising  barrister  cannot  limit 
our  powers  by  so  stating  the  case.] 

J.  Bose,  for  the  respondent,  was  asked  by  the  Lord  Chief 
Justice  to  endeavour  to  distinguish  the  case  from  that  of  BardeU 
V.  Qibbs.  (4) 

In  BartleU  v.  Qihls  (4)  the  mistake  was  not  made  by  the  over- 
seer, and  even  the  nature  of  the  qualification  was  wrongly  stated 
as  '^  House,"  whereas  the  appellant  had  occupied  two  houses  in 
succession.  Tindal,  C.J.,  said  the  question  was  '^  whether  his 
qualification  to  vote  consisted  of  his  occupation  of  the  house  in 
East  Street,  or  of  his  occupation  in  immediate  succession  of  the 
two  houses  described  in  the  case."  (5)     The  change  of  the  nature 

(1)  6  C.  B.  65.  (3)  5  C.  P.  D.  225. 

r2)  8  Q.  B.  D.  259.  (4)  6  M.  &  G.  81. 

(5)  5  M.  &  G.  p.  94. 


V. 
HOAB. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  511 

of  the  qualification  was  the  ratio  decidendi  there,  although  no       1884 
doubt  the  point  presented  to  the  Court  was  on  the  4th  column.       ^^wd 
And  that '^ house"  in  the  third  column  cannot  be  changed  to 
*•  houses  in  succession  "  is  now  established  by  Pcrrett  v.  Lord.  (1) 
[He  was  stopped.] 

Cave,  J.  I  am  of  opinion  that  this  appeal  ought  to  be  dismissed, 
because  in  my  judgment  the  case  comes  within  the  plain  language 
of  the  Act  with  which  we  have  now  to  deal.  The  Act  was  passed 
in  1878,  ^*  to  amend  the  law  relating  to  the  registration  of  voters 
in  parliamentary  boroughs, .  .  .  and  relating  to  certain  rights  of 
Toting  and  proceedings  before  and  appeals  from  reyising  barris- 
ters,"  and  it  undoubtedly  does  in  some  parts  correct  decisions  in  . 
revision  cases  on  other  sections  of  the  previous  Act. 

By  B.  28.  '^  A  revising  barrister  shall,  with  respect  to  the  lists  of 
voters  for  a  parliamentary  borough  .  .  .  perform  the  duties  and 
have  the  powers  following:  (1.)  He  shall  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in  any  list ;"  the  list» 
of  course,  is  the  work  of  the  overseer,  and  the  section  says  in  terms 
that  the  revising  barrister  shcdl  correct  any  mistake.  It  seems  to 
me  that  upon  the  fistcts  stated  there  clearly  was  a  mistake  made  in 
this  list,  and  therefore  he  was  bound  to  correct  it,  unless  we  can 
find  that  somewhere  else  in  that  statute  the  power  thereby  given 
or  the  duty  thereby  imposed  is  limited.  For  the  purpose  of 
shewing  a  limitation  we  are  referred  to  sub-s.  13,  "  Except  as 
herein  provided,  and  whether  any  person  is  objected  to  or  not 
no  evidence  shall  be  given  of  any  other  qualification  than  that 
which  is  described  in  the  list  or  claim,  as  the  case  may  be,  nor 
shall  the  revising  barrister  be  at  liberty  to  change  the  descrip- 
tion of  the  qualification  as  it  appears  in  the  list  except  for  the 
purpose  of  more  clearly  and  accurately  defining  the  same.'*  The 
sub-section  begins  with  the  words  "  Except  as  herein  provided,'* 
which  I  take  to  refer  to  the  whole  section^  and  to  mean  '*  except 
in  cases  where  it  is  so  provided  by  this  section,  the  description  of 
the  qualification  is  not  to  be  changed."  But  if  that  is  the  right 
meaning  of  sub-s.  13  it  does  not  cut  down  sub-s.  1,  which  there- 
fore must  have  its  full  force  and  effect.    It  is  said  that  the  words 

(1)  5C.  P.  D.65. 


Oave.  J. 
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1884  «  except  as  herein  provided  "  must  be  referred — not  to  the  whole 
Ford  section  but — only  to  sub-s.  12,  and  that  the  reyising  barrister  can 
JioAu.  o^^y  change  the  qualification  where  it  is  proved  to  be  insuffi- 
cient in  law.  In  the  first  place,  that  does  not  seem  to  be  the 
true  meaning  of  the  words  '^  except  as  herein  provided ; "  and, 
secondly,  I  am  quite  unable  to  reconcile  that  construction  with 
s.  24,  which  provides  that  any  person  who  is  entered  on  any  list, 
and  whose  name  or  place  of  abode,  or  the  nature  of  whose  quali- 
fication, or  the  name  or  situation  of  whose  qualifying  property 
is  not  correctly  stated  in  such  list,  or  in  respect  of  whom  there 
is  any  other  error  or  omission  in  the  said  list  may  make  a  deds^ 
ration ;  that  clearly  covers  what  has  taken  place  here.  The  nature 
of  the  qualification  is  accurately  stated  '*  Houses  in  succession ;" 
but  the  4th  column  is  incorrect^  because  31,  Prospect  Place,  is  left 
out.  What  is  he  to  do  ?  To  make  a  dedaration  and  send  a  copy 
to  the  revising  barrister,  who  is  bound  to  receive  it  as  evidence. 
But,  imless  the  revising  barrister  has  power  to  make  the  altera* 
tion,  what  can  be  the  use  of  giving  the  voter  the  trouble  of  making 
a  declaration  which  is  utterly  valueless,  and  n^ght  yet  subject 
him  to  imprisonment  should  the  statements  in  the  declaration  be 
untrue.  It  was  said  that  s.  24  is  confined  to  mistakes  in  the  HsL 
So  is  sub-s.  1  of  s.  28  ;  and  s.  24  throws  valuable  light  on  sub-s.  1 
of  s.  28,  and  shews  that  it  was  under  sub-s.  1  intended  to  empower 
the  making  of  such  an  alteration  as  in  my  opinion  might  be 
made  in  the  present  case.  The  l^islature  meant  to  enable  a 
voter  to  make  a  statutory  declaration  and  get  a  mistake  of  the 
overseers  amended,  without  putting  the  voter  to  the  trouble  or 
expense  of  going  before  the  revising  barrister  and  proving  in  the 
ordinary  way  by  oath  viva  voce  that  a  mistake  had  been  made. 

If  the  matter  rested  there  it  would  be  perfectly  plain.  The 
only  difSculty  arises  from  Bartlett  v.  Oihba  (1),  decided  on  the 
Act  which  was  previously  in  force ;  and  from  the  high  reputation 
of  the  Court  which  gave  the  decision  it  deserves  to  be  treated 
with  the  greatest  respect.  But  it  appears  to  me  that  the  Act  on 
which  that  decision  was  pronounced  differs  from  the  Act  of  1878 
in  many  particulars  which  render  the  case  inapplicable.  Sect  40 
of  the  Act  of  1848  provides  that  the  revising  barrister  shall 

(1)  5  M.  &  G.  81. 


Cave,  J. 
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correct  any  mistake^  and  so  on.  Then  comes  the  proviso  which,  as       1884 
I  read  it,  mnst  be  a  proviso  on  the  whole  of  the  section.    "  Pro-       fqbd 
vided  always,  that ....  no  evidence  shall  be  given  of  any  other      gj^ 
qualification  than  that  which  is  described  in  the  list  ....  nor 
shall  the  barrister  be  at  liberty  to  change  the  description  of  the 
qualification  as  it  appears  in  the  list,  except  for  the  purpose  of 
more  clearly  and  accurately  defining  the  same." 

K  that  was  a  proviso  on  the  whole  section,  then  it  follows  that 
even  with  respect  to  mistakes  made  by  the  overseer  in  the  descrip- 
tion of  the  qualification  the  revising  barrister  could  not  correct 
them  **  except  for  the  purpose  of  more  clearly  and  accurately  defin- 
ing the  same."  But  it  appears  to  me  that  when  we  contrast  that 
section  with  the  language  of  the  Act  of  1878,  the  whole  ground- 
work of  the  decision  is  gone,  for  sub-s.  13,  so  far  from  being  a 
proviso  to  sub-s.  12,  expressly  excepts  the  whole  section  from  its 
operation.  And  this  additional  observation  may  be  made — 
nowhere  in  the  Act  of  1843  was  such  a  provision  as  is  made  in 
s.  24  of  the  Act  of  1878 ;  and,  when  we  find  s.  24  providing  for  a 
cheap  and  easy  method  of  correcting  mistakes  in  the  description 
of  the  qualification,  then  it  follows  that  the  power  to  correct  must 
apply  to  such  mistakes,  and  does  not  apply  solely  to  cases  which 
may  be  amended  under  sub-s.  12.  As  I  read  sub-s.  12  it  has  regard 
to  the  fact  that,  besides  mistakes  by  the  overseer,  there  may  be 
other  mistakes  by  the  claimant  in  describing  his  qualification,  as, 
for  example,  **  workshop "  whereas  his  qualification  is  a  **  ware- 
house," and  the  section  provides  for  amendment  although  the 
mistake  was  made  by  the  claimant,  and  was  not  a  mistake  of  the 
overseer.  For  these  reasons  I  think  BartleU  v.  Crtbhs  (1)  does  not 
apply  to  the  sub-section  we  have  now  to  deal  with,  and  that  the 
decision  of  the  revising  barrister  was  correct.  I  do  not  agree  with 
his  view  that  he  was  at  liberty  to  strike  out  the  numbers ;  his 
proper  course  would  have  been  to  insert  **  31,  Prospect  Place ;" 
but,  as  the  result  would  have  been  the  same,  viz.,  that  he  would 
have  made  an  amendment  that  he  was  entitled  to  make,  the 
mode  he  adopted  does  not  interfere  with  our  conclusion  that  the 
appeal  should  be  dismissed  and  the  list  amended. 

(1)  5  M.  &  G.  81. 
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1884  Stephen,  J.    I  am  of  the  same  opinion. 

FOBD 

„^-  Lord  Coleridge,  C.J.    I  have  entertained  and  continue  to 

HOAB.  ,  * 

entertain  considerable  doubts  in  this  case.  If  the  question  were 
one  which  our  decision  necessarily  concluded,  and  the  decision  of 
the  Common  Fleas,  the  jurisdiction  of  which  is  transferred  to  this 
Court,  were  clearly  and  distinctly  wrong,  it  would,  I  think,  be 
our  duty  to  disregard  that  decision,  and  I  should  pronounce  my 
own  opinion  on  what  I  conceiye  to  be  the  law.  I  have  done  that 
before,  and  believe  it  to  be  the  correct  course  of  a  Court  of  ulti- 
mate appeal,  following  the  course  of  other  Courts  of  appeal,  which 
Courts,  believing  an  error  to  have  been  made,  do  not  continue  it, 
but  correct  the  law.  But  where  our  decision  is  not  conelusiYe, 
and  in  matters  of  registration,  where  it  is  far  more  important  that 
the  decisions  should  be  all  one  way  thanhow  the  matter  should  be 
decided,  it  appears  to  me  better  to  adhere  to  former  decisions, 
and  I  am  unable  to  distinguish  the  case  from  that  of  BartleU  y. 
CUbbs,  (1)  In  BartleU  v.  Oitlbs  (1)  it  was  laid  down  that  when  the 
true  qualification  was  not  one  house  but  houses  in  succession  occu- 
pied for  the  qualifying  period,  the  description  of  those  two  most 
appear  in  the  4th  column,  where,  not  the  ^^  nature  of  the  qualifica- 
tion," but  the  qualification  itself  is  described.  What  is  true  of 
two  houses  is  true  of  three  or  more,  and  if  the  decision  in  BartleU 
V.  Qihbs  (1)  is  right,  that  when  the  qualification  is  two  houses 
both  must  appear  in  the  fourth  column,  it  follows  that  in  this  case 
(and  it  was  not  seriously  disputed),  three  houses  must  appear. 
That  being  so,  and  there  being  clearly  a  mistake  in  the  descrip- 
tion of  the  qualification,  can  that  mistake  be  corrected  ?  I  admit 
that  the  opinion  I  have  formed  is  one  which  I  regret  and  dislike 
to  form,  because  it  is  technical.  The  mistake  was  made,  not  by  a 
voter  but  by  the  overseer,  and  no  doubt,  as  is  said  in  one  of  the 
cases,  vigUantibus  non  dormientibus  jura  subveniunt :  Onions  t. 
Bowdler  (2).  Nevertheless  it  seems  unreasonable  that  every  voter 
in  a  large  borough  who  may  trust  to  the  overseers  finding  out  the 
succession  of  houses  and  giving  him  his  vote,  should  have  to  go 
about  and  ascertain  whether,  according  to  the  latest  decision  in 

(1)  5  M.  &  G.  81.  (2)  5  C.  B.  65. 
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the  Begistration  Courts,  the  nature  of  his  qualifieation  is  properly  1884 
stated  giving  him  the  vote.  But  still  there  is  this  decision  of  a  ^oa^ 
Court,  not  a  Court  of  appeal,  but,  as  my  Brother  Cave  rightly  said,      „*• 

composed  of  four  judges  of  very  high  authority.    In  that  case  it       

does  not  appear  that  the  mistake  was  a  mistake  of  the  overseer,  ^•'^* 
but  it  must  have  been  a  mistake  which  the  overseer  passed,  either 
intentionally  or  unintentionally.  The  Court  decided  that  the 
mistake  could  not  be  corrected.  The  case  was,  no  doubt,  decided 
on  6  &  7  Vict.  c.  18,  but  with  a  very  slight  exception  (putting  out 
of  sight  for  a  moment  s.  24  of  the  Act  of  1878),  s.  28  of  the  Act 
of  1878  is  identical  to  within  a  few  words  with  s.  40  of  the  Act  of 
1843.  The  duty  of  the  revising  barrister  is  laid  down  in  the  very 
same  words.  The  limitation  of  the  duty  is  in  identical  words. 
But  it  is  said — and  I  do  not  say  there  is  not  a  great  deal  in  the 
argument,  although  I  am  unable  to  see  the  force  of  it — that 
Bartlett  v.  Oihls  (1)  does  not  apply,  for  two  reasons: — First, 
because  in  the  former  statute,  6  &  7  Vict.  c.  18,  s.  40,  the  words 
are  **  provided  always  that ...  no  evidence  shall  be  given,  &c.," 
whereas  in  41  &  42  Vict.  c.  26,  s.  28,  sub-s.  13,  the  words  are 
'^except  as  herein  provided  no  evidence  shall  be  given,"  &c. 
There  may  be  more  difference  in  that  mode  of  enactment  than 
appears  to  me.  I  have  no  doubt  there  is,  having  regard  to  the 
opinion  of  my  Brother  Cave.  But  it  seems  to  me  that  both  limita- 
tions occurring  after  the  statement  of  actual  duty,  the  limitation 
whether  imposed  by  the  phrase  "  provided  always,"  or  "  except 
as  herein  provided,"  has  the  same  effect,  and  means  that  the 
duty  shall  be  absolute  except  in  certain  cases.  Secondly,  an 
argument  is  derived  from  s.  24,  which  does  not  occur  in  the  Act 
of  1843  at  all,  and  sub-s.  12  of  the  later  Act,  which  also  does  not 
occur  in  the  Act  of  1843.  But  s.  24  and  sub-s.  12  may  still  be 
limited  to  the  subject  with  which  they  deal.  Sub-s.  12  gives  a 
convenient  mode  of  correcting  an  entry  of  a  matter  which  the 
revising  barrister  may  think  insufficient  in  law  to  constitute  a 
qualification  of  the  nature  or  description  stated  in  the  list,  but 
sufficient  in  law  to  constitute  a  qualification  of  some  other 
nature  or  description,  and  I  think  that  s.  24  is  limited  to  such 
cases.    Being  unable  to  see  any  substantial  distinction  between 

(1)  5  M.  &  G.  81. 
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1884  the  sections  m  the  present  Act  and  those  on  which  the  Court  of 
Fo^^  Common  Pleas  decided  the  case  of  BarUeit  v.  Oibba  (1),  which  is 
HoAB.       ®*^^^  ^^^ — ^^^  if  ^*  applies  the  revising  barrister  is  wrong — ^for 

the  reasons  I  have  given  I  think  that  it  does  apply,  and  there- 
^•^-        fore  the  revising  barrister  was  wrong,  but  as  my  learned  Brotheis 

are  of  a  different  opinion,  I  pronounce  this  judgment  with  great 

hesitation. 

Appeal  dismissed  with  costs.  (2) 

Bompas  asked  leave  to  appeaL 
The  Coubt  gave  leave.  (3) 

Solicitors  for  appellant :  /.  E.  Fox  &  Co. 

Solicitor  for  respondent :  /.  Walker  Friend. 

J.  R. 


^^5  NIELSEN  &  CO.  V.  WAIT,  JAMES  &  CX). 

Ship — Demurrage — CJiarterparty  —  Lay  Days — Usual  Place  of  Discharge — 

CusUym  to  ligJUen  Vessel  at  Entrance  to  Port  he/ore  proceeding  to  Place  of 
Discharge, 

By  charterparty  it  was  agreed  that  the  plaintiffs*  steamship  should  proceed 
to  Cronstadt  and  load  a  cargo  of  wheat  and  therewith  proceed  to  a  port  in  the 
English  or  Bristol  channel  as  ordered,  **  or  so  near  thereto  as  she  may  safely  get 
at  all  times  of  tide  and  always  afloat,  and  deliver  the  same.  Eight  running 
days,  Sundays  excepted,  to  he  allowed  the  merchants,  if  the  ship  be  not  sooner 
dispatched,  for  loading  and  discharging  the  steamer,  and  ten  days  on  demumge 
if  required  over  and  above  the  laying  days  at  25Z.  per  day."  The  steamer  arriyed 
at  Cronstadt,  occupied  six  running  days  ixr  loading  a  cargo  of  4325  quarters  of 
wheat,  and  was  ordered  to  Gloucester,  Bristol  Channel,  for  discharge.  She 
arrived  at  Sharpness  Dock  in  the  Bristol  Channel  on  the  13th  of  November. 
Sharpness  Dock  is  within  the  port  of  Gloucester,  and  about  seventeen  miles 
from  the  basin  within  the  city  of  Gloucester  where  grain  cargoes  are  usuaUy 
discharged  if  the  burthen  of  the  ship  will  admit.  The  steamer  was  ready  to 
commence  the  discharge  of  her  cargo  on  the  13th,  but  could  not  get  nearer  to 
Gloucester  than  Sharpness  imtil  part  of  her  cargo  was  first  discharged  at 
Sharpness.  On  the  14th  and  15th  of  November  the  consignees  discharged  into 
lighters  1585  quarters  of  the  cargo,  and  then  required  the  master  to  take  the 
steamer  through  the  canal  to  a  place  of  discharge  within  the  basin  at  Gloucester. 
The  master  proceeded,  and  arrived  in  the  basin  on  the  17th.  On  the  18th  the 
residue  of  the  cargo  was  discharged  and  the  vessel  returned  to  Sharpness,  where 
she  arrived  on  the  19th.    In  an  action  for  demurrage  evidence  was  given  of  a 


(1)  6  M.  &  G.  81.  (2)  See  last  case. 

(3)  But  no  appeal  was  made. 
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custom  of  the  port  of  Gloucester,  according  to  which  the  usual  place  of  dis-        1885 

charging  grain  cargoes  was  at  the  basin  within  the  city,  and  when  yessels  with      ~ 

grain  cargoes  destined  for  Gloucester  were  of  too  heavy  a  burthen  to  come  up  ^ 

the  canal  they  were  lightened  at  Sharpness,  and  during  the  discharge  at  Sharp-        WArr. 
ness  of  so  much  of  the  cargo  as  it  was  necessary  to  discharge  in  order  to  enable 
the  vessel  to  proceed  by  the  canal  to  Gloucester  Basin  the  lay  days  counted, 
but  the  time  occupied  by  coming  up  the  canal  to  discharge  at  Gloucester  Basin  • 
and  by  returning  to  Sharpness  was  not  counted  : — 

Hddf  first,  that  the  custom  was  reasonable,  as  the  effect  of  it  was  not  to 
detain  the  ship  longer  than  if  she  had  been  wholly  discharged  at  Sharpness ; 
secondly,  that  it  was  not  inconsistent  with  the  express  provision  in  the  charter- 
party  as  to  running  days,  for  the  proper  inference  from  the  facts  was  that  the 
discharge  of  the  vessel  except  for  the  purpose  of  lightening  her  did  not  commence 
until  she  arrived  within  Gloucester  Basin.  That,  therefore,  the  time  occupied 
by  the  vessel  in  going  from  Sharpness  to  the  basin  and  in  returning  to  Sharpness 
ought  to  be  excluded  from  the  lay  days,  and  the  plaintiffs  were  entitled  to  one 
day's  demurrage  only. 

Caffarini  v.  Walker  (Ir.  Rep.  9  G.  L.  431 ;  Ir.  Bep.  10  G.  L.  250)  and  Mcintosh 
V.  Sinclair  (Ir.  Bep.  11  G.  L.  456)  considered. 

AcnoH  to  recover  a  balance  of  freight  and  demurrage. 

At  the  trial  before  Pollock,  B.,  at  the  Gloucester  Summer 
Assizes,  1884,  the  jury,  after  evidence  had  been  taken,  were  by 
consent  discharged,  and  the  case  argued  before  the  learned  judge 
and  afterwards  by  adjournment  at  the  Boyal  Courts  of  Justice. 

The  facts  are  stated  at  length  in  the  judgment  of  the  Court. 

jB.  Beid,  Q.C.y  and  D.  Brynmor  JoneSy  for  the  plaintiffs,  con- 
tended that  the  alleged  usage  as  to  lightening  vessels  at  the 
entrance  to  the  port  of  Gloucester  was  unreasonable,  and  was  also 
inconsistent  with  the  express  terms  of  the  charterparty.  They 
cited  Caffarini  v.  Walker  (1)  and  Mcintosh  v.  Sinclair,  (2) 

S.  MoHhewSy  Q.C.9  and  A.  T.  Lawrence,  for  the  defendants,  cited 

Breretan  v.  Chapman.  (3) 

Cur.  adv.  wilt. 

Feb.  24.    Pollock,  B.,  delivered  judgment  as  follows : — 

The  plaintiffs,  as  owners  of  the  steamship  8t.  Hilda,  claimed 
against  the  defendants,  as  consignees  of  a  grain  cargo  carried 
from  Cronstadt  to  the  port  of  Gloucester,  a  balance  for  freight 
and  demurrage.  In  the  result,  however,  the  only  question  which 
remained  between  the  parties  was  as  to  the  number  of  lay  days 

(1)  L-.  Rep.  9  C.  L.  431 ;  Ir.  Rep.  (2)  L-.  Rep.  11  C.  L.  456. 

10  C.  L.  250.  (3)  7  Bing.  559. 
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NnOifiEN 

V. 

Wait. 


Pollock,  B. 


which  were  to  be  allowed  to  the  defendants  for  discharging  at  ihe 
port  of  Gloncester.  As  to  this  the  plaintiffs  claimed  fonr  days' 
demnrrage  beyond  the  lay  days.  The  defendants  admitted  only 
one  day,  in  respect  of  which  they  tendered  before  action  and  paid 
into  Conrt  the  amonnt  claimed  for  that  one  day. 

The  steamship  8t  Hilda,  a  yessel  of  495  tons  nett  register,  was 
by  a  charterparty  made  in  London  on  the  7th  of  October,  1882, 
chartered  by  the  plaintiffs  to  Messrs.  Scaramanga  &  Co.,  a  firm  of 
London  merchants.  The  charterparty  provided  that  the  steamer 
should  proceed  to  Cronstadt,  or  so  near  thereto  as  she  might 
safely  get,  and  there  load,  always  afloat,  a  fall  cargo  of  wheat  or 
other  grain,  and  therewith  proceed  to  London,  or  to  a  good  and 
safe  port  on  the  east  coast  of  England,  or  in  the  English  or  Bristol 
Channel,  or  on  the  continent  between  Hamburg  and  Havre  in- 
clusive, or  to  Glasgow,  or  to  a  port  on  the  east  coast  of  Ireland,  or 
to  Limerick,  as  ordered  on  signing  bill  of  lading,  or  at  Elsinore 
or  Falmouth,  for  ports  west  of  Falmouth,  ^'  or  so  near  thereto  as 
she  may  safely  get  at  all  times  of  tide  and  always  afloat,  and  de- 
liver the  same  on  being  paid  freight."  The  charterparty,  after 
naming  the  freights  payable  at  the  different  ports,  continued  as 
follows :  "  The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  in  cash ;  eight  running  days,  Simdays  excepted,  are 
to  be  allowed  the  said  merchants-- if  the  ship  be  not  sooner  dis- 
patched— for  loading  and  discharging  the  said  steamer,  and  ten 
days  on  demurrage  if  required  over  and  above  the  said  laying  days 
at  251.  sterling  per  day.  If  not  ordered  on  signing  bQl  of  lading 
steamer  to  proceed  to  Elsinore,  and  if  no  orders  there  within 
twelve  hours  of  arrival,  lay-days  to  count  until  ordered  to  port  of 
discharge  or  to  Falmouth  for  final  orders  as  above,  which  are  to 
be  given  within  twelve  hours  of  arrival  or  lay  days  to  count,  but 
if  she  calls  at  Falmouth  101.  to  be  paid  for  doing  so.  .  .  ." 

In  accordance  with  this  charterparty,  the  ^i^.  SUda  proceeded 
to  Cronstadt,  and  there  loaded  a  cargo  of  4825  quarters  of  wheat 
in  bulk.  A  bill  of  lading  in  respect  of  this  cargo  was  signed  by 
the  master  and  delivered  to  Scaramanga  &  Co.,  which  provided  for 
the  delivery  of  the  cargo  to  them  or  their  assigns  "  on  paying 
freight  for  the  said  goods  and  all  other  conditions  per  charter- 
party."    There  was  indorsed  on  the  charterparty  '^  six  running 
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days,  SundayB  excepted,  expended  in  loading  the  cargo/^  and 
farther:  ^*  Captain  Bobinson  is  hereby  directed  to  proceed  with 
steamship  8t.  SUda  and  her  present  cargo  to  Gloucester,  Bristol 
Channel,  for  discharge."  The  steamer  arriyed  at  Sharpness  Dock 
in  the  Bristol  Channel  at  11  o'clock  a.m.  on  the  13th  of  Novem- 
ber, 1882.  Sharpness  Dock  is  within  the  port  of  G-loncester  and 
abont  seventeen  miles  from  the  Basin,  which  is  within  the  city  of 
Gloucester,  where  grain  cargoes  are  usually  discharged  if  the 
burthen  of  the  ship  will  admit,  the  access  from  Sharpness  Dock 
to  the  City  Basin  being  attained  by  the  Berkeley  ship  canal. 

On  the  13th  November,  1882,  the  steamer  was  cleared  at  the 
custom  house  and  lay  at  Sharpness  ready  to  commence  the  dis- 
charge and  delivery  of  the  cargo  to  the  defendants,  who  were  the 
holders  of  the  bill  of  lading,  but  she  could ''not  get  nearer  to 
Gloucester  than  Sharpness  unless  a  considerable  portion  of  her 
cargo  was  first  discharged  at  Sharpness.  The  defendants  on  the 
14th  and  15th  of  November  discharged  and  took  delivery  into 
lighters  of  1585  quarters,  and  then  required  the  master  to  take  the 
steamer  through  the  canal  to  a  discharging  berth  within  the  basin 
at  Gloucester,  and  adjoining  the  defendants'  warehouse.  On  the 
16th  the  captain  proceeded  under  protest  for  the  basin  and  arrived 
on  the  17th.  On  the  18th  the  residue  of  the  cargo,  2740  quarters, 
was  discharged  by  the  defendants,  and  on  the  same  day  she  com- 
menced her  return  to  Sharpness,  where  she  arrived  on  the  after- 
noon of  the  19th  of  November.  The  plaintiffs  claimed  to  reckon 
six  days  for  detention  at  the  port  of  discharge,  making  two  lay 
days  and  four  on  demurrage,  and  for  this  they  claimed  to  be 
allowed  not  only  for  the  two  days  occupied  in  unloading  at  Sharp- 
ness and  the  one  day  unloading  at  Gloucester  Basin,  but  also  for 
the  two  days  occupied  in  proceeding  from  Sharpness  to  the  Basin, 
and  the  one  day  occupied  in  returning.  The  defendants,  on  the 
other  hand,  contended  that  the  two  days  occupied  in  going  from 
Sharpness  to  the  Basin  and  the  one  day  occupied  in  returning 
ought  to  be  excluded,  and  they  allowed  only  for  the  two  days 
occupied  in  I  discharging  at  Sharpness  and  the  one  day  at 
Gloucester  Basin,  which,  with  the  six  days  occupied  by  the  load- 
ing at  Cronstadt,  would  leave  only  one  day  on  demurrage,  for 
which  they  had  paid  the  amount  claimed  into  court. 
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The  case  came  on  for  trial  at  the  last  Sammer  Assizes  at  Glou- 
cester before  myself  and  a  special  jury,  when  the  above  facts  were 
admitted^  and  no  evidence  was  called  on  behalf  of  the  plaintiffs. 
Two  witnesses,  com  merchants  of  long  experience  at  Gloucester, 
were  called  on  behalf  of  the  defendants  to  prove  the  custom  of 
the  port  of  Gloucester  with  respect  to  the  delivery  of  grain  cargoes 
out  of  ships  of  too  large  a  burthen  to  come  up  the  canal  without 
some  portion  of  their  cargo  being  discharged  at  the  entrance. 
The  custom  as  stated  by  them  was  as  follows : — ^That  the  customary 
place  for  discharging  grain  cargoes  has  always  been  at  the  Basin 
within  the  city,  and  that  they  had  never  known  a  vessel  refuse  to 
go  there.  That  when  vessels  with  grain  cargoes  destined  for 
Gloucester  were  of  too  heavy  a  burthen  to  come  up  the  canal 
they  were  lightened  at  Sharpness ;  that  during  the  discharge  at 
Sharpness  of  so  much  of  the  cargo  as  it  was  necessary  to  discharge 
in  order  to  enable  the  vessel  to  proceed  by  the  canal  to  Gloucester 
Basin  the  lay-days  counted,  but  that  the  time  occupied  by  coming 
up  the  canal  to  discharge  at  Gloucester  Basin  and  by  returning 
to  Sharpness  was  not  counted.  They  cited  individual  cases  in 
which  the  question  had  arisen  between  a  shipowner  and  the  con- 
signee, and  in  which  after  some  dispute  the  shipowner  had  given 
way  and  accepted  an  amount  of  demurrage  based  on  this  custom. 
This  evidence  was  not  disputed  by  the  plaintiffs'  counsel,  but  the 
witnesses  in  question  were  cross-examined ;  and,  as  is  usual  in 
such  cases  where  evidence  of  a  custom  is  given  by  laymen,  they 
made  some  statements  whence  it  might  be  argued  that  the  custom 
went  too  £Bur.  In  my  judgment  these  answers  indicated  nothing 
which  detracted  from  the  custom  as  proved  by  the  witnesses,  but 
only  shewed  what  was  their  opinion  with  regard  to  the  result  of 
the  custom.  One  of  the  witnesses  also  stated  on  cross-examination 
that  during  the  last  ten  years  docks  and  warehouses  had  been 
built  at  Sharpness  into  which  merchants  occasionally  had  grain 
cargoes  discharged.  This,  however,  would  have  no  application  to 
the  present  case,  as  it  has  never  been  proved  or  suggested  that 
the  portion  of  the  cargo  discharged  at  Sharpness  was  placed  or 
intended  to  be  placed  in  any  warehouses  or  even  upon  the  dock 
side,  I  therefore  considered  that  the  custom  in  substance  as 
proved  by  them  was  established  in  fact.    Towards  the  close  of 
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the  case  it  was  agreed  that  the  matter  should  be  withdrawn  from 
the  jury,  and  that  I  should  deal  with  the  evidence  with  power  to 
draw  inferences  of  fact. 

Under  these  circumstances,  the  question  that  arises  between 
the  parties  is  a  mixed  one  of  law  and  fact,  or  rather  it  is  a 
question  what  is  the  proper  conclusion  to  be  drawn  from  the 
facts  given  in  evidence  when  governed  by  the  law  as  far  as  any 
exists  which  is  applicable  to  the  subject.  The  duty  of  the  Court 
in  weighing  this  evidence  is,  I  apprehend,  first  to  consider  what 
is  the  contract  between  the  parties  as  created  by  the  charterparty 
and  bill  of  lading ;  and  next,  to  what  extent  is  that  contract  con- 
trolled by  the  custom  which  is  said  to  govern  the  reckoning  of 
the  lay  days  at  the  port  of  discharge ;  and,  lastly,  to  consider 
whether  the  custom  is  reasonable,  and  how  far,  in  accordance  with 
law  and  mercantile  usage,  the  contract  and  the  custom  can  be 
reconciled. 

On  behalf  of  the  shipowner  it  is  clear  that,  custom  or  no  custom, 
his  interests  are  protected  by  the  charterparty  to  this  extent,  that 
his  vessel  is  never  to  be  placed  in  any  position  to  which  she  may 
not  safely  get  at  all  times  of  tide  and  always  afloat ;  and,  as  was 
said  by  Rolfe,  B.,  in  Shield  v.  Wilkins  (1),  the  word  "  safely"  means 
safely  as  a  loaded  vessel ;  and,  therefore,  under  any  circumstances 
the  plaintiffs  would  have  been  entitled  to  insist  that  their  vessel 
should  not  be  ordered  to  discharge  at  any  place  which  would  be 
inconsistent  with  their  rights  in  this  respect ;  but  it  by  no  means 
follows  that  these  rights  may  not  be  subject  to  the  right  of  a 
consignee  to  require  the  ship  to  go  further  on  to  a  usual  place  of 
discharge  in  the  port  to  which  she  is  consigned,  if  he  is  willing 
at  his  expense  to  lighten  her  by  receiving  a  portion  of  the  cargo 
short  of  that  usual  place  of  discharge.  It  is  said  in  Abbott  on 
Shipping,  12th  ed.,  p.  324,  that  ^^  the  manner  of  delivering  the 
goods,  and  consequently  the  period  at  which  the  responsibility  of 
the  masters  and  owners  will  cease,  depend  upon  the  custom  of 
particular  places  and  the  usage  of  particular  trades ;"  also  (p.  243), 
**  the  lay  days  are  to  be  reckoned  from  the  time  of  the  ship's  arrival 
at  the  usual  place  of  discharge  and  not  from  her  arrival  at  the 
port,  although^  for  the  purposes  of  navigation,  some  of  her  cargo 
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might  be  discharged  at  the  entrance/'  and  it  is  almost  unnecessary 
to  state  that  in  many  ports  where  the  entrance  is  shallow,  or  there 
is  a  bar  at  the  mouth  of  the  port,  it  has  been  the  common  course 
to  discharge  so  much  of  the  cargo  into  fighters  outside  the  bar 
as  will  enable  the  yessel  to  go  over  the  bar  and  discharge  the 
residue  of  her  cargo  at  the  accustomed  place  of  discharge  higher 
up  in  the  port.  This  practice  is  clearly  recognised  in  the  case  of 
Brereton  y.  Chapman  (1),  where  a  yessel  was  chartered  from  Ham- 
burg to  Wells,  or  so  near  there  as  she  could  safely  get,  and  it  was 
held  that  the  lay  days  were  to  be  reckoned  from  the  time  of  the 
ship's  arriyal  at  the  usual  place  of  discharge,  and  not  at  the  port 
merely,  although  it  was  necessary  for  her  to  discharge  some  of 
her  cargo  at  the  entrance  of  the  port  before  she  could  go 
higher  up. 

The  law  and  practice  in  such  cases  is  yery  clearly  stated  by 
the  late  L.J.  Lush,  in  Capper  v.  Wallace  (2),  where  he  says :  **  It 
cannot,  we  think,  be  laid  down  as  an  inflexible  rule  that  when  a 
ship  has  got  as  near  to  the  port  as  she  can  get,  and  the  only  im- 
pediment to  proceeding  further  is  oyerdraught,  the  master  is 
under  all  circumstances  entitled  to  consider  the  yoyage  at  an  end. 
He  is  bound  to  use  all  reasonable  means  to  reach  the  port  The 
words  '  as  near  thereto  as  she  can  safely  get '  must  receiye  a 
reasonable  and  not  a  literal  application.  The  oyerdraught  loav 
be  such,  and  the  cargo  so  easily  dealt  with,  as  that  the  smplus 
may  be  remoyed  and  the  ship  sufficiently  lightened  without 
exposing  her  to  extra  risk  or  the  owner  to  any  prejudice,  and 
without  substantially  breaking  the  continuity  of  the  voyage,  and 
in  such  a  case  if  the  consignee  is  at  hand  to  receiye  the  surplus 
cargo  and  so  relieye  the  oyerdraught,  we  are  of  opinion  that  it 
would  be  the  duty  of  the  master  to  lighten  the  ship  and  proceed 
to  the  port."  He  cites  also  with  approval  the  Scotch  case  of 
HUlstrom  y.  Oibaon,  decided  in  1870.  (3)  In  this  case  a  vessel 
was  chartered  abroad  to  take  a  cargo  to  '^a  safe  port"  iu  the 
United  Kingdom,  "  or  so  near  thereto  as  she  can  safely  get,  and 
lay  afloat  at  all  times  of  the  tide,  and  deliver  the  same,  and  so  end 
the  voyage."     After  the  words  "deliver  the  same,"  the  words 
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^  according  to  the  cnstom  of  the  port  "in  the  printed  form  of  the 
charterparty-  were  struck  out  before  signature.  The  yessel  was 
ordered  to  Glasgow,  but  on  her  arrival  at  the  ^'  Tail  of  the  Bank," 
which  is  an  open  roadstead  near  Greenock,  twenty-two  miles  from 
Glasgow,  it  was  found  that  unless  she  was  lightened  she  could 
not  lie  afloat  in  Glasgow  harbour  at  low  tide.  In  these  circum- 
stances the  shippers,  according  to  custom,  lightened  the  yessel  by 
taking  delivery  of  a  part  of  the  cargo,  and  then  required  the 
master  to  deUver  the  remainder  at  Glasgow,  which  he  did  under 
protest,  and  raised  an  action  for  demurrage.  It  was  held  that 
demurrage  was  not  due,  Glasgow  being  the  port  of  discharge,  and 
the  ship  having  been  lightened  merely  to  enable  her  to  complete 
her  contract  by  delivery  of  the  cargo  there. 

Assuming  the  above  to  be  correct  and  to  be  properly  applicable 
to  a  case  like  the  present,  it  does  not,  in  my  judgment,  affect  the 
question  whether  the  position  of  the  place  where  the  lightening 
of  the  vessel  usually  takes  place  is  without  or  within  the  ambit  of 
the  particular  port.  The  point  to  bear  in  mind  is,  What  was  the 
substantial  character  of  the  act  ?  Was  it  a  part  discharge  in  the 
ordinary  acceptation  of  those  words,  or  was  it  a  discharge  made 
solely  with  the  view  of  lightening  the  ship  ? 

On  the  other  hand,  it  is  equally  clear  as  a  general  rule,  and 
apart  from  the  custom  of  any  particular  port,  that  when  once  a 
ship  has  arrived  at  the  place  within  the  port  of  discharge  where 
such  vessels  are  usually  discharged  and  is  ready  to  discharge  her 
cargo,  she  is  an  arrived  vessel,  and  although  the  consignee  may 
be  entitled  to  order  her  for  the  purpose  of  discharge  to  different 
places  within  the  same  port,  the  lay  days  commence  when  she  is 
ready  to  discharge  at  the  first  place  to  which  she  is  ordered,  and 
continue  without  intermission  until  her  discharge  is  completed. 

The  broad  question,  therefore,  raised  between  the  plaintiffs  and 
the  defendants  seems  to  be  this.  In  estimating  the  lay  days 
ought  the  partial  discharge  at  Sharpness  to  be  considered  as  a 
discharge  short  of  the  ship's  destination  for  the  purpose  of  light- 
ening her  so  as  to  enable  her  to  reach  the  place  of  destination,  in 
which  case  she  would  not  be  an  arrived  ship  until  she  came  within 
the  Basin  at  Gloucester,  or  should  Sharpness  be  considered  merely 

as  one  of  two  or  more  places  within  the  port  of  Gloucester,  at 
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NisLSEN     he  discharged.    If  the  first  of  these  two  contentions  he  correct, 

w^T  ^^^  defendants  are  entitled  to  succeed.  If  the  latter,  the  plain- 
tiff is  entitled  to  count  the  lay-days  from  the  time  when  the 
8t  Hilda  was  ready  to  commence  discharging  at  Sharpness. 
Whichever  side  may  be  in  the  right,  the  question  is  by  no 
means  free  from  di£Sculties,  and  involyes  a  careful  consideration 
of  many  arguments  pro  and  con  and  of  the  results  to  which  they 
lead. 

Before  I  deal  with  the  alleged  custom,  it  is  well  to  look  from 
a  practical  or  commercial  point  of  view  at  what  was  the  object 
and  result  of  the  partial  discharge  at  Sharpness.  It  has  never 
been  contended  that  it  was  done  for  the  benefit  of  the  defendants, 
or  because  they  required  it  for  transshipment  or  any  other  pur- 
pose at  Sharpness.  The  discharge  was  effected  by  placing  a 
portion  of  the  cargo  into  lighters  provided  by  and  at  the  expense 
of  the  defendants.  Their  only  warehouse  adjoined  the  Basin  at 
Gloucester,  and  before  they  could  deal  with  that  portion  of  the 
cargo  they  would  have  to  take  it  thither  in  the  lighters  at  their 
own  cost  and  risk. 

Again,  before  dealing  with  the  custom  and  its  effect,  it  seems 
necessary  to  inquire  what  was  the  condition  of  things  before  the 
canal  was  made,  a^d  before,  therefore,  any  such  custom  in  the 
precise  terms  in  which  it  is  now  alleged  could  have  existed.  At 
that  time  ships  trading  to  Gloucester  must  have  been  sailing 
vessels,  and  probably  were  of  much  smaller  burden  than  now. 
The  particular  clause,  ^^  so  near  thereto  as  she  may  safely  get  and 
always  afloat "  had  not,  as  fieir  as  I  am  aware,  been  introduced  into 
charterparties.  What  would  have  taken  place  would,  however, 
have  been  as  follows:  vessels  laden  with  grain  for  Gloucester 
would,  if  their  draught  would  admit  of  it,  have  gone  up  the 
Biver  Severn  to  Gloucester  Basin.  If  they  could  under  no  cir- 
cumstance proceed  so  high  up  the  river  as  the  Basin  they  would 
deliver  into  lighters  provided  by  the  consignee  so  near  to  the 
Basin  as  the  vessel  could  safely  get ;  and  to  put  a  third  case,  more 
like  the  present,  in  which  the  vessel  could,  reach  the  Basin  after 
being  lightened  by  a  portion,  of  her  cargo,  it  is  reasonable  to 
assume  that  she  would  discharge  so  much  as  would  be  necessary 
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at  a  point  below  Gloucester  and  then  proceed  with  the  residue  of 
her  cai^o  and  discharge  at  the  Basin. 

When  once  the  canal  was  completed  it  is  necessary  only  to 
look  at  the  map  to  see  how  great  a  gain  was  attained  by  both 
ship  and  cargo  owner ;  the  old  passage  to  the  Basin  in  Gloucester 
by  the  Biyer.-^SeTem  being  twenty-eight  miles  by  a  tortuous 
stream  and  the  canal  only  eighteen  miles  of  direct  and  easy 
navigation.  This  was  effected  8om^  fifty  years  ago,  and  although 
no  evidence  was  given  as  to  what  was  done  so  far  back,  it  is 
reasonable  to  suppose  that  an  arrangement  similar  to  that  which 
is  now  stated  to  be  the  custom  would  be  adopted  for  the  mutual 
benefit  of  the  ship  and  cargo  owners,  and  it  is  one  which,  if 
adopted  and  continued  for  many  years,  might  well  be  upheld  as 
a  valid  usage  upon  such  evidence  as  was  given  before  me.  In 
considering  whether  it  is  a  usage  of  sufficient  certainty  and 
sound  reason  to  be  upheld  in  a  Court  of  law  one  of  the  matters  to 
be  considered  is  the  proportion  of  the  cargo  which  it  would  be 
necessary  to  unload  at  Sharpness.  In  the  present  case  this  was 
somewhat  more  than  a  third,  but  if  there  be  no  objection  to  the 
usage  in  other  respects  this  proportion,  having  reference  to  the 
object  of  the  voyage  and  the  mutual  convenience  of  the  ship- 
owners and  the  consignees,  does  not  appear  to  me  to  be  so  great 
as  to  shew  that  a  usage  which  entitles  the  shipowner  to  insist 
upon  it  is  unreasonable. 

In  considering  whether  the  custom  is  reasonable  or  otherwise, 
it  must  also  be  remembered  that  it  does  not  detain  the  ship  longer 
than  if  she  were  wholly  discharged  at  Sharpness.  The  unloading 
at  the  quay  in  Gloucester  Basin  being  more  rapid  than  the  dis- 
charging into  lighters  at  Sharpness,  compensates  for  the  time 
occupied  in  going  up  and  down  the  canal ;  so  that,  if  the  loading 
and  unloading  can  be  accomplished  within  the  lay-days,  there  is 
no  loss  to  the  ship  whether  the  cargo  is  wholly  discharged  at 
Sharpness,  or  one-third  is  discharged  at  Sharpness  and  two-thirds 
at  Gloucester. 

It  was  argued  for  the  plaintiffs  that  such  a  usage  was  incon- 
sistent with  the  express  provisions  of  the  charterparty,  first 
generally,  and  secondly,  because  to  give  effect  to  it  would  destroy 
the  force  of  the  words  **  running  days."    As  to  the  first  of  these 
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arguments,  having  explained  the  history  and  object  of  the  usage, 
I  think  I  need  say  no  more  than  that  in  my  judgment  it  is  one 
that  does  not  repeal  or  annul  any  part  of  the  charter.  It  may 
well  be  imported  into  and  co-exist  with  it. 

The  second  and  more  specific  objection  is  certainly  worthy  of 
careful  consideration.  The  words  ^^ running  days"  were  intro- 
duced into  charterparties  to  prevent  the  shipowner  being  liable 
for  delay  occasioned  by  his  vessel  being  moved  for  the  convenience 
of  the  consignee  to  different  places  of  discharge  within  the  same 
port,  and,  as  I  have  already  said,  if  the  two  discharges  at  Sharpness 
and  Gloucester  Basin  are  to  be  considered  for  all  the  purposes  of 
this  case  as  merely  two  places  of  discharge  within  the  port  of 
Gloucester,  the  defendants  would  be  out  of  court.  If,  however, 
the  true  view  be  that  the  partial  discharge  at  Sharpness  is  solely 
for  the  purpose  of  lightening  the  ship  so  as  to  enable  her  to  proceed 
to  the  usual  and  proper  place  of  discharge,  then  the  case  is  Ter}' 
different.  The  custom  might  have  been  that  the  lay  days  were 
not  to  commence  until  the  vessel  arrived  at  Gloucester  Basin, 
just  as  in  Brereton  v.  ChapvMin  (1),  where  by  the  custom  of  the  port 
of  WeUs,  the  lay  days  did  not  begin  until  the  ship  arrived  at  the 
usual  place  of  discharge,  although  some  of  her  cargo  was  dis- 
charged at  the  entrance  of  the  port,  in  which  case  there  would  be 
no  break  in  the  continuity  of  the  running  days.  This,  however, 
is  not  claimed  by  the  defendants.  What  they  do  claim  is,  that 
notwithstanding  the  use  of  the  words  '^  running  days  "  effect  shall 
be  given  to  the  custom,  and  that  the  days  occupied  in  going  up 
and  down  the  canal  shall  not  be  reckoned,  and  if  the  proper  in- 
ference to  be  drawn  from  all  the  facts  in  the  case  is  that  the 
discharge  of  the  vessel,  except  for  the  purposes  of  Lightening  her, 
did  not  commence  until  she  arrived  within  Gloucester  Basin,  or 
in  other  words,  that  she  was  not  till  then  an  ^^  arrived  vessel,"  I 
see  no  difficulty  in  so  excluding  the  days  occupied  in  the^  canal, 
although  by  the  custom  the  days  occupied  in  the  partial  unload- 
ing at  Sharpness  are  conceded  to  the  shipowner. 

The  conclusions  therefore  I  come  to  are :  that  the  custom  is 
proved  in  fact ;  that  it  is  not  unreasonable ;  that  it  is  not  so  incon- 
sistent with  the  contract  contained  in  the  charterparty  as  to  make 

(1)  7  Bing.  559. 
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it  necessary  to  reject  it,  but  that  it  can  well  co-exist  with  the 
contract ;  and  lastly,  that  it  is  binding  npon  both  plaintiffs  and 
defendants. 

Before  coming  to  this  conclusion  I  have  carefully  considered 
the  two  Irish  cases  of  Caffarini  v.  Walher  (I)  and  Wlntodi  v. 
Sinclair  (2)  cited  for  the  plaintiffs.  Both  of  these  cases  arose  out 
of  claims  for  demurrage  made  by  shipowners  in  respect  of  vessels 
ordered  to  the  port  of  Newry.  In  the  first,  which  came  before 
both  the  Court  of  Queen's  Bench  and  the  Exchequer  Chamber, 
the  charterparty  provided  that  "  fifteen  running  lay-days  shall 
be  allowed  for  loading  and  discharging  the  vessel,  commencing 
from  the  time  the  captain  gives  written  notice  to  the  charterers 
that  he  is  ready  to  receive  and  discharge  cargo;  forty-eight 
hours  to  be  allowed  at  port  of  call,  all  over  to  count  as  lay- 
days, and  for  each  and  every  day's  detention  by  default  of  said 
party  of  the  second  part  (the  charterer)  demurrage  at  the  rate 
of  107.  per  day  shall  be  paid  day  by  day  by  the  said  party  of 
the  second  part,  vessel  to  be  ordered  to  one  safe  port  only, 
where  she  can  safely  proceed,  load  and  discharge  always  afloat." 
By  the  bill  of  lading  she  was  ordered  to  the  "  port  of  Newry." 
From  the  weight  of  the  cargo,  the  depth  of  water,  and  the 
draught  of  the  vessel,  it  was  necessary  to  discharge  part  of  her 
cargo  at  "  the  Fool "  in  Carlingford  Roads,  about  ten  miles  from 
Newry,  then  to  proceed  to  the  Victoria  Lock  of  the  Nevny  Canal 
and  there  discharge  another  portion  of  her  cargo,  to  enable  her 
to  go  through  the  canal  to  the  '^Albert  Basin,"  an  artificial 
basin  at  Newry,  and  the  usual  place  of  discharge,  where  she 
completed  the  discharge  of  her  cargo.  It  was  held  that  ^'  the 
Pool "  being  within  the  "  port  of  Newry  "  for  custom-house  pur- 
poses, and  taking  the  **  port  of  Newry  "  in  its  legal  sense  and  not 
as  a  geographical  expression,  the  lay  days  began  to  run  from  the 
date  of  the  commencement  of  the  discharge  at  *Hhe  Fool." 
Although  this  decision  is  not  binding  upon  me,  I  need  not  say 
that  I  should  hesitate  long  before  I  differed  from  it,  but  I  do  not 
differ.  The  result  arrived  at  after  a  very  careful  exposition  of 
the  law  by  the  learned  judges  in  both  Courts  appears  to  me  to  be 
correct,  but  the  case  is  not  in  point  as  governing  the  present.    In 

(1)  Ir.  Rep.  9  C.  L.  431 ;  Ir.  Rep.  10  C.  L.  250.     (2)  Ir.  Rep.  11  C.  L.  466. 
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Caffarini  v.  Walker  (l)y  the  language  of  the  charterparty  whereby 
the  lay  days  are  govemed  is  not  the  same  as  in  the  piesent  case, 
and  although  it  was  proved  that  "  the  Pool,"  was  in  the  "  port  of 
Newry/'  and  also  that  the  Albert  Basin  was  '^  a  proper  place  for 
discharging  cargo  deliverable  in  the  port  of  Newry/'  no  custom 
as  to  the  reckoning  of  lay  days  such  as  has  been  proved  in  the 
present  case  was  attempted  to  be  set  up,  and  the  ground  of  the 
decision  may  be  shortly  stated  in  the  language  of  Morris,  C.  J., 
when  delivering  the  judgment  of  the  Exchequer  Chamber.  He 
says :  ^'  The  plaintiff  in  this  case  arrived  at  *  the  Pool,'  the  proper 
place  to  commence  discharging,  and  indeed  the  only  possible 
place  for  a  vessel  of  the  burthen  of  the  plaintiff's.  The  defendant 
accepted  the  discharge  to  the  extent  necessary  to  enable  the  ship 
to  proceed  to  the  next  point  of  discharge — ^the  Lock — and  there 
again  accepted  discharge  sufficient  to  enable  the  ship  to  proceed 
to  the  Albert  Basin,  the  final  point  of  discharge.  I  should  arrive 
at  the  conclusion  that  all  the  three  places  constituted  the  usual 
place  of  discharge  for  ships  of  the  size  of  the  plaintiff's." 

The  case  of  MIntosh  v.  Sinclair  (2)  is  nearly  similar  to  that  of 
Caffarini  v.  Walker  (1),  and  does  not  carry  the  plaintiffs'  point 
any  further.  There  again  no  evidence  was  tendered  of  a  usage 
such  as  was  proved  in  the  present  case,  and  the  words  of  the 
charter  were  more  favourable  to  the  plaintiffs,  being  as  follows : 
'^  It  is  agreed  that  the  lay  days  for  loading  and  discharging  shall 
be  as  follows,  commencing  from  the  time  the  vessel  is  ready  to 
be  receive  or  discharge  cargo."  Falles,  C.B.,  in  giving  judgment 
says  as  follows :  '^  In  my  judgment,  the  nature  of  the  act  is  to  be 
determined  by  the  jury  having  regard  to  the  terms  of  the  con- 
tract and  usage  of  the  port.  All  I  determine  is  that,  where,  as 
in  the  present  case,  the  place  at  which  the  removal  of  cargo 
takes  place  is  ^within  the  ambit  of  the  port':  Schilizzi  v. 
Berry  (3) ;  when  that  removal  is  not  exceptional  or  unusual,  but 
so  common  as  to  be  the  foundation  of  a  binding  usage  in  the 
port,  when  the  portion  which  according  to  the  usage  is  removed 
is  not  small  or  inconsiderable,  but  as  much  as  two-thirds  of  the 
entire,  the  jury  may,  notwithstanding  evidence  of  an  attempt  by 
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the  merchants  to  establish  an  inconsistent  usage  as  to  lay  days, 
hold  that  the  operation  is  in  substance  a  part-discharge,  and  the 
place  where  that  operation  is  usual,  a  usual  place  for  the  com- 
mencement of  the  discharge." 

There  will  be  a  verdict  and  judgment  for  the  defendants. 

Solicitors  for  plaintiff:  TumhUlj  Tilly,  &  Mouair. 
Solicitors  for  defendants :  E,  Doyle  dk  Sons. 

A.  P.  S. 
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THE   COMPANY   OF    PROPRIETORS    OF   THE   WEST  MIDDLESEX 
WATERWORKS,  Appellaots;  JACOB  COLEMAN,  Respondent. 

JACOB  COLEMAN,  Appellant  ;  THE  COMPANY  OF  PROPRIETORS  OF 
THE  WEST  MIDDLESEX  WATERWORKS,  Respondents. 

Water^ratey  Assessment  of— Domestic  Purposes,  Supply  for — Annual  Value — 
Premises  used  as  PublioJiouse — Licence — Premium, 

By  the  special  Act  of  a  water  company  it  was  provided  that  water  should  be 
supplied  for  domestic  purposes  by  the  company  at  a  rate  per  cent,  upon  the 
annual  value  of  the  dweUing-house  or  other  place  supplied,  that  a  supply  of 
water  for  domestic  purposes  should  not  include  a  supply  of  water  for,  among 
other  things,  any  trade  or  manufacture  or  business  requiring  an  extra  supply  of 
water,  and  that  the  company  might  furnish  water  for  other  than  domestic  pur- 
poses on  such  terms  as  might  be  agreed  on  between  the  company  and  the 
consimier. 

The  company  supplied  water  for  domestic  purposes  to  a  house  occupied  as 
a  licensed  public-house.  The  company  contended  that  the  annual  value  of 
the  premises  as  a  licensed  public-house  should  be  taken  as  the  basis  of  the 
water-rate  payable  in  respect  of  such  supply,  and  that  therefore  the  fact  of  the 
premises  being  licensed,  and  a  premium  which  had  been  paid  for  the  lease  of  the 
premises  as  a  public-house  ought  to  be  taken  into  consideration  in  fixing  the 
value.  The  occupier  contended  that  such  water-rate  should  be  based  upon  the 
value  of  the  premises  for  domestic  purposes  only : — 

Eeld,  that  the  contention  of  the  company  was  correct. 

Case  stated  hj  a  metropoUtan  police  magistrate  under  20  &  21 
Yict.  c.  43,  and  42  &  43  Yict.  c.  49,  the  substance  of  which  was  as 
follows : — 

The  said  Jacob  Coleman  was  the  occupier  of  the  Carlton  Bridge 
Tavern  public-house,  45,  Woodfield  Boad,  Westboume  Park,  in 
the  parish  of  Faddington,  in  the  county  of  Middlesex,  and  within 
the  metropolitan  police  district,  and  he  was  supplied  with  water 
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1885        by  the  said  company*    A  dispute  having  arisen  between  them  as 

Wb8t       to  the  annual  value  of  that  house,  the  parties  appeared  before  the 

w!^^^  magistrate  on  the  12th  of  June  last  in  order  that  he  might  deter* 

Co.        mine  the  said  dispute  under  10  Yict.  c.  17,  s.  68.    He  adjourned 

Coleman,    the  case  for  consideration,  and  on  the  1st  of  August  determined 

OoLEiiAs    the  case  by  fixing  the  annual  value  at  122/.  10s.,  and,  both  parties 

West       being  dissatisfied  with  his  decision,  he  stated  the  case  at  the 

Watbbwobxs  request  of  both  of  them.     The  company  had  recently  raised  the 

^'        water-rate,  contending  that  it  should  be  assessed  on  an  annual 

value  of  the  premises  of  165Z.  per  annum.     Coleman,  the  tenant, 

contended  that  the  rate  should  be  assessed  as  it  had  previously 

been  on  an  annual  value  of  707.  per  annum. 

On  the  hearing  of  the  summons  the  following  facts  were  eithefr 
proved  or  admitted  by  both  parties : 

The  premises  consisted  of  a  dwelling-house  at  the  comer  of  the 
road  in  which  Coleman  carried  on  the  business  of  an  ordinary 
public-house.  There  were  no  rooms  for  the  accommodation  of  the 
public,  but  the  whole  of  the  trade  done  by  him  consisted  in  sell- 
ing spirits,  wine,  and  beer  across  the  bar  to  any  person  who  came 
and  applied  for  the  same.  The  trade  was  wholly  carried  on  on 
the  ground  floor  and  was  described  by  Coleman  himself  as  purely 
a  bar  trade.  Coleman  held  the  ordinary  magistrates'  licence 
granted  to  him  under  the  Licensing  Act,  1872,  and  other  licensing 
Acts,  and  the  excise  licence  granted  in  pursuance  thereof.  He 
lived  on  the  premises  with  his  wife  and  children,  and  the  water 
was  supplied  to  him  for  domestic  purposes.  He  paid  besides  an 
extra  charge  of  15s.  for  trade  purposes. 

Coleman  held  the  premises  under  a  lease  which  was  granted  in 
1880  in  consideration  of  the  sum  of  7500Z.  paid  by  the  lessee 
(Coleman)  to  the  lessor  (one  Marsh),  and  also  in  consideration  of 
the  rents  and  covenants  contained  therein,  the  rent  reserved  for 
the  house  and  premises  being  122Z.  10s.  per  annum.  The  lease 
contained  the  usual  covenants  on  the  part  of  the  lessee  to  do  all 
the  repairs,  to  pay  the  insurance,  to  pay  the  rent,  to  keep  up  the 
licences,  and  solely  to  use  the  premises  as  a  public-house.  The 
lessor  covenanted  not  to  carry  on  the  trade  of  a  licensed  victualler 
within  one-third  of  a  mile  of  the  said  premises  without  returning 
and  paying  the  sum  of  500Z.  as  liquidated  damages. 
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In  addition  Cioleman,  on  entering  the  premises,  paid  the  lesjsor       iss& 
the  yalue  of  the  trade-fittings,  and  also  had  paid  35Z.  per  annnm       w^  ~ 
for  his  licence  under  43  &  44  Vict.  c.  20,  s.  43.  ^mtoSb 

It  was  farther  proved  before  the  magistrate  that  the  gross        ^* 
rental  of  other  houses  of  a  similar  description  in  the  neighbour^    Golsxah. 
hood  let  as  dwelling-houses  was  50Z.  per' annum,  or  60/.  if  let  as     Oolbman 
shops ;  that  the  sum  of  7500Z.  and  rent  agreed  to  be  paid  by  the       Wnr 
lessee  had  been  calculated  on  what  the  lessor,  who  was  the  former  Watsbvobu 
occupier  carrying  on  the  trade  of  a  publican  there,  had  been  able        ^' 
to  make  in  such  house. 

For  poor-rate  and  other  rateable  purposes  the  net  annual  value 
was  inserted  in  the  valuation  list  of  the  parish  made  in  1881  at 
168Z.,  but  both  parties  agreed  that  the  magisto^te  was  in  no  way 
bound  by  the  value  appearing  in  the  said  list. 

The  counsel  for  the  company  contended  that,  as  a  bargain  had 
been  made  between  the  landlord  and  tenant  so  recently  as  1880, 
the  best  evidence  of  the  annual  value  was  the  fact  that  Coleman 
had  agreed  to  pay  for  the  right  to  occupy  the  premises  and  for 
the  benefit  he  was  likely  to  derive  from  their  occupation  by 
carrying  on  the  trade  of  a  publican  7500Z.  down,  and  an  annual 
sum  of  122Z.  lOd.,  and  that  the  annual  value  ought  to  be  arrived 
at  by  taking  the  rent  actually  paid,  and  also  by  taking  into 
account  the  sum  of  75002. ;  that  that  amount  paid  to  the  landlord 
was  a  material  element  for  the  magistrate's  consideration,  although 
not  an  absolute  test  for  determining  the  value  of  the  premises ; 
and  that  the  tenant  could  afford  to  pay  to  the  landlord  a  rent  of 
4972. 109.,  being  the  rent  of  1222.  lOa.  plus  3752.,  or  5  per  cent, 
on  75002.,  in  all  4972. 10&,  which  he  contended  was  the  yearly 
worth,  or  annual  valuation,  of  Coleman's  occupation. 

The  company  also  contended  that,  as  the  trade  carried  on  in 
the  public-house  was  the  ordinary  bar  trade  from  the  passers  by 
and  from  the  inhabitants  in  the  immediate  locality,  the  sum  of 
75002.  could  not  be  treated  as  paid  solely  for  goodwill  or  profits 
of  the  business. 

The  counsel  for  Coleman  contended  that  the  sum  of  75002.  was 
paid  for  goodwill  and  profits  alone ;  that  the  magistrate  ought  to 
disregard  the  additional  value  given  to  the  house  by  reason  of  i 

its  being  fitted  up  as  a  public-house,  or  by  reason  of  the  house 


532  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1885  being  a  licensed  public-house  ;  that  he  should  determine  the 

West  value  by  taking  the  gross  rental  of  other  houses  of  the  same 

m^^oSa  description  in  the  neighbourhood,  in  which  case  the  net  annual 

^-  value  would  be  no  more  than  701.  per  annum. 

Ck)LKtfAN.        The  magistrate  stated  that,  after  taking  into  consideration  ihe 

Coleman  annual  value  of  house  property  used  as  dwellings  and  shops  of  the 

West  same  description  as  Coleman's  in  the  immediate  neighbourhood, 

Middlesex     _,         ,  •%     ^       n  i*    t      y  t      •  ■•• 

Watebwobks  the  Situation,  and  the  £a.ct  of  the  house  having  a  licence  as  a 
public-house,  and  after  making  reasonable  and  fair  deductions,  he 
assessed  the  annual  value  at  122Z.  108. ;  that  it  appeared  to  him 
that  the  rent  agreed  to  be  paid  by  Coleman  annually  was  a  sub- 
stantial rent  for  the  premises,  and  a  fair  value  for  the  house  for 
domestic  purposes  upon  which  the  water-rate  woidd  be  assessed ; 
and  that  the  75007.  was  in  fact  paid  for  goodwill,  and  calculated 
upon  past  and  supposed  accruing  profits,  and  as  such  should  not 
under  15  &  16  Vict.  o.  clix.  (the  company's  special  Act),  s.  39, 
be  taken  into  consideration  in  determining  the  annual  value  of 
the  premises.  He  was  of  opinion  that  he  had  a  rights  in  deter- 
mining the  annual  value,  to  take  into  consideration  the  licence 
attached  to  the  premises.  The  questions  for  the  opinion  of  the 
Court  were : — 1st.  VThether  the  magistrate  was  right  in  the  mode 
of  determining  the  annual  value  of  the  premises,  in  excluding 
any  consideration  of  the  sum  of  7500Z.,  and  in  including  the 
increased  value  of  the  same  by  reason  of  a  licence  being  attached 
to  them  ?  2nd.  Whether  he  was  right  in  his  decision  of  the 
case? 

The  15  &  16  Vict.  c.  clix.  (the  company's  special  Act),  s.  39, 
in  substance  provides  that  the  company  shall  at  the  request  of 
the  owner  or  occupier  of  any  house  in  any  street  within  the  limits 
of  the  Act  in  which  any  pipe  of  the  company  shall  be  laid  furnish 
to  such  owner  or  occupier  a  sufficient  supply  of  water  for  domestic 
purposes  at  the  rates  thereinafter  specified ;  that  is  to  say,  where 
the  annual  value  of  the  dwelling-house  or  other  place  sup- 
plied shall  not  exceed  200Z.  at  a  rate  per  cent,  per  annum  on 
such  value  not  exceeding  4Z.,  and  where  such  annual  value  shall 
exceed  200Z.  at  a  rate  per  cent  per  annum  on  such  value  not 
exceeding  31. 
The  42nd  section  of  the  Act  provides  that  a  supply  of  water 
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for  domestio  purposes  shall  not  include  a  supply  of  water  for  steam        1S85 
engines  or  railway  purposes,  or  for  warming  or  ventilating  pur-       wxsr 
poses,  or  for  working  any  machine  or  apparatus,  or  for  baths,  WAmwwas 
horses,  cattle,  or  for  washing  carriages,  or  for  gardens,  fountains,        ^' 
or  ornamental  purposes,  or  for  flushing  sewers  or  drains,  or  for    Oolbmak 
any  trade  or  manufacture  or  business  requiring  an  extra  supply     Coleman 
of  water.  West 

The  44th  section  provides  that  the  company  may  supply  water  Watebwobks 
within  their  district  for  other  than  domestic  purposes  at  such  rates 
and  upon  such  terms  and  conditions  as  shall  be  agreed  upon 
between  the  company  and  the  person  or  body  desirous  of  having 
the  supply. 

Sir  F.  HeraeheU,  8.0.  (Poland,  with  him),  for  the  company. 
By  the  39th  section  of  the  special  Act,  where  water  is  supplied 
for  domestic  purposes,  the  rate  is  to  be  assessed  upon  '^the 
annual  value  of  the  dwelling-house  or  other  place."  *^  Annual 
value"  must  mean  the  annual  value  of  the  whole  premises 
whatever  they  may  actually  be.  There  is  nothing  in  the  Act 
to  limit  the  value  to  the  value  of  the  premises  as  a  dwelling- 
house.  The  premises  must  be  valued  at  the  value  they  bring  to 
the  owner,  after  making  the  necessary  deductions,  as  they  stand, 
and  for  the  purposes  for  which  they  are  occupied.  This  house 
being  a  public-house  with  a  licence  must  be  valued  as  such: 
Ddbba  v.  Grand  Junction  Waterworks  Co.  (1)  The  magistrate 
was  therefore  clearly  right  in  taking  the  licence  into  considera- 
tion. He  was  wrong  in  excluding  the  premium  of  7500Z.  from  his 
consideration.  He  says  that  it  appeared  to  him  to  have  been 
paid  for  goodwill,  and  he  seems  to  assume  that  no  part  of  it 
covered  value  of  the  premises.  So  fax  as  it  might  represent 
capitalised  annual  value  of  the  premises,  whether  as  a  public- 
house  or  otherwise,  it  ought  to  have  been  taken  into  account  in 
fixing  the  value.  [He  cited  Bex  v.  Bradford  (2);  Allison  v. 
Overseers  of  Monhwearmouth  Shore.  (3)] 

Webstery  Q.O.  (SuUon,  with  him),  for  the  occupier.  The  con- 
tention for  the  person  rated  is  that  the  annual  value  referred  to 

(1)  9  App.  Cas.  49.  (2)  4  M.  &  S.  317. 

(3)  4  E.  j^  B.  13 ;  23  L.  J.  (M.C.)  177. 
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1685        by  the  89th  section  is  the  annual  value  for  domestic  purposes.    By 
West       the  42nd  section  water  supplied  for  business  purposes  is  not  in- 

^v^wr^^^  eluded  in  the  supply  for  domestic  purposes,  but  is  charged  for  in- 

^-        dependently.    Therefore,  in  estimating  the  value  of  the  premises 

OoLEkAK.    in  order  to  fix  the  water-rate  for  domestic  purposes,  value  for  other 

OoLBMAH    iiioji  domestic  purposes,  which  would  have  to  be  taken  into  con- 

Waar   ^    sideration  in  estimating  the  special  charges  under  s.  42,  ought  to 

Waterwobkb  be  excluded,  or  otherwise  the  company  will  be  paid  twice  over. 
Here  the  occupier  pays  a  special  charge  for  water  for  business 
purposes  under  s.  42.  It  may  be  that,  if  necessary,  it  might  be  suc- 
cessfully contended  that  parts  of  premise?  occupied  exclusively  for 
non-domestic  purposes  ought  not  to  be  included  in  the  valuation, 
and  that,  if  part  of  the  premises  only  is  supplied  for  domestic  pur- 
poses, that  part  only  ought  to  be  rated ;  but,  for  the  purposes  of  the 
present  case,  admitting  that  the  whole  of  the  premises  is  to  be 
valued,  the  contention  is  that  in  arriving  at  their  value  the  value 
for  domestic  purposes  only  is  to  be  considered.  The  poor-rate  cases 
are  not  applicable.  In  the  case  of  the  poor-rate  it  may  be  that 
the  value  of  the  premises  as  applicable  and  applied  to  the  pur- 
poses of  a  particular  business,  such  as  that  of  a  publican,  must  be 
considered,  but  here  it  is  contended  that  the  value  for  domestic 
purposes  only  must  be  considered.  The  magistrate  was  right  in 
excluding  the  premium  from  consideration,  because  that  premium 
was  clearly  paid  only  for  goodwill,  or  for  the  value  of  the  premises 
as  applied  to  the  particular  business  of  a  public-house,  and  does 
not  cover  capitalised  rent  or  annual  value  for  domestic  purposes. 
The  statements  in  the  case  with  regard  to  the  value  of  similar 
premises  used  for  domestic  purposes  only  prove  this  to  be  the 
case.  The  same  reasoning  applies  to  the  licence.  The  licence 
does  not  enhance  the  value  of  the  structure,  it  represents  no 
element  in  the  annual  value  of  the  premises  themselves.  At  the 
most  it  only  increases  the  value  of  the  occupation  for  the  pur- 
poses of  a  particular  business.  If  the  contention  be  correct  that 
the  value  for  domestic  purposes  only  is  to  be  considered,  it  is  clear 
that  the  magistrate  was  wrong  in  taking  the  licence  into  con- 
sideration. 

[Lord  CoLERioaE,  C.J.    It  may  be  that  the  result  of  the  con- 
struction contended  for  would  be  very  reasonable,  but  I  do  not 
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quite  see  how  it  is  to  be  got  out  of  the  words  of  s.  39.    The       1885 
section  does  not  say  that  the  supply  for  domestic  purposes  is  to       West 
be  charged  for  according  to  the  annual  valne  for  domestic  pur-  ^S"^, 
poses,  but  according  to  the  annual  value.]  Co. 

[He  cited  Overseers  of  Sunderland  v.  Sunderlcmd  Union.  (1)]         Ck)LKMAN. 

Polandy  in  reply.     There  is  no  diflTerence  between  the  poor-rate     Coleman 
and  the  water-rate  so  far  as  the  principle  of  valuation  is  concerned.       West 
In  each  case  the  annual  value  of  the  premises  has  to  be  arrived  Watbbwobks 
at,  and  for  that  purpose  they  must  be  considered  as  they  are.  The        ^* 
house  being  a  public-house  with  a  licence  and  certain  advantages 
of  situation  for  the  purposes  of  a  public-house,  the  annual  value 
is  the  rent  which  the  owner  can  get  for  it  as  such,  subject  to 
certain  deductions  necessary  to  maintain  the  value  of  the  premises. 
The  licence  was  rightly  taken  into  consideration  as  enhancing 
the  annual  value.     A  public-house  is  not  like  an  ordinary  shop, 
as  the  business  can  only  be  carried  on  upon  licensed  premises,  so 
that  competition  is  restricted.    The  premium  clearly  included 
capitalized  rent.    The  contention  oh  the  other  side,  admitting 
that  the  whole  of  the  premises  is  to  be  valued,  seeks  to  value 
them,  not  as  what  they  are,  but  as  what  they  are  not.     The  words 
of  the  Act  afford  no  basis  for  that  contention.    The  42nd  sec- 
tion does  not  apply  only  to  water  required  for  trade  purposes, 
but  to  water  required  for  baths  and  warming  and  ventilating 
purposes. 

Where  premises  are  used  for  trade  purposes,  the  water  is  used 
for  domestic  purposes  by  persons  who  come  there  for  trade  pur- 
poses :  as,  for  instance,  by  the  employes  at  a  large  place  of  busi- 
ness. The  water  is  none  the  less  used  for  domestic  purposes, 
because  its  use  is  incidental  to  the  use  of  the  house  for  trade 
purposes. 

A  similar  question  has  arisen  in  regard  to  inhabited  house 
duty.  In  that  case  however  the  legislature  has  made  special 
provision,  see' 14  &  15  Vict.  o.  36,  schedule,  whereas  here  there  is 
no  such  provision. 

[He  cited  Beg.  v.  London  and  North  Western  By.  Go.  (2) ;  Beg.  v. 
VernM.  (3)] 

(1)  18  C.  B.  (N.S.)  531.  (2)  Law  Rep.  9  Q.  B.  134. 

(3)  1  Q.  B.  D.  9. 
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1885  Lord  Colebidqe,  C.J.    Li  determining  tins  case  we  have  not 

West       to  say  wliat  the  annual  value  of  the  occupation  of  these  premises 

y^SSiproSs  °^y  ^»  *^**  being  a  matter  of  fact  for  the  magistrate  to  decide. 
Oo.         We  have  to  determine  whether  the  mode  of  valuation  adopted  by 

.  Coi^EMAN.    the  magistrate  was  correct.     These  cases  are  no  doubt  somewhat 

Coleman    dijEcult,  but,  after  giving  the  case  the  best  consideration  I  can,  I 

West       come  to  the  conclusion  that  the  magistrate  was  not  altogether 

Watebwobks  right  in  the  mode  of  arriving  at  the  value  which  he  adopted.  It 
^'  seems  to  me  that  he  was  wrong  in  excluding  altogether  from  his 
consideration  the  sum  of  7500Z.  paid  down  as  a  premium  on  the 
granting  of  the  lease.  He  says  that  it  appeared  to  him  that  that 
was  paid  for  the  goodwill.  If  I  thought  that  he  had  really  found 
as  a  fact  that  it  was  paid  only  for  the  goodwill  of  the  business,  I 
should  perhaps  have  hesitated  before  interfering  with  his  decision 
in  this  respect,  but  I  cannot  help  thinking,  upon  the  case  as  stated, 
that  the  point  he  means  to  submit  to  us  is  whether,  as  a  matter  of 
law,  he  was  bound  to  exclude  that  amount  from  his  consideration 
in  arriving  at  the  annual  value.  In  my  opinion,  he  must  consider 
what  in  fact  the  annual  value  of  the  premises  is,  and,  in  arriving 
at  that  value,  he  must  consider  how  much  of  such  premium  repre- 
sents capitalized  rent  of  the  premises.  Take  the  case  of  a  house 
used  merely  as  an  ordinary  dwelling-house,  and  for  no  other 
purpose.  If  the  consideration  paid  for  the  occupation  consisted 
partly  of  premium  and  partly  of  rent,  such  rent  being  reduced  by 
reason  of  the  payment  of  the  premium,  it  is  plain  to  my  mind 
that  the  value  of  such  occupation  must  be  determined  by  con- 
sideration of  all  the  circumstances,  and,  among  others,  of  the  fact 
that  a  premium  was  paid.  Therefore  I  think  that  the  magistrate 
was  wrong  in  altogether  excluding  the  payment  of  75002.  from 
his  consideration.  What  effect  he  should  give  to  it,  how  he  is  to 
split  it  up,  and  to  what  extent  his  determination  of  the  value  may 
be  thereby  modified ;  these  are  questions  which,  as  it  seems  to  me, 
it  is  not  for  us  to  decide.  What  we  decide  is  that  he  is  to  take 
the  premium  into  account  as  an  element  in  determining  the 
value. 

I  think  that  the  magistrate  was  right  in  taking  the  licence  into 
consideration  as  an  element  in  determining  the  annual  value  of 
the  premises.    According  to  the  decision  of  the  House  of  Lords 
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the  annual  value  for  this  purpose  means  the  annual  value  to  the       1885 
owner,  after  the  deduction  of  certain  expenses  necessary  to  main-      Wevt 
tain  the  value  of  the  premises.    It  appears  to  me  that  the  £Etct  of  WAiwNnrauL 
this  house  being  a  licensed  house  is  an  element  of  its  value        ^ 
which  makes  the  occupier  able  and  willing  to  give  more  rent.     CoLtMxs, 
Mr.  Webster  abstained  fipom  pressing  in  the  present  case  the  con-     Coubmah 
tention  that  the  water-rate  ought  to  be  assessed  upon  the  annual      ^^^ 
value  only  of  so  much  of  the  premises  as  is  occupied  as  a  Waterwobks 
dwelling-house,  a  contention  which,  if  pressed,  might  perhaps 
where  it  is  applicable,  raise  a  question  worthy  of  consideration. 

It  being  admitted,  however,  that  the  whole  of  the  premises 
is  to  be  valued,  I  see  no  reason  logically  why  we  should  exclude 
a  particular  element  of  value  such  as  the  licence  forms  in  this 
case.  I  think  that  the  magistrate  was  wrong  in  altogether  ex- 
cluding the  premium  from  consideration,  and  right  in  taking  the 
licence  into  consideration.  The  case  must  therefore  be  remitted 
to  him  to  give  e£fect  to  our  decision. 

Smith,  J.  The  question  here  raised  is  how  the  annual  value 
of  these  premises  is  to  be  estimated  for  the  purposes  of  the  water- 
rate.  Both  sides  agree  that  the  judgment  in  Dobhs  v.  Orand 
Junction  WcUerworka  Co,  (1)  has  decided  that  for  this  purpose 
annual  value  means  the  net  value  of  the  premises  to  the  owner 
after  all  proper  deductions.  But  the  company  on  the  one  hand 
contends  that  the  annual  value  of  the  premises  must  be  ascer- 
tained, as  they  stand  and  occupied  as  they  are ;  the  party  to  be 
charged,  on  the  other  hand,  contends  that  the  only  value  to  be 
taken  into  consideration  is  the  annual  value  of  the  premises  aa 
they  stand  if  occupied  for  domestic  purposes  only.  Mr.  Webster 
insists  that  the  terms  of  the  39th  section  of  the  Act  limit  the 
value  upon  which  the  water-rate  is  to  be  assessed  to  the  value  for 
domestic  purposes  excluding  trade  purposes.  Mr.  Poland,  on  the 
other  hand,  referred  to  the  Acts  relating  to  inhabited  house  duty 
as  shewing  that,  where  such  a  limitation  of  the  value  was  in- 
tended, express  provision  is  made,  and  contended  that  this  Act 
neither  in  express  terms,  nor  by  necessary  implication,  makes  any 
such  provision.    I  think  that  the  contention  of  the  company  is 

(1)  9  App.  Ga&  49. 
Vol.  XIV.  2  P  2 
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1885        correct.    Sect.  39  in  effect  says  that  the  owner  or  occupier  of  a 
^BKT       dwelling-house,  when  he  requires  a  supply  of  water  for  domestic 
WM^mn^  purposes,  shall  have  it  at  a  rate  calculated  upon  the  annual  yalue 
Oo.        of  the  house.     Therefore,  when  once  the  annual  value  of  the  pre- 
OojJEUASi    nxises  is  ascertained,  then,  no  matter  how  and  for  what  purpose 
CouDCAir    they  are  occupied,  the  payment  for  a  supply  of  water  for  domestic 
(Wb8t       purposes  must  be  according  to  such  value.    It  seems  to  me  that 
Waxbbwobks  ^^  annual  value  "  means  annual  value  of  the  house  as  it  stands 
^*        and  as  it  is  occupied,  viz.,  as  a  public-house  with  a  licence.     I 
therefore  think  that  the  magistrate  was  right  in  taking  the  fact 
that  it  was  a  licensed  house  into  consideration  in  estimating  the 
value.    But  he  has  excluded  altogether  tiom  his  consideration 
the  premium  paid  when  the  present  tenant  entered  on  his  occu- 
pation.   He  says  that  it  appeared  to  him  that  that  was  paid  solely 
for  goodwilL    It  is  conceded  that,  if  this  had  been  the  case  of  an 
ordinary  dwelling-house,  the  premium  must  have  been  taken  into 
consideration  as  including  capitalized  rent.     Mr.  Webster  says 
that  in  this  case  it  is  not  to  be  taken  into  consideration,  because 
it  was  a  premium  which  was  paid  only  in  respect  of  the  trade 
purposes  for  which  the  premises  were  occupied.    It  seems  to  me 
that,  liiis  being  a  licensed  house,  and,  as  we  have  already  decided, 
to^be  valued  according  to  its  value  enhanced  by  that  circum- 
stance, it  is  impossible  to  say  that  the  premium  paid  upon  coming 
into  and  occupying  such  licensed  house  so  enhanced  in  value 
should  be  altogether  excluded  from  consideration  in  arriving  at 
the  value.    I  think,  therefore,  that  the  magistrate  should  have 
taken  it  into  consideration.    How  and  to  what  extent  that  may 
ultimately  affect  the  valuation  I  do  not  think  it  is  our  province 
to  say. 

Case  remitied. 

Solicitors  for  occupier :  Peekhaniy  MaiUcmd,  &  Pechham. 
Solicitors  for  company :  Baileys^  Shaw,  dt  OiUeU. 

E.  L. 
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[IN  THE  COURT  OP  APPEAL.]  ^  1884 

Aug.  12. 
TOMLINSON  V.  THE  LAND  AND  FINANCE  CORPORATION,         — , 

LimTED. 

Practice — Security  for  Coats — Interpleader  by  Sheriff-^Defendcmt  in  Issue 

liable  to  give  Security  for  Costs. 

In  an  interpleader  issue  directed  upon  an  application  by  a  sheriff,  who  has 
received  a  notice  of  a  claim  to  goods  seized  by  him  under  a  writ  of  fieri  facias  in 
ezecntion  of  a  judgment,  both  the  plaintiff  and  the  defendant  in  the  issue  are 
really  in  the  position  of  the  plaintiffs  in  an  ordinary  action,  and,  therefore,  the 
defendant  in  the  interpleader  issue  may  be  ordered  to  give  security  for  costs  in 
any  case  in  which  a  plaintiff  may  be  so  ordered,  and  the  rule,  that  a  defendant 
cannot  be  compelled  to  give  security- for  costs,  does  not  apply. 

WiUiama  v.  Crosling  (3  C.  B.  957)  followed. 

Bdmonte  v.  Aynard  (4  C.  P.  D.  221,  352)  distinguished. 

Interpleader  Issue. 

The  material  facts  were  as  follow : — 

In  Jamiary,  1878,  W,  M.  Bochfort  executed  a  mortgage  to  the 
defendants,  the  Land  and  Finance  Corporation,  Limited.  In  1879, 
Bochfort  executed  a  bill  of  sale  (dated  the  9th  of  December)  to  the 
plaintiff,  Tomlinson,  on  his  goods.  On  the  8th  of  August,  1880, 
an  order  was  made  to  wind  up  the  Land  and  Finance  Corporation, 
Limited,  and  on  the  22nd  of  December  an  official  liquidator  was 
appointed.  On  the  30th  of  May,  1884,  judgment  for  912. 13^.  6d. 
was  obtained  in  an  action  by  the  Land  and  Finance  Corporation, 
Limited,  against  Bochfort,  and  on  the  same  day  a  writ  of  fieri  facias 
was  issued  and  lodged  with  the  Sheriff  of  Middlesex.  On  the  31st 
of  May  the  sheriff  seized  the  goods  in  the  possession  of  Bochfort. 
On  the  4th  of  June,  Tomlinson  gave  notice  to  the  sheriff  that  he 
claimed  the  goods  seized.  By  an  order  of  a  master  dated  the 
9th  of  June  it  was  ordered  that  upon  payment  of  the  sum  of  751. 
into  court  by  Tomlinson  and  of  possession  money,  the  sheriff 
should  withdraw  from  the  possession  of  the  goods  seized  by  him, 
and  that  the  parties  should  proceed  to  the  trial  of  an  issue  in 
the  High  Court  of  Justice,  in  which  the  claimant,  Tomlinson, 
should  be  plaintiff,  and  the  execution  creditors,  the  Land  and 
Finance  Corporation,  Limited,  should  be  defendants,  and  that  the 
question  to  be  tried  should  be  whether  at  the  time  of  the  seizure 

2  P  2  2 
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1884  by  the  sheriff,  the  goods  were  the  property  of  the  claimant  as 

ToMLiNsoN  ftgftinst  the  execution  creditors.      The  money  was  paid   into 

Land' AND  ^^^^'  ^^^  ^^^  interpleader  issue  was  delivered  on  the  16th  of 

Finance  June.    A  master  refused  an  application  by  the  plaintiff  in  the 

COBPOBAHON.  if  X 

issue,  that  the  defendants  should  give  security  for  costs,  the 
ground  of  the  application  being  that  the  defendants  were  being 
wound  up  compulsorily  and  were  insolvent  and  would  be  unable 
to  pay  costs  if  the  plaintiff  were  successful,  and  thereupon  the 
plaintiff  appealed  to  Denman,  J.,  who  referred  the  matter  to  the 
Court.  The  Queen's  Bench  Division  (Lopes  and  Cave,  JJ.) 
ordered  that  the  defendants  should  give  security  for  costs  to  the 
extent  of  301.    The  defendants  appealed  to  the  Court  of  Appeal 

B.  T.  Beid,  Q.C7.,  and  A.  Q,  McItUyre,  for  the  defendant  company. 
It  must  be  admitted  that  if  the  defendant  company  were  the  plain- 
tiff in  the  interpleader  issue,  it  would  be  bound  to  give  security 
for  costs  (1) ;  for  it  is  limited  and  is  insolvent  and  is  in  liq[mdA- 
tion,  and  by  the  present  practice  under  Rules  of  the  Supreme 
Court,  1883,  Order  LYIL,  r.  15,  the  Court  has  full  power  to  order 
security  for  costs  to  be  given.  But  the  defendant  company  is 
really  a  defendant :  it  is  prima  facie  entitled  to  the  benefit  of  the 
execution  issued  on  its  behalf  in  the  action  brought  against  Boch- 
fort,  and  the  onus  of  proof  lies  upon  the  plaintiff  in  the  issue  to 
defeat  the  title  of  the  company  arising  upon  the  seizure  under 
the  writ  of  fieri  facias ;  the  plaintiff  in  the  present  interpleader 
issue  is  a  real  plaintiff,  and  cannot  call  upon  the  defendant  com- 
pany to  givesecurity  for  costs.  But  even  if  the  defendant  company 
were  to  be  regarded  in  the  light  of  a  plaintiff,  it  could  not  be  called 
upon  to  give  security ;  for  in  Bdmonte  v.  Aynard  (2)  it  was  held  in 
effect  that  one  plaintiff  in  an  interpleader  issue  cannot  call  upon 
another  plaintiff  to  give  security  for  costs :  that  case  was  decided 
upon  the  statutes  formerly  existing,  but  the  practice  under 
Order  LYII.  is  the  same.  The  plaintiff,  Tomlinson,  may  rely 
upon  WiUiams  v.  Croaling  (3),  but  that  case  probably  turned  upon 
its  special  circumstances.    Melin  v.  Dumont  (4)  may  appear  to 

(1)  See  Ck)mpanie8  Act,  1862  (25         (2)  4  G.  P.  D.  221,  352. 
&  26  Vict.  c.  89),  8.  69.  (3)  3  C.  B.  957. 

(4)  17  W.  R.  673. 
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support  the  contention  for  the  plaintiff,  Tomlinson ;  but  the       1884 
report  is  very  unsatisfEtctoryy  and  it  is  difficult  to  know  upon  what    ToMUNsoif^ 
ground  the  Court  proceeded,  the  facts  being  imperfectly  stated,    j^^^'  ^^ 
If  the  goods  claimed  by  Tomlinson  had  not  been  in  the  posses-  ^  Finanob 

CORPOBATIOM 

sion  of  the  judgment  debtor,  the  burden  of  proof  would  have 
lain  upon  the  execution  creditors,  and  they  would  have  been  pro- 
perly made  plaintiffs  in  the  issue ;  but  they  were  rightly  made 
defendants,  and  cannot  be  called  upon  to  give  security  for  costs. 
T.  WUles  Chittyy  for  the  plaintiff,  Tomlinson,  was  stopped  in 
his  argument. 

Brett,  M.B.  In  this  case  the  sheriff  has  interpleaded.  As  a 
rule,  where  a  sheriff  interpleads,  the  execution  creditors  have 
taken  the  first  step  in  the  proceedings  by  issuing  a  writ  of  fieri 
fEtcias  upon  the  judgment,  which  they  have  obtained  against  the 
execution  debtors :  this  writ  is  lodged  with  the  sheriff,  who  acts 
upon  it  by  seizing  chattels  supposed  to  belong  to  the  execution 
debtors.  If  the  chattels  are  claimed  under  an  alleged  title 
which  is  inconsistent  with  the  supposed  property  of  the  execution 
debtors,  upon  the  sheriff  interpleading  the  execution  creditors 
will  have  to  prove  that  they  are  entitled  to  the  chattels  seized : 
it  is  true  that  the  execution  creditors  are  usually  made  defend- 
ants in  the  interpleader  issue,  but  they  have  to  assert  their  right, 
and  substantially  are  plaintiffs ;  and  in  this  view,  as  it  seems  to 
me,  WUliams  y.  Crosling  (1)  was  rightly  decided.  At  common 
law,  the  position  of  both  the  execution  creditors  and  the  claimants 
of  the  chattels  depended  upon  the  steps  which  the  sheriff  might 
take :  according  to  what  the  sheriff  did,  each  might  be  a  plaintiff. 
Then  the  Interpleader  Act  (1^2  Wm.  4,  c.  58),  and  subsequent 
statutes  relating  to  interpleader  were  passed :  under  those  statutes 
both  the  execution  creditors  and  the  claimants  were  plaintiffs, 
neither  were  defendants  in  point  of  fact,  although  on  the  record, 
as  a  matter  of  convenience,  one  party  was  made  plaintiff,  and  the 
other  defendant.  And,  therefore,  the  rule,  that  a  defendant  shall 
not  be  compelled  to  give  security  for  costs,  does  not  apply  to  a 
defendant  in  a  sheriff's  interpleader.  By  Bules  of  the  Supreme 
Court,  1883,  Order  LVII.,  r.  15,  "  the  Court  or  a  Judge  may,  in 

(1)  3  C.  B.  967. 
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1884       or  for  the  pnrposes  of  any  interpleader  proceedings^  make  all 
ToHLnreoK   such  orders  as  to  costs  and  all  other  matters  as  may  be  just  and 
jj^^^    reasonaMe."    Therefore  the  Court  has  a  discretion,  and  if  either 
FiKAFCE     of  the  parties  to  the  issue  arising  out  of  a  sheriffs  interpleader 
be  a  limited  company  and  be  insolvent,  it  may  be  compelled  to 
give  security  for  costs.    I  think  that  this  appeal  must  be  dismissed. 
The  view  which  we  have  here  adopted  is  not  necessarily  to  be 
followed  as  a  stringent  rule  in  every  case :  our  ruling  is  not  in- 
consistent with  BdmofUe  v.  Ayna/fd  (1),  which  was  not  a  case  of 
a  sheriffs  interpleader. 

B0WEN9  L.J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons.  The  claimant  to  goods  seized  under  a  writ  of  fieri  fetcias 
is  usually  bound  to  prove  his  title  to  them  upon  the  trial  of  the 
interpleader  issue ;  but  this  does  not  put  the  execution  creditor 
into  the  position  of  an  ordinary  defendant-;  and  when  an  intei^ 
pleader  issue  has  been  directed  and  the  sheriff  has  slipped  out  of 
the  dispute,  the  parties  who  remain,  that  is,  the  execution  credi- 
tor and  the  claimant,  are  both  plaintiffs,  they  are  not  in  the 
position  of  the  parties  to  an  ordinary  action.  The  hand  of  the 
Court  is  set  free,  and  it  may  use  its  discretion  whether  security 
for  costs  should  be  ordered.  I  agree  with  what  has  been  said 
by  the  Master  of  the  BoUs.  In  Belmonte  v.  Aynard  (1)  the 
position  of  the  parties  was  complicated,  and  it  was  not  the  case 
of  a  sheriffs  interpleader.  In  the  present  case  the  issue  has  been 
directed  on  the  application  of  the  sheriff;  and  it  seems  to  me 
that  the  substance  and  not  the  form  of  the  proceeding  must  be 
looked  at :  in  that  point  of  view  the  defendant  company  is  really 
a  plaintiff,  and  being  insolvent  is  liable  to  give  security  for 
costs. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  /.  J,  Harlow. 

Solicitors  for  defendants :  Smiles,  Binyon  &  Ollard. 

(1)  4  0.  P.  D.  221,  352. 

v»  E.  H. 
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PN  THE  (X)URT  OF  APPEAL^  1«W 

DALLOW  V.  GARROLD.  !!l_ 

Ex  PABTB  ADAMS. 

Salieitor — Lien — Charging  Order — Garnishee  Summons — Priority-* 

23  cfc  24  Vict.  c.  127,  s.  28. 

The  proceeds  of  a  fi.  fa.,  issued  on  behalf  of  the  successful  plahiti£f  in  an  action, 
were  attached  in  the  hands  of  the  sheriff  by  agamishee  summons  from  a  coimty 
court  to  answer  a  judgment  obtained  against  the  plaintiff  in  that  court.  The 
plaintiff's  solicitor  in  the  action,  who  had  received  notice  of  the  serrice  of  the 
garnishee  summons,  subsequently  obtained  an  order  under  23  &  24  Vict.  c.  127, 
8.  28,  charging  the  fund  recovered  with  costs  of  the  action  remaining  due  to 
him: — 

Eddy  that  such  order  was  rightly  made,  and  the  solicitor's  claim  was  entitled 
to  priority  oyer  the  claim  of  the  judgment  creditor  of  the  plaintiff  under  the 
garnishee  siunmons. 

Decision  of  the  Queen's  Bench  Division  (13  Q.  B.  D.  543)  affirmed. 

ApfeaIi  of  T.  Davies  from  a  decision  of  Pollock,  B.,  and  Lopes^  J., 
rescinding  an  order  of  Smith,  J.,  and  affirming  an  order  of 
Denman,  J. 

The  facts  of  the  case  are  fully  stated  in  the  report  of  the  pro- 
ceedings before  the  Queen's  Bench  Division  (1),  and  it  is  only 
necessary  to  state  here  that  the  plaintiff  haying  recovered  judg- 
ment, the  sheriff  levied  a  sum  of  £111  16^.  2d.y  representing  the 
judgment  debt,  costs,  interest,  and  costs  of  execution.  A  garnishee 
summons,  issued  upon  a  judgment  obtained  in  a  county  court,  was 
served  on  the  sheriff  on  behalf  of  the  appellant,  T.  Davies,  who 
had  obtained  judgment  against  the  plaintiff  Dallow  in  that  court, 
attaching  all  debts  due  to  Dallow.  An  application  for  a  charging 
order  in  favour  of  Adams,  the  plaintiff's  solicitor  in  the  present 
action,  who  had  had  notice  of  the  garnishee  summons,  was 
subsequently  made,  and  Denman,  J.,  granted  a  charging  order. 
Smith,  J.,  afterwards  rescinded  the  charging  order. 

It  further  appeared  that  the  trial  of  the  present  action  was 
opened  before  Lopes,  J.,  at  the  Assizes  and  was  then  referred,  and 
an  award  was  subsequently  made  in  respect  of  the  claim  and  coun- 
terclaim of  the  sums  mentioned  in  the  report  of  the  proceedings 
before  the  Queen's  Bench  Division.  (1) 

(1)  13  Q.  B.  D.  643.  ; 
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1884  Dec  2,  3.    A.  T.  LoMnrenoe,  and  W.  E.  Httme-WiUums,  for  the 

Dallow     judgment  creditor,  T.  Davies.     First,  the  garnishee  soHunons 

Ga^old     attaches  this  snm  in  the  hands  of  the  sheriff  before  the  charging 

order  is  made,  and  he  holds  it  merely  as  trustee  for  the  person 

having  obtained  the  garnishee  summons. 

[Bbett,  M  Jt.  But  does  a  garnishee  summons  nisi  indefeasibly 
attach  a  debt  before  it  is  made  absolute  ?] 

Order  XXIY.,  r«  4,  of  the  County  Court  Bules,  1875,  provides 
that  when  the  summons  has  been  personally  served,  it  shall  attach 
the  debt.  This  principle  haa  also  been  recognised  in  In  re  Siahkope 
SOhstone  Oollieriea  Co.  (1)  and  in  Earner  v.  OUes.  (2)  These  autho- 
rities apply  to  orders  nisi  with  reference  to  suits  in  the  superior 
courts,  but  precisely  the  same  reasoning  applies  to  a  garnishee  sum- 
mons under  the  County  Court  Bules.  Secondly,  nothing  in  23  &  24 
Vict.  c.  127,  s.  28,  indicates  an  intention  on  the  part  of  the  legis* 
lature  to  give  the  charging  order  thereby  authorized  to  be  made 
priority  over  previous  incumbrances.  A  solicitor,  having  re- 
covered a  sum  of  money,  is  entitled  to  an  order,  which  shall  give 
him  the  right  of  a  judgment  creditor  over  that  sum ;  but  if  another 
judgment  creditor  attaches  the  sum  first,  the  solicitor  cannot  oust 
him :  the  words  in  the  statute  ^'  which  shall  operate  to  defeat " 
cannot  be  carried  to  that  length.  In  Birchall  v.  Pugin  (3).  the 
right  of  the  solicitor  was  upheld  expressly  on  the  ground  that  he 
had  taken  the  first  step.  Thirdly,  if  the  decision  of  the  Queen's 
Bench  Division  is  to  stand,  it  practically  amounts  to  this,  that  a 
solicitor  is  entitled  to  a  lien  as  soon  as  he  recovers  a  fund,  even 
though  the  fund  is  not  in  his  possession.  In  that  view  the  statute 
is  abortive :  the  solicitor  does  not  require  the  protection  of  a 
charging  order,  if  he  has  a  lien  without  it  If  he  has  no  lien 
until  a  charging  order  is  made,  in  this  case  nothing  was  left  for 
the  charging  order  to  attach,  because  the  fund  having  been  pre- 
viously garnished  in  the  hands  of  the  sheriff,  the  sheriff  held  it 
merely  as  trustee  for  the  judgment  creditor,  and  had  no  interest 
which  the  solicitor  could  attach.  Fourthly,  FaUhfull  v.  Ewen  (4) 
and  Shippey  y.^Orey  (5)  are  really  in  favour  of  the  judgment 

(1)  11  Ch.  D.  160.  (3)  Law  Rep.  10  C.  P.  397. 

(2)  11  Ch.  D.  942.  (4)  7  Ch*  D.  495. 

(5)  49  L.  J.  (Q.B.D.)  624. 
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creditor.    Both  decisions  re^  on  special  ffusts.    In  the  former       18M 
case  the  parties  knew  of  the  solicitor's  right  and  attempted  to     ballow 
deprtye  him  of  it  before  he  conid  move.    In  the  present  case  the    q^j^^jj^ 
solicitor  did  not  attempt  to  get  his  order  nntil  long  after  the  gar^ 
nishee  summons  was  served.    In  Shippey  y«  Grey  (1)  Brett,  L.  J.> 
was  of  (pinion  that  he  would  not  have  given  priority  to  the 
charging;  order  if  an  execution  had  been  actually  carried  out: 
that  is  a  dictum  precisely  in  point.    This  fund  had  actually  been 
taken  in  execution  when  the  order  in  flavour  of  the  solicitor  was 
made :  Hough  v.  Eckoards  (2) ;  Eisdell  v.  Goningham.  (3)    Fifthly, 
this  order  should  have  been  made  by  the  judge  who  heard  the  case 
opened.    He  alone  knew  anvthins:  of  the  feusts.  and  a  charmifi: 

Schroder.  (4)  Sixthly,  the  money  held  by  the  sheriff  was  in  a 
great  measure  recovered  for  Dallow's  costs.  Therefore  the  sum 
attached  by  the  solicitor  was  made  up  chiefly  of  money  represent- 
ing costs.  Costs  are  not^^  property  "  such  as  a  solicitor  can  attach 
under  the  Act.  That  which  a  plaintiff  recoveis  for  another  and 
in  order  to  pay  another's  work,  cannot  be  his  ^^property." 

[LiKDiiET,  L. J.  In  Beavan  v.  Earl  of  Oxford  (5)  it  was  held 
that  a  judgment  creditor  was  not  a  ^^  purchaser  "  within  the  mean- 
ing of  the  statute  27  Eliz.  c.  4,  and  had,  therefore,  no  title  on  that 
ground  to  set  aside  a  prior  voluntary  settlement.  Is  the  appel- 
lant a  "  purchaser  "  within  23  &  24  Vict.  c.  127,  s.  28  ?] 

It  was  held  in  Ex  parte  Joselyne^  In  re  Watt  (6),  that  a  judg- 
ment creditor,  who,  before  the  filing  of  a  liquidation  petition  by 
his  debtor,  had  obtained  a  garnishee  order  nisi  attaching  debts 
due  to  the  debtor,  was  a  secured  creditor  within  the  meaning  of 
the  Bankruptcy  Act,  1869. 

HoBame,  for  the  plaintiff's  solicitor,  Adams,  was  not  called  upon 
to  acgue. 

Brett,  M.B.  This  case  has  been  ingeniously  argued,  and  it 
has  been  contended  that  although  a  judgment  for  debt  and  costs 
has  been  obtained  through  the  *  instrumentality  of  a  solicitor, 
nevertheless  he  has  no  title  to  a  charging  order,  and  that  the 

(1)  49  L.  J.  (Q.B.D.)  524.  (4)  3  C.  P.  D.  252. 

(2)  26  L.  J.  (Ex.)  54.     *  (5)  6  D.  M.  &  G.  607. 

(3)  28  L.  J.  (Ex.)  213.  (6)  8  Ch.  D.  327. 
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1884  sum  of  money  recoyered  for  costs  is  not  **  property  **  within  the 
Ballow  meaning  of  28  &  24  Vict.  c.  127,  s.  28.  But  it  is  something  which 
Oamou).  '^^^  heen  recorered,  the  debt  and  the  costs  were  originally  in  the 
hands  of  the  judgment  debtor,  and  wero  recovered  from  him 
through  the  writ  of  fieri  facias  issued  to  the  sheriff.  Whilst  tiie 
money  was  in  the  hands  of  tiie  sheriff,  the  garnishee  summons 
was  served  upon  him,  and  afterwards  the  charging  order  was 
obtained  on  the  property  recovered  in  the  action,  and  the  ques- 
tion is,  whether  the  solicitor  or  the  person  issuing  the  garnishee 
summons  is  entitled  to  priority.  That  is  to  be  determined  by 
the  words  of  23  &  24  Vict.  c.  127,  s.  28.  Several  questions  arise 
upon  this  provision  in  the  statute.  It  is  enacted  that  "  in  every 
case  in  which  an  attorney  or  solicitor  shall  be  employed  to 
prosecute  or  defend  any  suit,  matter,  or  proceeding  in  any  cx>nrt 
of  justice,  it  shall  be  lawful  for  the  Court  or  judge  before  whom 
any  such  suit,  matter,  or  proceeding  has  been  heard  or  shall  be 
depending,  to  declare  such  attorney  or  solicitor  entitled  to  s 
charge  upon  the  property  rocoverod  or  preserved.*'  In  the  present 
case  the  action  was  depending  beforo  the  Court,  and  it  had  not 
been  fully  heard  by  the  judge  at  the  trial.  The  statute  is 
adapted  to  the  practice  actually  existing,  and  the  word  **  Court " 
includes  the  judges  thereof,  that  is  to  say,  the  judges  of  the 
Court  ropresent  the  Court :  theroforo  Denman,  J.,  being  a  judge  of 
the  Court,  had  jurisdiction  to  make  the  charging  order.  A  further 
question  is,  whether  the  charging  order  is  to  be  defeated  by  the 
garnishee  summons.  It  is  enacted  by  s.  28,  that  *^  all  convey- 
ances and  acts  done  to  defeat,  or  which  shall  operate  to  drfeat» 
such  charge  or  right,  shall,  unless  made  to  a  bond  fide  purchaser 
for  value  without  notice,  be  absolutely  void  and  of  no  effect  as 
against  such  charge  or  right."  The  garnishee  summons  is  an 
act  '^  which  operates  to  defeat  the  charging  order : "  it  is,  therefore, 
prima  facie  void,  unless  it  is  '*  made  to  a  bona  fide  purchaser  for 
value  without  notice."  Does  Davies,  the  judgment  croditor  of  the 
plaintiff  Dallow,  fall  within  thi^  exception  ?  It  has  in  effect  been 
argued  that  he  does,  and  that  any  person  who  bon&  fide  issues  a 
garnishee  summons,  is  a  purchaser  without  notice.  I  reaUy 
think  that  the  statute  means  what  it  says :  it  means  a  peitson,  who 
has  actually  purchased  without  notice  the  **  property  preserved  or 
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Tecovered/'  and  who  baa  paid  in  money  the  price  for  it.  In  the  1884 
present  case  it  seems  to  me  that  the  solicitor  has  a  charge  upon  dallow 
the  smn  remaining  in  the  hands  of  the  sheriff,  and  that  the  facts  ^^,^^^ 
before  na  cannot  be  distinguished  in  principle  from  those  in 
Shippey  y.  Orey.  (1)  The  doctrine  laid  down  in  that  case  mnst 
be  applied  to  this :  the  decision  in  it  was  founded  upon  that  in 
FaUkfuU  y.  Ewen  (2) ;  it  was  a  decision  of  the  Court  of  Appeal, 
and  is  supported  by  the  long  string  of  authorities  which  were 
cited  during  the  argument  of  it,  and  I  yenture  to  think  that  the 
yiew  therein  taken  by  me  was  correct,  although  perhaps  it  was 
not  expressed  in  the  most  accurate  language :  tiie  argument 
addressed  to  us  has  been  clear,  but  it  has  not  explained  away  the 
effect  of  Shippey  y.  Orey,  (1)  Upon  principle  and  authority  I 
think  that  the  judgment  of  the  Queen's  Bench  Diyision  was  right, 
and  that  the  true  result  of  all  the  cases  was  correctly  stated 
by  Pollock,  B.  I  am  sorry  that  this  appeal  should  be  brought 
before  us  in  respect  of  a  sum  which  is  little  more  than  IQl. 

LnmiiEY,  L.J.  It  seems  to  me  that  the  decision  appealed 
from  was  correct,  and  I  need  add  only  a  few  comments  upon  the 
matter  before  us.  Dayies,  the  judgment  creditor  in  the  county 
court  of  the  plaintiff  Dallow,  is  seeking  to  attach  money  in  the 
hands  of  the  sheriff ;  but  a  judgment  creditor  is  not  a  '^  purchaser  " 
within  23  ^  24  Vict.  c.  127,  s.  28,  any  more  than  he  is  within 
27  Eliz.  c.  4,  to  which  I  haye  referred.  In  the  present  case 
Dayies  must  be  presumed  to  haye  had  notice  of  the  probability 
that  the  charging  order  might  be  obtained.  Then  it  is  said  that 
Dayies  by  issuing  the  garnishee  order  had  priority  in  point  of 
time;  it  is  true  that  the  solicitor  had  not  as  yet  acquired  his  lien, 
but  he  had  what  may  be  called  an  inchoate  right,  which  cannot 
be  defeated  by  any  ** conyeyance "  or  "act."  In  Haymes  y. 
Cooper  (3)  it  was  held  by  Lord  Bomilly  that  the  lien  of  a  solicitor 
for  his  costs  on  a  fund  recoyered  by  his  exertions  cannot  be 
affected  by  an  assignment  of  the  fund  by  the  client,  nor  by  a 
stop  order  obtained  by  the  assignee.  Cases  may  be  cited  from 
the  Courts  of  Admiralty,  Common  Law,  and  Chancery,  in  fayour 

(1)  49  L.  J.  (Q.B.D.)  524.  (2)  7  Ch.  D.  495. 

(3)  38  Beay.  431. 
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of  the  view  which  we  take,  and  we  should  be  running  counter  to 
a  long  string  of  authorities  if  we  were  to  decide  against  the 
validity  of  the  charging  order. 

Appeal  dirnnused. 

Solicitors  for  applicant :  BdberU  &  Barlow. 
Solicitors  for  judgment  creditor :  MaUhevDS  &  OarrolcL 

J.  E.  u. 


I880 
Jan.  15. 


[IN  THE  COURT  OF  APPEAL.] 

LINE  AND  Othebs,  PETrnoOTEBS;  WARREN,  CHECELEY,  a»i> 

BROMWICH,  Respondents. 

Municipal  Election — Election  of  Toum  CounciUon — Petition  CLgainst  some  only 
of  the  Candidates  returned  on  a  Ground  affecting  the  Validity  of  the  JSlec- 
tion  as  a  whole — Municipal  Corporations  Act  1882  (45  A  46  Vict.  c.  bO\ 
ss.  87,  88,  91,  93,  242,  Sch,  3,  Part  IL,  rr.  3  and  10— Appeal-^Municiptd 
Election  Petition — Special  Case— Supreme  Court  of  Judicature  Act,  1881 
(44  ik  45  Vict.  c.  68),  «.  14. 

An  election  petition  may  be  presented  under  the  Munioipal  Corporations  Act, 
1882,  s.  87,  against  some  only  of  the  persons  returned  at  a  municipal  election, 
although  the  ground  of  the  petition  is  one  affecting  the  validity  of  the  election 
as  a  whole;  and  the  Court  can  on  such  petition  declare  the  persons  so 
petitioned  against  not  to  have  been  duly  elected. 

The  three  respondents  and  six  other  persons  were  nominated  as  candidates 
to  fill  four  vacancies  in  the  town  council  of  a  borough  under  the  Municipal 
Corporations  Act,  1882.  An  objection  having  been  made  to  the  nomination 
papers  of  H.,  and  three  other  candidates  (not  the  respondents),  on  the  ground 
that  they  were  invalid  under  Sch.  3,  PartJI,  rule  10,  because  the  persons  sub- 
scribing the  paper  in  each  case  had  subscribed  nomination  papers  of  other  can- 
didates, the  mayor  erroneously  held  the  objection  to  be  good,  being  of  opinion 
that  rule  10  applied  to  a  case  where  there  were  several  vacancies.  The  objection 
to  H.  was  withdrawn ;  but  the  three  other  candidates  objected  to  were  prevented 
from  going  to  the  poll,  and  at  the  election  which  was  afterwards  held,  H-, 
and  the  three  respondents  were  declared  duly  elected.  Upon  a  petition  against 
the  return  of  the  respondents,  to  which  H.  was  not  a  party,  it  was  admitted 
that  an  election  of  town  councillors  where  there  are  several  vacancies,  is 
governed  by  the  Municipal  Corporations  Act,  1882,  Sch.  3,  Part  II.,  rule  3,  which 
provides  that  the  same  burgesses  may  subscribe  as  many  nomination  papws  as 
there  are  vacancies,  and  that  rule  10  does  not  apply  to  a  case  of  several  vacancies  - 
and  it  was  further  admitted  that  as  the  objection  would  have  been  valid  against 
all  the  candidates  returned,  the  whole  election  might  have  been  declared  void  if 
H.  had  been  a  party  to  the  petition ;  but  it  was  contended  that  as  he  was  not 
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before  the  Court,  and  therefore  as  his  election  could  not  be  questioned^  the         1885 
return  of  the  respondents  must  stand  good : —  j~^, 

Beldf  that  although  the  erroneous  decision  of  the  mayor  affected  the  validity  ^^ 

of  tlie  whole  election,  nevertheless  the  Court  had  power  to  deal  with  those      Warren. 
candidates  returned  who  were  petitioned  against,  and  that  the  return  of  the 
respondents  must  be  declared  void,  notwithstanding  that  the  return  of  H«  could 
not  be  questioned,  he  not  being  a  party  to  the  petition. 

Judgment  of  the  Queen's  Bench  Division  (ante  p.  73)  affirmed. 

Notwithstanding  s.  93,  subs.  7,  of  the  Municipal  Corporations  Act,  1882, 
which  enacts  that  the  decision  of  the  High  Court  upon  a  petition  questioning 
a  municipal  election  shall  be  final,  nevertheless  an  appeal,  if  leave  be  given, 
lies  from  a  judgment  of  the  Queen's  Bench  Division  upon  a  petition  of  that 
nature  to  the  Court  of  Appeal,  owing  to  s.  242  of  the  statute  above  mentioned, 
which  in  effect  incorporates  the  Supreme  Court  of  Judicature  Act,  1881,  s.  14, 
whereby  in  certain  cases  an  appeal  is  allowed  from  the  High  Court  of  Justice  to 
the  Court  of  Appeal,  if  special  leave  be  given. 

AppeaIj  of  the  respondents  to  a  municipal  election  petition 
from  the  judgment  of  the  Queen's  Bench  Division  in  favour  of 
the  petitioners. 

The  facts  of  the  case  are  stated  in  the  report  of  the  proceedings 
before  the  Queen's  Bench  Division  (1),  and  also  may  be  gathered 
from  the  above  head-note. 

The  Queen's  Bench  Division  had  given  leave  to  appeal. 

Jan.  14.  Tarharauffh  Anderson  (MofUagtie  Shearman^  with  him), 
for  the  petitioners.  There  is  a  preUminary  objection  to  this 
appeal.  The  case  raised  by  the  petition  was  stated  as  a  special 
case,  and  by  s.  93,  sub-s.  7,  of  the  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  the  decision  of  the  High  Court  on 
such  special  case  is  to  be  final.  There  cannot  therefore  be  any 
appeal  from  such  a  decision. 

.  Letvis  Coward,  for  the  respondents  to  the  petition.  By  s.  14  of 
the  Supreme  Court  of  Judicature  Act,  1881  (44  &  45  Vict  c.  68), 
the  jurisdiction  of  the  High  Court  to  decide  questions  of  law 
upon  appeal  under,  inter  alia,  the  Corrupt  Practices  (Municipal 
Elections)  Act,  1872  (35  &  36  Vict.  c.  60),  is  to  be  final  unless 
special  leave  be  given  to  appeal,  and  here  sudi  special  leave  has 
been  given.  The  Corrupt  Practices  (Municipal  Elections)  Act, 
1872,  is  incorporated  with  the  Municipal  Corporations  Act,  1882, 
in  the  foUpwing  manner :  Sect  242,  sub-s.  3,  of  that  last-named 

(1)  Ante,  p.  73. 
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1885  Act  enacts  that  where  any  Act "  refers  to  the  Municipal  Corpois^ 
Lot  tions  Act,  1835,  or  to  any  Act  amending  it,"  the  reference  shall 
Wabbbn.  ^^  deemed  to  be  to  the  Municipal  Corporations  Act,  1882.  Now 
the  Corrupt  Practices  (Municipal  Elections)  Act,  1872,  by  s.  29, 
repeals  ss.  54  to  56  of  the  Municipal  Corporations  Act,  1835,  and 
as  it  only  repeals  that  statute  in  part  and  not  altogether,  it  is  an 
Act  amending  it ;  and  consequently  s.  14  of  the  Supreme  Court 
of  Judicature  Act,  1881,  must  now  be  deemed  to  refer  to  the 
Municipal  Corporations  Act,  1882,  and  so  it  enables  this  appeal 
to  be  brought,  special  leave  haying  been  given. 

Bbett,  M.B.    We  think  we  ought  to  hear  this  appeal. 

Jan.  15.    The  appeal  was  heard  upon  the  merits. 

Letois  Coward^  for  the  respondents  to  the  petition.  The  judges 
of  the  Queen's  Bench  Division  have  held  that  it  is  competent  to 
them  to  annul  the  return  of  the  respondents,  although  Harris  is 
not  a  party  to  the  proceedings ;  this  view  cannot  be  maintained. 
The  decision  of  the  mayor  in  allowing  the  objections  to  the 
nomination  papers  was  erroneous ;  and  under  the  Municipal  Cor- 
porations Act,  1882,  sch.  3,  pt.  2,  r.  14,  it  may  be  reversed  upon 
a  petition  questioning  the  whole  election.  The  petition  does  not 
allege  against  the  respondents  a  personal  disqualification,  the 
ground  relied  upon  is  an  objection  which  vitiates  the  whole  elec- 
tion. The  respondents  cannot  be  unseated  without  declaring  the 
whole  election  void ;  and  a  petition  with  that  object  might  have 
been  presented  under  s.  87  of  the  statute  already  mentioned.  In 
cases  of  a  similar  nature  to  the  present,  it  has  been  held  that  the 
proper  course  is  to  declare  the  whole  election  void :  Sowes  v. 
Twner  (1) ;  Budge  v.  Andrews.  (2)  But  the  election  caimot  be 
declared  void  in  the  absence  of  Harris,  who  also  was  retained. 
As  he  is  npt  a  respondent  to  the  petition,  no  order  can  be  made 
affecting  his  return,  and  it  follows  that  the  three  req^ondents  to 
the  petition  are  entitled  to  retcdn  their  seats  and  to  have  judg- 
ment entered  for  them  upon  the  petition. 

Yarhorough  Anderson,  and  Montague  Shecrnnan,  for  the  peti- 
tioners, were  not  called  upon  to  argue  as  to  the  .merits. 

(1)  1  C.  P.  D.  670.  (2)  3  C.  P.  D.  510. 
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Brett,  M.B.    In  this  case  four  candidates  have  been  elected       lBS& 
as  councillors.    There  were  other  candidates  -who  might  have       Ldix 
been  elected,  and  ought  to  have  been  allowed  to  go  to  tite  poll,     wabbbw. 
The  mayor  erroneously  rejected  those  other  candidates.     The 
erroneous  decision  of  the  mayor  certainly  gave  a  right  to  question 
the  whole  election,  and  I  think  it  gave  a  right  to  question  the 
return  of  each  and  every  one  of  the  candidates  elected.    To  whom 
does  the  Municipal  Corporations  Act,  1882,  give  that  right  ?    It 
gives  that  right  to  every  burgess.    The  burgesses,  who  have  ob- 
jected, have  not  petitioned  against  the  whole  election ;  but  they 
could  certainly  have  objected  to  the  return  of  each  and  every  one 
of  the  candidates  returned.    A  petition  against  all  the  candidates 
returned  would  have  been  valid.    But  those,  who  have  petitioned 
in  this  case,  have  petitioned  against  the  return  of  only  three  can- 
didates.   If  nobody  else  but  these  petitioners  could  petition,  I 
think  it  would  be  a  strong  argument  for  saying  that  the  Act  of 
Parliament  meant  that  they  must  petition  against  all  the  candi- 
dates returned ;  but  any  other  burgesses  might  have  petitioned 
against  Harris.    Therefore  to  hold  that,  under  the  circumstances 
of  this  case,  Harris's  election  will  stand  good,  does  not  do  any  real 
injustice.    It  may  be  that  every  elector  in  that  municipal  con- 
stituency is  now  of  opinion  that  Harris  is  a  man  who  ought  to  be 
elected,  and  that  every  one  of  them  was  in  his  favour  at  the  time 
for  presenting  a  petition.    Tet  it  is  said  that  a  petition  cannot 
be  presented  against  the  return  of  the  other  candidates  without 
questioning  his.    It  would  seem  to  me  to  be  very  strange  legisla- 
tion if  that  were  so,  and  I  cannot  think  that  it  is  the  law.    Here 
the  petition  is  presented,  I  take  it,  under  the  Municipal  Corpo- 
rations Act,  1882,  sch.  3,  part  2,  rule  14,  which  is  as  follows : 
*^  The  decision  of  the  mayor  shall  be  given  in  writing,  and  shall 
if  disallowing  an  objection,  be  final ;  but  if  allowing  an  objection, 
shall  be  subject  to  reversal  on  petition  questioning  the  election 
or  retumJ'    That  means  '^  questioning  the  whole  election  or  the 
return,"  and  "  questioning  the  return  "  must  mean  '^  questioning 
the  return  of  any  person  returned."  What  is  the  farm  and  prayer 
of  the  petition  before  us  ?    It  clearly  is  against  the  return  of  the 
three  candidates  who  are  the  respondents.    Therefore  the  objec- 
tion really  comes  to  this,  that  the  return  of  not  one  of  the  three 
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1885  respondents  can  be  questioned,  although  it  is  admitted  that  the 
Lnra  return  of  each  of  them  is  bad  and  yoid,  because  the  return  of  a 
WAMtEN.  fourth  candidate  is  not  questioned.  I  must  ask  the  question, 
where  is  the  law  which  says  so?  Nothing  in  the  general  law 
says  that  all  the  candidates  are  responsible  each  for  the  other. 
Is  there  anything  in  the  Municipal  Corporations  Act,  1882,  which 
says  that  ?  Certainly  not.  Clearly  in  many  cases  the  return  of 
one  candidate  may  be  bad,  where  the  return  of  all  the  rest  is 
good.  Suppose  that  each  and  every  one  of  four  candidates  is 
guilty  of  bribery,  and  somebody  petitions  against  three  of  them, 
but  not  against  the  fourth ;  can  it  be  tolerated  that  they  ahould 
admit  that  they  have  been  guilty  of  bribery,  and  at  the  same 
time  should  be  at  liberty  to  contend  that  as  tiie  fourth  candidate 
has  been  guilty  of  bribery,  their  return  cannot  be  questioned, 
because  his  is  not  questioned?  Nothing  can  be  found  in  the 
statute  to  support  a  contention  of  that  kind.  We  must  take  no 
notice  of  Harris.  We  cannot  say  anything  about  him,  because  he 
is  not  before  us.  We  have  no  right  to  say  that  his  return  is  bad. 
We  have  no  right  to  express  a  judicial  opinion  about  it  There- 
fore I  can  see  no  objection  to  questioning  the  return  of  each  of 
these  three  candidates  as  is  done  in  this  petition,  and  the  judg- 
ment which  was  given  in  this  case  by  my  Brother  Mathewy  and 
which  is  under  review,  is  right,  and  I  think  that  this  appeal  must 
be  dismissed. 

Neither  of  the  two  decisions  cited  during  the  argument,  Sbwe$ 
V.  Turner  (1)  and  Budge  v.  Andrews  (2),  is  in  point  for  the  pre- 
sent case;  for  in  each  of  them  all  the  candidates  elected  were 
before  the  Court. 

Cotton,  ^.  J.  This  appeal  has  been  ably  argued,  but  the  argu- 
ments have  failed  to  convince  me  that  the  decision  appealed  from 
is  wrong.  I  think  it  is  right.  A  petition  has  been  presented 
against  three  of  the  four  candidates  who  were  elected,  and  the 
objection  taken  is  that  that  petition  is  wrong,  because  it  does  not 
join  as  respondent  the  fourth  candidate  elected,  Harris.  Let  me 
look  at  the  Municipal  Elections  Act,  1882,  first  of  alL  Upon  the 
oonatruction  of  that  Act,  to  my  mind  it  is  clear  that  the  election 

(1)  1  C.  P.  D.  670.  (2)  3  a  P.  D.  510. 
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or  return  of  any  one  may  be  petitioned  against,  or  that  the  whole  1885 
election  may  be  questioned.  Sect  87  enacts  that  "  A  mtinici-  linb 
pal  election  may  be  questioned  by  an  election  petition  on  the  y^j^^^^ 
ground  (a)  that  the  election  was  as  to  the  borough  or  ward  wholly 
aroided  by  general  bribery,  treating,  undue  influence,  or  perso- 
nation." Then  sub-s.  (6)  enacts,  ^*  That  the  election  was  ayoided 
by  corrupt  practices,"  that  is,  "  avoided,"  not  "  wholly  avoided ;" 
that  must  be  in  contradistinction  to  '^  wholly  avoided."  Now 
when  I  come  to  subnss.  (e)  and  (d),  I  find  them  to  be  that  *'  the 
person  whose  election  is  questioned  was  at  the  time  of  the  election 
disqualified,  or  that  he  was  not  duly  elected  by  a  majority  of 
lawful  votes."  Then  I  come  to  s.  88.  That  relates  to  the  pre- 
sentation and  service  of  the  petition.  Sub-s.  2  enacts  that  "  Any 
person  whose  election  is  questioned  by  the  petition,  and  any 
returning  officer,  of  whose  conduct  a  petition  complains,  may  be 
made  a  respondent  to  the  petition."  That  recognises  the  same 
result  again.  Then  I  come  to  s.  91,  sub-s.  3,  which  provides  that 
though  a  petition  may  be  presented  as  against  two  or  more  of 
those  elected,  it  is  to  be  treated  as  a  separate  petition  against 
each,  that  is  to  say,  it  may  as  regards  some  be  declared  to  be  a 
good  petition  and  their  election  may  be  held  to  be  bad,  and  it 
may  be  held  that  the  election  of  another  candidate  was  good. 
Therefore  it  is  quite  clear  to  my  mind  that  this  Act  does  con- 
template not  only  a  petition  to  set  aside  the  election  of  the  whole 
number  of  candidates,  but  also  a  petition  which  questions  the 
return  or  the  election  of  individuals  without  joining  all.  But  it 
has  been  contended  before  us  that  this  objection  being  good  is 
equally  an  objection  against  Harris,  who  is  not  before  the  Court, 
and  it  has  been  argued  very  correctly  that  we  cannot  declare 
Harrises  election  to  be  bad  without  having  him  before  us.  It  is 
also  said  that,  as  the  petitioners  are  seeking  to  set  aside  the 
return  of  the  respondents  on  a  ground  applicable  to  the  election 
as  a  whole,  all  those  who  have  been  elected  should  be  made  re- 
spondents, but  that  this  petition  does  not  seek  to  set  aside  the 
whole  election.  It  is  true  that  it  seeks  to  set  aside  the  election 
of  three  on  grounds  equally  applicable  to  the  fourth,  and  if  the 
fourth  had  been  joined  then  the  election  would  have  been  set 
aside,  because  every  one  of  the  candidates  returned  would  have 
Vol.  XIV.  2  Q  2 
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1885  been  shewn  not  to  have  been  duly  elected,  that  is  to  say,  because 
Line  the  objection  to  each  of  the  candidates  affects  the  whole  election, 
Wabben.  ^^d  therefore  the  whole  election  is  void.  But  this  petition  does 
not  ask  for  a  declaration  that  the  whole  election  is  avoided.  In 
my  opinion  the  true  view  is  this :  there  is  an  objection  which  is 
fatal  to  the  election  of  these  three  candidates.  Will  the  Ck>iirt 
hold  that  they  are  not  duly  elected  ?  Ought  the  Court  to  abstain 
from  so  holding  simply  because  there  is  another  person  whose 
election  is  open  to  the  same  objection,  and  against  whom  no  order 
can  be  made  ?  What  is  the  consequence  ?  The  Court  has  not 
declared  that  the  whole  election  is  yoid,  but  it  holds  that  the 
objection  which  has  been  taken  to  the  only  persons  whose  elec- 
tion is  questioned  is  fatal,  the  objection  coming  under  &  87, 
sub-s.  (i),  namely,  that  these  three  respondents  were  not  elected 
by  a  majority  of  lawful  votes.  If  the  other  candidate  returned 
had  been  brought  before  the  Court  in  due  time,  the  same  order 
would  have  been  made  against  him.  He  is  in  such  a  position 
that,  although  there  was  an  objection  to  his  election,  the  time 
has  elapsed  during  which  his  election  could  be  questioned,  and 
he  remains  an  elected  town  councillor  of  Daventry.  In  my 
opinion  the  order  appealed  from  is  right. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  It  appears  to  me 
only  necessary  to  study  carefully  the  sections  which  have  been 
alluded  to  (I  mean  ss.  87,  88,  and  91),  and  the  rules  in  the  third 
schedule,  part  2,  in  order  to  decide  that  it  is  competent  for  these 
petitioners  to  present  a  petition  like  this.  They  say,  ''Four 
candidates  have  been  elected ;  one  of  them,  Harris,  is  a  political 
friend  of  ours ;  we  do  not  intend  to  quarrel  with  his  election  ;  we 
leave  our  opponents  to  do  that.  But  we  do  intend  to  quanei 
with  the  other  three."  The  respondents  say :  "  You  cannot  do 
that ;  that  is  not  law ;  by  law  you  must  quarrel  with  your  friend's 
election  as  well  as  your  opponents'."  Now  I  do  not  find  that 
laid  down  in  the  Act  of  Parliament ;  on  the  contrary,  it  appears 
to  me  upon  scanning  the  sections  carefully  that  it  is  left  to 
every  burgess  to  present  a  petition  against  those  to  whose  re- 
turn he  chooses  to  object.  The  practical  consequence  of  that 
decision  is  this:  that  this  petition  is  competent  and  right  and 
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unobjectionable  in  fonn,  and  those  who  object  to  Mr.  Harris  could        1885 

petition  against  him,  if  they  were  not  too  late ;  but  they  are  too       t.t»» 

late. 

Appeal  dismissed. 

Solicitors  for  petitioners :  Caister  &  Shearman. 
Solicitors  for  respondents :  Kingsford,  Dorman^  &  Co. 

J.  E.  S. 


Wabbbn. 


STEWART  &  CO.  v.  THE  MERCHANTS  MARINE  INSURANCE  COM-      Feb.  28. 

PANY,  LIMITED.  

Insurance  (Marine) — Memorandum  against  Average  under  3  per  cent, — Adding 

distinct  successive  Losses  together — Time  Policy. 

In  a  time  policy  of  marine  insurance  the  ship  was  warranted  free  from 
average  under  3  per  cent,  unless  general,  or  the  ship  be  stranded,  sunk,  or 
burnt : — 

Ileldf  following  Blachett  y.  Boyal  Exchange  Assurance  Co.  (2  C.  &  J.  244), 
that  distinct  successive  losses  on  the  ship  during  the  period  insured,  each  less 
than  3  per  cent,  but  in  the  aggregate  amounting  to  more  than  3  per  cent,  were 
not  within  the  exception  and  were  to  be  borne  by  the  underwriters. 

Statement  of  claim. 

That  plaintiffs  were  interested  to  the  extent  of  10007.  imder  a 
marine  policy  of  insurance  for  that  amount,  dated  the  16th  of 
January,  1882,  on  the  steamer  Wynddiffe,  and  subscribed  by  tiie 
defendants  for  10007.,  the  particulars  of  which  were :  ship  valued 
at  9000Z.,  machinery  at  3000Z.  To  pay  ayerage  on  each  valuation 
separately  or  on  the  whole.  Time,  twelve  calendar  months  from 
noon  of  the  11th  of  January,  1882,  to  noon  of  the  11th  of  January, 
1883 ;  premium  to  defendant  7?.,  lis.  per  cent.  Perils  insured 
against  causing  loss :  of  the  seas,  and  of  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment, 
or  damage  of  the  ship.  The  claim  was  for  46Z.  ISs.  2d.  in  respect 
of  a  loss  of  4Z.  13s.  lOd.  per  cent. 

Defence  referring  to  the  policy  for  its  full  terms.  That  the 
policy  contained  the  following  warranty :  "  The  ship  and  freight 
shall  be  and  are  warranted  free  from  average  under  three  pounds 
per  cent,  unless  general,  or  the  ship  be  stranded,  sunk,  or  burnt." 
That  the  loss  was  not  a  general  average  loss,  and  the  vessel  was 
not  stranded,  sunk,  or  burnt  during  the  period  insured,  and  that 
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1885        no  particular  average  loss  amounting  to  or  exceeding  3  per  cent. 

Stewabt    on  either  valuation  separately  or  on  the  whole  accrued  during 

'^l[sBciuiSTB  ^^7  ^^®  voyage  in  the  period  covered  by  the  policy,  and  that 

Mabine     the  loss  was  the  aggregate  of  several  distinct  particular  average 

losses  to  the  ship,  which  was  valued  at  90002.,  each  of  which 

occurred  during  a  separate  and  distinct  voyage,  and  each  of 

which  amounted  to  less  than  3  per  cent,  on  the  sum  of  90001., 

but  the  defendants  admitted  that  the  aggregate  of  the  losses 

amounted  to  a  sum  exceeding  3  per  cent,  on  the  sum  of  90002., 

and  that  all  the  losses  occurred  within  the  period  insured.    That 

the  loss  was  therefore  one  for  which  the  defendants  were  not  liable 

under  the  terms  of  the  policy. 

The  reply  substantially  admitted   the  facts    stated  in  the 
defence. 

Hilbery,  for  the  plaintiffs.  The  question  is  simply  whether  in 
this  case  the  plaintiffs  can  recover. upon  an  ordinary  time  policy 
with  a  warranty  against  particular  average  under  3  per  cent. 
During  the  first  six  months  covered  by  the  insurance  the  ship 
sustains  a  particular  average  loss  under  3  per  cent.  During  the 
next  six  months  there  is  a  similar  loss  under  3  per  cent.  The 
losses  added  together  are  more  than  3  per  cent.  There  is  no 
statement  of  any  usage  as  to  the  time  when  the  amount  of  the 
average  is  to  be  computed.  BlaekeU  v.  Boyal  Exchange  Assurance 
Co.  (1)  is  id  the  plaintiffs'  favour.  There  the  policy  was  on  the 
ship  Thames  "  at  and  from  London  to  Calcutta,"  free  from  average 
under  3  per  cent.  The  defendants  contended  that  several  partial 
losses,  each  in  itself  less  than  3  per  cent.,  but  amounting  in  the 
aggregate  to  more  than  3  per  cent.,  could  not  be  lumped  together 
to  take  the  case  out  of  the  exception  contained  in  the  memoran- 
dum. It  was  held  that  the  exception  must  be  taken  most  strongly 
against  the  insurers,  and  that  they  were  responsible.  It  is  true 
that  this  was  the  case  of  a  voyage  and  not  of  a  time  policy,  but 
there  is  nothing  in  the  judgment  to  suggest  that  anything  turned 
on  this  distinction.  There  is  nothing  to  prevent  a  voyage  last- 
ing the  whole  period  covered  by  a  time  policy,  and  it  cannot  be 
that  what  happens  during  part  of  the  voyage  should  be  excluded. 

(1)  2  C.  &  J.  244. 
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There  are  two  American  cases  on  the  subject:  DonneU  y.  CoL       1885 
Insurance  Co.  (1),  where  Story,  J.,  followed  Blackett  y.  Bayal    Stewabt 
Exchange  Asmrance  Co.  (2),  and  Brooke  y.  Oriental  Inevrance  mbbctants 
Co.  (3),  which  may  be  cited  for  the  defendants,  but  is  not  con-  x^J^^^\ 
clusiye.  In  Phillips  on  Insurance,  s.  1780,  the  question — whether 
successiye  losses  can  be  added  together,  and  a  claim  made  if  the 
aggregate  exceeds  the  rate  of  the  exception — in  the  case  of  ship 
as  well  as  cargo,  is  discussed,  and  it  is  said  that  the  weight  of 
authority  leads  to  the  conclusion  that  the  exception  applies  to 
the  aggregate  of  successiye  losses  on  the  ship,  in  the  same  manner 
as  on  the  cargo.  The  defendants  really  propose  to  alter  the  words 
of  the  warranty  and  to  make  it  run,  '^  warranted  free  from  ayerage 
upon  any  one  yoyage  under  8  per  cent."    [He  also  cited  Amould 
on  Marine  Insurance,  yol.  ii.,  p.  801.] 

Barnes^  for  the  defendants.  Upon  the  true  construction  of  the 
policy  the  ayerage  referred  to  in  the  warranty  must  be  taken  to 
mean  ayerage  occurring  during  each  separate  yoyage.  The  frame 
of  the  instrument  is  that  of  an  ordinary  yoyage  policy,  and  the 
intention  of  the  parties  must  be  that  what  occurs  on  each  yoyage 
shall  be  kept  distinct  firom  the  rest.  The  particulars  deliyered 
by  the  plaintiffs  (4)  shew  that  the  ayerage  losses  occurred  on  three 
yoyages  and  during  three  distinct  contracts  for  the  hire  of  the 
ship.  It  is  well  known  that  the  memorandum  was  first  introduced 
to  protect  the  underwriters  from  liability  to  small  ayerages :  WiU 
eon  V.  Smith  (5),  and  the  words  are  "ayerajge  unless  general." 
But  general  ayerage  can  only  arise  on  a  particular  yoyage,  because 
the  interests  on  subsequent  yoyages  are  different.  Ship  and 
freight  are  warranted  free  from  ayerage.  The  freight  is  in  respect 
of  a  particular  yoyage,  and  has  no  relation  to  the  period  of  insur- 
ance. There  may  be  a  difficulty  in  ascertaining  the  ayerage 
until  the  close  of  the  yoyage,  but  in  a  time  policy  the  ship  may  be 
examined  from  time  to  time  and  the  ayerage  ascertained.  The 
true  principle  upon  which  the  insurer  is  entitled  to  an  indemnity 
is  that  the  indemnity  shall  be  when  the  loss  occurs.  As  to  the 
authorities,  BlacJcett  y.  Boyal  Exchange  Assurance  Co.  (2)  is  not 

(1)  2  Sunm.  36G.  (4)  These  particulars  were  referred 

(2)  2  C.  &  J.  244.  to  by  consent. 

(3)  7  Pick.  269.  (5)  3  Burr.  166L 
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1885        opposed  to  the  defendants'  contention.    Brooks  y.  Oriental  Insur* 
Stewabt    ance  Co.  (1)  is  decidedly  in  their  favonr.    And  in  Steyens  and 
Mer^sants  Benecke  on  Ayerage,  p.  401,  it  is  expressly  stated  that  under  this 
iNgOTA^Co  ^^•^f'^^^y  *^®  claim  for  one  accident  must  amount  to  3  per  cent. 

HUhertfy  in  reply.  The  passage  in  Benecke  on  Ayerage  cannot 
be  regarded  as  an  authority.  The  use  of  the  words  *^  ship  and 
freight "  in  the  warranty  do  not  fayour  the  defendants*  constmc- 
tion,  for  that  part  of  the  policy  which  relates  to  the  ship  only  moat 
be  considered. 

Cur.  ctdv.  vtdt. 

■ 

Feb.  28.  Stephen,  J.  The  question  raised  in  this  case  is  one 
of  considerable  difficulty.  The  action  is  upon  a  marine  policy  to 
recoyer  the  loss  sustained  from  damage  to  the  steamer  Wynd-- 
cliffe  by  perils  of  the  seas,  and  the  defence  is  that  the  damage 
is  a  particular  ayerage  loss  which  does  not  exceed  the  limit 
excluded  by  a  memorandum  contained  in  the  policy.  Now  with 
regard  to  this  policy  it  is  to  be  obseryed  that  the  words  refer  to 
a  proposed  yoyage,  and  that  it  is  in  fact  the  ordinary  form  applic- 
able  to  yoyage  policies  altered  by  inserting  words  limiting  by 
dates  the  duration  of  the  risk.  The  use  of  the  common  form 
was  no  doubt  to  saye  trouble,  leaying  any  question  like  the 
present  one  to  take  its  chance.  It  remains  for  me  to  ascertain 
the  meaning  of  an  instrument  expressed  in  such  embarrassing 
terms,  and  I  must  do  the  best  I  can.  The  case  will  probably 
be  carried  to  a  higher  Court,  and  I  shall  giye  the  reasons  for  my 
decision  yery  shortly. 

It  is  declared  by  the  policy  that  the  ship  and  freight  are 
warranted  free  from  ayerage  under  3  per  cent,  unless  general,  or 
the  ship  be  stranded,  sunk,  or  burnt,  and  the  question  is  whether 
these  words  mean  free  from  eyery  ayerage  loss  sustained  through- 
out the  year  and  which  does  not  amount  in  the  whole  to  3  per 
cent.,  or  whether  it  means  that  the  underwriters  are  not  to  pay 
for  any  one  ayerage  loss  unless  it  amounts  to  3  per  cent,  of  the 
amount  insured.  The  question  is  yery  bare  of  authority,  although 
I  was  referred  to  seyeral  cases.  Blaokett  y.  Boyal  Exchange  Asaur- 
ance  Co.  (2)  is  the  only  English  case.     There  it  was  held  in  the 

(1)  7  Pick.  259.  (2)  2  C.  &  J.  244. 
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case  of  a  voyage  policy  that  if  the  aggregate  losses  amounted  to       1885 
3  per  cent,  the  underwriters  were  liable.     This  case  is  illustrated     Stewabt 
by  the  American  decisions  of  Brooks   v.   Oriental    Insurance   MgncwAirrs 

Co,  (1),  and  Donnell  v.  Col.  Insurance  Co,  (2).     Bonnell  v.  Col,  In-  ^  Mamnk 
^  -"  \  /  InbubanoeCo. 

surance  Co,  (2)  followed  BlacTcett  v.  Royal  Exchange  Insurance 
Co,  (3).  In  Brooks  v.  Oriental  Insurance  Co,  (1),  which  was  the 
case  of  a  time  policy,  a  different  opinion  is  expressed  on  the 
ground  that  the  object  of  the  memorandum  is  to  prevent  claims 
against  the  insurers  in  respect  of  a  number  of  trifling  losses. 

The  result  of  the  authorities  seems  to  me  that  in  the  present 
case  there  is  much  to  be  said  on  both  sides.  For  the  plaintiffs  it  is 
argued  that  as  in  a  voyage  policy  you  are  entitled  to  add  together 
different  average  losses  which  occur  during  the  voyage,  so  in  a 
time  policy  you  ought  to  have  the  same  privilege.  For  the 
defendants  it  is  argued  that  such  a  construction  would  tend  to 
defeat  the  object  with  which  a  time  policy  is  drawn  up.  But  this 
is  scarcely  the  question  whidi  I  have  to  decide,  I  must  follow  the 
words  of  the  policy.  The  state  of  the  authorities  is,  that  Blackett  v. 
Boyal  Exchange  Assurance  Co,  (3)  is,  so  far  as  it  goes,  in  favour  of 
the  plaintiffs.  The  American  cases  are  apparently  in  conflict  with 
each  other,  but  the  fact  that  the  judgment  in  DonneU  v.  Col, 
Insurance  Co.  (2)  was  delivered  by  Story,  J.,  has  great  weight 
with  me.  I  give  judgment  for  the  plaintiffs  for  the  amount  in 
dispute  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  F,  W,  (&  H,  EiJhery. 
Solicitors  for  defendants :  Waltons^  Buhby  (&  Co. 

(1)  7  Pick.  259.  (2)  2  Sumn.  366. 

(3)  2  C.  &  J.  244. 

A.  P.  S. 
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1885  THE  QUEEN  v.  DUDLEY  AND  STEPHENS. 

In  this  case,  which  is  reported  ante,  p.  273,  it  has  been  thought 
desirable  to  add  the  following  statement  to  preyent  any  misconcep- 
tion of  the  effect  of  the  case  as  a  precedent  with  regard  to  the 
practice  to  be  pursued  upon  a  special  verdict  in  criminal  cases. 
Though,  as  stated  in  the  report,  the  assizes  had  been  adjontned 
until  the  4th  of  December,  the  day  on  which  the  case  was  argaed, 
the  argument  was  heard  by  the  judges,  not  as  commissionen  of 
assize,  but  as  judges  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice.  Prior  to  the  argument  Sir  H.  James,  A.6^ 
applied  that  the  record  should  be  brought  into  Court  by  the 
clerk  of  indictments  of  the  Western  Circuit.  This  was  done,  and 
the  Court  directed  that  it  should  be  filed.  It  was  filed  accord- 
ingly, and  the  argument  proceeded. 

iuP.  S. 
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PN  THE  COURT  OP  APPEAL.]  1885 

Fab.  25. 
THE  QUEEN  on  the  Pbosecution  of  JOHN  ABBOTT  v.  THE  COMMIS 

SIONERS  OP  SEWERS  POR  THE  LEVELS  WITHIN  THE  PARISH 

OF  FOBBING  AND  OTHER  PARISHES,  IN   THE  COUNTY  OP 

ESSEX. 

Prescription^  Liability  hy^  of  Frontager  to  repair  Sea  WaU — Extraordinary 
Videiice  of  the  Sea^-'Act  of  God — Sewen^  Commisnoner$  of,  Order^  hy  to 
repair  Sea  WaU,  Effect  of— Land  Drainage  Act^  1861  (24  &  25  Vict. 
c.  133),  «.  33 — Disqualification  of  Commiasionera  hy  reason  of  Interest— 
23  Hen,  8,  e.  5 ;  13  Eliz,  c.  9. 

The  extent  of  the  liability  of  a  frontager  to  repair  a  sea  wall,  whether  arising 
by  tenure,  prescription,  or  custom,  can  only  be  ascertained  by  usage. 

J.  A.  was  a  frontager  in  a  level  en  the  Essex  shore  of  the  Thames  under  the 
jurisdiction  of  Commissioners  of  Sewers.  An  ancient  sea  wall  protected  the 
level  against  incursions  of  the  sea.  There  was  evidence  proving  a  prescriptive 
liability  on  the  part  of  the  frontagers  in  the  level  to  maintain  and  repair  this 
sea  wall.  A  portion  of  the  sea  wall  in  front  of  J.  A.'s  land  was  destroyed  by  an 
extraordinary  storm  and  high  tide.  The  wall  was  previously  in  good  repair, 
and  in  a  proper  condition  to  resist  the  ordinary  action  of  the  sea : — 

BMy  on  the  authority  of  KeighJey^s  Case  (10  Rep.  139)  and  B.  v.  Commis- 
sioners of  Sewers  for  Somerset  (8  T.  R.  312),  that,  in  the  absence  of  evidence 
sufficient  to  shew  that  the  prescriptive  liability  of  the  frontagers  extended  to 
the  repair  of  damage  occasioned  by  extraordinary  violence  of  the  sea,  J.  A*  was 
not  liable  to  repair  the  damage  thus  occasioned  to  the  wall  at  his  own  expense, 
but  the  expense  of  so  doing  must  fall  on  the  whole  of  the  level. 

By  s.  33  of  the  Land  Drainage  Act,  1861  (24  &  25  Vict.  c.  133),  it  is  provided 
that  commissioners  of  sewers  acting  within  their  jurisdiction  may,  without  the 
presentment  of  a  jury,  make  any  order  in  respect  of  the  execution  of  any  work, 
the  levying  of  any  rate,  or  doing  any  act  which  they  might  but  for  this  section 
have  made  with  such  presentment,  subject  to  a  proviso  that  any  person  aggrieved 
by  any  such  order  may  appeal  therefrom  to  the  quarter  sessions. 

Orders  were  made  by  the  Commissioners  of  Sewers  upon  J.  A.  to  execute 
repairs  to  the  sea  wall  rendered  necessary  by  the  aforesaid  extraordinary  storm 
and  high  tide.  Among  the  commissioners  making  the  orders  were  two  persons 
who  were  interested  in  lands  in  the  level,  liable  to  be  rated  to  a  general  rate  : — 

Held,  by  the  Queen's  Bench  Division,  that  these  orders  had,  by  virtue  of  the 
above  mentioned  section,  the  same  effect  as  if  made  on  the  presentment  of  a 
jury,  and  that  therefore  so  long  as  they  stood  they  had  the  effect  of  adjudica- 
tions against  J.  A.  rendering  him  liable  to  do  such  repairs  to  the  wall : 

But  held  also,  by  the  Queen's  Bench  Division  and  the  Court  of  Appeal,  that 
such  orders  must  be  quashed  on  certiorari  on  the  ground  that  two  of  the 
commissioners  making  them  were  interested  parties. 

A  HAKDAMUS  having  issued  directed  to  the  commissioneis  of 
sewers  for  the  levels  within  Fobbing  and  other  parishes  in  Essex, 
Vol.  XIV.  2  R  2  - 
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1885        commanding  them  to  reimbnrse  J.  Abbott  the  expenses  ineurred 
The  Que£n  by  him  in  repairing  the  damage  done  to  the  sea-wall  fronting 
C03OII8-     Cnrry  Marsh  farm  by  the  storm  of  the  18th  of  January,  1881,  and 
BI0NBE8  OF    ^U  oxpensos  incurred  in  complying  with  the  orders  of  the  com- 
Essex.      missioners  made  on  the  15th  of  February,  1881,  and  the  9th  of 
March,  1882,  and  to  make  and  levy  such  rates  as  might  be  neces- 
sary for  such  reimbursement,  a  special  case  was  stated  by  an 
arbitrator  for  the  opinion  of  the  Court :  and  it  was  agreed  that 
an  application  by  the  prosecutor  to  bring  up  the  orders  of  the 
15th  of  February,  1881,  and  9th  of  March,  1882,  by  certiorari,  in 
order  that  they  might  be  quadied  as  being  invalid,  should  staztd 
over  until  after  the  argument  of  the  special  case.    The  case  was 
in  substance  as  follows : 

1.  J.  Abbott  is  the  owner  of  certain  freehold  land  in  the  parish' 
of  Stanford4e-Hope,  Essex,  known  as  Curry  Mar^  farm.  The 
land  and  hereditaments  are  situate  on  the  Essex  shore  of  the  river 
Thames,  in  Sea  Beach,  and  form  part  of  the  levels  within  the 
limits  of  the  parishes  of  Fobbing,  &a,  and  are  within  the  juii&- 
diction  of  the  oommissioners,  who  are  appointed  by  a  commissioai 
dated  the  19th  of  November,  1860. 

2.  The  records  of  the  conmiissioners  for  the  district  begin  £K>m 
the  year  1729.  It  is  not  known  when  the  first  commission  for 
the  district  was  issued.  The  commission  of  the  19th  of  November, 
1860,  was  continued  in  force  to  the  present  time  under  the  provi- 
sions of  the  Land  Drainage  Act,  1861  (24  &  25  Yict.  c  133), 

8.14. 

3.  The  levels  are  bounded  on  the  south  by  the  river  Thames.  All 
the  lands  within  the  levels,  comprising  in  extent  about  3443  acres, 
lie  below  the  level  of  the  river  at  high  water,  and  are  protected 
from  inundation  at  flood<rtide  by  sea-walls  constructed  for  that 
purpose.  Of  the  3443  acres,  2592  acres  are  protected  by  the  sea* 
wall  along  the  length  of  the  southern  boundary  of  the  levels  of 
which  the  Curry  Marsh  wall  forms  part.  Some  part  of  the  lands 
is  owned  by  persons  who  have  no  frontage  to  the  river,  and  have 
no  sea-walls  on  or  abutting  on  their  own  land,  but  are  protected 
by  the  sea-walls  on  or  fronting  the  lands  of  the  others.  The  sea- 
walls are  ancient,  and  the  date  when  they  were  first  constructed 
is  not  known. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  5B3 

5.  One  of  the  sea-walls  fronts  Curry  Marsh  farm.    The  owners       1S85 

of  that  farm  who  preceded  the  prosecutor  from  time  to  time  re-  thb  Queen" 
paired  the  said  wall.    There  is  no  evidence  that  repairs  were  ever     commis- 
done  to  the  wall  otherwise  than  by  or  at  the  expense  of  the  owners    ^ioners  op 

•^  *  6ewebs  for 

of  Curry  Marsh  £Eurm.  Essex. 

6.  At  a  Court  held  by  the  commissioners  on  the  18ih  of  August, 
1880,  their  then  marsh-bailiff  reported  that  all  former  orders  of 
the  commissioners  had  been  complied  with ;  and  at  a  Court  held 
on  the  20th  of  January,  1881,  he  stated  that  he  had  on  the  14th 
of  January,  1881,  inspected  the  sea-walls  throughout  the  level, 
and  that  they  were  (except  part  of  a  sea-wall  not  fronting  Curry 
Marsh  form)  in  a  proper  state  to  resist  ordinary  tides.  In  fact, 
at  the  time  of  the  happening  of  the  storm  hereinafter  mentioned, 
the  wall  fronting  Curry  Marsh  farm  was  in  good  substantial  repair 
and  in  a  proper  condition  to  resist  the  flow  of  ordinary  tides  and 
the  force  of  ordinary  storms.  There  was  at  the  time  of  the  said 
storm  no  default  on  the  part  of  the  prosecutor  as  regards  the 
state  of  repair  of  the  sea-wall,  unless  it  was  a  default  on  his  part 
that  the  wall  was  not,  as  was  proved  by  the  event,  sufficient  to 
keep  out  the  water  on  the  18th  of  January,  1881. 

7.  On  the  ]  8th  of  January,  1881,  there  happened  a  concurrence 
of  storm  and  high  tide  which  the  arbitrator  found  as  a  fact  for 
the  purposes  of  this  case  was  extraordinary.  The  sea-wall  fronting 
Curry  Marsh  &rm  and  almost  all  the  sea-walls  on  the  banks  of 
the  Thames  in  that  neighbourhood  were  breached  by  the  water 
from  the  river  which  flowed  through  and  over  the  walls  of  the 
level  generally  and  submerged  a  large  portion  of  the  lands 
usually  protected  by  the  walls. 

8.  In  consequence  of  the  damage  to  and  the  destruction  of  part 
of  the  sea-wall  fronting  Curry  Marsh,  and  of  the  apprehended 
recurrence  after  a  short  interval  of  unusually  high  tides,  the 
marsh-bailiff,  by  direction  of  the  clerk  to  the  commissioners, 
gave  notice  to  the  prosecutor  that  it  was  necessary  that  measures 
should  be  at  once  laken  for  the  repair  of  the  said  sea-wall.  Such 
measures  were  accordingly  taken  by  the  prosecutor;  and  pre- 
viously to  the  15th  of  February,  1881,  he  had  expended  on  the 
repairing  of  the  said  sea-wall  a  sum  which  for  the  purpose  of 

the  argument  of  this  case  was  to  be  taken  to  be  30147.  la.  Sd. 

2  B  2  2 
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1885  9.  On  the  26th  of  January,  1881,  and  the  15th  of  Febmuy, 

TBzQum  1881,  sessions  and  general  courts  of  sewers  were  held  by  the  com- 

Coxiiis-  missioners.    At  the  court  of  the  15th  February,  1881,  an  order 

BioKEBs  OF  ^gg  made  on  the  prosecutor  to  do  certain  repairs  to  the  wall,  under 

Sewers  pob  '^  '^ 

Essex,      a  penalty  of  lOOL 

10.  Subsequently  to  the  service  upon  him  of  the  order,  the 
prosecutor  continued  the  works  which  he  had  before  commenced, 
and  by  the  18th  of  August,  1881,  all  the  works  required  by  the 
order  to  be  done  had  been  done  by  him  to  the  satisfieustion  of  the 
marsh-bailiff  and  of  the  engineers  of  the  commissioners,  with  the 
exception  of  a  small  portion  at  the  western  comer.  The  cost  of 
the  repairs  up  to  this  date  is  to  be  taken  at  5752Z.  10«.  6dL  Work 
was  subsequently  done  by  the  prosecutor  to  the  portion  of  the 
western  comer,  and  that  portion  was  in  course  of  completion  when 
the  further  slip  happened,  as  hereinafter  mentioned. 

11.  The  whole  of  the  work  done  and  expenses  incurred  as  men- 
tioned in  paragraphs  8,  9,  and  10,  were  rendered  necessary  by 
the  extraordinary  storm  and  high  tide  of  the  18th  of  January, 
1881. 

12.  The  prosecutor  did  not  appeal  from  the  order  of  the  15th  of 
February,  1881,  nor  did  he  make  any  protest  against  his  liabiUty 
to  do  the  work  without  reimbursement  for  the  cost. 

[Paragraphs  13  to  23  set  forth  facts  with  regard  to  the  subse- 
quent slip  mentioned  in  paragraph  10,  and  the  contentions  of  the 
parties  with  regard  thereto,  but  the  arbitrator  found  as  follows : — ] 

24.  No  evidence  was  given  of  any  circumstances  ftom  which  it 
ought  to  be  inferred  that,  if  the  storm  of  the  18th  of  January, 
1881,  had  not  taken  place,  the  wall  as  it  then  existed  would  not 
have  stood  to  the  present  day,  or  that  the  work  and  expenses 
mentioned  in  paragraphs  8,  9,  10,  and  27  would  have  been 
necessary. 

26.  On  the  9th  of  March,  1882,  the  commissioners  held  a  session 
and  general  court  of  sewers.  The  prosecutor,  who  had  notice  of 
the  holding  of  the  court,  attended  with  his  solicitor,  and  sub- 
mitted, that  the  very  heavy  cost  of  the  works  neoessitated  by 
the  storm  of  the  18th  of  January,  1881,  ought  to  be  borne  by 
the  level ;  and  he  applied  to  the  commissioners  to  make  a  rate 
for  this  purpose,  but  he  did  not  make  any  formal  demand  on 
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them  to  do  so;  and  they  at  such  session  made  an  order  upon       1885 
Abbott  to  do  the  necessary  repairs  (being  those  necessitated  by  ths  Queen 
the  sUp  as  aforesaid)  at  his  own  cost  by  a  day  named.  ^^ 

27.  The  repairs  required  to  be  done  by  the  order  of  the  9th  of    monebs  of 

"^  ,  Sewebs  fob 

March,  1882,  as  varied  by  agreement  mentioned  in  par.  28,  were  Essex. 
done  by  the  prosecutor  after  giving  notice  to  the  commissioners 
that  he  thereby  in  no  way  prejudiced  his  right  to  appeal  against 
the  order.  In  complying  with  the  order,  the  prosecutor  has  ex- 
pended 69727. 168.  lOi.,  which  is  in  addition  to  the  sum  mentioned 
in  par.  10  of  this  case. 

28.  After  the  order,  and  after  the  order  for  the  mandamus  to 
issue  had  been  made,  it  was  agreed  between  the  prosecutor  and 
the  commissioners  (without  prejudice)  that  it  would  be  less  diffi- 
cult and  less  costly  and  more  secure  to  vary  the  position  of  the 
wall,  and  that  the  cost  of  so  doing  should  be  treated  as  part  of 
the  cost  of  repairing  the  wall  pursuant  to  the  order.  This  was 
done  at  a  cost  of  3800Z.  68.  lOi.,  which  sum  forms  part  of  the 
6972?.  16«.  lOi.  mentioned  in  par.  27. 

29.  The  case  was  to  be  referred  back  to  the  arbitrator  for  the 
purpose  of  definitively  assessing  these  several  sums. 

30.  On  the  1st  of  April,  1882,  the  prosecutor  by  a  demand  in 
writing  required  the  commissionera  to  summon  a  court  to  make  a 
rate  to  reimburse  him  for  his  expenditure  in  repairing  the  damage 
to  the  sea-wall  by  the  extraordinary  storm  and  unusually  high 
tide  of  the  18th  of  January,  1881,  and  for  the  money  expended 
and  to  be  expended  by  him  in  complying  with  the  orders  of  the 
15th  of  February,  1881,  and  9th  of  March,  1882. 

31.  On  the  1st  of  May,  1882,  the  rule  nisi  for  a  mandamus, 
which  was  made  absolute  on  the  9th  of  June,  1882,  was  obtained 
by  the  prosecutor. 

32.  On  the  1st  of  June,  1882,  he  gave  notice  of  appeal  to  the 
Midsummer  quarter  sessions  for  Essex  against  the  order  of  the 
9th  of  March,  1882,  which  appeal  has  from  time  to  time  been 
respited  pending  the  decision  of  this  special  case. 

33.  34.  An  examination  of  the  records  of  the  commissioners 
shews  that  between  the  year  1729  (being  the  date  of  the  earliest 
record  of  the  commissioners  now  forthcoming)  and  the  year  1831, 
there  were  no  presentments  of  juries  finding  specially  any  custom 
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1885  or  prescription  as  to  the  repair  of  the  walls,  and  no  presentment 

THEQuEiaf  stating  in  words  what  was  the  liability  of  the  frontagers.     The 

CosonB-  ^sage  was  for  a  jnry  to  view  the  walls  a  few  days  before  the 

sioNERs  OF  meeting:  of  the  court  of  commissioners,  and  to  present  at  soch 

Sewers  fob  °  ,  '- 

Essex,      court  the  repairs  which  they  found  at  such  view  to  be  required, 
k  specifying  in  the  case  of  each  work  a  penalty  in  case  the  work 
should  not  be  done.    At  the  court  such  presentments  were  made 
orders  of  the  court 

35.  The  records  shew  instances  of  orders  on  all  the  owners  within 
the  levels  whose  lands  were  bounded  by  the  sea-:wall ;  and  there 
is  nothing  in  them  to  indicate  any  difference  in  the  extent  of  the 
liability  of  the  owners  of  the  different  lands  so  bounded,  as  to  the 
repair  of  the  wall  bounding  their  respective  lands. 

36.  In  case  of  emergency,  the  marsh-bailiff  was  impowered  to 
do  the  work,  but  the  amount  expended  by  him  was  claimed  as  a 
debt  due  from  the  owners  to  the  commissioners ;  and  the  records 
shew  instances  of  the  marsh-bailiff  recovering  the  sums  expended 
by  him  by  distress  from  the  owners  who  were  liable  to  repair.  In 
some  cases  it  does  not  appear  from  the  records  whether  the  money 
expended  was  claimed  or  recovered  or  not ;  but  there  are  no  cases 
in  which  it  appeal^  that  it  was  not  so  claimed,  or  that  any  snch 
claim  wa3  contested.  From  the  small  amount  of  the  rates  levied^ 
it  is  apparent  that  no  extensive  repairs  to  the  walls  can  have 
been  done  at  the  expense  of  the  level. 

37.  Bates  were  made  at  the  courts.  They  were  usually  made 
for  the  general  purposes  of  the  expenses  of  the  commissioners, 
but  sometimes  for  special  purposes. 

38.  No  instance  appears  in  the  records  of  a  rate  made  for  the 
special  purpose  of  paying  the  expenses  of  repairing  walls  or  of 
reimbursing  any  frontager  for  expenses  incurred  by  him  in 
repairing  walls. 

39.  Except  so  far  as  the  facts  and  documents  or  extracts  men- 
tioned  in  this  special  case  prove  or  warrant  an  inference  to  the 
contrary,  there  is  no  evidence  to  shew  that  any  of  the  repairs 
ordered  to  be  done  were  other  than  ordinary  repairs,  or  that  any 
extraordinary  accident  happened  to  the  walls  before  the  storm  of 
the  18th  of  January,  1881. 

[Paragraphs  40  to  45  relate  to  an  application  for  a  new  com- 
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mission,  the  iMU  with  regard  to  which  are  sufficiently  referred  to       1885 
in  the  judgment.]  ThbQuhn 

46.  At  a  court  held  on  the  5th  of  December,  1831,  a  pre9ent-     comob- 
ment  was  made  respecting  the  dangerous  state  of  the  sea-wall    sionkbs  op 

*^  °  °  Sbwebs  fob 

belonging  to  the  Oil  Mill  farm,  the  property  of  F.  Eensett,  upon 
evidence  taken  in  the  presence  of  the  court  and  jury.  In  this 
presentment  the  liability  of  the  owner  to  repair  is  stated  to  be 
by  ancient  custom.  This  is  the  first  instance  in  which  there 
appears  any  entry  upon  the  records  of  the  commissioners  stating 
in  terms  the  liability  of  any  owner  to  repair  as  the  existence  of 
.any  custom  relating  thereto, 

50.  In  March,  1874,  a  tide  occurred  higher  than  any  before 
then  recorded  (though  lower  than  the  tide  of  the  18th  of  January, 
1881),  and  caused  serious  breaches  in  the  sea-walls  of  the  level. 
At  a  court  held  on  the  27th  of  August,  1874,  orders  were  made  on 
all  the  frontagers  in  the  level  (whether  the  walls  fronting  their 
respective  lands  had  been  damaged  by  the  said  tide  or  not,)  to 
raise  their  walls  to  a.  height  one  foot  six  inches  above  the  level 
of  the  said  high  tide.  These  orders  were  carried  out,  and  the 
damage  to  the  walls  occasioned  by  the  said  tide  was  repaired  at 
ihe  expense  of  the  owners. 

51.  After  the  storm  of  January,  1881,  orders  were  made  on  all 
the  frontagers  respectively  in  a  form  similar  to  that  of  the  15th 
of  February,  1881,  before  mentioned,  to  repair  the  damage  caused 
to  their  walls  by  the  said  storm.  These  orders  were  not  appealed 
^^inst,  and  the  works  were  done  at  (in  many  cases)  considerable 
oxpense.  It  must  not  be  assumed  from  this  that  in  some  cases 
the  expense  to  a  frontager  of  repairing  his  own  wall  was  gzeater 
than  his  contribution  to  a  general  rate  would  have  been  in  case 
the  repairs  had  all  been  defrayed  out  of  such  rate.  Ko  claim  for 
reimbursement  has  as  yet  been  made  except  by  the  prosecutor. 

52.  During  the  period  to  which  living  memory  extends,  so  far 
as  oral  testimony  is  forthcoming,  the  walls  have  always  been  re- 
paired by  or  at  the  expense  of  the  owners  of  the  lands  which  the 
walls  respectively  front,  without  reimbursement  by  the  commis- 
sioners. The  market  value  of  the  lands  fronting  the  river  is 
.  considerably  diminished  by  reason  of  the  liability  to  repair. 

53.  The  commissioners  contend  that, — 1.  The  facts  and  docu- 
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1885       ments  stated  or  referred  to  in  the  case  establish  that  the  prosecutor 

TheQtixen~  v^  under  a  general  liability  to  repair  the  sea-wall  fronting  bis 

OoMMis-     Iftnd,  and  that  by  reason  of  such  liability  he  was  bound  to  do  the 

sioNEBs  OF    repairs  referred  to  in  the  case,  althoufi:h  the  necessity  for  sueh 

Sewebs  fob  •!      •  1 

Essex.  repair  arose  from  an  extraordinary  storm  and  tide,  or  any  other 
cause, — 2.  That  the  said  facts  and  documents  shew  that  there  is 
no  liability  upon  the  level  or  any  other  person  to  repair  the  said 
wall,  or  to  reimburse  the  prosecutor  for  the  whole  or  any  part  of 
the  moneys  expended  by  him  in  such  repairs, — 3.  That  the  pre- 
secutor  is  debarred  from  obtaining  the  relief  sought  for  in  the 
present  proceedings,  by  the  existence  of  the  orders  of  the  15lh 
of  February,  1881,  and  9th  of  March,  1882,  unless  and  until  they 
or  either  of  them  be  varied  or  reversed  by  the  quarter  sessions 
under  the  provisions  of  the  Land  Drainage  Act,  1881,  s.  47,  or 
otherwise  set  aside. 

54.  The  prosecutor  contends  that,  even  if  any  liability  is  shewn 
on  him  to  do  any  repairs  to  the  sea-wall,  such  liability  is  at  most 
an  ordinary  liability  to  repair  by  prescription,  and  does  not 
extend  to  repairing  damage  caused  by  extraordinary  floods  or 
storms,  or  to  reinstating  such  wall  after  such  damage;  but  in 
such  case  the  cost  should  be  borne  by  the  level,  according  to  the 
statute  of  Hen.  8,  as  interpreted  in  KeigJdey's  Case  (1) ;  and, 
assuming  the  prosecutor  to  be  liable  in  the  first  instance  to  pay 
the  cost  of  such  repair  and  reinstating,  he  is  entitled  to  be  re- 
imbursed,— and  that  the  orders  of  the  15th  of  February,  1881, 
and  9th  of  March,  1882,  are  not,  nor  is  either  of  them,  conclusive 
against  the  prosecutor;  and,  assuming  them  to  bind  him  to  do 
the  repairs  in  the  first  instance,  they  are  not  inconsistent  with  his 
right  to  be  reimbursed. 

The  questions  for  the  opinion  of  the  Court  are, — 1.  WhetJier  the 
cost  of  repairing  the  sea-wall  fronting  Curry  Marsh  subsequent 
to  the  18th  of  January,  1881,  under  the  circumstances  hereinbefore 
mentioned,  or  any  and  what  part  thereof,  ought  to  be  borne  by 
the  prosecutor  or  by  the  level  rateably, — 2.  Whether  the  prose- 
cutor is  entitled  to  be  reimbursed  by  the  commissioners  the  whole 
or  part  and  what  part  of  the  said  cost,  and  to  have  a  rate  or  rates 
made  for  that  purpose, — 3.  V7hether,  in  case  the  prosecutor  is  not 

(1)  10  Co.  Rep.  139. 
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entitled  to  be  reimbursed  by  the  commissioners  the  whole  or  any       1885 
part  of  the  said  cost,  it  is  by  reason  of  the  orders  of  the  15th  of  thb  Quxnr 
February,  1881,  and  9th  of  March,  1882,  or  either  or  which  of     qq^]^^^ 

them.  810XEB8  OF 

Sewers  fob 

If  the  Court  shall  answer  either  of  the  first  two  questions  in      Essex. 
farour  of  the  prosecutor,  judgment  is  to  be  entered  for  the  pro- 
secutor on  the  special  case;  and  such  order  for  a  peremptory 
mandamus  or  for  a  reference  or  otherwise  as  the  Court  may  direct 
is  to  be  made. 

If  the  Court  shall  answer  the  first  two  questions  in  favour  of 
the  commissioners,  judgment  is  to  be  entered  for  them. 

If  the  Court  shall  answer  the  third  question  in  the  affirmative, 
the  prosecutor  is  to  be  at  liberty  to  proceed  with  his  motion  for  a 
certiorari  and  with  his  appeal  to  quarter  sessions,  or  with  either 
of  such  proceedings. 

The  case  referred  to  and  incorporated  an  appendix  containing 
voluminous  extracts  from  the  records  of  the  commission,  the  effect 
of  which,  so  far  as  material,  is  sufficiently  stated  in  the  judgment. 
It  appeared  from  the  appendix  that  in  1886  and  1861,  at  general 
courts  of  sewers  holden  for  the  level,  general  presentments  of  the 
jury  were  made  presenting  that  the  respective  owners  of  the 
several  lands  enumerated  in  a  schedule  to  the  presentment  (among 
which  was  Curry  Marsh  farm)  had  been  from  time  immemorial 
accustomed  to  and  ought  of  right  to  support,  maintain,  and  repair 
the  sea-wall  to  the  respective  extents  mentioned  in  the  schedule. 
The  orders  of  the  15th  of  February,  1881,  and  9th  of  March,  1882, 
both  purported  to  be  made  upon  reading  the  general  presentment 
of  1861. 

The  special  case  was  argued  on  the  7th,  8th,  and  14th  of  March, 
1884,  by 

Charles,  Q.C.  (with  whom  was  Channell),  for  the  prosecutor, 
and  by 

Meadows  Whiter  Q.G.  (with  whom  were  Finlay,  Q'C,  and  Kenelm 
Dighy\  for  the  commissioners. 

The  course  of  the  argument  is  sufficiently  indicated  by  the 
judgment.  The  questions  in  dispute  between  the  parties  were, — 
1.  As  to  the  extent  of  the  liability  of  the  prosecutor  to  repair  the 
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1885  sea-wall  fronting  Curry  Marsh  &xm, — 2.  As  to  his  right  to  be 

Thb  Quexn  reimbursed  by  the  commissioners  (by  means  of  a  general  rate 

O011MI8-  ^poi^  the  owners  of  lands  within  the  level)  for  the  repairs  whidi 

MONEEs  OP  he  had  done  to  the  sesrwall, — 3.  As  to  the  effect  of  the  orders  to 

Sewebs  fob 

Essex.  repair  made  by  the  commissioners  on  the  15th  of  February,  1881, 
and  9th  of  March,  1882, — 4.  As  to  whether  by  reason  of  his  not 
having  appealed  against  the  first  of  these  orders  the  prosecutor 
was  concluded  by  it. 

The  following  authorities  were  cited  and  commented  upon : — 
Bex  V.  Commissioners  of  Sewers  for  Somerset  (1)  ;  Henley  y.  Mayor 
4&C.  of  Lyme  Begis  (2) ;  Rex  v.  Commissioners  of  Sewers  for  Essex  (3) ; 
Beg.  V.  Leigh  (4);  Beg.  v.  Warbm  (5);  NUro-Phosphaie  Co.  v. 
London  a/nd  St,  Katharine^ s  Bocks  Co.  (6) ;  Ntigent  v.  Smith  (7) ; 
Beg.  V.  Qre&nhow  (8)  j  Evdson  v.  Tcfhor.  (9) 

Our.  adv.  vuU. 

May  3, 1884.  The  judgment  of  the  Court  (Lord  Coleridge,  C.  J., 
and  Cave,  J.),  was  delivered  (10)  by 

Lord  Coleridge,  C.  J.  The  principal  question  in  this  case  is, 
whether  the  prosecutor,  who  is  the  owner  of  certain  lands  within 
the  jurisdiction  of  the  commissioners  on  which  is  a  sea-wall,  is 
liable  to  repair  damage  done  to  that  wall  by  the  combined  effects 
of  a  storm  and  high  tide  which  occurred  on  the  18th  of  January, 
1881. 

The  burden  of  proof  is  on  the  commissioners,  who  must  estab- 
lish the  extent  of  the  prosecutor's  liability,  and  must  then  shew 
that  the  damage  they  allege  the  prosecutor  is  bound  to  repair  is 
damage  which  falls  within  the  ambit  of  the  liability  so  established. 

The  extent  of  the  liability  of  a  frontager  to  repair  a  sea-wall 
whether  arising  by  tenure,  prescription,  or  custom,  can  only  be 
ascertained  by  usage.  In  this  case  there  is  no  living  testimony 
as  to  the  usage :  but  we  have  been  referred  to  certain  documents 
from  which  we  have  been  asked  to  infer  that  the  liability  of  tiie 

(1)  8  T.  R.  312.  (6)  9  Ch.  D.  503. 

(2)  5  Bing.  91 ;  1  Bing.  N.  C.  222 ;         (7)  1  C.  P.  D.  423. 
B.  &  Ad.  77.  (8)  I  Q.  B.  D.  703. 

(3)  1  B.  &  C.  477.  (9)  2  Q.  B.  D.  290. 

(4)  10  Ad.  &  E.  398.  (10)  The  judgment  was  written  by 
(6)  2  B.  &  S.  718.  G^ve,  J. 
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prosecutor  is  absolute,  so  as  in  fact  to  make  him  an  insurer  of  the        1885 

wall.     These  docimients  are  presentments  of  juries  and  other  thxQitun 
papers  found  amongst  the  books  and  records  of  tke  commissioners.      oomnB- 

The  first  in  date  is  a  copy  or  draft  of  an  affidayit  in  the  hand-  monbbs  op 

Sewebs  fob 

writing  of  and  purporting  to  be  sworn  by  Edward  Grepp,  the  then      Essex. 
clerk  of  the  commissioners,  on  the  3rd  of  March.  1791.  for  the  Lndc^ridge, 

C.J. 

purpose  of  obtaining  a  new  conmiission  in  the  place  of  one  which 
had  then  lately  expired.  It  appears  that  the  petition  for  a  fresh 
commission  had  been  neglected  by  the  then  Chancellor,  Lord 
Thurlow ;  and  the  commissioners  had  presented  a  supplemental 
petition,  supported  by  the  affidavit  in  question,  which  alleges 
that  by  reason  of  the  inundation  occasioned  by  the  extraordinary 
high  tide  which  happened  on  the  preceding  2nd  of  February, 
several  breaches  and  other  injuries  had  hi^pened  to  the  sea-walls, 
banks,  &c.,  and  that  it  was  absolutely  necessary  for  the  safety 
and  preservation  of  the  lands  and  marsh-grounds  within  the  levels 
that  immediate  attention  should  be  had  for  the  reparation  and 
amendment  of  the  said  sea-walls,  &c. ;  and  that  until  a  new  com- 
mission was  issued  no  surveys  could  be  taken  or  orders  made  to 
enforce  such  necessary  reparations  and  amendments.  The  com- 
mission was  ultimately  issued ;  and  at  a  court  held  on  the  10th 
of  October,  1791,  about  seventy  orders  for  the  repair  of  walls  were 
made.  There  is  nothing  in  the  nature  or  extent  of  these  repairs 
(which  are  of  the  usual  character)  to  lead  to  the  conclusion  that 
the  damage  so  repaired  was  other  than  such  as  might  with  ordi- 
nary prudence  and  foresight  have  been  guarded  against :  and  we 
are  imable  to  infer  from  the  language  of  the  clerk,  anxious  for 
the  renewal  of  the  commission  under  which  he  held  his  office, 
that  the  tide  spoken  of  by  him  was  so  high  that  it  could  not 
reasonably  have  been  foreseen  and  guarded  against,  or  that  the 
damage  so  repaired  was  caused  without  negligence  on  the  part  of 
the  frontagers. 

In  1831,  it  appears  from  a  report  of  one  of  the  commissioners 
that  the  marsh-bailiff  had  represented  that  the  sea^-wall  belonging 
to  the  Oil  Mill  tana  was  in  an  alarming  and  dangerous  state 
from  the  neglect  of  the  owner  to  repair  pursuant  to  a  previous 
presentment,  and  that  in  consequence  of  such  neglect  serious 
apprehensions  were  entertained  that  a  breach  and  inundation 
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1885       might  take  place.    Thereupon  there  was  a  piesentment  by  a 


Thb  Qceks  that  the  sea-wall  in  question  was  in  a  ruinous  and  defective  state 
Qoll^a^     and  condition  for  want  of  due  reparation  and  amendment  thereof 

^f^  ^^    and  that  such  state  and  condition  had  arisen  firom  the  n^ligence 
Ebbex.      and  default  of  the  owner  of  the  Oil  Mill  form  in  repairing  or 

lioid  coiezidBeb  amending  the  same  as  he  ought  to  have  done ;  and  the  court 
ordered  that  the  works  presented  to  be  done  by  the  jury  should 
be  made  an  order  and  decree  of  the  court.  It  appears  from  a 
record  of  the  court  of  the  13th  of  July,  1833,  that  these  works 
were  afterwards  done  by  the  owners  of  the  Oil  Mill  £Btrm :  but  it 
is  dear  from  the  report  and  from  the  evidence  of  Richard  Hill 
Dalton  given  before  the  jury  that  these  repairs  were  rendered 
necessary  by  the  neglect  of  the  owner,  and  not  by  any  extra- 
ordinary flood  or  accident ;  and  consequently  this  presentment  is 
no  authority  whatever  for  the  existence  of  any  such  liability  as 
that  now  in  dispute. 

On  the  26th  of  February,  1836,  after  the  passing  of  the  statute 
3  &  4  Wm.  4,  c.  22,  there  was  a  general  presentment  of  the  jury, 
which  was  much  relied  on  by  Mr.  White.  This  presentoent 
appears  to  have  been  made  under  s.  46  of  that  Act ;  but  it  does 
not  appear  that  at  this  time  the  sea-wall  was  out  of  repair ;  and  we 
are  of  opinion  that  that  section  does  not  warrant  a  presentment 
of  the  liability  to  repair  where  the  wall  is  not  alleged  to  be  out 
of  repair ;  and  that,  if  the  wall  is  out  of  repair  in  part,  it  only 
warrants  a  general  presentment  of  such  parts  as  may  be  out  d 
repair.  There  is  no  pow^r  to  traverse  a  presentment  where  no 
default  is  alleged ;  and  it  is  obvious  that  a  trial  of  a  traverse  of 
any  such  presentment  where  no  default  was  alleged  would  impose 
an  intolerable  burden  on  the  persons  supposed  to  be  affected  by 
such  presentment,  as  it  might  happen  that  no  default  would  occur 
while  they  continued  owners.  We  are  also  of  opinion  that,  as- 
suming the  presentment  to  be  good,  it  does  not  warrant  the  con- 
clusion that  the  liability  to  repair  extended  to  damage  done  by 
the  act  of  God. 

In  1843,  the  wall  upon  the  Oil  Mill  £arm  was  again  reported  to 
be  in  a  very  dangerous  and  alarming  state,  the  same  having  been 
recently  in  part  much  reduced  in  height  and  otherwise  damaged 
by  an  unusually  high  wind  and  tide,  in  consequence  whereof 
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imminent  danger  was  apprehended  to  the  levels ;  and  at  a  court       1885 

subsequently  held  it  was  found  that  the  wall  in  question  was  at  a  the  Queen 
part  called  the  Steep  Toe  Point  in  a  ruinous  and  defective  state  and     gohhis- 

condition  for  want  of  due  reparation  and  amendment  thereof,  and  monebs  op 

*^  ^  '  ^  Sewers  fob 

by  reason  of  the  default  of  the  owners  in  not  having  repaired      Essex. 
and  amended  the  same :  and  it  was  ordered  that  the  wall  should  Lordooieridge* 
be  repamxl  at  the  expense  of  the  ownen.    It  appears  from  the        '^- 
clerk's  bill  of  costs  that  previous  to  this  order  being  made  a 
question  had  arisen  whether  the  proprietors  of  the  wall  were  liable 
to  repair  it  after  a  storm,  if  it  had  previouly  been  in  a  sufiBcient 
state  to  resist  the  tide,  Ssc. :  but,  as  it  appeared  that  the  wall  in 
question  was  not  previously  in  a  fit  state  to  resist  ordinary  occur- 
rences, the  question  was  not  gone  into :  and  it  follows  that  the 
records  of  1843  do  not  establish  the  existence  of  any  liability 
such  as  that  now  contended  for.    The  entries  in  the  bill  of  costs 

• 

are,  however,  strong  proof  that  the  presentment  of  1836  was  not 
in  1843  understood  to  have  the  effect  now  suggested.  The  records 
of  the  court  held  on  the  8th  of  June,  1854,  do  not  carry  the  com- 
missioners' case  any  further.  On  the  1st  of  August,  1861,  another 
general  presentment  was  made,  which  is  open  to  the  objections 
already  taken  to  that  of  1836,  and  to  which  therefore  the  obser- 
vations previously  made  equally  apply. 

On  the  6th  of  August,  1861,  the  Land  Drainage  Act,  1861, 
was  passed,  which  by  s.  33  enacts  that  commissioners  of  sewers 
acting  within  their  jurisdiction  may  without  the  presentment  of 
a  jury  make  any  order  in  respect  of  the  execution  of  any  work, 
the  levying  of  any  rate,  or  doing  any  act  which  they  might  but 
for  this  section  have  made  with  such  presentment ;  subject  to  this 
proviso,  that  any  person  aggrieved  by  any  such  order  made  by  the 
commissioners  without  the  presentment  of  a  jury  may  appeal 
therefrom  in  manner  thereinafter  mentioned. 

In  March,  1874,  a  tide  occurred  higher  than  any  before  then 
recorded  (though  lower  than  the  tide  of  the  18th  of  January, 
1881),  and  caused  serious  breaches  in  the  sea-walls  of  the  level. 
At  a  court  held  on  the  27th  of  August,  1874,  orders  were  made 
on  all  the  frontagers  in  the  level  (whether  the  walls  fronting  their 
respective  lands  had  been  damaged  by  the  tide  or  not)  to  raise 
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1885        their  walls  to  a  height  of  one  foot  six  inches  above  the  leyel  of 

The  Queen"  ^^^  ^^  ^g^  tide.    It  is  obviotis  that,  as  soon  as  it  was  shewn  hj 

OomfiB-     ©3Lperience  that  a  tide  of  the  height  of  that  recorded  in  March, 

sioNEBs  OF    1874,  might  occur,  the  danger  of  its  recurrence  was  a  danger  that 

Essex.      could  be  foreseen  in  the  future,  and  might  be  guarded  against^ 

Lovd  Coleridge,  whether  it  could  have  been  foreseen  in  the  past  or  not,  and  oon* 

c  J 

sequently  that  the  owners  of  the  sea-walls  were  bound  to  fore* 
see  and  provide  against  it.  It  is  also  found  in  the  case  that 
the  damage  to  the  walls  occasioned  by  this  tide  was  repaired  at 
the  expense  of  the  owners :  but  we  have  no  such  evidence  of  the 
height  of  the  tide  or  of  the  nature  or  extent  of  the  damage  done 
by  it  as  in  our  opinicm  would  justify  us  in  finding  as  a  fact  from 
the  usage  proved  that  the  owners  of  this  sea-wall  are  bound  to 
repair  damage  done  by  the  act  of  God. 

Mr.  White  relied  upon  the  fact  that,  so  far  as  can  be  gathered 
from  the  records,  which  extend  back  to  1729,  no  repairs  have  been 
done  at  the  general  expense  ct  the  level  from  that  time  to  the 
present:  and  he  contended  that  there  must  have  been  damage 
caused  by  the  act  of  God  during  that  period  which  must  there- 
fore have  been  repaired  by  the  frontagers.  But  it  seems  equally 
clear  from  the  records  that  no  repairs  have  been  done  by  the 
frontagers  of  such  a  nature  as  to  satisfy  us  that  they  were  rendered 
necessary  by  damage  arising  from  the  act  of  God ;  and  the  ex- 
pression itself,  being  confined  to  events  which  cannot  be  foreseen, 
or  which  if  they  can  be  foreseen  cannot  be  guarded  against,  points 
to  events  which  are  prima  facie  likely  to  be  of  very  unusual 
occurrence :  and  it  is  quite  as  reasonable  to  conjecture  that  nothing 
of  the  kind  has  happened  between  1729  and  1881,  as  to  suppose 
that  it  has  taken  place  and  that  the  damage  has  been  repaired  by 
the  frontagers,  without  leaving  any  trace  upon  the  records.  More- 
over, we  ought  not  to  presume  anything  against  the  prosecutor, 
who  is  virtually  defending  himself  from  an  attempt  to  impose 
upon  him  a  large  and  indefinite  liability ;  and  we  ought  to  be 
satisfied  with  nothing  less  than  would  have  satisfied  a  jury  of 
reasonable  men  upon  the  trial  of  a  traverse  of  a  presentment. 

As  for  the  argument  attempted  to  be  drawn  from  the  &ASt  that 
the  prosecutor  did  not  appeal  against  the  first  order  made  upon 
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him,  and  that  the  other  frontagers  obeyed  the  orders  made  on       ^^^ 
them  to  repair  damage  caused  by  the  same  storm, — ^we  only  notice   The  Quebk 
it  to  shew  that  we  haye  not  overlooked  it.  Ck>Mins- 

In  out  judgment,  the  commissioners  have  failed  in  proving  that  q^^^^^ 
the  prosecutor  is  liable  to  make  good  all  damage,  however  caused :      Ebsbx, 
and  we  find  as  a  matter  of  fact  that  the  prosecutor  is  only  liable  LordOoieridse^ 
to  make  good  damage  which  can  in  some  way  or  other  be  traced 
to  his  or  his  predecessors'  negligence.  (1) 

The  next  question  is  whether  the  commissioners  have  proved 
that  the  damage  in  this  ease  arose  from  the  prosecutor's  negli- 
gence;  for,  here,  as  before,  the  onus  of  proof  is  on  the  commis-  • 
sioners,  as  it  would  be  if  there  had  been  a  presentment  of  a  jury 
which  the  prosecutor  had  traversed. 

It  cannot  seriously  be  contended  that  the  damage  in  this  case 
can  be  traced  to  any  such  negligence.  It  is  found  as  a  fact  that, 
before  the  storm,  the  wall  was  in  good  substantial  repair,  and  in 
a  proper  condition  to  resist  the  flow  of  ordinary  tides  and  the 
force  of  ordinary  storms,  and  that,  on  the  18th  of  January,  1881, 
there  was  a  concurrence  of  storm  and  high  tide  which  was  extra* 
ordinary.  As  to  the  subsidence'  of  the  wall,  the  cause  of  it  is  in 
dispute ;  but,  whether  the  contention  of  the  prosecutor  or  that 
of  the  commissioners  be  adopted,  it  is  not  proved  that  the  subsi- 
dence eould  have  been  foreseen,  or  that,  if  foreseen,  it  could  have 
been  prevented;  and  the  case  expressly  finds  that  no  evidence 
was  given  of  any  circumstance  from  which  it  ought  to  be  inferred 
that,  if  the  storm  of  the  18th  of  January,  1881,  had  not  taken 
place,  the  wall  as  it  then  existed  would  not  have  continued  to 
stand  to  the  present  day.  It  is  also  a  circumstance  not  without 
weight,  that,  previous  to  the  storm  in  question,  the  commissioners, 
whose  duty  it  is  to  watch  over  the  sea-walls,  did  not  suggest  that 
anything  required  to  be  done  to  the  wall  to  enable  it  to  with- 
stand the  force  of  ordinary  tides  and  storms.  We  are,  therefore, 
compelled  to  come  to  the  conclusion  that  the  damage  to  the  wall 
mentioned  in  the  case  was  not  such  as  the  prosecutor  was  bound 
to  repair. 

There  is,  however,  another  question  yet  to  be  disposed  of.    It 
has  been  contended  that,  assuming  the  prosecutor  was  not  bound 
to  repair  the  damage,  yet,  as  he  has  in  fact  repaired  it  under  two 
(1)  See,  as  to  this,  observation  of  Brett,  M.B.,  post,  p.  583. 
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1885        orders  of  the  commissioners,  he  is  not  entitled  to  a  mandamus  to 

This  Quesk  the  coI^missioners  to  reimburse  him,  so  long  as  these  orders  stand. 

GoMMis-     ^^^  ^^  them  is  under  appeal,  and  the  other  will  be  brought  before 

8IONEB8  OP    lY^Q  Court  on  certiorari ;  and  it  may  be  that  both  will  be  upset : 

Sewebs  fob  .  . 

Essex.      but  the  point  we  have  now  to  dispose  of  is,  whether  the  mandamus 
Lood  Coleridge,  cau  go  wMlo  thoso  ordors  stimd. 

Now,  by  s.  33  of  the  Land  Drainage  Act,  1861,  already  quoted, 
the  commissioners  acting  within  their  jurisdiction  may  without 
a  presentment  make  any  order  to  execute  any  work  which  they 
might  have  made  with  such  presentment*  The  commissioners  did 
by  the  orders  in  question,  made  respectively  on  the  15th  of 
February,  1881,  and  the  9th  of  March,  1882,  order  the  prosecutor 
to  do  certain  repairs,  which  he  has  done*  It  was  not  contended 
by  Mr.  Charles,  nor  in  our  opinion  could  it  have  been  success- 
fully contended,  that  the  commissioners  in  making  these  orders 
were  acting  outside  their  jurisdiction ;  for,  it  is  clear  that,  if  a 
jury  had  found  as  a  fact  that  Mr.  Abbott's  liability  was  of  the 
extensive  nature  contended  for  by  the  commissioners,  they  could 
and  ought  under  the  old  system  to  have  made  a  presentment 
which  would  have  warranted  the  orders  in  question.  The  extent 
of  the  liability  of  the  frontagers  is  one  of  the  matters  which  would 
necessarily  have  had  to  be  proved  before  a  jary  on  the  trial,  if 
the  presentment  had  been  traversed ;  and  in  Beg.  v.  Leigh  (1)»  the 
C!ourt  of  Queen's  Bench  granted  a  new  trial  because  the  judge 
hful  misdirected  the  jury  upon  this  very  question  on  the  trial 
of  a  presentment  which  had  been  removed  into  that  Court  by 
certiorari. 

Mr.  Charles  did  not  contend  before  us  that  the  orders  were  bad 
(not  that  he  admitted  them  to  be  good,  but  that  the  argument 
on  this  point  was  reserved  for  this  Court  when  the  orders  are 
before  it  on  certiorari)  ;  but  he  submitted  that,  notwithstanding 
the  orders,  Mr.  Abbott  was  entitled  to  dispute  his  liability,  and 
to  have  this  mandamus  made  absolute  to  re-imburse  him  for  the 
expense  he  has  incurred  in  obeying  the  orders. 

Under  the  former  system,  the  question  of  the  liability  of  the 
frontager  was  put  in  issue  by  a  traverse  of  the  presentment;  and, 
after  the  trial  of  the  presentment,  and  verdict  found  against  the 
frontager,  it  is  impossible  to  conceive  that,  so  long  as  that  verdict 

(1)  10  Ad.  &  E.  398. 
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stood,  the  frontager  oould  dispute  the  liability  so  found  against    .   1885 
him«    Mr.  Charles's  industry  could  not  produce  any  authority  to   The  Queck 
that  effect ;  and  it  would  be  strange  if  the  elaborate  machinery     gommis- 
of  a  presentment  by  a  jury,  a  traverse  of  that  presentment,  and  a    si^nees  of 
finding  of  a  jury  upon  such  traverse,  had  been  absolutely  of  no      Essex. 
effect.    Nor  is  it  possible  to  understand  why  a  frontager  who  had  Loni  coieridge, 
not  traversed  the  presentment,  and  had  thereby  confessed  it, 
should  be  in  a  better  position  than  one  who  had  traversed  it 
unsuccessfully.    The  order  of  the  commissioners  is  by  the  section 
already  quoted  to  have  the  same  effect  as  if  it  had  been  preceded 
by  the  necessary  presentment;  and  an  appeal  to  the  quarter 
sessions  is  substituted  for  the  traverse  of  the  presentment.    In 
our  judgment,  the  prosecutor  is  bound  by  these  orders  until  they 
have  either  been  reversed  on  appeal  or  quashed  by  this  Court  on 
certiorarL    We  are  therefore  of   opinion  that,   although  the 
liability  of  the  prosecutor  does  not  extend  so  &r  as  to  make  him 
liable  to  repair  damage  caused  as  this  was,  yet  that,  so  long  as 
the  orders  in  question  stand,  he  is  not  entitled  to  a  mandamus  to 
reimburse  him  the  expenses  he  has  incurred  in  obeying  them. 

It  appears,  however,  that  the  repairs  mentioned  in  paT.  8  of 
the  special  case  were  not  done  under  the  order  of  the  com- 
missioners, but  by  the  direction  of  the  marsh-bailiff;  and,  as  to 
the  expense  of  doing  these  last-mentioned  repairs,  we  hold, 
following  Bex  v.  Oommissumera  of'Sewera  for  Somersd  (1),  that 
the  level  must  be  at  the  cost  of  making  them  good,  and  that  the 
prosecutor  is  to  that  extent  entitled  to  his  mandamus. 

Judgment  far  the  prosecutor^  that  a  peremptory 
mandamus  issue  to  the  defendants^  commanding 
them  to  reimburse  John  Abbott  the  sum  of 
3014Z.  Is.  8d.  incurred  htf  him  previous  to  the 
Ibth  of  February^  1881,  in  repairing  the  damage 
done  to  a  sea-wall  fronting  Curry  Marsh  hy  the 
storm  of  the  18th  of  January,  1881,  and  to 
make  and  levy  such  rates  and  do  all  such  acts  as 
might  be  necessary  for  such  reimbursement 

On  the  1st  of  May,  1882,  Mr.  Abbott  had  obtained  a  rule  nisi 

(1)  8  T.  R.  312. 
Vol.  XIV.  2  S  2 
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1885        for  a  certiorari  directed  to  the  commissioneis  of  the  Fobbing 

m  

Thb  Queen   Levels  to  bring  up  the  oiders  of  the  15th  of  Febioary,  1881,  and 

OoMMiB-     ^®  ^^  ^^  March,  1882,  to  be  quashed  on  the  ground,  amongst 

soKSBsoF    others,  that  Thomas  Mashiter  and  Charles  Spitty,  two  of  the 

Sewebs  pob  ,  . 

commissioners  by  whom  the  orders  respectively  were  made,  were 
disqualified  by  reason  of  interest  from  acting  in  the  matter,  as 
being  owners  of  lands  in  the  level  within  the  district^  and  rate- 
able towards  the  repair  of  the  seap-walls  within  the  district. 

July  5, 1884.  Meadawi  White,  Q.O.,  Firday,  Q.C.,  and  Kendm 
Bighyy  shewed  cause,  upon  an  affidavit  of  the  clerk  to  the  com- 
missioners which  stated,  amongst  other  things,  that^  if  such 
ground  for  impeaching  orders  of  commissioners  were  allowed,  the 
greater  part  of  the  orders  made  in  these  and  other  levek  for  the 
last  century  would  be  invalid,  that  one  of  the  two  commissioneis 
named  was  not  an  owner  of  land  within  the  level,  but  only  an 
occupier,  and  that  there  were  present  at  the  courts  by  which  tiie 
orders  were  made  a  sufficient  number  of  commissioneis  to  con- 
stitute a  quorum  without  including  those  interested.  The  diffi- 
culty which  arose  in  BriUain  v.  Kinnaird  (1)  and  Beg.  v.  BoUau  (2) 
does  not  arise  here.  The  commissioners,  as  in  the  case  of  Bomner 
Marsh  and  the  Bedford  Level,  are  necessarily  chosen  from  among 
the  owners  of  lands  within  the  district :  see  .23  Hen.  8,  c.  5,  sa.  1 
and  10,  and  13  Eliz.  c.  9,  s.  7. 

[Lord  Colebidoe,  C.J.  The  objection  is  not  to  the  appoint- 
ment of  the  persons  named  as  commissioners,  but  that  they  are 
disqualified  to  act  by  reason  of  interest.  The  statutes  require 
the  commissioners  acting  to, be  ^^indifferent"  persons,  that  is, 
persons  who  have  no  interest  in  the  matter  with  which  they  are 
dealing.  The  word  "  indifferent "  occurs  in  several  parts  of  the 
statute  of  Hen.  8,  and  there  is  nothing  in  the  subsequent  statute 
to  qualify  that.  How  do  you  get  rid  of  the  general  principle 
which  pervades  the  whole  administration  of  the  law,  that  no  man 
shall  act  as  a  judge  in  his  own  cause  ?] 

If  this  be  a  valid  objection,  it  is  somewhat  remarkable  that  it 
is  not  discussed  in  Callis  or  in  any  other  book  on  the  Law  of 
Sewers. 

(1)  1  Brod.  A  B.  432.  (2)  1  Q.  B.  66. 
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[LoBD  OoLEBiDeE,  C.J.    Possibly  l>ecaii8e  the  oontentioii  now       1885 

relied  on  has  never  before  been  snggested.]  TmQvwa 

It  is  in  practice  essential  that  persons  interested  in  and     ooioa^ 

acqnainted  with  the  locality  snch  as  landowners  of  the  district  ®^"?^  ^' 

^  ^  Sbwebs  fob 

should  be  appointed  on  these  commissions,  and  it  would  be  very      Essiz. 
inconvenient  if  the  fact  that  one  or  two  out  of  a  large  number  of 
commissioners  acting  at  a  court  might  turn  out  to  be  interested 
should  vitiate  the  acts  of  the  court :  see  Beg.  v«  Aherdare  Canal 
Co.  (1) 

At  all  events,  the  application  to  quash  the  first  order  is  out  of 
time;  Beg.  v.  Tower  Hamlets.  (2)  It  was  made  on  the  15th  of 
February,  1881,  and  the  certiorari  was  not  moved  for  until  the 
1st  of  ]Mby,  1882. 

Charles,  Q.C.,  and  ChanneU,  in  support  of  the  rule,  were  not 
called  upon. 

LoBB  CoLEBiDGE,  C.J.  Nothing  can  be  more  important  than 
the  vindication  of  the  general  principle  that  no  man  can  be 
allowed  to  act  as  judge  who  is  interested  in  the  subject-matter  to 
be  adjudicated  upon.  That  general  principle,  indeed,  was  not 
attempted  to  be  controverted  by  either  of  the  learned  coimsel 
who  have  addressed  us  on  the  part  of  the  commissioners  in 
this  case.  Nothing  but  the  clear  and  unambiguous  words  of  an 
Act  of  Parliament  could  warrant  their  contention.  There  is  no 
such  statutory  provision.  On  the  contrary,  the  statute  of  Hen.  8 
requires  that  those  appointed  to  carry  out  the  law  under  these 
commissions,  and  who  act  as  commissioners,  shall  be  ''  indifferent 
persons," — ^persons  who  have  no  interest, — and  this  is  in  no 
degree  altered  by  the  subsequent  statute  of  13  Eliz.,  which  is 
merely  supplementary  to  and  which  refers  to  the  earlier  statute. 
And  it  is  the  more  important  that  the  principle  should  be  strictly 
adhered  to  and  enforced  in  the  case  before  us,  seeing  that  the 
commissioners  are  now  impowered  by  s.  83  of  the  Land  Drainage 
Act,  1861  (24  &  25  Vict.  c.  133),  to  make  orders  for  the  perform- 
ance of  the  necessary  works  which  before  that  Act  could  only  be 
made  after  a  presentment  by  a  jury,  who  must  necessarily  be  in- 
different and  disinterested  persons.    Without,  therefore,  intending 

(1)  U  (J.  B.  854,  867.  (2)  5  Q.  B.  367. 
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The  QvmBt  are  above  all  suspicion),  it  is  enough  to  say  that  a  peison,  who 
is  interested  as  these  two  gentlemen  were,  has  the  stroiigest 
possible  temptation  to  impose  the  burthen  of  repair  upon  a 
particular  individual,  and  so  to  relieve  pro  tanto  a  rate  to  which 
he  would  be  called  upon  to  contribute. 

For  these  reasons,  I  think  the  certiorari  must  go»  and  the 
orders  must  be  quashed. 


V. 

COMMIB- 

SZONBBSOF 

SXWBBSFOB 

E0SEX. 


Cave,  J.,  concurred. 


Bute  dbsolfjae.  (I) 


J.B- 


The  defendants  appealed  against  both  the  above  teportej 
decisions. 

1885.  Feb.  24,  25.  Meadows  White,  Q.C.,  Firday,  Q.C.,  and 
Kendm  Digbt/y  for  the  conmiissioners. 

Ohannell  {Arthwr  CharleSy  Q.G.,  with  him),  for  the  prosecutor. 
In  addition  to  the  authorities  referred  to  in  the  Court  below  the 
following  cases  were  cited :  Bookers  Case  (2) ;  Beg.  v.  Cheltenham 
Paving  Comnmsioners  (3) ;  Dimes  v.  Grand  Junction  Canal  Co.  (4) ; 
Beg,  V.  Meyer  (5) ;  Wildes  v.  Bussdl.  (6) 

Bbett,  M.R  I  think  that  the  better  way  of  dealing  with  this 
case  is  to  consider  in  the  first  place  the  validity  of  the  two  orders 
made  by  the  commissioners.  It  seems  to  me  that  with  regard  to 
those  two  orders  this  dilemma  arises.  Either  they  were  not  ad- 
judications  of  liability,  and  if  so  they  ought  not  to  stand  in  the 
way  of  the  issue  of  a  mandamus  to  make  a  rate  to  reimburse  the 
prosecutor,  or  they  were  adjudications,  and  if  so  they  ought  to  be 
set  aside  on  the  ground  that  they  were  made  by  interested  parties. 
I  agree  vdth  the  decision  of  the  Queen's  Bench  Division  on  that 
point.  The  question  being  whether  the  frontager  or  the  whole 
of  the  level  was  liable  to  repair  the  damage  caused  by  an  extra- 
ordinary tide,  it  follows  that,  if  any  of  the  conmiissioners  were 


(1)  The  argument  took  place,  by 
consent,  aa  if  the  writ  had  actually 
issued. 

(2)  5  Rep.  100. 


(3)  1  Q.  B.  467. 

(4)  3  H.  L.  769. 

(5)  1  Q.  B.  D.  173. 

(6)  Law  Rep.  1  C.  P.  722,  739. 
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owners  of  or  interested  in  lands  in  the  level,  they  were  personally  1885 

interested  in  the  matter.    This  brings  us  to  the  main  question,  thb  Queen 

Tiz.,  whether  the  frontager  was  bound  to  pay  for  the  repair  of  ^  *• 

damages  occasioned  to  the  wall  by  an  extraordinary  storm  and  sionsbs  of 

c^^c^iwitfl  iron 

high  tide.  What  the  exact  definition  for  this  purpose  of  an  Essex. 
extraordinary  flood  or  tide  ought  to  be  it  is  perhaps  not  necessary  BrettTMR. 
to  say,  but  I  think  it  must  be  such  a  flood  or  tide  as  no  reason- 
able person  would  anticipate.  The  arbitrator  however  has  found 
the  tide  in  this  case  to  have  been  an  extraordinary  one.  This 
question  therefore  arises,  viz.,  whether,  in  the  case  of  a  level  under 
the  jurisdiction  of  a  commission  of  sewers,  the  evidence  being 
merely  of  a  prescription  by  which  the  frontager  is  bound  to  main- 
tain and  lepair  tlie  wall  and  no  more,  that  prescription  must  be 
taken  to  be  that  he  is  bound  to  maintain  and  keep  the  wall  in 
repair,  not  only  as  against  damage  done  by  ordinary  tides,  but  also 
as  against  damage  done  by  extraordinary  tides  ?  It  seems  to  me 
that  the  proposition  laid  down  in  Keighley^a  Case  (1),  and  adopted 
in  Bex  v.  CommiseionerB  of  Sewers  for  Somerset  (2),  shews  which 
way  we  ought  to  decide  the  present  case.  That  proposition,  as 
laid  down  by  Lord  Coke,  is  as  follows :  ^*  If  one  is  bound  by  pre- 
scription to  repair  a  wall  contra  fluxum  maris,  and  he  keeps  the 
wall  in  good  repair,  and  of  such  height  and  as  sufficient  as  it  was 
accustomed,  and  by  the  sudden  and  imusual  increase  of  water,  salt 
or  fresh,  the  walls  are  broken  or  the  water  overflows  the  walls,  that 
in  this  case  the  Commissioners  of  Sewers  ought  to  tax  all  such 
persons  who  hold  any  lands,  &c.,  according  to  the  quantity  of  their 
lands,  ScCy  for  no  fault  was  in  this  case  in  him  who  ought  to  repair 
it."  It  seems  to  me  that  the  effect  of  that  proposition  is  that, 
where  there  is  merely  a  prescription  that  lays  on  the  frontagers 
the  obligation  to  maintain  and  repair  the  wall,  it  applies  to  damages 
caused  by  the  ordinary  action  of  the  sea,  and  the  frontager,  who 
has  been  guilty  of  no  default,  and  who  has  kept  the  wall  in  a  fit 
state  to  resist  the  ordinary  action  of  the  sea,  is  not  bound  to  bear 
the  expense  of  repairing  damages  caused  by  an  extraordinary 
tide.  That  proposition  was  adopted  in  Bex  v.  Commissumers  of 
JSewers  for  Somerset.  (3)    Then  we  come  to  the  case  of  Beg*  v. 

(1)  10  Rep.  139.  (2)  8  T.  R.  312. 

<3)  8  T.  R.  312. 
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TbsQdxev'  been  that,  though  the  ordinaiy  inference  to  be  diawn  with  regard 

Qy^j^     to  the  liability  of  the  frontagers  is  that  it  is  confined  to  damages 

"o»™  OF    caused  by  ordinary  floods  or  tides^  yet  the  liability  may  be  carried 

DS^PnBS  FOB  - 

Eanz.  further,  and  it  may  be  shewn  by  eridence  that  the  presoriptiye 
BMiMr.R.  liability  of  the  frontagers  is  to  keep  the  ^all  in  repair  not  only 
as  against  ordinary,  but  also  as  against  extraordinary  floods  ix 
tides.  If  that  be  so,  the  question  before  us  is  simply  whether 
there  is  sufScient  evidence  in  this  case  not  only  of  the  ordinary 
prescription  but  of  a  prescriptive  liability  of  the  more  extensive 
character.  {EQs  Lordship  proceeded  to  discuss  the  evidence  set 
forth  in  the  special  case  and  appendix.]  On  the  whole,  I  think 
that,  though  there  might  be  some  evidence  for  a  jury  of  the 
exceptional  liability  contended  for  by  the  commissionerB,  there  is 
not  sufficient  evidence  to  lead  me  to  a  conclusion  contrary  to  that 
arrived  at  by  the  Divisional  Court,  and  consequently  that  the 
exceptional  liability  is  not  proved.  The  proseoutor,  tJierefoie, 
was  not  liable  to  do  at  his  own  expense  the  repairs  rendered 
necessary  by  this  extraordinary  storm  and  tide.  The  result  is, 
that,  in  the  absence  of  anything  to  the  contrary,  the  whole  level 
ought  to  bear  the  cost  of  these  repairs.  It  has  been  suggested 
with  regard  to  the  repairs  done  in  the  first  instance  under  the 
order  of  the  marsh  bailiff,  that  the  prosecutor  cannot  recover  the 
expense  of  doing  them,  because  he  was  a  mere  volunteer.  I  do 
not  think  it  necessary  here  to  decide  whether  the  frontager  in 
the  case  of  an  extraordinary  storm  or  tide  may  repair  in  the  first 
instance  and  can  afterwards  get  reimbursement  £rom  the  level, 
because  it  seems  to  me  that  in  this  case  there  is  evidence  that 
what  the  prosecutor  did  he  did  by  the  request  of  the  oommi&- 
sioners.  The  result  is  that  the  prosecutor  is  entitled  to  a  man- 
damus to  make  a  rate  to  reimburse  him  the  whole  amount  which 
he  claims. 

Bagqallat,  L.J.  In  this  case,  as  it  seems  to  me,  in  the  result 
the  only  question  is  whether  there  is  sufficient  evidence  to  estab- 
lish a  liability  on  the  part  of  the  frontager  beyond  the  ordinaiy 
liability  which  exists  in  accordance  with  the  principles  laid  down, 

<1)  10  A^  &  E.  398* 


YOL.  XIV.  QUEEN'S  BENCH  DIVISION.  583 

in  Keighley*s  Case  (1)  and  Bex  y»  Commissioners  of  Sewers  for       1885 

Somerset.  (2)    I  cannot  see  any  such  evidence.    It  is  consistent  ThkQukks" 

with  the  fikcts  stated  in  the  cases  of  repairs  previously  ordered  comos- 

to  be  done  to  the  walls,  which  were  relied  upon  on  behalf  of  the  ooitbbs  of 

.  Sewebs  for 

commissioners,  that  the  damages  were  in  those  cases  occasioned  Essex. 
and  the  repairs  rendered  necessary  by  the  default  of  the  frontagers  saggioii^  l.j. 
in  not  keeping  the  walls  in  such  a  state  of  repair  as  to  resist 
ordinary  tides  as  they  were  bound  to  do.  Here  it  is  found  by  the 
case  that  the  tide  was  an  extraordinary  one,  and  that  the  wall  was 
in  such  a  state  of  repair  as  to  be  fit  to  resist  ordinary  tides.  With 
regard  to  the  other  question,  viz.,  as  to  the  orders  made  by  the 
commissioners,  I  agree  that  if,  as  was  held  in  the  Court  below, 
^ey  are  to  be  regarded  as  judicial  decisions,  they  were  invalid  on 
the  ground  that  some  of  the  commissioners  making  them  were 
interested,  and  therefore  that  the  Court  below  was  right  in 
quashing  them. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  With  regard  to  the 
two  orders  made  by  the  commissioners,  if  they  are  to  be  regarded 
as  judicial  decisions,  as  the  commissioners  must  contend,  I  think 
they  ought  to  be  quashed  as  having  been  made  by  a  tribunal 
which  ought  not  to  have  adjudicated.  That  being  so,  the  main 
question  only  remains,  viz.,  whether  the  prosecutor  was  liable  at 
his  own  expense  to  repair  the  sea-wall,  which  had  been  destroyed 
by  an  extraordinary  tide.  There  does  appear  to  be  in  this  case 
evidence  that  by  reason  of  tenure  or  prescription  the  frontagers 
were  bound  to  repair  the  sea-wall  so  as  to  keep  out  the  sea,  but 
the  question  is  to  what  extent  this  liability  goes.  It  was  con- 
tended for  the  commissioners  that  it  was  an  absolute  and  un- 
limited liability*  The  burden  lies  on  the  commissioners,  as  it 
seems  to  me,  of  establishing  this  extraordinary  liability,  and, 
though  there  may  be  on  the  case  some  evidence,  in  my  opinion 
there  is  not  sufScient  evidence,  to  establish  a  liability  on  the 
part  of  the  frontagers  to  keep  the  wall  in  repair  under  all  circum- 
stances and  at  any  expense. 

Bbett,  M.R.  I  think  that,  where  the  term  "  negligence  *'  is 
used  in  the  judgment  of  the  Divisional  Court  in  this  case,  it 

(1)  10  Rep.  139.  (2)  8  T.  R.  312. 
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Thb  QrE£^'  fit  to  withstand  ordinary  tides,  not  negligence  in  the  ordinary 
ComW     meaning  of  the  term. 

Appeals  dismissed. 


signers  of 
Sewebsfob 

EfiSEX. 


Solicitors  for  prosecutor :  Thomson,  Son,  &  Brooks. 
Solicitors  for  defendants :  Paterson,  Snotv,  Bloxam,  dk  Co.^  for 
Gepp  dt  Son. 

•  £•  li. 


March  2.      THE  QUEEN  v.  THE  LICENSING  JUSTICES  OF  MERTHTR  TYDVIL. 


Inn — Licence — Renewal — General  Annual  Licensing  Meeting — Proceedings  where 
no  Notice  of  Opposition — Objection  not  made  in  open  Court-^Lieensing 
Act,  1872  (36  &  36  Vict.  c.  U),  s.  42. 

By  8.  42  of  the  Licensing  Act,  1872,  justices  at  tlie  general  annual  licensing 
meeting  shall  not  entertain  any  objection  to  the  renewal  of  a  licence,  or  take  any 
eyidence  with  respect  to  the  renewal  thereof,  unless  written  notice  of  an  inten- 
tion to  oppose  the  renewal  has  been  served  upon  the  holder  of  the  licence  in  the 
prescribed  manner :  **  Provided  that  the  justices  may,  notwithstanding  that  no 
notice  has  been  given,  on  an  objection  being  made,  adjourn  the  granting  of  any 
licence  to  a  futtu'e  day,'  and  require  the  attendance  of  the  holder  of  the  licence 
on  such  day,  when  the  case  will  be  heard  and  the  objection  considered,  as  if  the 
notice  hereinbefore  prescribed  had  been  given  :*' — 

HMy  that  an  objection  to  the  renewal  of  a  licence  made  privately  to  justices 
before  they  came  into  court  at  the  general  annual  licensing  meeting  was  not  a 
good  "  objection  made  "  within  the  meaning  of  the  proviso  to  s.  42,  and  that, 
therefore,  the  justices  had  no  power  to  adjourn  the  case. 

BuLE,  obtained  on  behalf  of  Mary  Meyrick,  calling  npon  the 
licensing  justices  for  the  district  of  Merthyr  Tydvil,  in  the 
county  of  Glamorgan,  to  shew  cause  why  they  should  not,  within 
a  reasonable  time,  hold  a  further  adjournment  of  the  general 
annual  licensing  meeting  held  by  adjournment  on  the  4th  of 
October,  1884,  and  proceed  to  hear  and  determine  the  matter  of 
an  application  for  the  renewal  of  a  licence  to  sell  beer  to  be  con- 
sumed on  or  off  the  premises  of  an  inn  called  the  Bed  Lion,  at 
Merthyr  TydviL 

The  affidavits  used  on  the  argument  of  the  rule  disclosed  the 
following  facts : — 

The  applicanti  Mary  Meyrick,  was  the  owner  and  occupiei  of 
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the  Bed  Lion,  a  house  duly  licensed  for  the  sale  of  beer  on  the       1885 
premises  since  the  year  1869.  Tbs  Qowodx 

The  licence  had  been  duly  renewed  until  the  year  1884,  At  jx^niosB  of 
the  general  annnal  Ucensing  meeting  for  the  district  of  Merthyr  ^^ 
Tydvily  held  on  the  6th  of  September^  1884,  the. applicant  did  not 
attend  in  person  to  obtain  a  renewal  of  her  licence.  On  the 
morning  of  the  meeting,  before  the  justices  came  into  court,  the 
superintendent  of  police  for  the  district  objected  before  them 
to  the  renewal  of  the  applicant's  licence,  on  the  grounds  that 
the  premises  of  the  Bed  Lion  were  too  small,  and  were  not 
adapted  to  carrying  on  the  business,  and  that  the  applicant  had 
been  conyicted  of  an  offence  under  the  Licensing  Acts.  When 
the  justices  came  into  court  the  chairman  stated  that  all  the  cases 
read  out  by  the  clerk  would  be  adjourned,  but  that  in  all  the 
other  cases,  in  respect  of  which  there  was  no  conyiction  or  com- 
plaint, the  licences  would  be  granted  as  before. 

The  clerk  thereupon  read  out  a  list  of  houses  (including  ike 
Bed  Lion)  in  respect  of  which  the  hearing  of  applications  for 
renewal  of  licences  was  adjourned. 

On  the  12th  of  September  the  superintendent  caused  notice, 
dated  the  8th  of  September,  to  be  served  on  the  applicant  that  he 
intended  to  oppose  the  renewal  of  her  licence  at  the  adjourned 
general  annual  licensing  meeting  to  be  held  on  the  27th  of 
September.    This  notice  stated  the  grounds  of  objection. 

At  the  adjourned  meeting  on  the  27th  of  September,  the 
applicant  was  present ;  the  hearing  of  the  application  was  again 
adjourned  till  the  4th  of  October,  and  the  applicant  was  told  to 
attend  on  that  date. 

On  the  4th  of  October  the  applicant  attended  the  adjourned 
meeting.  The  justices  heard  some  eyidence  with  respect  to  the 
value  of  the  house,  and  refused  to  grant  a  certificate  for  the 
renewal  of  the  licence. 

On  the  29th  of  November,  after  the  rule  nisi  had  been  obtained, 
the  justices  stated  in  writing  to  the  applicant  the  grounds  of  their 
refusal. 

B.  F.  WiUiamBf  for  the  justices,  shewed  cause.  It  is  contended 
that  the  justices  sufficiently  complied  with  the  requirements  of 
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1885  the  Licensing  Act»  1872.  (1)  It  is  competent  for  the  justices 
TbmQosks  themselves  to  make  objection  within  the  proviso  to  sub-s.  2  of 
8.  42 :  Beg.  v.  Farquhar  (2),  and  they  must  be  taken  to  have  done 
so  here.  The  statute  only  requires  that  the  applicant  should 
have  an  opportunity  of  meeting  the  objection.  By  attending  the 
first  adjourned  meeting  the  applicant  waived  the  requirement  of 
the  justices  to  attend. 

William  Evans,  for  the  applicant,  supported  the  rule.  The 
justices  had  no  power  to  adjourn  the  hearing  of  the  application 
at  the  general  annual  licensing  meeting,  because  there  was  no 
objection  made  within  the  meaning  of  the  proviso  to  sub-s.  2  of 
s.  42.  The  only  objection  was  made  by  the  superintendent  of 
police,  and  founded  upon  evidence  not  given  on  oath  as  required 
by  sub-s.  8. 

[He  was  stopped.] 


LoBB  CoLiSBiDGE,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  form  in  which  the  mandamus  should  go 
does  not  seem  to  be  material.  It  is  inmiaterial  whether  the 
mandamus  directs  the  justices  to  hear  and  determine  afiresh  the 
application  for  a  renewal  of  the  licence,  or  directs  them  in  terms 


(1)  By  35  &  36  Vict.  c.  94,  s.  42, 
"  Where  a  licensed  person  applies  for 
the  renewal  of  his  licence  the  following 
provisions  shall  have  effect : 

(1.)  He  need  not  attend  in  person 
at  the  general  annual  licensing 
meeting,  unless  he  is  required 
by  the  licensing  justices  so  to 
attend. 
(2.)  The  justices  shall  not  entertain 
any  objection  to  the  renewal  of 
such  licence,  or  take  any  evi- 
dence with  respect  to  the  re- 
newal thereof,  unless  written 
notice  of  an  intention  to  oppose 
the  renewal  of  such  licence  has 
been  served  on  such  holder 
not  less  than  seven  days  before 
the  commencement  of  the 
general  annual  licensing  meet- 
ing! Provided  that  the  licen- 


sing justices   may,  notwith- 
standing that  no  notice  has 
been  given,  on  an  objection 
being  made,  adjourn  the  grant- 
ing of  any  licence  to  a  future 
day,  and  require  the  attend- 
ance of  the  holder  of  the  licence 
on  such  day,  when  the  case 
will  be  heard  and  the  objection 
considered,  as    if  the  notice 
hereinbefore    prescribed    had 
been  given* 
(3.)  The  justices  shall  not  receive 
any  evidence  with  respect  to 
the  renewal  of  such  licence 
which  is  not  given  on  oath. 
Subject  as  aforesaid,  licences  shall 
be  renewed  and  the  powers  and  discre- 
tion of  justices  relative  to  such  renewal 
shall  be  exercised  as  heretofore." 
(2)  Law  Rep.  9  Q.  B.  258* 
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to  grant  a  renewal  of  the  licence,  because  when  the  matter  conies       1885 
before  the  justices  again  they  can  only  deal  with  it  according  to  TsmQcmMs^ 
the  provisions  of  the  statute,  and  if  no  objection  was  made  to  the  j^m^  of 
renewal  at  the  first  general  annual  licensing  meeting,  the  justices    ^^f«™» 
may  find  that  they  had  no  jurisdiction  to  adjourn  the  hearing  of 
the  application,  but  were  bound  to  grant  a  renewal. 

I  am  of  opinion  that  no  objection  was  made  within  the  proviso 
to  subH9.  2  of  s.  42  of  the  Licensing  Act,  1872,  at  the  general 
annual  licensing  meeting,  and  therefore  that  the  justices  had  no 
jurisdiction  to  adjourn  the  consideration  of  the  application  for  a 
renewal  of  this  licence.  I  agree  that  if  the  superintendent  of 
police  had  made  his  objection  in  open  court,  it  would  have  been 
a  good  objection  within  the  statute.  But  no  such  objection  was 
made.  There  was  nothing  more  than  a  conversation  between  the 
superintendent  and  the  justices  in  their  private  room  behind  the 
back  of  the  applicant.  I  have  in  former  cases  expressed  the^' 
opinion  that  nothing  can  be  more  irregidar  than  for  justices  to 
hear  the  statement  of  the  police  before  the  case  is  heard  in  court. 
It  is  no  answer  to  say  that  these  gentlemen  did  in  fact  afterwards 
exercise  an  honest  and  independent  judgment  upon  the  matter 
before  them.  It  is  of  great  importance  that  a  person  subject  to 
their  jurisdiction  should  not  have  it  in  his  power  to  say,  ''  I 
have  not  been  fiedrly  treated,  because  my  application  was  never 
publicly  heard."  I  disapprove  of  and  desire  to  discourage  the 
practice*  Justices  ought  to  hear  nothing  but  the  case  upon 
which  they  have  to  adjudicate,  and  especially  they  ought  not  to 
bear  the  private  statement  of  one  of  the  parties.  I  think  that  no  ) 
objection  was  made  within  the  meaning  of  the  statute. 

Smith,  J.  I  am  also  of  opinion  that  this  rule  should  be  made 
absolute  on  the  ground  that  no  good  objection  to  the  renewal  of 
the  license  was  made  within  the  meaning  of  the  statute  at  the 
general  annual  licensing  meeting.  By  s.  42  the  justices  cannot 
entertain  any  objection  to  the  renewal  of  a  licence,  or  take  any 
evidence  with  respect  to  the  renewid  thereof,  unless  written  notice 
of  an  intention  to  oppose  such  renewal  has  been  served  on  the 
holder  of  the  licence  in  the  manner  specified  in  the  Act.  Then 
the  proviso  to  sub-s.  2  enacts  that,  although  no  such  notice  has 
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Thk  Qi7ZEN~  a^djotim  the  granting  of  the  licence  to  a  future  day.  The  case  of 
Beff.  y.  Farquhar  (1)  would  seem  to  shew  that  the  objection 
mentioned  in  the  proviso  maybe  made  by  the  justices  themselres. 
I  am  of  opinion  that  an  objection  made  by  any  other  person 
must,  in  order  to  give  the  justices  power  to  adjourn,  be  made  in 
open  court.  An  objection  made  in  the  private  room  of  the 
justices  is  not  an  objection  made  within  the  meaning  of  the  Act. 
I  think  also  that  the  justices,  by  hearing  the  statement  of  the 
superintendent  of  police  to  the  effect  that  he  objected  to  the 
renewal  of  the  license,  were  receiving  evidence  not  given  on 
oath.  (2) 

Rule  made  aJmluie. 

Solicitors  for  applicant :  Hincon  dt  Twmer^  for  W.  Seddot^ 
Merthyr. 

Solicitors  for  justices:  Be%  Brodriek,  dt  Oray,  for  Lewie  d 
Jonee^  Merihyr. 


^areh  i,  SNOW,  Appellant;  HILL,  Rbsponpkst. 

QamingSeHing^Flace  used  far  Betting^  What  is— 1^  cfe  17  Vict.  c.  119, 

88.  1,  3. 

Dog*rac68  were  held  in  an  inclosed  field  hired  for  the  porpofle  by  a  com- 
mittee, the  public  being  admitted  to  a  reserved  portion  of  the  field  on  payment 
of  a  small  sum.  The  appellant  attended  the  races,  and  moved  about  the 
reserved  portion,  making  bets  with  various  persons  there : — 

ffddf  that  the  appellant  did  not  use  a  place  for  the  purpose  of  betting  with 
persons  resorting  thereto,  within  the  meaning  of  as.  1  and  3  of  16  &  17  Vict. 
c.  119,  and  therefore  was  not  liable  to  be  co^victed  for  an  offence  under  those 
sections. 


Case  stated  under  20  &  21  Vict.  c.  43,  by  the  stipendiaty 
magistrate  of  the  district  of  Stoke-upon-Trent. 

The  appellant  was,  on  the  19th  of  August,  1884,  convicted  by 
the  magistrate  on  an  information  laid  by  the  respondent,  a 
superintendent  of  police,  charging  that  the  appellant  **  being  a 

(1)  Law  Rep.  9  Q.  B.  258. 
(2)  See  Seg.  v.  Jtuiices  of  Birmingham  (40  J.  P.  132). 
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peison  using  a  certain  place,  to  wit,  a  field  situated  at  West       1885 
Brompton,  in  the  parish  of  Wolstanton,  in  the  county  of  Stafford,       snow 
unlawfully  did  use  the  said  place  for  the  purpose  of  betting  with       i^^^ 
persons  resorting  thereto  upon  certain  events  and  contingencies 
of  and  relating  to  certain  dog-races,  contrary  to  the  provisions  of 
the  statute  16  &  17  Vict  c.  119." 

The  following  facts  were  proved  before  the  magistrate,  and 
stated  in  the  case : — On  the  7th  of  July,  1884,  dog-races  for  prizes 
open  for  public  competition  after  entries  made  by  the  owners  of 
the  dogs,  were  held  in  an  inclosed  field,  about  five  acres  in  extent, 
in  the  parish  of  Wolstanton,  which  field  had  on  a  former  occasion 
been  used  for  a  similar  purpose.  The  ground  had  been  let  for 
hire  for  the  purposes  of  the  race  meeting  to  a  committee  who 
carried  out  the  arrangements  for  the  racing,  and  the  admission 
of  the  persons  who  resorted  to  the  gisound. 

The  public  were  admitted  to  one  portion  of  the  field  (which 
was  divided  by  a  rope  from  that  part  of  the  field  on  which  the 
races  were  run)  on  payment  of  an  entrance  fee  of  6(2.  each  to  the 
gatekeeper,  appointed  by  the  committee. 

The  public  had  access  also  to  another  portion  of  the  field,  also 
divided  by  a  rope  from  that  part  of  the  field  on  which  the  races 
were  run,  and  forming  one  side  of  such  field,  of  the  length  of 
about  100  yards,  and  about  7  yards  in  depth,  on  payment  of  an 
entrance  fee  of  Is.  each  to  the  gatekeeper.  A  great  number  of 
persons  (many  hundreds)  were  present  at  the  race  meeting, 
within  both  the  reserved  portions  of  the  field,  the  appellant  being 
in  the  latter. 

The  appellant  was  seen  to  receive  from,  and  pay  money  to, 
persons  with  whom  he  had  been  heard  to  make  bets.  He  had  no 
particular  location  on  the  reserved  space ;  but  during  the  after- 
noon freely  moved  about  in  the  reserved  ground.  He  carried  no 
umbrella ;  had  no  box,  stool,  or  satchel,  nor  any  distinctive  mark, 
and  did  not  exhibit  his  name. 

The  magistrate  was  of  opinion  that  the  case  was  governed  by 
EaskDood  v.  Miller  (1),  and  convicted  the  appellant  in  the  penalty 
of  20Z.  and  a  sum  for  costs. 

If  the  Court  should  be  of  opinion  that  the  magistrate's  decision 

(1)  Law  Rep,  9  Q.  B.  440, 
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was  wrong,  the  Gonviction  was  to  be  quashed.  If  his  deciBion 
was  right,  the  case  was  to  be  remitted  to  him  in  order  to  enforce 
the  conviction. 


March  2.  John  Bose^  for  the  appellant.  It  is  contended  that 
the  appellant  cannot  be  conyicted  of  an  offence  under  s.  3  of 
16  &  17  Vict.  c.  119  (1),  because  he  did  not  use  a  place  for  the 
purpose  of  betting  with  persons  resorting  thereto,  within  the 
meaning  of  that  Act.  The  appellant  was  not  the  owner  or 
occupier  of  these  grounds,  and  therefore  the  decisions  in  Hai^ 
T.  Corporation  of  Sheffield  (2),  Eastwood  y.  Miller  (3),  and  Beg.  y. 
Cooh  (4)  do  not  apply. 

[LoBD  CioLEBiDGE,  C.J.  How  do  you  distinguish  Eashoood  y. 
MUler  (3)  ?  Why  is  not  the  '^  place  used  "  under  s.  3  the  same 
as  the  place  owned  or  occupied  ?] 

The  answer  is  that  the  user  must  be  ejusdem  genms  with 
ownership  or  occupation ;  otherwise  the  decisions  in  the  cases  of 


(1)  By  16  &  17  Vict.  c.  119,  s.  1 : 
"  No  house,  office,  room,  or  other  place, 
fifaall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or 
keeper  thereof,  or  any  person  using 
the  same,  or  any  person  procured  or  em- 
ployed by,  or  acting  for  or  on  behalf  of 
such  owner,  occupier,  or  keeper,  or  per- 
son using  the  same,  or  of  any  person 
having  the  care  or  management,  or  in 
any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting 
thereto;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received 
by  or  on  behalf  of  such  owner,  occupier, 
or  keeper,  or  person  as  aforesaid,  as 
or  for  the  consideration  of  any  assur- 
ance, imdertaking,  promise,  or  agree- 
ment, express  or  implied,  to  pay  or  give 
thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  re- 
lating to  any  horse  race,  or  other  race, 
fight,  game,  sport,  or  exercise,  or  as  or 
for  the  consideration  for  securing  the 
paying  or  giving  by  some  other  person 
of  any  money  or  valuable  thing  on  any 


such  event  or  contingency  as  aforesaid.'' 
By  s.  8 :  "Any  person  who  being  the 
owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the 
same  for  the  purposes  hereinbefore 
mentioned,  or  either  of  them,  or  sdt 
person  who  being  the  owner  or  oocupier 
of  any  house,  room,  office,  or  other 
place,  shall  knowingly  or  wilfully  per- 
mit the  same  to  be  opened,  kept,  or 
used  by  any  other  person  for  the  pur- 
poses aforesaid,  or  either  of  them,  or 
any  person  having  the  care  or  manage- 
ment of,  or  in  any  manner  assisting  in 
conducting  the  business  of  any  house, 
office,  room,  or  place  opened,  kept,  or 
used  for  the  purposes  aforesidd  or  either 
of  them,  shall  on  summary  conviction 
thereof  before  any  two  Justices  of  the 
peace,  be  liable  to  forfeit  and  pay  such 
penalty  not  expeeding  100/.  as  shall  be 
adjudged  by  such  justices.*' 

(2)  Law  Rep.  10  Q.  B.  102. 

(3)  Law  Rep.  9  Q.  B.  A40. 

(4)  13  Q.  B.  D.  377. 
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Doggett  v.  CaUerns  (1),  Shaw  y.  Marleg  (2),  Bows  y.  Femwiek  (3),       1885 
and  Oattaumy  y.  Maries  (4)  were  unneceflsary.    The  principle  of       show 
all  those  cases  is  that  tiiere  must  be  some  place  (defined  by       ^^ 
placing  a  box  on  the  ground  or  sticking  an  umbrella  into  it,  or 
the  like)  occupied  or  used  by  a  person  for  the  purpose  of  betting 
idth  persons  resorting  thereto.       ; 
The  respondent  did  not  appear^ 

Ctn\  €idv.  ifulL 

March  4^  Smith,  J«  This  case  was  argued  two  days  ago,  before 
Lord  Coleridge  and  myself,  and  I  haye  now  to  deliyer  the  judg- 
ment of  the  Court. 

The  question  raised  in  the  case  stated  by  the  magistrate,  is 
whether  the  appellant  could  or  could  not  be  conyicted  under 
16  &  17  Vict.  c.  119,  ss.  1,  3.  The  magistrate  conyicted  him 
upon  the  authority  of  Eastwood  y.  Miller.  (5)  We  are  of  opinion 
that  the  conyiction  cannot  be  affirmed. 

The  statute  was  passed  for  the  purpose  of  preyenting  persons 
from  keeping  betting-houses  or  other  places  for  the  purpose  of 
betting  with  persons  resorting  thereto.  That  is  clear  from  the 
language  of  s.  1,  which  is:  " no  house,  office, room,  or  other  place 
shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the  same  ^  .  •  i. 
betting  with  persons  resorting  thereto.*'  In  order,  therefore,  to 
constitute  an  offence  under  the  Act  there  must  be  some  place 
occupied, .  kept,  or  used  by  the  person  sought  to.be  conyicted, 
for  the  purpose  of  betting  with  persons  resorting  thereto.  The 
persons  resorting  thereto  do  not  commit  the  offence  aimed  at  by 
the  Act.  Thus  in  Shato  v.  Morley  (2)  a  kind  of  wooden  shed  was 
held  to  be  an  ^'  office  "  and  a  "  place  "  kept  ios  the  purpose  of 
betting  with  persons  resorting  thereto  within  the  meaning  of  the  . 
Act.  So  also  in  Bows  y.  FenwicJe  (3)  w£ts  an  umbrella  stuck  into 
the  ground;  and  so  in  OaUaway  y.  Maries  (4)  was  a  wooden 
box  plaoed  on  the  ground*  In  Eastwood  y.  MiUer  (5)  the  occu- 
pier of  some  inclosed  grounds,  the  whole  of' which  he  kept  for 

(1)  17  C.  B.  (N.S.)  669;  34  L.  J.  (3)  Law  Rep.  9  C.  P.  339. 
C.  P.  159.  (4)  8  Q.  B.  D.  276. 

(2)  Law  Rep.  3  Ex.  137.  (6)  Law  Rep.  9  Q.  B.  440. 
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^^       the  purpose  of  betting,  was  held  liable  to  conviction  for  an 
Snow       offence  against  the  statute.    We  think  that  the  learned  mogis- 
HiLL.       trate  has  taken  a  wrong  yiew  of  the  decision  in  Eastwood  v. 
Milter.  (1)    Upon  the  facts  found  in  the  present  case  the  appel- 
lant did  not,  we  think,  keep  or  use  any  place  for  the  purpose  of 
betting  with  persons  resorting  thereto.    He  was  simply  walking 
about  the  field,  making  bets  with  the  other  persons  who  were 
present,  and  we  do  not  think  that  what  he  did  comes  within  the 
purview  of  the  Act. 
There  will,  therefore,  be  judgment  for  the  appellant. 

Jt^dgmetUfor  the  appeUaini. 

Solicitors  for  appellant :  Purkis  &  (%>.,  fw  A.  B,  D.  Sword, 

Hanky. 

W.  A. 


jfofYift  la  HOPKINSON  V.  GAUNT  and  Otheks. 

Mine— Coat  Mines  Begulation  Act,  1872  (36  &  36  Vict,  c  76), ».  18— CSbad^ 
weigher ^  Appointment  qf-^Qnalification — Person  "  JS^ployed  in  ike  Mme.^ 

By  the  Goal  Mines  Begulation  Act,  1872,  s.  18,  the  persons  employed  in  a 
mine,  and  paid  according  to  the  weight  of  the  mineral  gotten  by  them,  may,  at 
their  own  cost,  station  a  check-weigher  at  the  place  appointed  for  the  weighing 
of  such  mineral,  in  order  to  take  an  accoimt  of  the  weight  thereof  on  behalf  of 
the  persons  by  whom  he  is  so  stationed ;  and  '*  the  check-weigher  shall  be  one 
of  the  persons  em^doyed  either  in  the  mine  at  which  he  is  so  stationed,  or  ix 
another  mine  belonging  to  the  owner  of  that  mine." 

The  plaintiff,  a  check-weigher  duly  appointed  under  s.  18,  received  a  fort- 
night's notice  to  quit  his  employment  from  the  men  employed  m  the  mine. 
Before  the  notice  expired,  the  men  held  a  fresh  election,  at  which  the  plaintif 
(with  others)  presented  himself  as  a  candidate,  and  was  agdn  appointed : — 

Held,  that  the  true  construction  of  s.  18  was  to  limit  the  class  of  persons 
from  whom  the  naen  might  appoint  a  check-weigher  to  persons  employed  in  the 
mine  by  the  mine-owner;  that  the  plaintiff  ceased  to  have  any  employment 
under  the  mine-owner  when  he  was  first  appointed  check-weigher  by  the  men ; 
and  therefore  tliat  Ills  second  appointment  was  invalid. 

AoTioK  in  the  Nottingham  County  Court. 

The  plaintiff  in  his  particulars  claimed  102.  damages  for  an 
assault  committed  by  the  defendants  on  the  15th  of  August,  1884. 

The  following  facts  were  proved  or  admitted  at  the^trial,  and 
appeared  on  the  county  court  judge's  notes : — 

(1)  Law  Bep.  9  Q.  B.  440. 
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On  the  23rd  of  February,  1883,  the  plaintiff  was  appointed  a       1885 
check-weigher  by  and  on  behalf  of  the  men  employed  in  the    hopkinbox 
WoUaton  Golliery,  in  the  county  of  Nottingham.     It  was  ad-      oaunt 
mitted  tiiat  at  that  date  the  plaintiff  was  a  person  **  employed  in 
the  mine"  by  the  Wollaton  Colliery  Company,  and  that  he 
tras  duly  appointed  under  the  provisions  of  the  Coal  Mines  Begu- 
latiott  Act,  1872  (35  &  36  Vict.  c.  76),  s.  18.  (1)    He  continued 
to  act  as  such  check-weigher  until  the  30th  of  July,  1884,  when 
he  receiyed  notice  to  leaye  his  employment  in  fourteen  days.' 
This  notice  was  signed  by  the  secretary  to  the  check  fund  com- 
mittee acting  on  behalf  of  the  men  employed  in  the  mine,  and  the 
notice  was  given  because  the  men  intended  to  reduce  the  check- 


(1)  36  &  3e  Vict.  c.  76,  b.  18, 
enacts:  '*The  persons  who  are  em- 
ployed in  a  mine  to  which  this  Act 
applies^  and  are  paid  according  to  the 
weight  of  the  mineral  gotten  by  them, 
may,  at  their  own  cost,  station  a 
person  (is  this  Act  referred  to  as  a 
'check-weigher')  at  the  place  ap- 
pointed for  the  weighing  of  such 
mineral,  in  order  to  take  an  account 
of  the  weight  thereo^on  behalf  of  the 
persons  by  whom  he  is  so  stationedi 
The  check-weigher  shall  be  one  of  the 
persons  employed  either  in  the  mine 
at  which  he  is  so  stationed  or  in 
another  mine  belonging  to  the  owner 
of  that  mine.  He  shall  have  every 
facility  afforded  to  him  to  take  a 
correct  account  of  the  weighing  for 
the  persons  by  whom  he  is  so  sta- 
tioned; and  if  in  any  mine  proper 
facilities,  are  not  afforded  to  the  check- 
weigher  as  required  by  this  section, 
the  owner,  agent,  and  manager  of  such 
mine  shall  each  be  guilty  of  an  offence 
against  this  Act,  unless  he  prove  that 
he  had  taken  all  reasonable  means,  by 
enforcing  to  the  best  of  his  power  the 
provisions  of  this  section,  to  prevent 
fluch  contravention  or  non-compliance. 

**  The  check-weigher  shall  not  be. 
authorized  in  any  way  to  impede  or 
interrupt  the  working  of  the  mine,  or 
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to  interfere  with  the  weighing,  but 
shall  be  authorized  only  to  take  such 
account  as  aforesaid,  and  the  absence 
of  the  check-weigher  shall  not  be  a 
reason  for  interrupting  or  delaying 
such  weighing. 

^  If  the  owner,  agent,  or  manager 
of  the  mine  desire  the  removal  of  a 
check-weigher  on  the  ground  that 
such  check-vreigher  has  impeded  or 
interrupted  the  working  of  the  mine, 
or  interfered  with  the  weighing,  or  has 
otherwise  misconducted  himself,  he 
may  complain  to  any  court  of  sum- 
mary jurisdiction,  who,  if  of  opinion 
that  the  owner,  agent,  or  manager 
shews  sufficient  primft  &oie  ground  for 
the  removal  of  such  check-weigher, 
shall  call  upon  the  check-weigher  to 
shew  cause  against  his  removaL  On 
the  hearing  of  the  cas^  the  Court 
shall  hear  the  parties,  and  if  they 
think  that  at  the  hearing  sufficient 
ground  is  shewn  by  the  owner,  agent, 
or  manager  to  justify  the  removal  of 
the  check-weigher,  shall  make  a  sum- 
mary order  for  his  removal,  and  the 
check-weigher  shall  thereupon  be  re- 
moved, but  without  prejudice  to  the 
stationing  of  another  check-weigher 
in  his  place.  The  Court  may  in  every 
case  make  such  order  as  to  the  costs 
of  the  proceedings  as  they  think  fit." 
T  2 
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1885  weigher's  wages  from  35^.  to  30&  per  week.  The  plaintiff  was 
HoFKiNBoir  informed  in  the  notice  that  he  was  eligible  for  re-appointmfiait 
Gauht.  ^^  ^^®  reduced  rate  of  wages.  On  the  11th  of  August  the  mesk 
held  an  election  for  the  office  of  check-weigher.  Six  candidates 
(including  the  plaintiff)  presented  themselyes  for  election,  and 
the  plaintiff  was  again  appointed  check-weigher.  The  notice  to 
leaye  giyen  to  the  plaintiff  expired  on  the  13th  of  Augii8t»  On 
the  morning  of  the  15th  of  August  the  plaintiff  tried  to  enter  the 
machine-house  where  the  coals  were  weighed  for  the  purpose  of 
performing  the  duties  of  a  check-weigher,  but  was  foreiblj  pre* 
rented  from  catering  the  machine-house  by  the  four  defendants. 
It  was  admitted  that  the  defendants,  who  were  all  men  employed 
by  the  mine-owners,  the  WoUaton  Colliery  Company,  and  acting 
under  their  direct  orders,  used  no  more  force  than  was  necessary 
to  preyent  the  plaintiff  entering  the  madune-house. 

Upon  these  facts  the  learned  county  court  judge  gaye  judgment 
for  the  plaintiff,  and  assessed  the  damages  at  20«. 

The  defendants  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  eause  why  this  judgment  should  not  be  set  aside,  and  judg- 
ment entered  for  the  defendants. 

Atherley  JoneSy  for  the  plaintiff,  shewed  cause.  The  plaintiff  at 
the  time  of  his  re-appointment  on  the  11th  of  August,  1884,  was 
employed  in  the  mine  within  the  meaning  of  s.  18  of  the  Coal 
Mines  Begulation  Act,  1872,  and  therefore  was  capable  of  being 
appointed  check-weigher.  His  employment  under  the  mine- 
owners  was  only  suspended  during  the  period  in  which  he  acted 
as  check-weigher ;  it  neyer  entirely  ceased.  The  object  of  the 
legislature  was  merely  to  ensure  that  the  person  appointed  check- 
weigher  should  be  a  person  known  to  the  employers.  To  secure 
that  object  the  Act  makes  it  a  condition  precedent  that  he  should 
be  employed  ^'  in  the  mine,"  and  by  s.  72  ^^  mine "  includes  all 
works  and  machinery  both  below  ground  and  aboye  ground.  The 
plaintiff  at  the  date  of  his  re-appointment,  therefore,  had  the 
qualification  specified  in  the  Act.  It  is  contended  that  what 
occurred  with  respect  to  his  re-appointment  was,  in  substance^ 
only  a  continuance  of  his  former  seryice  at  the  reduced  wages. 

Sir  EardingeOiffardy  Q,0.  {Appleton  with  him),  for  the  defend- 
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ants,  supported  the  rule.  The  plainti£f  was  not  a  person  **  em-  1885 
ployed  in  the  mine "  by  the  mine-owners  at  the  date  of  his  re-  hopkwson" 
appointment,  and  therefore  was  not  capable  of  being  appointed  q^^ 
check-weigher*  The  legislature  intended  that  the  persons  who 
were  to  appoint,  should  be  the  persons  employed  by  the  mine- 
owner  to  get  the  coal,  and  that  the  person  elected  should  be  one 
of  their  number,  and  so  competent  to  weigh  the  coals  on  their 
behalf.  When  the  Act  of  1872  was  pstssed  there  were  no  persons 
employed  in  the  mine  except  those  employed  by  the  mine-owner. 
The  Act  makes  it  a  condition  precedent  that  the  check-weigher 
should  be  selected  from  that  body  of  men.  When  once  a  person 
has  left  the  employment  of  the  owner  (as  happened  here  when 
the  plaintiff  became  check-weigher  in  1883)  it  is  within  the 
mischief  aimed  at  by  the  statute  that  he  should  be  capable  of 
being  appointed  check-weigher  for  the  men ;  otherwise  the  effect 
would  be  to  let  in  persons  who  were  strangers  to  the  mine- 
owners. 

Mathew,  J.  I  am  of  opinion  that  the  judgment  of  the  county 
court  judge  should  be  reyersed.  His  decision  turned  upon  the 
construction  of  s.  18  of  the  Coal  Mines  Begulation  Act,  1872. 
Erom  the  feu^ts  stated  in  the  judge's  note,  it  is  impossible  to 
come  to  any  other  conclusion  than  that  the  first  appointment  >Df 
the  plaintiff  as  check-weigher  was  determined  by  the  notice  to 
leave,  given  to  him  by  the  men  on  the  30th  of  July,  1884,  and 
that  the  election  which  took  place  on  the  11th  of  August  was 
a  fresh  election  of  a  check-weigher  on  behalf  of  the  men.  The 
question  is,  did  the  plaintiff  at  the  time  of  that  fresh  election 
continue  to  possess  the  qualification  for  election  suggested  by 
8.  18,  which  provides  that  the  check-weigher  shall  be  a  person 
'^  employed  either  in  the  mine  at  which  he  is  stationed,  or  in 
somo  other  mine  belonging  to  the  owner  of  that  mine  ?  "  Is  a 
person  employed  by  the  men,  and  not  by  the  mine-owner,  within 
the  meaning  of  those  words  ?  I  am  of  opinion  that  he  is  not.  I 
think  that  the  word  "employed  "  in  s.  18  means  "  employed  by 
the  owner  of  the  mine."  No  other  class  of  persons  than  those 
employed  by  the  owner  was  present  to  the  mind  of  the  legisla- 
ture when  the  Act  was  passed;  and  it  was  thought  reasonable 

2T2  2 
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1885  that  the  check-weigher  appointed  by  the  men  should  be  selected 
HopKixsoN  from  that  class.  I  entertain  no  doubt  that  the  construction  I 
Qj^^'jj^  have  indicated  is  the  true  construction  of  the  Act.  It  is  clear  to 
my  mind  that  the  plaintiff  did  not  answer  the  description  of  a 
person  employed  by  the  owner  of  the  min^  when  he  was  re- 
appointed a  check-weigher.  I  therefore  think  that  this  rule 
must  be  made  absolute  to  enter  judgment  for  the  defendants. 

Smith,  J.  I  am  of  the  same  opinion.  I  think,  on  the  trae 
construction  of  s.  18,  that  a  check-weigher  at  the  time  of  his 
election  by  the  men  must  be  employed  by  the  owner  of  the 
mine.  I  think  it  is  clear  that  the  plaintiff's  employment  by  the 
inine-owner  ceased  when  he  was  appointed  check-weigher  for  the 
men  in  1883,  and  he  then  entered  upon  a  new  employment, 
which  WM  an  employment  by  the  men.  Upon  the  facts,  the 
contention  for  the  plaintiff  that  his  employment  by  the  mine 
owners  was  never  discontinued  cannot  be  maintained.  I  am  also 
of  opinion  that  he  entered  upon  a  new  contract  of  service  by 
virtue  of  the  election  held  by  the  men  on  the  11th  of  August, 
1884.    This  rule  must,  therefore,  be  made  absolute. 

Bide  absolute.    Leave  to  appeal  was  refnaei. 

Solicitor  for  plaintiff:  J.  W.  Hickiny  for  IF.  J.  Clegg  &  Sons, 
Sheffield. 

Solicitors  for  defendants:  Taylor,  Hoare,  Taylor  dt  Box,fi^ 
Sunt  db  Williams,  Nottingham. 
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[IN  THE  COURT  OF  APPEAL.]  1885 

Ex  FABTs  ROSTER.    Ik  bb  PARK.  

Bankruptcy — Judgment  Summons — Committal — Order  to  pay  Debt  hy  InUal* 
menu — ^**  Meam  to  pay  " — Money  arising  from  Gift — Debtors  Act^  1869 
(32  <£;  33  VicL  c.  62),  s,  5,  subs.  2. 

» 

Per  Cotton  and  Lindley,  L.JJ. : — 

For  the  purpose  of  determining  whether  a  judgment  debtor  has  had  "  the 
means  to  pay  "  the  judgment  debt,  with  the  view  of  making  an  order  for  his 
committal  under  sub-s.  2  of  s.  5  of  the  Debtors  Act,  1869,  money  derived  from 
a  gift  may  be  taken  into  account  It  is  not  necessary  that  the  "  means  to  pay  ** 
should  have  been  derived  from  the  debtor's  earnings,  or  from  a  fixed  income. 

Appeal  from  the  refusal  of  Cave,  J.,  to  commit  a  judgment 
debtor  for  non-compliance  with  an  order  made  on  a  judgment 
summons. 

On  the  30th  of  October^  1883,  judgment  w£ts  recovered  in  an 
action  brought  in  the  Queen's  Bench  Division  by  Bobert  Eoster 
against  James  Allan  Park  for  125Z.  la.  8d.  debt  and  3Z.  149.  costs. 
The  amount  not  having  been  paid,  the  plaintiff  served  a  judgment 
summons  on  the  defendant,  and  on  the  17th  of  December,  1883, 
an  order  was  made  that  the  defendant  should  pay  the  amount  of 
the  debt  and  costs  by  monthly  instalments  of  51.,  the  first  pay- 
ment to  be  made  on  the  1st  of  January,  1884.  The  defendant 
made  no  payment  in  compliance  with  this  order,  and  on  the  3rd 
of  April,  1884,  four  monthly  instalments  being  unpaid,  the  plain- 
tiff served  him  with  a  summons,  calling  on  him  to  appear  person- 
ally to  be  examined  on  oath  touching  the  means  which  he  had, 
or  had  had  since  the  date  of  the  order,  for  payment  of  the  instal- 
ments, and  to  shew  cause  why  he  should  not  be  committed  to 
prison  for  his  default. 

On  the  20th  of  May,  1884,  Mathew,  J.,  made  an  order  on  this 
summons  for  the  committal  of  the  defendant,  but  directed  that 
the  order  should  not  be  drawn  up  if  the  defendant  paid  101.  in  a 
month  and  21.  a  month  afterwards.  The  defendant  did  not  pay 
the  lOZ.  within  a  month,  and  the  order  for  his  committal  was 
drawn  up,  and  on  the  12th  of  July  he  was  arrested  and  lodged  in 
HoUoway  Gaol.    On  the  17th  of  July  he  paid  the  201.  and  costs, 
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1885,       and  was  released.     He  paid  no  further  monthly  instalments,  and 

Bxpabte"'  on  the  10th  of  September,  five  instalments  of  5Z.  each  being  due 

KosTEE.      {fQu^  him^  the  plaintiflT  served  him  with  another  judgment  snm- 

Pabk.       mens.    The  defendant  w£ts  examined,  and  he  admitted  that  since 

his  arrest  in  July  he  had  had  the  sum  of  60Z.  in  his  possession. 

This  sum  was  derived  from  an  allowance  of  5Z.  per  week  whieli 

was  made  to  him  by  his  brother  as  a  voluntary  gift.    He  h^d 

been  in  receipt  of  the  allowance  for  some  years.   Cave,  J.,  refused 

to  make  an  order  of  committal.  There  was  no  note  of  the  reasons 

given  by  the  learned  judge  for  his  decision,  but  the  appellant's 

counsel  stated  that  he  expressed  an  opinion  that,  as  the  allowance 

made  by  the  brother  to  the  debtor  was  purely  voluntary,  the 

debtor  had  not,  within  the  meaning  of  s.  5,  sub-s.  2  (1)  of  the 

Debtors  Act,  1869,  had  "  the  means  to  pay  "  the  instalments. 

The  plaintiff  appealed. 

F,  Cooper  Willis,  for  the  appellant.  The  evidence  shews  that 
the  respondent  had  had  the  means  to  pay  the  instalments.  It  is 
immaterial  from  what  source  the  money  which  he  has  had  in  his 
possession  was  derived. 

{Brett,  M.E.  The  object  of  the  application  is  to  put  a  screv 
on  the  brother.] 

Credit  was  given  by  the  appellant  to  the  respondent  on  the 
faith  of  his  then  having  an  allowance  from  his  brother,  which 
had  been  paid  to  him  for  many  years.   The  object  of  the  applica- 

« 

tion  is,  not  to  obtain  a  prospective  order  for  payment  of  the  debt 
out  of  the  allowance,  but  to  punish  the  del)tor  for  not  having  paid 
the  instalments  when  he  had  the  means  of  doing  so  in  his  posses- 
sion. When  the  order  for  committal  was  made  on  the  previous 
occasion  he  paid  at  once. 

(1)  Sect,  5  provides  that  "  Subject  "  Provided  (inter  alia) 

to  the    provisions  hereinafter    men-  "(2)  That  such  jurisdiction  fihall 

tioned,  and  to  the  prescribed  rules,  only  be  exercised  where  it  is  proved 

any  Court  may  commit  to  prison  for  a  to  the  satisfaction  of  the  Court  thai 

term  not  exceeding  six  weeks,  or  until  the  person  making  default  either  has 

payment  of  the  sum  due,  any  person  or  has  had  since  the  date  of  the  order 

who  makes  default  in  payment  of  any  or  judgment  the  means  to  pay  the 

debt  or  instalment  of  any  debt  due  sum  in  respect  of  which  he  has  made 

from  him  in  pursuance  of  any  order  default,  and  has  refused  or  neglected, 

or  judgment  of   that  or  any  other  or  refuses    or    neglects,  to  pay  the 

competent  Court.  same." 


Pabx. 
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The  Bespondent  in  person.    A  bankraptcy  notice  was  served  on       1885 
me,  and  I  could  not,  consistently  with  the  claims  of  my  other    ExPAsn 
creditors,  pay  the  instalments. 

Bbett,  M.B.  .1  will  only  say  that  the  appellant  has  not  satis- 
fied me  that  Oaye,  J.^  was  wrong  in  sajring  that  it  had  not  been 
•shewn  that  the  debtor  had  had  the  means  of  paying  the  instal- 
ments. 

CioTTON,  L. J.  We  do  not  really  know  what  the  rule  laid  down 
by  Cave,  J.,  was.  In  my  view  sub-s.  2  applies  if  the  debtor  has 
had  from  any  source  whatever  '^  the  means  to  pay  "  the  debt.  I 
think  it  would  be  wrong  to  say  that  it  does  not  apply  if  the 
means  of  paying  have  been  derived  from  a  gift.  But  I  do  not 
dissent  from  the  view  entertained  by  the  oth^r  members  of  the 
Court  that  there  is  not  sufficient  evidence  that  the  respondent 
has  had  the  means  of  pajring  the  debt. 

LiNDLET,  L.  J.  It  appears  to  me  utterly  immaterial  how  the 
debtor  obtained  the  means  of  paying  the  debt — ^whether  he 
obtained  it  by  gift,  or  charity,  or  in  any  other  way.  But  all 
we  know  is  that  the  debtor  has  had  an  allowance  of  51.  a  week 
from  his  brother ;  it  does  not,  in  the  absence  of  fuller  informa- 
tion as  to  his  position,  follow  that  he  has  had  the  means  of  paying 
the  debt. 

Solicitor  for  appellant :  W.  F.  Stokes. 

W.  L.  a 
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1885  [IN  THE  OOUBT  OP  APPEAL.] 

'^''^'  ^'  Ex  PABTB  WHITE.    Ik  be  WHITE, 


Bankm^U^ — Bi»chargt  if  Bankrupt — Condition — Ooniraeiing  DM  vriAomi 
recuonahle  or  probable  Ground  ijf  Expectation  of  being  o^  to  pay  it-^ 
Bankruptcy  Act,  1883  (46  A  47  Vict.  c.  52),  $.  28,  subs.  3  (c). 

Two  partners,  who  had  no  capital  of  their  own,  commenced  business  by 
means  of  b(MTOwed  money,  assigning  to  the  lender  as  securit  j  their  leasehold 
premises,  the  goodwill  of  their  business,  and  all  their  existing  and  aftstHMqured 
stock-in-trade,  fixtures,  furniture,  and  book-debts,  giving  him  powtt  to  take 
possession  at  any  time.  They  contracted  debts  in  carrying  on  the  business^ 
and  became  bankrupts.  The  mortgagee  took  possession  under  his  deed,  and 
his  security  was  insufficient.  The  r^istrar  granted  the  bankrupts  a  discharge, 
on  condition  of  their  consenting  to  judgment  being  entered  up  against  than 
by  the  trustee  for  the  whole  of  the  debts  provable  in  the  bankruptcy: — 

Held,  that  the  bankrupts  had  contracted  debts  without  having  at  the  time 
of  contracting  them  any  reasonable  or  probable  ground  of  expectation  of  beii^ 
able  to  pay  them,  and  that  the  registrar's  decision  was  right. 

Appeal  from  an  order  of  Mr,  Begistrar  Pepys,  granting  to  the 
bankrupts  a  conditional  order  of  discharge. 

Walter  White  and  E.  G,  Winter  carried  on  in  partnership  the 
business  of  npholsterers»  house  painters,  and  decorators.  "When 
they  commenced  business  they  had  no  capital,  and  they  borrowed 
8000Z.  for  the  purposes  of  their  business  from  A.  0.  Bayly*  The 
money  was  lent  on  the  terms  of  its  repayment,  together  with  such 
a  sum  in  lieu  of  interest  as  should  be  equal  to  two-fifths  of  the 
net  profits  of  the  business,  being  secured  by  a  mortgage  of  the 
leasehold  premises  of  the  borrowers  and  their  fixtures,  stock-in- 
trade,  &c.  By  the  mortgage  deed,  dated  the  21st  of  August,. 
1880,  the  mortgagors  covenanted  with  the  mortgagee  to  repay 
the  8000Z.  on  demand  by  him,  his  executors,  administrators,  or 
assigns.  And  also,  until  he  should  demand  the  repayment  of  the 
3000Z.,  or  (not  being  sooner  than  ten  years  from  the  date  of  the 
deed)  the  mortgagors  should  yoluntarily  pay  off  the  same,  to  pay 
to  the  mortgagee  such  a  sum  in  lieu  of  interest  on  the  30002.  as 
should  be  equal  to  two-fifths  of  the  net  profits  of  the  business. 
And  the  mortgagors  demised  to  the  mortgagee  their  leasehold 
premises  for  the  unexpired  residue  of  the  term  for  which  they 
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held  them  (wanting  the  last  day  thereof)^  subject  to  redemption  1885 
as  therein  mentioned.  And  they  also  assigned  to  the  mortgagee  ExrABis^ 
all  the  machinery^  plants  fixtures,  effects  and  things  then  affixed  ^^^^^ 
to,  or  which  were  in  or  about  the  leasehold  premises^  and  all  the  .whtu. 
stock-in-trade,  furniture,  articles,  effects,  or  things  on  the  pre- 
mises then  belonging  to  the  mortgagors,  or  either  of  them,  in 
respect  of  the  business,  or  used  in  ot  belonging  to  the  same  in 
the  place  where  the  same  was  carried  on,  or  in  any  other  place  or 
places  whatsoeyer ;  and  all  the  beneficial  interest  and  goodwill  of 
the  mortgagors,  or  either  of  them,  o^  in,  or  concerning  their 
business;  and  ako  all  the  book  and  other  debts  then  due  or 
owing  or  belonging  to  the  mortgagors,  or  either  of  them,  on 
account  of,  or  in  connection  with  their  business ;  and  also  all  the 
book  and  other  debts  which  might  at  any  time  or  times  therein- 
after during  the  continuance  of  the  security  be  due  or  owing  or 
belonging  to  the  mortgagors,  or  either  of  them,  on  account  of  or 
in  connection  with  their  business.  To  haye  and  to  hold  the  same 
unto  the  mortgagee,  subject  to  the  proyision  for  redemption 
thereinafter  contained.  And  it  was  thereby  declared  that  all  the 
stock-in-trade,  fixtures,  fdmiture,  goods,  wares,  merchandize, 
articles,  effects,  and  things  which  should  during  the  continuance 
of  the  security  be  brought  on  the  leasehold  premises,  or  should  be 
in  any  other  place  or  places  in  the  actual  or  constructiye  posses- 
sion of  the  mortgagors,  or  either  of  them,  on  account  of  or  in  con- 
nection with  the  business,  should  be  included  in  the  security,  and 
be  subject  to  the  proyisions  thereof,  in  the  same  manner  as  if  the 
same  had  been  in  existence  at  the  date  of  the  deed  and  assured 
thereby,  and  although  the  same  or  any  part  thereof  might  not  be 
capable  of  passing  by  law  by  the  assignment  thereinbefore  con- 
tained. And  it  was  agreed  and  declared  that  it  should  be  lawful 
for  the  mortgagee  at  any  time,  so  long  as  any  principal  or  otiier 
money  should  remain  due  or  owing  on  the  security  of  the  mort- 
gage, to  take  possession  of  and  hold  and  enjoy  all  and  singular 
the  premises  thereinbefore  expressed  to  be  thereby  demised  and 
assigned  for  the  purposes  of  the  security,  but  that  until  possession 
should  be  so  taken  the  demised  and  assigned  premises  shoidd 
remain  in  the  possession  of  the  mortgagors.  The  mortgagors 
also  coyenanted  that  they  would  not,  so  long  as  any  money  should 
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1885  be  omng  on  the  security  of  the  deed,  without  the  previous 
jhLPABTK  consent  of  the  mortgagee,  remove  the  premises  thereinbefore 
expressed  to  be  thereby  tussigned,  or  any  of  them,  from  the  lease- 
hold premises,  or  any  other  premises  wherein  the  same  should  be 
ibr  the  time  being,  except  when  any  of  them,  being  fixtoies, 
furniture,  or  things  of  a  like  nature,  should  be  removed  for 
necessary  repairs  or  worn  out,  or,  being  goods,  wares,  or  merdian- 
dize,  should  have  previously  been  bona  fide  soki,aftd  the  price  paid 
or  to  be  paid  therefor  properly  entered  in  the  books  of  account 
of  the  business,  and  would  replace  such  of  the  premises  thereby 
assigned,  being  fixtures,  furniture,  or  things  of  a  like  jiature,  as 
should  be  worn  out  by  other  articles  of  the  same  or  like  kind,  at 
least  equal  to  the  present  value  of  the  articles  worn  out.  Thore 
was  also  a  power  of  sale  given  to  the  mortgc^ee  at  any  time  afto 
defaidt  in  payment  of  any  principal  or  other  sum  of  money 
intended  to  be  secured  by  the  deed. 

On  the  28th  of  April,  1884,  the  mortgagors  were  adjudicated 
bankrupts,  and  on  the  27th  of  May,  1884,  a  trustee  of  their 
property  was  appointed.  In  June,  1884,  the  mortgagee  sold  the 
stock-in-trade  and  eflfects  on  the  bankrupts'  premises.  He  also 
took  possession  of  the  leasehold  premises  and  the  other  mortgaged 
property.  The  debt  due  to  him  in  respect  of  principal  money 
and  share  of  profits  in  lieu  of  interest,  exceeded  the  value  of  the 
mortgaged  property. 

The  registrar  granted  the  bankrupts  an  order  of  discha^e, 
on  condition  of  their  consenting  to  judgment  being  entered  up 
against  them  for  the  whole  amount  of  the  debts  provable  in  the 
bankruptcy.    The  bankrupts  appealed. 

Stardey  Boulter ,  for  the  appellants.  The  only  reason  why  the 
bankrupts  have  no  assets  is  that  Bayly  has  seized  everything. 
The  effect  of  the  registrar's  order  will  be  that  they  can  never 
go  into  business  again ;  they  will  not  be  able  to  obtain  any  credit 
They  could  have  paid  every  one  in  full  but  for  Bayly's  action ; 
he  has  destroyed  their  business.  The  consequence  of  the  de- 
cision must  be  that  no  trader  who  has  given  a  bill  of  sale  of  his 
stock-in-trade  can  safely  incur  any  debts. 

[Bbett,  M.B.    That  may  be  so  if  the  bill  of  sale  includes  the 
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goodwill  of  the  trader's  business  and  all  his  property  present  and 
future.] 

Herbert  Beed,  for  the  trustee ; 

Muir  Mackenzie,  for  the  official  receiver ; 

Window,  Q.C.,  and  Frank  Evans,  for  Bayly ;  were  not  called 
upon. 


1885 


Ex  PABTI 

Wmra. 

Inbb 

Whim, 


Brett,  M.B.  It  seems  to  me  that  the  judgment  of  the  registrar 
was  right.  The  bankrupts  entered  into  business  without  any 
capital  of  their  own,  and  in  order  to  carry  on  the  business  they 
borrowed  money,  and  they  gave  to  the  lender  of  the  money  a 
mortgage  which  enabled  him  at  any  moment  to  seize  the  whole 
of  their  stock-in-trade  and  plant  and  other  property  employed  in 
the  business,  not  only  that  which  existed  at  the  date  of  the  deed, 
but  that  which  they  might  acquire  at  any  future  time.  They 
contracted  debts  in  the  course  of  their  business,  and  the  question 
is  whether  they  contracted  those  debts  without  having  at  the 
time  of  contracting  them  any  reasonable  or  probable  ground  of 
expectation  of  being  able  to  pay  them.  No  reasonable  man 
could  have  failed  to  see  that,  when  they  had  executed  such  a  deed, 
if  they  should  get  into  difficulties  in  their  business  the  first  thing 
which  the  mortgagee  would  do  would  be  to  seize  all  the  property 
and  stop  the  business.  I  agree  with  the  registrar's  decision,  and 
with  the  reasons  which  he  gave  for  it. 

Cotton,  L.J.  I  agree.  In  my  opinion,  when  the  bankrupts 
entered  into  business,  after  giving  a  mortgage  of  all  their  property 
present  and  future,  they  contracted  the  debts  which  they  con- 
tracted in  their  business  without  reasonable  or  probable  ground 
of  expectation  of  being  able  to  pay  them. 


LiNDLEY,  L.J.  I  am  of  the  same  opinion.  Of  course,  if  the 
bankrupts  have  any  surplus  assets  the  judgment  will  be  got 
rid  of. 

Muir  Mackenzie  asked  that  the  official  receiver's  costs  of  the 
appeal  might  be  allowed  out  of  the  bankrupts'  estate.  He  was 
served  with  notice  of  the  appeal. 
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White. 

In  re 

Whitb, 


Cotton,  L.  J.  We  do  not  wish  to  encourage  the  official  re- 
ceiver in  appearing  except  when  it  is  necessary  that  he  should 
do  so. 

Solicitors  for  tmstee :  Thomson,  Son,  &  Brook. 
Solicitor  for  ofScial  receiver :  W,  W.  Aldridge. 
Solicitors  for  mortgagee :  Combs,  Bayly,  <t  Henley. 

W.  L.  C. 


Jan.  90. 


[IN  THE  COURT  OP  APPEAL.] 

Ex  PARTE  BONHAAT.    In  rk  TOLLEMACHE. 

Bankruptcy — Proof — Judgment  Btbt — Evidence, 

When  in  support  of  a  claim  to  prove  a  debt  in  a  bankruptcy  the  only  evidence 
of  the  debt  is  a  judgment,  and  that  judgment  has  been  obtained  after  the  act  of 
bankruptcy,  the  judgment  debt  cannot  be  proved. 

Appeal  firom  the  refusal  of  Mr.  Begistrar  Pepys  to  admit  a  proof 
in  the  bankruptcy  of  the  Hon.  W.  L.  F.  Tollemache,  conunonly 
called  Lord  Huntingtower. 

The  fiat  waa  issued  against  the  bankrupt  on  the  2nd  of  Sep- 
tember,  1842,  upon  an  act  of  bankruptcy  which  was  completed  on 
the  2nd  of  August,  1842.  The  bankrupt  died  on  the  2l8t  of 
December,  1872.  By  the  death  of  his  father,  the  Earl  of  Dysart, 
in  1878,  a  reversionary  interest  of  considerable  value,  which  had 
been  vested  in  the  bankrupt,  feU  into  possession  and  became 
available  for  the  payment  of  his  creditors.  The  proof  was  ten- 
dered by  Mrs.  Bonham,  the  widow  and  executrix  of  George  Bon- 
ham,  who  died  on  the  26th  of  April,  1874.  By  her  affidavit  of 
proof  she  said  that  the  bankrupt  was  at  and  before  the  date  and 
issuing  of  the  fiat,  as  she  verily  believed,  indebted  to  her  husband, 
and  that  the  bankrupt's  estate  was,  as  she  verily  believed,  still 
indebted  to  her  as  her  husband's  executrix  in  the  sum  of  £500, 
being  the  damages  recovered  by  him  in  the  Court  of  Queens 
Bench  on  the  21st  of  August,  1842,  in  an  action  on  the  case  upon 
promises,  upon  the  promissory  note  of  the  bankrupt  indorsed  by 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  605 

him,  for  wliich  promissory  note  her  husband^  as  she  verily  be-       1885 
lieyedy  gaye  to  the  bankrupt  the  full  amount  in  money,  less  the    ex  pabte 
discount,  before,  the  same  became  due.    As  evidence  of  the  judg-     ^^^'^• 
ment  a  copy  of  an  entry  in  the  entry  book  of  judgments  in  the  Tollemache. 
Court  of  Queen's  Bench  for  1842  was  produced,  the  copy  being 
produced  fix)m  the  Public  Record  0£Sce  and  certified  by  the 
assistant  keeper  of  the  records.    Mrs.  Bonham  was  examined  and 
cross-ex€unined  before  the  registrar,  and  she  admitted  that  she 
had  no  personal  knowledge  of  the  claim.    The  registrar  rejected 
the  claim,  on  the  ground  that  the  evidence  was  insufficient. 
The  executrix  appealed. 

Cooper  Willis,  Q.G.,  and  Sidney  Woolf,  for  the  appellant. 
Though  the  judgment  was  recovered  after  the  act  of  bankruptcy, 
the  appellant  is  entitled  to  prove  in  respect  of  it:  Ex  parte 
Helm.  (1)  The  judgment  is  not  treated  as  creating  an  entirely 
new  debt,  but  only  as  giving  a  security  for  the  old  debt :  Ex  parte 
Bryant.  (2)  If  the  debt  would  be  barred  by  the  bankrupt's  certi- 
iScate,  it  must  be  provable  in  the  bankruptcy. 

Window,  Q.C.,  and  Tate  Lee,  for  the  assignees,  were  not  heard. 

Bbett,  M.B.  I  am  prepared  to  lay  this  down,  that  when  the 
only  evidence  of  a  debt  is  a  judgment,  and  the  judgment  has  been 
recovered  after  the  act  of  bankruptcy,  the  judgment  debt  cannot 
be  proved  in  the  bankruptcy. 

Cotton  and  Lindlet,  L.JJ.,  concurred.  (3) 

Solicitor  for  appellant :  /•  B.  ChicUey. 
Solicitors  for  assignees :  Still  db  Son. 

(1)  Mont.  &  Mac.  70.  (2)  1  V.  &  B.  211,  214. 

(3)  See  next  case. 

W.  L.  C. 
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1885  [IN  THE  COURT  OP  APPEAL.] 
Ex  PABTB  ANDERSON.    In  be  TOLLEMACHE. 


Bankrvptoy — Fro^  of  Deb^ — Judgment  Debt — Proof  of  Comideraiion — 

Evidence  qf  Judgment, 

When  a  daim  is  made  to  proye  in  a  bankruptcy  in  respect  of  a  judgment  debt, 
though  the  judgment  is  prim&  facie  evidence  of  the  debt,  it  is  not  conduaiTe 
evidence,  and,  if  the  circimistances  are  suspicious,  the  Court  will  call  upon  the 
diumant  to  prove  the  consideration  for  the  judgment,  and  if  he  is  unable  to 
prove  it,  by  reason  of  the  loss  of  documents,  or  the  lapse  of  time  or  otherwise, 
the  proof  will  be  rejected. 

A  judgment  may  be  proved  by  the  production  of  a  duly  certified  copy  of  an 
entry  in  the  entry-book  of  judgments  of  the  Court  \x^  which  the  judgment  was 
recovered* 

Appeal  from  an  order  of  Mr.  Registrar  Pepys,  rejecting  a  proof 
tendered  by  Mrs.  Anderson  in  the  bankniptcy  of  the  Hon.  W.  L.  F. 
ToUemache^  commonly  called  Lord  Hnntingtower. 

The  fiat  in  bankruptcy  was  issued  on  the  2nd  of  September, 
1842,  upon  an  act  of  bankruptcy  which  was  completed  on  ihe  2nd  of 
August,  1842.  The  bankrupt  had  attained  the  age  of  twenty-one 
on  the  4th  of  July,  1841.  He  died  on  the  21st  of  December,  1872. 
His  father,  the  Earl  of  Dysart,  died  in  1878,  and  thereupon  some 
reyersionary  interests  of  the  bankrupt  fell  into  possession,  and  be- 
came ayailable  for  the  payment  of  the  creditors  in  the  bankruptcy, 
but  the  realization  was  delayed  for  some  time  in  consequence  of 
som^  legal  proceedings.  There  had  been  at  first  practically  no 
assets  for  distribution  in  the  bankruptcy.  The  reyersionary  in- 
terests had  been  mentioned  by  the  bankrupt  in  his  statement  of 
his  affairs  made  at  the  commencement  of  the  proceedings  in  the 
bankruptcy,  in  which  he  stated  that  a  negotiation  had  been  going 
on  with  some  members  of  his  family  for  the  purchase  of  those 
interests  for  25,000Z. 

On  the  25th  of  October,  1884,  a  proof  was  tendered  by  Mrs.  An- 
derson, the  executrix  of  James  Hall,  who  died  on  the  24th  of 
October,  1870.  By  her  aflSdavit  she  said  that  the  bankrupt  was 
at  and  before  the  date  of  the  fiat  indebted  to  Hall,  and  his  estate 
was,  as  she  belieyed,  still  indebted  to  her,  as  executrix  of  Hall,  in 
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the  siun  of  561Z.  Gs.  8d,,  for  damages  recovered  by  Hall  in  the       1885 
Court  of  Exchequer,  on  the  4th  of  January,  1842,  against  the    Ex  paste 
bankrupt  in  an  action  on  the  case,  and  also  in  the  further  sum  of   '^^**^?^' 
18Z,  138.  4i.,  interest  on  the  judgment  debt  until  the  date  of  the  Tolijuuoue. 
fiat. 

An  examined  copy,  certified  by  an  assistant-keeper  of  the  public 
records,  of  the  entry  of  the  judgment  in  the  entry-book  of  judg- 
ments in  the  Court  of  Exchequer,  of  Michaelmas  Term,  1841,  was 
produced*    The  entry  was  as  follows : — 

"  Michaelmas  Term,  1841  (5th  Vict) 

^^  Judgments,  Interlocutory  and  Final ;  Entries  of  Satisfaction 

and  Process,  &c.,  and  Inrolments  of  Deeds. 

**  January  4th. 


"  London  proms. 


^  James  Hall  against  the  Honour-  ^ 


order 
B.  Parke 


Oarlon  & 
Haynes. 


) 


able  William  Lionel  Felix 
ToUemache,  commonly  called 
Lord  Huntingtower. 

Damages  561Z.  68.  8d. 

Costs 

V 

The  judgment  itself  could  not  be  found,  nor  could  the  accep- 
tance or  promissory  note  of  the  bankrupt  on  which  it  was  founded. 
The  executrix  knew  nothing  about  the  matter.  Hall  himself  had 
neyer  tendered  any  proof  during  his  lifetime. 

Mr.  Haynes,  who  had  been  the  solicitor  of  Hall  in  the  year  1842, 
was  examined,  and  he  stated  that  in  that  year  Hall  obtained  a 
judgment  against  the  bankrupt  He  belieyed  the  action  was 
founded  on  a  bill  of  exchange  accepted  by  the  bankrupt.  He 
had  made  seyeral  searches  among  the  papers  in  his  office,  but  had 
been  unable  to  find  either  the  judgment  or  the  bilL  He  had  no 
recollection  of  the  bill  of  exchange,  or  of  the  circumstances  under 
which  it  was  obtained.  He  had  no  doubt  that  he  obtained  the 
judgment 

The  registrar  held  that  there  was  not  sufficient  proof  of  a  debt 
and  rejected  the  proof. 

The  executrix  appealed. 

Jan.  30.  Cooper  WUlis,  Q.C.,  and  Sidney  Woolfy  for  the  appellant. 
A  judgment  is  evidence  of  a  debt  existing  at  the  time  when  it  was 
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1885        obtained ;  the  Court  cannot  go  behind  a  judgment  unless  some- 
ExFABTE    thing  is  shewn  to  justify  an  investigation  into  the  consideration. 

ToLLSHACBE.  sidcratiou.  It  is  not  enough  to  say  that  the  judgment  was  re- 
coyered  a  great  many  years  ago.  The  judgment  is  good  until  the 
contrary  is  shewn :  Ex  parte  Bryant.  (1) 
[Brett,  M.R.  referred  to  Ex  parte  Bevell  (No.  1)  (2).] 
In  that  case  Baggallay,  L. J.,  said  (3)  :  ^^  I  am  disposed  to  think 
that  primfi.  facie  a  judgment-  ought  to  be  considered  as -binding. 
But,  if  a  proper  case  is  made,  I  think  the  Court  ought  to  direct  an 
inquiry  into  the  consideration  for  a  judgment  debt."  In  Ex  parte 
Kibble  (4)  it  was  proved  that  there  was  no  valid  debt,  because  the 
debtor  was  an  infant  at  the  time  when  it  was  contracted.  In  the 
present  case  there  is  no  evidence  that  the  bill  was  accepted  when 
the  bankrupt  was  under  age.  In  Ex  parte  Bevell  (2)  the  Court 
acted  on  something  which  happened  antecedently  to  the  judg- 
ment. 

Winshw^  Q.C.,  and  Yafe  Lee,  for  the  assignees.  In  bankraptey 
a  judgment  is  not  prima  facie  proof  of  a  debt ;  the  consideration 
must  be  proved :  Ex  parte  Williamson  (5) ;  Ex  parte  Bryant  (1). 
There  is  no  sufficient  reason  shewn  for  not  proving  the  debt  at 
the  commencement  of  the  bankruptcy  proceedings ;  the  property 
which  has  lately  fallen  into  possession  was  mentioned  in  the  bank- 
rupt's statement  of  affairs,  and  it  was  known  that  in  the  conise 
of  time  his  estate  would  be  able  to  pay  a  dividend.  In  fact,  a 
number  of  debts  were  proved  at  first.  The  practice  in  bankruptcy 
has  always  been  in  proving  a  judgment  debt  to  state  the  con- 
sideration, and  not  to  rely  only  on  the  judgment.  The  claimant 
must  always  prove  the  consideration  for  a  bill  of  exchange  or  that 
he  is  a  holder  for  value.  The  delay  in  proving  is  of  itself  enough 
to  throw  the  onus  of  proving  the  consideration  now  on  the  creditor. 
Ex  parte  Bevell  (2)  shews  that  the  appellant  can  stand  in  no  better 
position  than  her  testator  would  have  stood  if  he  had  proved  at 
first,  and  the  non-production  of  the  bill  would  have  been  a  sus- 
picious circumstance.    The  proper  evidence  of  a  judgment  is 

(1)  1  V.  &  B.  211 ;  1  Rose,  288.  (3)  13  Q.  R  D.  at  p.  724. 

(2)  13  Q.  B.  D.  720.  (4)  Law  Rep.  10  Ch.  373. 

(6)  1  Atk.  82. 
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an  office  copy  of  it:  Cooke's  Bankrupt  Laws,  8th  ed.  vol.  i.       1885 

P»   153.  KX  FARTE 

Cooper  waits,  Q.C,  in  reply.  The  proof  is  in  the  form  of  proof   ^N>>«a«>^'- 
on  a  judgment  given  in  Cooke's  Bankrupt  Laws,  8th  ed.,  yoL  ii.,  Tollkiiache. 
p.  S3.     The  onus  is  on  the  person  who  alleges  that  there  was  no 
consideration  for  a  judgment  debt :  Ex  parte  Bitso.  (1) 

Our.  adv.  mU. 

Feb.  13.    Bbett,  M.B.    The  question  is  whether  the  registrar 
uras  right  in  refusing  to  admit  a  proof  of  a  judgment  debt.    Evi- 
dence was  given  by  means  of  an  entry  in  the  entry-book  of  judg- 
ments in  the  Court  of  Exchequer  of  Michaelmas  Term,  1841,  that 
a  judgment  had  been  then  recovered  by  the  claimant's  testator 
against  the  bankrupt   The  entry  in  the  book  is  as  short  as  could 
well  be,  and  it  was  made  more  than  forty  years  ago.    There  is  no 
other  evidence  of  the  judgment.    But  the  entry  shews  that  the 
judgment  was  recovered  in  respect  of  an  acceptance  or  a  promis- 
sory note  given  by  the  bankrupt,  and  the  dates  shew  that  it  was 
recovered  not  many  months  after  he  came  of  age.    We  felt  some 
doubt  at  first  whether  a  certified  copy  of  this  entry  was  proper 
evidence  of  a  judgment.    But  upon  inquiry  we  find  that  this 
was  the  proper  mode  of  proving  a  judgment.  The  original  record 
would  have  been  handed  back  to  the  party  who  obtained  the 
judgment,  and  at  one  time  he  or  his  solicitor  must  have  had  it 
in  his  hands.    It  was  suggested  by  Mr.  Winslow  that,  if  a  person 
who  claims  to  prove  in  bankruptcy  on  a  judgment  debt  gives  no 
evidence  of  the  debt  but  the  judgment,  his  proof  ought  to  be 
at  once  rejected ;  in  other  words,  that  the  production  of  a  judg- 
ment is  in  bankruptcy  no  evidence  of  a  judgment  debt  at  all, 
but  that  the  claimant  must  prove  the  consideration  for  the  debt. 
I  cannot  go  that  length,  or  say  that,  if  there  are  no  circum- 
stances of  suspicion,  a  judgment  is  no  evidence  of  a  judgment 
debt.  It  seems  to  me  that  it  is  as  good  evidence  of  a  debt  as  pos- 
sible. But  it  was  argued  on  the  other  hand  by  Mr.  Cooper  Willis, 
that  a  judgment  must  stand  as  good  evidence  of  a  debt,  unless 
the  trustee  in  the  bankruptcy  can  prove  that  no  consideration  was 
given  for  the  debt.  I  cannot  go  that  length.    It  seems  to  me  that 

(1)  22  Ch.  D.  629,  532. 
Vol.  XIV.  2  U  2 
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1885  a  judgment  is  pzima  facie  eyidence  of  a  provable  debt,  but  that, 
BxpABTE~  if  there  are  circumstances  which  cast  suspicion  on  the  judgment, 
AKDBBflON.    ^^  ^^  ^^  ^^^^  ^^  which  it  was  founded,  the  Court  has  a  rieht  to 

In  BE  , 

ToLLEVAOHB.  Call  upou  tho  claimant  to  prove  the  consideration  for  the  debt. 
It  would  be  wrong  to  call  upon  the  trustee  to  prove  that  there 
was  no  consideration ;  he  cannot  have  tjie  means  of  doing  so. 
Are  there,  then,  circumstances  of  suspicion  in  the  present  case? 
It  seems  to  me  that  there  are.  The  fact  that  the  judgment  was 
obtained  very  soon  after  the  bankrupt  came  of  age  upon  a  pio- 
missory  note  or  acceptance  is,  I  think,  sufficient  to  entitle  the 
Court  to  call  on  the  claimant  to  prove  more  than  she  has  proTed. 
She  says  that  the  judgment  and  the  bill  or  note  are  lost  If  they 
are  lost  this  is  her  misfortune ;  it  is  not  to  be  wondered  at  after 
the  lapse  of  forty  years.  On  the  ground  that  there  afe  cinmm* 
stances  of  suspicion  in  the  case,  and  that  the  claimant  has  totally 
fftUed  to  prove  the  consideration  for  the  debt,  I  think  the  regis- 
trar's decision  was  right. 

Cotton,  L.  J.  .  I  am  of  the  same  opinion.    The  judgment  was 
recovered  on  the  4th  of  January,  1842 ;  the  bankruptey  took  pliu;e 
on  the  2nd  of  September,  1842.    Nothing  had  been  done  in  the 
interval  to  enforce  the  judgment.    The  bankrupt  lived  for  thirtr 
years  afterwards,  and  the  judgment  creditor  lived  till  1870.   It 
was  not  till  some  years  after  the  death  of  the  banknipt  that  asj 
proceedings  were  taken  to  prove  the  debt  in  the  bankruptcy.  It 
is  said  that  it  was  supposed  that  there  would  never  be  assets  to 
pay  the  creditors.    But,  though  the  reversionary  inteiests  have 
only  recently  fallen  in,  they  were  menticmed  in  the  bankmpt'^ 
statement  of  affairs,  and  he  stated  that  some  of  his  relatives  bad 
proposed  to  give  25,0002.  for  them.    I  agree  that  we  cannot  dis- 
regard a  judgment  if  there  are  no  circumstances  of  suspicion.  A 
judgment  is  prima  facie  evidence  of  a  debt.    But  in  bankraptcv 
the  Court  can  always  go  behind  a  judgment,  if  no  considexation 
has  been  given  for  it,  and  for  this  reason,  that  in  bankruptcy  the 
Court  must  consider  the  rights  of  the  other  creditors  of  the  bank- 
rupt.   A  judgment  may  be  submitted  to  by  a  defendant  withoat 
any  ground,  but  this  ought  not  to  prejudice  the  right  of  his  ere* 
ditors,  if  he  becomes  bankrupt,  to  dispute  the  judgment.    In  the 


YOL.  XIV.  QUEENS  BSNGH  PIYISION,  611 

present  case  there  is  a  great  deal  to  throw  suspicion  on  the  jndg-       1885 
menty  and  no  explanation  has  been  given.    In  my  opinion  the    Expabtb"* 
proof  was  properly  rejected.    The  testator  did  not  in  his  lifetime    ^^™^''- 
think  fit  to  come  forward  to  prove,  and  now,  by  reason  of  the  Tollxmache. 
deaths  of  parties,  the  necessary  evidence  cannot  be  procured. 

My  brother  Lindley,  who  heard  the  argument,  but  who  is 
unable  to  be  present  to-day,  has  requested  me  to  say  that,  with- 
out expressing  exactly  the  same  reasons,  he  concurs  in  our  con- 
clusion. (1) 

Solicitor  for  claimant :  J.  JS.  OhicUetf. 
Solicitors  for  assignees :  Still  &  Son. 

W.  l:  C. 


[IN  THE  COURT  OF  APPEAL.]  ^  Jf^^ 

Ex  PABTE  DEVER.    In  be  STJSE.   (No.  2.) 

Bankrv^ptcy — BiU  of  Exchange — Specific  Appropriation  qf  Bemitkmees — 
Judicial  Inaolvency  of  Drawer  and  Acc^ftor — Appiicatum  of  Bemittancee 
remaining  in  Specic'^Bule  in  Ex  parte  Waring  (19  Yes.  845). 

Bankers  in  Locdon  granted  to  merchants  in  Ceylon  a  letter  of  credit,  autho- 
rizing the  merchants  to  draw  on  them  at  throe  four,  or  six  months  sight,  for 
any  sums  not  exceeding  lOyOOO?.  at  one  time,  the  drafts  to  be  coyered  within 
two,  three,  or  fiye  months  (according  as  they  had  been  issued  at  three,  four,  or 
six  months),  by  remittances  on  good  London  houses.  And  the  bankers  thereby 
agreed  with  the  merchants,  and  also,  as  a  separate  engagement,  with  the  bona 
fide  holders  respectiyely  of  the  bills,  that  the  bills  should  be  duly  accepted  on 
presentation,  and  paid  at  maturity.  The  course  of  dealing  between  the  parties 
was  this— if  the  remittances  sent  as  coyer  for  the  merchants'  drafts  matured 
later  than  the  drafts  accepted,  interest  was  debited  by  the  bankers  against 
the  merchants  from  the  date  of  the  maturity  of  the  acceptances  to  that  of  the 
maturity  of  the  remittances,  while,  if  the  remittances  matured  earlier  than  the 
acceptances,  interest  was  credited  to  the  merchants.  In  all  cases  the  bankers 
dealt  with  the  remittances  as  they  thought  expedient,  and  the  proceeds  were 
paid  into  the  general  banking  account  of  their  firm-  Under  this  letter  of 
credit  a  number  of  bills  were  drawn  by  the  merchants  on  the  bankers,  and 
were  accepted  by  them,  and  other  bills  were  remitted  by  the  merchants  to 
coyer  the  acceptances,  the  letters  which  accompanied  the  remittances  always 
describing  them  as  sent  to  coyer  particular  drafts  which  were  specified  in  the 
letters.  The  bankers  stopped  payment  and  filed  a  liquidation  petition,  under 
which  a  trustee  was  afterwards  appointed.  Li  consequence  of  their  stoppage 
the  merchants  also  stopped  payment.    At  the  date  of  the  liquidation  petition 


(1)  See  last  case. 
2  U  2 
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1^5         ftoceptttnces  under  the  letter  of  credit  to  the  amount  of  11 ,5352.  were  oatfitanding, 
to  meet  which  the  hankers  had  received  irom  the  merchants  remittances  to  the 


^  ^^Jf^  amount  of  3009/.,  of  which  two  hills  remained  in  specie  in  the  hands  of  the 
hankers,  the  others  having  heen  converted  hy  them  into  cash.  After  the  filing 
SusE.  ^^  ^^^  petition  two  other  hills,  which  had  heen  posted  hy  the  merchants 
(So.  2.)  hefore  they  knew  of  the  stoppage  of  the  hankers,  came  into  the  hands  of  the 
iBceiver  appointed  under  the  petition.  The  merchants'  fen  consisted  of  two 
partners,  one  of  whom  was  insane,  and  resident  in  Germany.  The  sane  partner 
procured  an  adjudication  of  insolvency  against  himself  in  Ceylon,  and  tmder  this 
insolvency  an  assignee  was  appointed.  The  sane  partner  deposed  that  **  under 
this  insolvency  my  estate,  «nd  also  the  estate  of  my  firm,  so  far  as  legalljcan 
he,  is  now  heing  administered,"  and  this  evidence  was  not  contradicted  :— 

Bddf  that  the  joint  estate  of  the  merchants,  as  well  as  that  of  the  bankers, 
was  under  a  forced  administration,  and  that  consequently  the  rule  in  Ex  parit 
Waring  (19  Ves.  345)  applied. 

Held,  therefore,  that  the  proceeds  of  the  four  remitted  hills  which  were  In 
specie  at  the  comtmenoement  of  the  liquidation  must  be  applied,  not  in  paying 
the  whole  of  the  acceptances  rateably,  nor  in  paying  rateably  all  those  accept- 
ances to  meet  which  remittances  had  been  sent  before  the  filing  of  the  liquidation 
petition,  but  in  paying  those  acceptances  to  meet  which  the  four  bills  had  been 
appropriated  by  the  letters  with  which  they  were  sent. 

When  remittances  are  sent  under  such  circumstances  to  cover  drafts  of 
the  remitter  accepted  by  the  remittee,  the  remittee  may,  so  long  as  he  is 
solvent,  be  entitled,  by  mercantile  usage  or  the  course  of  dealing  between  the 
parties,  to  deal  with  the  remittances  as  he  pleases ;  but^  so  soon  as  he  becomes 
insolvent,  the  remitter  is  entitled  to  insist  on  having  the  remittances  applied  in 
paying  the  acceptances,  and  that  right  is  the  foundation  of  the  rule  in  Ex  fork 
Waring  (19  Yes.  345),  but  the  right  extends  only  to  those  remittances  which 
remain  in  specie  at  the  date  of  the  insolvency. 

Appeal  from  an  order  of  Mr.  Begistrar  Fepys  that  the  proceeds 
of  certain  bills  of  exchange^  which  were  in  the  hands  of  the  trustee 
in  the  liquidation  of  Messrs.  Suse  &  Sibeth,  should  be  applied 
by  him  in  the  payment  of  certain  other  bills  of  exchange  which 
had  been  accepted  by  the  liquidating  debtors. 

Suse  &  Sibeth  were  merchants  and  bankers^  carrying  on  biisi- 
ness  in  the  city  of  London.  Messrs.  Fryer,  Schultze,  &  Co- 
were  merchants  carrying  on  business  at  Colombo,  in  Ceylon.  On 
the  15th  of  September,  1882,  Suse  &  Sibeth  sent  to  Fijeti 
Schultze,  &  Co.,  at  their  request,  a  letter  of  credit  (No.  809)  in 
the  following  terms  :— 

"  We  hereby  authorize  you  to  draw  on  us  at  three,  four,  or  sii 
months  sight,  for  any  sums  not  exceeding  10,000Z.  at  one  time, 
such  draft  or  drafts  to  be  covered  within  two,  three,  or  five  months 
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(according  as  they  have  been  issued  at  three,  four,  or  six  months),        1885 
by  your  remittances  on  good  London  houses,  with  bills  of  lading,    expaktb 
and  invoices  of  the  produce  to  which  such  remittances  refer,      ^^eb. 
attached.    This  credit  resumes  its  original  force  as  soon  as  your       sVse. 
drafts  have  been  covered  in  the  manner  described  above.    And  we      ^^^*  ^'^ 
hereby  agree- with  you,  and  also  as  a  separate  engagement  with 
the  bona  fide  holders  respectively  of  the  bills  drawn  in  com* 
plance  with  the  terms  of  this  credit,  that  the  same  shall  be  duly 
accepted  on  presentation,  and  paid  at  maturity,  if  drawn  or  nego* 
tiated  up  to  the  1st  of  September,  1883." 

An  affidavit  made  by  C.  J.  Sibeth,  one  of  the  partners  in  the 
firm  of  Suse  &  Sibeth,  contained  the  following  statements  :— 

^  In  accordance  with  the  course  of  dealing  between  the  respec- 
tive firms  of  Suse  &  Sibeth  and  Fryer,  Schultze,  &  Co.,  acceptance 
commission  was  payable  to  Suse  &  Sibeth  upon  all  drafts  drawn 
upon  and  accepted  by  them  under  the  letter  of  credit,  and  where, 
as  was  generally  the  case,  the  remittances  sent  as  cover  for  the 
drafts  matured  later  than  the  drafts  accepted,  interest  was  debited 
by  Suse  &  Sibeth  against  Fryer,  Schultze,  &  Co.,  from  the  date 
of  maturity  of  the  acceptances  to  that  of  the  maturity  of  the  re- 
mittances, while  in  the  converse  case,  where  the  remittances 
matured  earlier  than  the  acceptances,  interest  was  credited  to 
Fryer,  Schultze,  &  Co.,  and  Suse  &  Sibeth  in  all  cases  dealt  with 
the  remittances  as  they  thought  most  expedient,  and  the  pro- 
ceeds were  paid  into  the  general  banking  account  of  the  firm. 
Under  the  terms  of  the  letter  of  credit  Fryer,  Schultze,  &  Co* 
would  be  at  liberty,  after  having  covered  their  drafts  drawn  there- 
under in  the  way  provided  for  by  the  letter  of  credit,  to  draw 
another  10,000Z.  to  be  covered  in  like  manner,  such  a  credit  being 
known  in  the  mercantile  world  by  the  name  of  a  'revolving 
credit.' " 

On  the  4th  of  October,  1883,  Suse  &  Sibeth  stopped  payment^ 
and  on  the  9th  of  October  they  filed  a  liquidation  petition,  under 
which  H.  Dover  was  appointed  receiver  of  their  estate  and  manager 
of  their  business.  The  creditors  afterwards  resolved  on  a  liquida- 
tion by  arrangement  and  appointed  Dover  trustee. 
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1885  At  the  date  of  the  filitig  of  the  petition  Suse  &  Sibeth  had  tinder 

ExPAimc"  the  letter  of  credit  accepted  for  the  accommodation  of  Ryer, 

^^^-      Schultze,  &  Co.  drafts  to  the  amount  of  11,535Z.,  all  of  whidi  were 

In  IMC 

8u8B.  then  still  current,  and  against  these  drafts  Suse  A  Sibeth  had 
(No.  2.)  received  from  Fryer,  Schultze,  &  Go.  in  cash  or  bills  remittances 
amounting  to  30097. 158.  8d.y  of  which  only  two  bills,  respectirely 
for  255Z.  45.  2d.  and  6407.  148.  1^.,  dated  respectively  the  11th  of 
August  and  the  5th  of  September,  1888,  remained  tmconrerted 
at  the  date  of  the  filing  of  the  petition.  Between  the  appoint- 
ment of  Deyer  as  receiyer  and  manager  and  his  appointment 
as  trustee  he  received  a  bill  for  768Z.  188.  and  another  bill 
for  7622.  108.  which  had  been  respectiyely  remitted  by  Fryer, 
Schultze,  &  Co.,  to  Suse  &  Sibeth  as  cover  under  the  letter  of 
credit.  Three  of  the  bills  drawn  by  Fryer,  Schultze,  &  Co.  upon 
Suse  &  Sibeth  and  accepted  by  them  under  the  letter  of  credit 
were  respectively  for  lOOOZ.,  1850Z.,  and  950?.,  numbered  respec- 
tively 753,  772,  and  778,  and  which  became  due  respectively  on 
the  2nd  of  November,  the  5th  of  November,  and  the  26th  of 
November,  1883.  The  bills  for  lOOOZ.  and  1850Z.  were  held  for 
value  by  the  Charteited  Mercantile  Bank,  and  the  bill  for  950IL 
was  held  for  value  by  the  Comptoir  d^Escompte  de  Paris. 
N.  D.  Schultze,  one  of  the  partners  in  Fryer,  Schultze,  &  Co., 
•deposed  that  up  to  the  11th  of  August,  1883,  his  firm  had  duly 
provided  Suse  &  Sibbeth  with  all  the  cover  which  they  were  en- 
titled up  to  that  date  to  receive  in  respect  of  the  bills  drawn  on 
them,  and  which  cover  had  included  part  cover  for  the  bill  for 
1850Z.  On  the  11th  of  August,  1883,  Fryer,  Schultze,  &  Co. 
wrote  to  Suse  &  Sibeth  as  follows : — 

"  Inclosed  we  beg  to  hand  you 

No.  813.  672Z.  28.  3d.,  3  m/s  of  Marseilles  )  payable 
No.  814.  255Z.  48.  2d.,     „  „  J  London, 

in  further  cover  of  our  draft.  No.  772,  for  18502.  We  also  inclose 
B/L  for  200  bags  native  coffee,  to  be  delivered  against  payment 
of  draft  No.  813,  and  B/L  for  50  bales  cinnamon  to  be  delivered 
against  payment  of  our  draft  No.  814." 

The  documents  mentioned  in  this  letter  were  duly  received  by 
Suse  &  SibetL 
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On  tl^e  5th  of  September,  1883,  Fryer,  Schnltze^  &  Co.,  wrote       1885 
to  Suse  &  Sibeth  b»  follows : —  Bxpabte^ 

^  iBclosed  we  beg  to  remit  our  draft  Na  824,  640Z.  145.  Id.  at      j^  ^ ' 
3  m/s  on  J.  B.  Bastide  4k  Eils.,  Marseilles,  payable  London,  with      .JS^^* 
B/L  for.  200  bags  native  coffee,  per  Yan^e,  which  is  to  be 
deliyered  agaaist  payment  of  our  above  draft    Please  to  apply 
1502.  in  final  cover,  of  our  draft  No.  772  for  1850Z.,  and  the  balance 
of  4902.  14b.  l<2..in  pazt  cover  of  onr  draft  No.  753  for  10002." 

'  The  documents' mentioned  in  this  letter  were  duly  received  by 
Suse  &  Sibeth. 
On  the  18th  of  September,  1883,  Fryer,  Schultze,  &  Co.,  wrote 

to  Suse  &  Sibeth,  as  follows : — 

.  '  .       «  ./ 

"  Inclosed  we  beg  to  remit  our  draft  No.  837  for  7682. 15a., 
3  m/s  of  Elleinworty  Cohen,  &  Co.,  with  B/L  of  200  bales  cinna- 
mon per  Clan  Grant  to  be  delivered  against  acceptance.  Please 
to  apply  5302.  out  of  this  draft  as  final  cover  for  our  draft  No.  753 
for  10002.  (due  26th  November),  and  the  balance  (2382.  lbs.)  as 
part  cover  for  No.  778  for  9502.  due  same  date." 

Tke  documents  mentioned  in  this  lett^  were  received  by  the 
teceirer  andi  manager  after  the  filing  of  the  liquidation  petition. 
'  Ob  the  28tii  of  Beptember,  1883,  Fryer,  Schultze,  &  Co.,  wrote 
to  Suae  &  Sibeth  as  follows : —    . 

'^Vfe  'beg' 1»  remit  inclosed  our  draft  No.  842  for  7622. 10«., 
3  m/s  of  Messrs.  TeSdorff  &  Co.,  in  final  cover  of  our  draft  No.  778 
for  9502.  due^th  Nov&tnfoer.  We  also  inclose  B/L  for  200  bales 
cinnamon,  to  be  delivered  against  acceptance  of  our  draft." 

The  dopuments  mentioned  in  this  letter  were  received  by  the 
receivei;  and.  manager  after  the  filing  of  the  petition.  The  pro- 
ceeds of  these  four  remitted  bills,  for  2552.  4^.  2^.,  6402. 145.  Id., 
7682. 158.,  and  7622. 10s.,  respectively,  were  received  by  the  trustee 
in  the  liq^uidation. 

In  consequence  of  the  stoppage  of  Suse  &  Sibeth,  Fryer, 
Schultze,  &  Co.  also  stopped  payment.  The  latter  firm  consisted 
of  two  partners,  N.  D.  Schultze  and  W.  D.  Schultze.  W.  D. 
Schultze  was  <^  unsound  mind,  and  had  been  for  some  years 
resident  in  Oermany,  and  prior  to  the  suspension  of  the  firm  the 
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1885        business  had  been  carried  on  under  a  power  of  attorney  granted 
Ex  PASTE    for  that  purpose  by  W.  D.  Schultze  prior  to  his  incapacity  of  mind. 

Dbveb.      jq-^  jy^  Schultze  deposed  as  follows :  *'  Acting  upon  the  requirement 
SusE.       of  the  creditors  of  my  firm,  and  with  a  view  to  securing  as  far  as 

^"^  ^'  '^  possible  the  winding  up  of  our  afEedrs  by  the  (Jourt,  I,  in  the 
month  of  Novembery  1883,  procured  myself  to  be  duly  ad* 
judicated  insolvent  by  the  District  Court  of  Colombo,  in  Ceylon, 
the  Court  within  the  jurisdiction  of  which  my  firm  carried  <» 
business,  and  under  this  insolvency  B.  K  M.  Browne  has  been 
duly  appointed,  and  is  now,  the  assignee,  and  my  estate,  and  also 
the  estate  of  my  firm,  so  fetr  as  legally  can  be,  is  now  being  ad- 
ministered and  wound  up."  This  evidence  was  not  contradicted. 
The  registrar,  on  the  application  of  the  Chartered  Mercantile 
Bank,  and  the  Comptoir  d'Escompte,  made  an  order  declaring 
that  the  proceeds  of  the  four  remitted  bills  for  2552L  is.  2d^ 
640Z.  14a.  Id.y  768Z.  15a.,  and  762Z.  10a.,  were  specifically  applicable 
to  the  payment  of  the  three  bills  held  by  the  Chartered  l^e^ 
cantile  Bank  and  the  Comptoir  d'Escompte,  and  ordered  that  the 
proceeds  should  be  applied  by  the  trustee  as  follows :  viz.,  the 
proceeds  of  the  bill  for  2551.  is.  2d.,  and  1501.,  part  of  the  pro- 
ceeds  of  the  bill  for  6401.  lis.  Id.,  to  the  payment  of  the  bill 
No.  772  for  1850Z. ;  i90l.  lis.  Id.,  the  balance  of  the  proceeds  of 
the  bill  for  640Z.  14a.  Id.,  5302.,  part  of  the  proceeds  of  the  bill 
for  7687. 15«.,  to  the  payment  of  the  bill  No.  753  for  lOQW; 
and  2382.  15a.,  the  balance  of  the  proceeds  of  the  bill  for 
768Z.  15a.,  and  the  proceeds  of  the  bill  for  7622.  10&  to  the 
payment  of  the  bill  No.  778  for  9507. 

The  registrar  held  that  the  remitted  bills  had  been  specificallj 
appropriated  to  the  payment  of  the  particular  acceptances  which 
they  were  sent  to  cover,  and  that  the  joint  estate  of  Fryer, 
Schultze,  &  Co.,  as  well  as  that  of  Suse  &  Sibeth,  was  insolvent 
and  under  a  forced  administration,  and  that,  consequently,  & 
parte  Waring  (1)  applied.  The  trustee  of  Suse  &  Sibeth  ap- 
pealed. 

Cohen,  Q.C.,  and  Sidney  Wool/,  for  the  appellant.  The  rule  ia 
Ex  parte  Waring  (1)  does  not  apply,  for  the  remittances  were 

(1)  19  Yea.  345. 
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not  impressed  with  any  trust  in  the  hands  of  the  acceptors ;  1^85- 
they  were  merely  sent  to  keep  them  out  of  cash  advances.  The  isx  pabtb 
coarse  of  dealing  shews  that  the  acceptors  •were  entitled  to  *^*«- 
deal  with  the  remittances  in  any  way  they  pleased,  and  the  way  Scse. 
in  ^ich  interest  was  ctedited  and  debited  by  the  acceptors 
points  to  the  same  conclusion.  The  acceptors  had  a  right  to 
hold  the  remittances  as  security  against  the  whole  of  their  ac- 
ceptances under  the  letter  of  credit,  and  all  the  holders  of 
acceptances  have  proved  against  their  estate,  except  the  present 
respondents.  The  registrar's  order  entitles  the  respondents  to  be 
-paid  in  fulL  Their  claim  is  not,  and  could  not  be,  founded  on 
any  contract ;  it  is  founded  entirely  on  the  rule  in  Ex  parte 
Waring  (1)  ;  but  for  that  rule  their  only  right  would  be  to  prove 
on  the  acceptances  which  they  hold.  In  Boyal  Bank  of  Scotland  v. 
Commereial  Banh  of  Scotland  (2)  the  House  of  Lords  held  that  the 
rule  in  Ex  parte  Waring  (1)  does  not  do  full  justice  to  the  estate 
of  the  acceptor  in  a  case  in  which  (as  in  the  present  case)  the 
security  is  not  sufficient  to  cover  the  whole  amount  of  the  accept- 
ances, and  they  refused  to  apply  the  rule  to  such  a  case  in  a  Scotch 
bankruptcy.  That  decision  amounted  to  an  overruling  otFowles 
V.  Hargreavea.  (3)  At  any  rate  the  rule  in  Ex  parte  Waring  (1) 
applies  only  either  when  the  property  in  the  remittances  is  in 
the  remitter,  or  when,  if  it  is  in  the  remittee,  it  is  impressed  with 
a  trust  for  application  in  a  particular  way.  In  the  present  case 
the  property  in  the  remittances  was  at  the  date  of  the  bankruptcy 
in  the  acceptors  free  from  any  trust ;  the  mode  in  which  interest 
was  credited  and  debited  shews  that  they  were  entitled  to  use 
the  remittances  as  their  own  property.  The  remittances  became 
their  property  as  soon  as  they  were  posted  to  them,  Le.,  before  the 
bankruptcy.  If  the  remittances  were  impressed  with  a  trust,  so 
must  also  their  proceeds  if  they  can  be  traced.  But  the  acceptors 
could  not,  so  long  as  they  were  solvent,  have  been  restrained 
from  using  the  proceeds  of  the  remittances  in  any  way  they 
pleased.  The  rule  in  Ex  parte  Waring  (1)  is  founded  on  the  faet 
that  the  remitter  is  entitled  to  insist  on  haviug  the  security  applied 
in  payment  of  the  acceptances :  Powles  v.  Hargreaves  (3) ;  In  re 

(1)  19  Ves.  345.  (2)  7  App.  Cas.  360. 

(3)  3  D.  M.  &  G.  430. 
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'  1885        BameeTa  Banking  Co,  (1).     The   ohaxging  of  mtecest  shews 

Ex  PABTB~  that  the  remitter  is  entitled  to  make  use  of  the  remittances  for 

^^      his  own  purposes,  and  conse^pientiythHt  there  is  no  tn»t:I»  re 

SrsE.       GMhmbwrff  Oommereidl  Co.  (2) ;  Ex  parte  Broad.  (3) 

(No.  2.)         j|.  ^^^  ^  ^^^^  ^^^  drawers  would  be  entitled  to  have  the 

remittances  back  on  their  paying  all  the  acceptances:  &ifarU 
Bever  (4) ;  Tooke  v.  HoUingworth  (5) ;  but  does  it  follow  that  the 
rale  \n  Ex  parte  Wwnng  (6)  applies,  there  being  no  doty  to  apply 
the  proceeds  of  particular  remittances  to  the  payment  of  partieohr 
acceptances  ?  The  ii^ere  fact  that  on  the  stoppage  of  the  aooeptoo 
the  property  in  the  remittances  would  revert  to  the  draweis,  on 
their  retiring  the  acceptancesi  is  not  sufficient  to  make  the  rale 
in  Ex  parte  Waring  (6)  apply ;  they  have  not  retired  the  aoc^ 
tances.  The  Court  will  not  now  extend  the  application  of  tbe 
rule,  which  is  an  unjust  rule,  as  was  pointed  out  by  the  House  of 
Lords  in  Boyal  Bank  of  Scotland  v.  Commercial  Bank. of  Bed- 
land.  (7) 

At  any  rate,  the  registrar's  order  is  wrong,  in  not  diiecting 
that  the  proceeds  of  the  remitted  bills  should  be  applied  lateably 
in  paying  all  the  acceptances  under  the  letter  of  credit.  The  ac- 
ceptors had  a  goieral  lien  on,  or  right  to  be  indemnified  out  of, 
all  the  remittances  against  all  the  acceptances,  at  any  rate  in  the 
case  of  insolyency :  Ex  parte  Oomez  (8) ;  and  the  rights  of  the 
holders  of  the  acceptances  depend  entirely  (m  those  of  the  dcavers 
and  acceptors. 

The  other  point  is  that  the  rule  in  Ex  parte  Waring  (6)  applies 
only  where  there  is  a  double  judicial,  insolyency ;  inaolyeocy  per 
se  is  not  sufficient  No  doubt  the  estate  of  Suse  &  Sibeth  is  uxiikt 
a  judicial  administration,  but  it  is  not  proved  that  the  joint  estate 
of  Fryer,  Schultze,  &  Go.  is  being  so  administered. 

Window^  Q.Cf  and  A.  C  NieoU,  for  the  Chartered  Mercantile 
Bank  and  the  Comptoir  d'Escompte. 

[Bbett,  M.B.  Ton  need  only  deal  with  the  question  of  the 
.  administration  of  the  joint  estate  of  Fryer  &  Co.  and  the  question 

(1)  Law  Rep.  19  Eq.  1.  (5)  5  T.  R.  215. 

(2)  29  W.  R.  358.  (6)  19  Ves.  345. 

(3)  13  Q.  B.  D.  740.  (7)  7  App.  Caa.  366. 

(4)  13  Q.  B.  D.  766.  (8)  Law  Rep.  10  Ch.  639. 


VOL.  XIV.  QtJBEN'S  BENCH  DIVISION.  «19 

whether  the  proceeds  of  the  remittances  ought  to  be  implied  in       1885 


paying  all  the  acceptances  rateably.]  Ex  pasix 

Devbb. 
Ik  RE 


The  a£Sdarit  of  Mr.  Schnltze  shews  that  the  joint  estate  of 
his  firm  is  being  administered  in  Ceylon.  The  bankruptcy  of  one  Suss. 
partner  puts  an  end  to  the  partnership,  and  the  trustee  becomes  a 
tenant  in  Common  of  the  assets  with  the  other  partner,  and  he  has 
a  right  to  see  that  they  are  applied  in  paying  the  debts  of  the 
firm,  and  this  is  his  duty,  and  the  joint  assets  would  be  distributed 
in  Ihat  bankruptcy,  even  in  the  absence  of  the  solyent  partner : 
Barker  v.  Ooodair.  (1) 

[They  were  stopped  by  the  Court  on  this  point.] 

As  to  the  other  point,  the  letter  of  credit  and  the  subsequent 
correspondence  and  course  of  dealing  shew  that  each  draft  was  to 
haye  a  separate  cover  allotted  to  it.  The  acceptors  could  not  alter 
the  appropriation  directed  by  the  drawers. 

[Cotton,  L.  J.  Could  the  drawers  take  any  of  the  remittances 
out  of  the  hands  of  the  acceptors  without  relieving  them  of  all 
their  liability  under  the  letter  of  credit  ?  Is  not  the  appropria- 
tion made  by  the  other  letters  made  only  for  the  purpose  of  shewing 
that  the  remittances  were  sent  under  the  letter  of  credit  ?] 

The  acceptoro  would  not  be  entitled  to  retain  a  surplus  from 
the  cover  sent  for  one  bill  in  order  to  cover  another  bill  which 
they  had  accepted,  but  for  which  the  drawers  were  not  as  yet, 
under  the  terms  of  the  letter  <rf  credit^  bound  to  send  cover.  The 
agreement  really  was  that  cover  should  be  sent  for  each  accept- 
ance, and  the  cover  so  sent  could  not  be  used  as  cover  for  any 
other  acceptance,  and  a  remittance  which  was  sent  as  cover  for 
two  specified  acceptances  could  not  be  used  as  cover  for  a  third. 
Up  to  the  time  of  the  stoppage  of  Suse  &  Sibeth,  'Exjetj  Schultze, 
&  Co.  had  sent  them  all  the  cover  to  which  they  were  entitled. 
When  that  stoppage  took  place  Fryer,  Schultze,  &  Co.  were  also 
compelled  to  stop,  and  then,  of  course,  they  could  send  no  more 
cover.  The  stoppage  of  Suse  &  Sibeth  took  place  while  the  letter 
of  the  7th  of  September  was  on  its  way  to  England.  The  trustee 
of  Suse  &  Sibeth  could  not  have  prevented  Fryer,  Schultze,  &  Co. 
from  insisting  on  having  the  remittances  inclosed  in  that  letter 
applied  to  the  purpose  for  which  they  were  sent. 

(1)  11  Vek.  7a 
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1885  [Bbett,  M.It    It  is  admitted  that  the  holders  of  the  accept* 


Ex  PABTi    ances  have  no  personal  equity ;  ought  the  Court  of  Sankroptcy 

DSTEB. 

In  BE 


to  give  the  respondents  a  preference  over  the  other  holdeis  of 
Si  8E.  acceptances  who  are  in  the  same  position  as  they  are  ?] 
^'  ^^  If  the  remittances  had  been  sent  as  a  general  secnxiiy  for 
all  the  acceptances  under  the  letter  of  credit,  all  the  holdes  of 
acceptances  under  it  would  be  entitled  to  share  in  the  proceeds 
of  the  remittances :  OUy  Bank  v.  Luckie  (1) ;  but  the  remittances 
were  not  in  the  present  case  sent  as  a  general  security. 

Brabant,  for  the  trustee  in  the  Ceylon  insolvency. 

Cohen,  Q.C.,  in  reply*  In  re  Ooihenbtirg  Commercial  Co.  (2)  is 
a  clear  authority  that  the  drawers  could  not  after  the  bankraptey 
of  the  acceptors  have  reclaimed  the  remittances  without  letiiing 
all  the  acceptances. 

BsETTy  M.B.  I  decline  to  discuss  how  it  was  that  the  rule  in 
Ex  parte  Waring  (3)  came  to  be  laid  down,  or. to  consider  whethcsr 
it  is  a  good  or  a  bad  rule ;  whether  it  is  good  or  bad»  just  or 
unjusty  it  exists,  and  the  effect  of  it  seems  to  be  accurately  stated 
by  Mr.  A.  C.  Eddis  in  his  treatise  on  the  rule. 

He  states  the  rule  thus  (p.  5) :  *^  Where,  as  between  tiie  drawn 
and  the  acceptor  of  a  bill  of  exchange,  a  security  has,  by  virtue 
of  a  contract  between  them,  been  specifically  appropriated  to 
meet  that  bill  at  maturity,  and  has  been  lodged  for  that  purpose 
by  the  drawer  with  the  acceptor;  then,  if  both  drawer  and 
acceptor  become  insolvent,  and  their  estates  are  brought  under  a 
forced  administration,  the  bill-holder,  though  neither  party  nor 
privy  to  the  contract,  is  entitled  to  have  the  specifically  api»^ 
priated  security  applied  in  or  towards  payment  of  the  bill/' 

The  question  is  whether  the  applicants  in  the  present  case  have 
brought  themselves  within  this- rule  ?  There  was  plainly  a  drawer 
and  an  acceptor  of  each  of  the  bills  in  question.  Was  there  a 
security  which,  by  virtue  of  a  contract  between  the  drawer  and 
the  acceptor,  was  specifically  appropriated  to  meet  each  of  the 
bills  at  maturity?  That  depends  upon  the  construction  of  the 
letter  of  credit.    The  letter  of  credit  says  that  the  draft  or  drafts 

(1)  Law  Rep.  5  Ch.  773.  (2)  29  W.  R.  S58. 

(3)  19  Ves.  345. 
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drawn  under  it  are  '^  to  be  covered  within  two,  three,  or  fire       1885 
months  (according  as  they  have  been  issued  at  three,  fonr,  or  six    Ex  parte" 
months)  by  yonr  remittances  on  good  London  houses."    Under      ^■^"^• 
that  provision,  a  draft  issued  at  three  months  is  to  be  covered  by       Svse. 
a  remittance  sent  forward  within  two  months,  and  so  on.     It     ^  ^'  '^ 
seems  to  me  that  it  would  be  impossible  more  clearly  and  con-    ^'^'  ^'^ 
<diisively  to  divide  the  remittances,  and  make  each  remittance 
applicable  to  the  payment  of  the  draft  to  cover  which  it  is  sent, 
forward.    It  would  be  impossible  to  make  a  remittance  sent  to . 
cover  a  draft  issued  at  three  months  a  cover  for  a  draft  issued  at 
four  months.    Each  remittance  is  to  be  cover  for  the  bill  to  cover 
which  it  is  sent  forward.    And  the  last  clause  of  the  letter  of 
credit  also  seems  to  shew  that  each  draft  was  to  be  a  separate 
transaction :  "  We  hereby  agree  with  you,  and  also,  as  a  separate 
engagement,  with  the  bon&  fide  holders  respectively  of  the  bills 
Arawn  in  compliance  with  the  terms  of  this  credit,''  to  accept  the 
bills  and  to  pay  them  at  maturity.   If  they  can  legally  make  such 
a  contract  in  this  way,  it  is  a  separate  contract  with  the  holder  of 
each  draft     The  subsequent  letters  of  the  drawers  cannot,  of 
course,  alter  the  contract,  but  they  a£ford  an  inference  that  the 
remittances  were  sent  forward  in  accordance  with  the  contract  as 
the  parties  understood  it. .  The  result  is  that,  **  by  virtue  of  a 
contiact  between  the  drawer  and  the  acceptor,  a  security  has  been 
specifically  appropriated  to  meet  each  acceptance,  and  it  has  been 
lodged  by  the  drawer  with  the  acceptor.**    It  is  clear  that  the 
estate  of  the  acceptors  is  being  administered  under  a  forced 
administration.    It  has  been  disputed  whether  the  drawers*  estate 
is  also  under  a  forced  administration,  but  the  evidence  which  has 
been  given  as  to  the  facts  and  the  law  of  Colombo,  seems  to  me 
to  shew  that  the  partnership  estate  of  the  drawers  is  under  a 
forced  administration  at  Colombo.     That  being  so,  ''the  bill 
holders,"  i.e.,  the  applicants  in  the  present  case,  ''though  neither 
parties  nor  privies  to  the  contract,  are  entitled  to  have  the  speci- 
fically appropriated  security,"  i.e.,  the  remittances  which  were 
sent  forward  for  the  purpose,  "  applied  in  or  towards  payment  of 
the  bills"  which  they  hold.     The  case  is  brought  within  the 
express  terms  of  the  rule  as  stated  by  Mr.  Eddis,  and  which,  I 
think,  are  a  true  enunciation  of  the  rule  in  Ex  parte  Waring.  (1) 

(1)  19  VeB.  345. 
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1885        But  it  is  said  that  in  the  present  case  the  state  of  things  is  alterod 
Ex  PASTE    by  reason  of  the  way  in  which  interest  was  credited  and  debited, 
"•      and  In  re  Qothenhurg  Commereial  Co.  (1),  is  cited  as  an  anthontr 
SuBB.       for  that  proposition.    I  think  the  true  meaning  of  that  deeisioB 
.^        is  thisy^f  the  person  to  whom  the  securities  are  sent  does  use 
Brett,  M^    ^j^^  procceds  for  his  own  purposes^  and  credits  the  sender  with 
interest  upon  the  amount  of  the  proceeds,  and  the  sender  does 
not  object,  then,  so  far  as  the  securities  are  llius  used,  they  aie 
taken  out  of  the  rule  in  Ex  parte  Waring  (2),  because  to  that 
extent  the  security  is  gone.    But,  though  some  of  the  securitieB 
may  have  been  thus  taken  out  of  the  rule,  yet  with  r^aard  to 
those  which  have  not  been  so  treated,  but  Tdiich  remain  in  specie 
at  the  date  of  the  bankruptcy,  the  rule  in  E^  parte  Waring  (2) 
applies,  and  this  in  accordance  with  the  lattet  part  of  the  judg- 
ment in  In  re  Oothetibvrg  Commercial  Co.  (1) 

Then  it  is  said  that  the  securities  wet e  sent  to  coyer  tiiie  whole 
of  the  bills  drawn  under  the  letter  of  credit.  If  that  were  so,  the 
rule  in  Ex  parte  Waring  (2)  would  still  apply,  but  it  would  apply 
in  favour  of  all  the  holders  of  acceptances.  But  I  think  that  is 
not  so,  because,  on  the  true  construction  of  the  letter  of  credit, 
the  remittances  were  sent  to  cover  respectively  the  acceptances  as 
cover  for  which  they  were  sent  forward. 

Another  point  raised  is  whether  the  Court  ought  not  to  deal 
with  the  existing  securities  for  the  benefit  of  all  the  holders  of 
the  acceptances  to  cover  which  remittances  have  been  sent 
Those  persons,  however,  who  have  not  got  a  security  specificaUy 
appropriated  to  meet  the  acceptances  whidi  they  hold,  are  not 
within  the  rule.  If,  rightly  or  wrongly,  any  of  the  securities 
have  been  realized  by  the  debtors,  in  that  case  there  is  no  secu- 
rity to  which  the  rule  in  Ex  pa/rte  Waring  (2)  can  apply.  But 
that  is  no  reason  why  the  holders  of  other  acceptances,  the  secu- 
rities for  which  are  still  in  existence,  should  not  have  the  benefit 
of  the  rule.  I  think,  therefore,  that  the  decision  of  the  registzar 
was  right. 

CoTTOK,  L.  J.    I  am  of  the  same  opinion.    I  will  deal  first  with 
the  last  objection,  that  the  estate  of  the  drawers  and  the  acceptors 
of  the  bills  are  not  both  being  judicially  administered,  one  of  the 
(1)  29  W.  B.  358.  (2)  19  Ves,  346. 
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partners  in  the  drapers'  firm  being  solvent,  and  residing  in  Ger- 
many. I  think  that  di£SonIty  has  been  satisfactorily  explained. 
The  partner  who  is  resident  in  Germany  is  of  unsonnd  mind,  and 
the  business  of  the  partnership  has  been  carried  on  under  a  power 
of  attorney  which  was  given  when  he  was  of  sound  mind,  and  the 
acffidavit  of  the  other  partner  states  that  the  joint  estate  is,  so  £» 
as  the  law  will  allow,  being  administered  under  the  insolvency  in 
Ceylon,  and  this  is  not  contradicted.  I  think  we  must  take  it 
that  the  joint  estate  is  being  administered  just  as  it  would  be 
under  similar  circumstances  in  England. 

Then  what  is  the  rule  in  Ex  parte  Waring?  (1)  It  is  very 
well  stated  by  Mr.  Eddis  in  his  book,  but  I  think  what  he  says 
may  lead  to  a  little  misapprehension,  because  it  might  be  inferred 
that  the  rule  would  not  apply  unless  there  had  been  an  appro- 
priation of  a  security  to  meet  a  particular  bill.  In  my  opinion,  if 
there  has  been  a  general  appropriation  of  securities  to  meet  the 
hills  drawn  by  A.  upon  B.,  the  securities  must  be  applied  in 
accordance  with  the  rule  in  Ex  parte  Waring.  (1)  As  I  under- 
stand the  principle  of  the  rule  it  is  this — the  Court  finds  in  the 
hands  of  a  bankrupt  certain  property,  which  has  been  remitted  to 
him  by  another  person  also  become  bankrupt  to  secure  him 
against  a  liability  which  he  has  undertaken  upon  bills  drawn  on 
him  by  that  person*  The  property  cannot  be  applied  in  paying 
the  general  creditors  of  the  acceptor,  because  it  was  in  his  hands 
impressed  with  a  trust ;  nor  can  it  go  to  pay  the  general  creditors 
of  the  drawer,  because  he  was  not  entitled  to  have  it  back  with- 
out meeting  the  acceptances.  The  Court  thereupon  applies  the 
property  in  such  a  way  as  will  carry  out  as  far  as  possible  the 
equities  between  the  two  estates,  i.e.,  in  paying  the  acceptances 
to  cover  which  it  was  sent.  The  rule  assumes  that  the  property 
which  is  in  the  hands  of  the  acceptor  is  not  his  own  absolute  pro- 
perty ;  if  it  was,  it  would  go  to  pay  his  creditors  geperally.  The 
first  objection  taken  in  the  present  case  is,  that  no  trust  was  im- 
pressed on  the  remittances,  because,  if  there  had  been  a  trust,  it 
could  be  enforced  as  against  the  proceeds  of  any  of  the  remitted 
hills  which  have  been  already  converted  into  money  and  which 
can  be  traced.     That  is  not  quite  correct.     The  question  is 

(X)  19  Ves.  345, 
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whether  in  the  events  which  hare  happened — at  the  nKMnent  of 
the  bankruptcy — the  bankrupt  was  entitled  to  apply  the  remitted 
bills  which  were  then  in  his  hands  to  any  purpose  he  pleased.  It 
may  well  be  that,  so  long  as  he  is  solyenty  the  holder  of  lemit- 
tances  made  to  him  in  this  way  is,  by  mercantile  usage  or  the 
course  of  dealing  between  the  parties,  entitled  to  apply  the  pro- 
ceeds of  the  remittances  for  his  own  benefit  in  any  way  he  pleases. 
But  that  does  not  shew  that,  at  the  moment  when  he  can  no  longer 
meet  his  acceptances,  the  remitted  bills,  if  they  remain  in  specie, 
are  not  subject  to  any  equity  in  favour  of  the  drawer  of  the  bank- 
rupt's acceptances,  enabling  him  to  require  them  to  be  applied  in 
meeting  the  acceptances.  If  the  drawer  were  solvent  he  would 
be  entitled  to  say,  ^'  You  must  hand  the  remitted  bills  back  to 
me  upon  my  retiring  the  acceptances."  Independently  of  this 
consideration,  it  is  clear  to  my  mind,  upon  the  construction  of  the 
contract  between  the  parties  in  the  present  case,  that  the  remit- 
tances were  not  intended  to  be  dealt  with  by  the  acceptors  in  any 
way  they  might  think  fit,  but  that  they  were  sent  for  the  purpose 
of  meeting  the  acceptances  and  of  enabling  the  acceptors  to  meet 
them.  I  think,  therefore,  that  the  rule  in  Ex  parte  Waring  (1) 
ought  to  be  applied  as  regards  those  remittances  which  remained 
in  specie  at  the  commencement  of  the  bankruptcy  of  the  ac- 
ceptors, 80  as  to  carry  out  the  equities  between  their  estate  and 
the  estate  of  the  drawers* 

Then  there  arises  this  point,  which,  so  far  as  X  know,  is  a  noTd 
one.  At  the  time  of  the  bankruptcy  there  were  remittance  to 
the  amount  of  nearly  900Z.  in  specie  in  the  hands  of  the  ac- 
ceptors, and  other  remittances  to  the  amount  of  about  15002. 
were,  afterwards  received  by  the  trustee,  but  the  time  had  not 
amved  when,  according  to  the  terms  of  the  letter  of  credit^  re- 
mittances ought  to  have  been  sent  to  cover  other  acceptances  of 
the  bankrupts.  The  question  is  whether  the  remittances  which 
are  in  specie  ought  to  be  applied  in  payment  of  the  particular 
acceptances  which  they  were  sent  to  cover,  or  in  part  payment 
of  all  the  holders  of  acceptances  under  the  letter  of  credit.  Now 
it  is  admitted  that  the  holders  of  the  acceptances  have  no  equity 
of  their  own,  and  yet  it  is  contended  that  the  remittances  ought 

(1)  19^68. 346. 
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to  be  applied  in  paying  aU  those  persons  who  have  claims 
against  the  estate  of  both  the  diaweis  and  the  acceptors  in  re* 
spect  of  bills  drawn  under  the  letter  of  credit    I  think  that 
wonld  be  inventing  a  new  equity.    At  the  time  of  the  bank- 
ruptcy the  acceptors  had  no  right  against  the  drawers  in  respect 
of  those  acceptances  to  meet  which  the  time  had  not  amyed 
for  sending  remittances.     I  think,  therefore^  that  the  remit- 
tances which  are  in  specie  cannot  be  applied  in  paying  all  the 
acceptances.    Ought  they  then  to  be  applied  in  payiug  only  those 
acceptances  to  coyer  which  they  were  remitted,  or  in  payment 
also  of  those  acceptances  in  respect  of  which  remittances  had  been 
made  but  had  disappeared  before  the  bankruptcy  ?    I  think  that, 
the  payment  ought  to  be  limited  to  the  former  class  of  accep- 
tances.   I  am  not  sore  that  it  is  strictly  right  to  say  that  there 
was  a  specific  appropriation  of  the  remittances  to  the  payment  of 
the  particular  acceptances,  because  that  would  look  as  if  the 
holders  of  the  acceptances  had  an  equity  of  their  own  to  haye  • 
them  so  applied.    I  think  the  result  of  the  letters  of  the  drawers 
to  the  acceptors  is  that  there  was  only  an  appropriation  of  the 
remittances  to  particular  acceptances  as  between  themselyes. 
But  I  think  it  would  be  wrong  to  require  the  drawers  to  proyide 
again  for  those  acceptances  the  liability  on  which  had  already 
been  provided  for  by  remittances.    In  my  opinion,  therefbie,  the 
equity  ought  to  be  applied  only  in  &your  of  the  holders  of  those  - 
acceptances  to  meet  which  the  remittances  had  been  sent 
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LnTDLET,  L.  J.  I  also  think  that  the  registrar's  order  is  right 
As  to  the  point  that  the  drawers'  firm  is  solyent,  the  facts  are  a 
little  peculiar.  One  of  the  partners  is  a  lunatic,  and  the  joint 
estate  is  being  wound  up  on  the  petition  of  the  other  partner.  I 
think  that  is  quite  right  under  the  circumstances,  and  that  a 
similar  proceeding  would  be  adopted  in  this  country  if  one  of  the 
partners  in  a  firm  was  a  limatic  and  resident  abroad.  I  think, 
therefore,  that  there  is  a  double  insolyency  under  a  forced 
administration. 

Then  we  haye  to  deal  with  certain  remittances  which  are  in 
specie,  and  not  with  the  proceeds  of  other  remittances  which  were 
conyerted  into  cash  by  the  acceptors  before  the  bankruptcy.    If 
Vol.  XIV.  2  X  2 
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1885       the  lemlttances  whibh  are  in  specie  had  beeii^  converted  into 

BxFABTE    cash  before  the  bankruptcy,  t&e  bankrupts  might  have  dealt  wiA 

the  proceeds  as  fhey  pleased ;  but  it  does  not,  therefore,  follow 

duBE.  that>  if  they  are  not  converged  into  cash,  they  are  not  to  be  treated 
( ,0'  ^  specifically  appropriated.  Having  regard  to  the  teims  of  the 
Ltodify.  L.J.  i^g^y  ^  credit  and  the  course  of  dealing  between  the  parties, 
these  temittances  were  as*  much  specifically  appropriated  as  in 
any  of  the  cases  in  which  the  question  of  specific  approptiatioii 
has  ever  arisen.  They  were  specifically  appropriated  to  protect 
the  acceptors  from  liability  on  the  particular  acc^tances  in 
resp^t  of  which  they  were  sent.  This  gets  rid  of  the  argoment 
upoti  the  application  of  Ea  parte  Waring,  (I) 
-  The  third  point  is  a  little  more  troubl^sbme.  There  "irere 
acceptaJnces  under  the  letter  of  credit  to  the  amount  of  over 
llyOOOZ.,  and' remittances  were  made  to  the  amount  of  over  450(tf. 
The  question  is,  whether  the  remittances  which  are  iii  specie 
ought  to  be  applied  rateably  in  paying  alL*the  acceptances,  or 
only  in  paying  the  particular  acceptances  to  meet  which  those 
remittances  were  sent.  The  only  safe  way  is  to  look  at  l^e  rights 
of  the  drawers  at  the  time  of  the  bankruptcy.  We  must  ^ke 
the  rule  in  Ex  parte  Waring  (1)  as  it  is,  and  it  seems  to  me  that 
it  depends  on  the  right  of  the  drawera.  Could  tiie  drawers  have 
insisted  on  having  the*  Temittances  applied  in  taking  vp'tiie 
particular  acceptances,  or  could  the  acceptors  have  insisted  on 
applying  them  to  the  payment  of  all  the  abceptances  ?  i  think 
the  true  view  is,  that  the  drawers  could  have  insisted  on  the 
application  of  the  remittances  to  the  particular  acceptances.  No 
doubt  the  result  will  be  that  some  of  the  holders  of  acceptance 
will  be  paid  in  full,  but  Z  think  that  is  generally  the  result  of 
the  rule  in  Ex  parte  Waring.  (1) 

Appeat  dismissed  wiih  easts. 

Brabant  asked  for  the  costs  of  the  trustee  of  Fryer,  Schultze, 
&Co. 

The  Coubt  allowed  costs  to  the  amount  of  2Z.  &. . 

Solicitors  for  appellant :  Roberts  d  Barlow. 
Solicitors  for  respondents :  Clarice^  Bawlins  A  Co. 

(1)  19  Ves.  345. 

w..  L.  a 
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[IN  THE  C0TTR1?  OF  APPEAL.]                                        18» 
Ex  PABTB  MOOBE.    In  be  FAITHFULL.  

I  *  * 

Bankruptcy — Bankruptcy  Notice — Findl  Judgment — Judgment  for  Costs — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ».  4,  sub-s.  1  (g). 

At  the  trial  of  an  action  in  the  Cliancery  Division,  upon  motion  for  judgme9t 
in  default  of  pleading,  judgment  was  given  ordering  and  adjudging  Idiat  the  de- 
fendant should  be  perpBtoally  restrained  from  practising  as  a  solicitor  at  Liver'^ 
pool  or  otherwise  ix^  violation  of  his  oorenant  with  the  plaintiff.  And  the  Court 
declared  that  the  partnership  between  the  plaintiff  and  the  defendant  ought  to 
be  dissolved  as  from  the  date  of  the  plaintiff's  notice,  and  ordered  and  decreed 
the  same  accdrdingly.  And  it  was  ordered  that  an  inquiry  should  be  made  what 
was  the  amount  of  the  damages  which  the  plaintiff  had  sustained  by  reason  of 
the  defendant's  breach  of  covenant,  and  that  the  defendant  should,  within  four- 
teen days  from  the  date  of  the  chief  clerk's  certificate,  pay  the  amount  of  the 
damages,  when  tsertified,  to  the  plaintiff.  And  it  Sitvls  ordered  that  the  defendant 
phoidd  pay  to  the  plaintiff  his  taxed  eests  of  the  action.  •  The  costs  were  taxed 
pndwfin  partly  paid  by  the  defendant.  The  inquiry  as  to  damages  was  not 
prosecuted : — 

ffetdf  that  the  order  for  the  payment  of  costs  was  a  '*  final  judgment "  within 
the  meaning  of  s.  4,  sub-s.  1  {g)  of  the  Bankruptoy  Act,  1883,  and  that  the 
pJaintiflf  was  entitled  to  serve  the  defendant  with  a  bankruptcy  notice  for  the 
unpaid  balance  of  costs. 

Ex  parte  Chinery  (12  Q.  B.  D.  342)  explained. 

•AFFK^bli  £K>m  aa  order  of  Mr.  Begistnop  Bionghom  Betting  aside 
a  jbankmptoy  notice. 

R.  S.  lloore  and  B^  C.  Faithfdll  were  both  solicitors.  On  the 
14ih  of  Jnly,  1S8%  thej  entered  into  articles  of  partnership  for  a 
term  of  five  years  from  the  Ist  of  October,  1882.  The  ajiicles 
provided  (inter  alia)  that  Faithfnll  should  devote  his  whole  time 
to  ihe  business^  and  should  not  at  any  time  during  the  partnership 
tezm  engage  in  any  bnsiniBSs  on  his  own  account  without  the 
previous  oonsmt  of  Mooro.  It  was  also  agreed  that  Faithfoll 
should  not  at  any  time  thereafter,  without  the  previous  consent  in 
writing  of  Moore,  either  during  the  continuance  of  the  term  or 
withiB  ten  years  after  the  determination  thereof,  whether  such 
determination  should  be  by  effluxion  of  time  or  from  any  other 
cause,  either  directly  or  indirectly  practise  as  a  solicitor  on  his 
own  account,  or  in  partnership  with  any  other  person  either  in 
Sirkenhead  or  in  Liverpool,  or  within  ten  miles  of  either  of  those 
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Ex  PARTE  ~  should  commit  any  breach  of  any  of  the  partnership  articles,  to 
JlooRE.      determine  the  partnership  by  notice.     The  parties  carried  on 

Faithftll.  business  in  partnership  at  Birkenhead  up  to  July,  1883.  In  that 
month  Faithfully  without  the  knowledge  or  consent  of  IMtoore, 
entered  into  an  arrangement  with  J.  N.  Isaac,  a  solicitor  at  Liver- 
pool, for  carrying  on  business  with  him  in  partnership  at  that  place. 
On  the  16th  of  July,  1883,  Moore  commenced  an  action  in  the 
Chancery  Division  against  Faithfull  and  Isaac,  claiming  by  his 
writ  an  injunction  to  restrain  Faithfull  from  carrying  on  the 
business  of  a  solicitor  in  partnership  with  Isaac  in  Liverpool,  or 
within  ten  miles  thereof,  and  from  otherwise  carrying  on  such 
business  in  breach  of  his  covenant  contained  in  the  partnership 
articles ;  damages  to  be  paid  by  Faithfull  for  his  breach  of  the 
covenant ;  and  the  costs  of  the  action.  The  plaintiff  also  claimed 
some  relief  against  Isaac.  On  the  6th  of  August,  1883,  the  plaintiff 
obtained  an  interlocutory  injunction  against  Faithfull  until  judg- 
'  ment  in  the  action.  On  the  24th  of  August,  1883,  the  plaintiff 
gave  notice  in  writing  to  Faithfull  to  determine  the  partnerships 
On  the  30th  of  October,  1883,  the  plaintiff  delivered  a  statement 
of  claim  by  which,  in  addition  to  the  relief  claimed  by  the  writ, 
he  claimed  dissolution  according  to  the  terms  of  the  articles  of 
partnership ;  and  accounts  and  inquiries.  Neither  of  the  defen- 
dants delivered  a  statement  of  defence.  On  the  17th  of  November, 
1883,  the  action  came  on  for  trial  before  Chitty,  J.,  on  a  motion 
by  the  plaintiff  for  judgment  in  default  of  pleading  by  the  defen- 
dants, and  judgment  was  given  to  the  following  effect :  This  Court 
doth  order  and  adjudge  that  the  defendant  Faithfull  be  perpetually 
restrained  from  carrying  on  the  business  of  a  solicitor  in  partner- 
shsp  with  the  defendant  Isaac,  in  Liverpool  or  within  ten  miles 
thereof,  and  firom  otherwise  practising  or  carrying  on  such  business 
in  violation  of  the  covenant  contained  in  the  articles  of  partner- 
ship. And,  the  defendant  Isaac,  by  his  cou^isel,  undertaking  not 
to  issue  any  circular  stating  that  he  is  carrying  on  business  in 
Liverpocd  in  partnership  with  the  defendant  Faithfull,  and  not 
to  otherwise  represent  that  the  defendant  Faithfull  is  carrying 
on  business  in  Liverpool  in  violation  of  the  covenant  contained 
in  the  articles,  this  Court  doth  declare  that  the  partnership 
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between  the  plaintiff  and  the  defendant  Faithfull  ought  to  stand  1885 
and  be  dissolved  as  horn  the  24th  of  August,  1883,  and  doth  order  exfabtb 
and  decree  the .  same  accordingly.  And  it  is  ordered  that  an  ^^^^ 
inquiry  be  made  what  is  the  amount  of  damages  which  the  plaintiff  faithfill. 
has  sustained  by  reason  of  the  breach  of  coyenant  by  the  defen- 
dant FaithfulL  And  it  is  ordered  that  the  defendant  Faithfull 
doy  within  fourteen  days  from  the  date  of  the  chief  clerk's  certi^ 
ficate,  pay  to  the  plaintiff  the  amount  of  such  damages  when 
ascertained  and  certified.  And  it  is  ordered  that  the  defendants 
do  pay  to  the  plaintiff  his  costs  of  the  application  for  the  restrain* 
ing  order  of  the  6th  of  August,  1883,  and  the  costs  of  the  action, 
except  that  as  to  the  costs  of  the  action  the  defendant  Isaac  is 
only  to  pay  such  part  of  the  general  costs  of  the  action  as  relate 
to  the  injunction  sought  against  him,  such  costs  to  be  taxed  and 
certified  by  tiie  Taxing  Master.  On  the  23rd  of  January,  1884, 
the  Taxing  Master  made  his  certificate,  by  which  he  taxed  the 
costs  payable  by  Faithfull  by  virtue  of  the  judgment  at  £73  98. 8d. 
Faithfull  paid  the  plaintiff  201.  on  accoimt  of  this  amount.  The 
inquiry  as  to  damages  was  at  the  date  of  the  issuing  of  th^ 
bankruptcy  notice  still  pendingi  it  not  haying  been  prosecuted. 
On  the  18th  of  December,  1884,  Moore  served  on  Faithfull  a  bank- 
ruptcy notice  for  £53  98. 8(2.,  the  unpaid  balance  of  the  £73  98.  Sd., 
describing  it  in  the  notice  as  the  amount  of  the  balance  due  on 
a  final  judgment  obtained  by  him  against  FaithfulL  in  the  Chan- 
cery Division  on  the  17th  of  November,  1883. 

Faithfull  applied  to  the  Court  ta  set  aside  the  bankruptcy 
notice,  and  in  his  affidavit  in  support  of  the  application  he  said 
that  he  had  a  counter-claim  for  200Z.  against  Moore  in  respect  of 
his  share  of  the  profits  of  the  partnership  with  Moore,  and  that 
he  could  not  have  set  up  the  counter-claim  in  the  action  in  whi^ 
the  judgment  was  obtained  against  him.  In  answer  to  this 
fkffidavit,  Moore  deposed  that  there  was  nothing  due  from  him  to 
Faithfull  in  respect  of  his  share  of  the  profits,  but  that,  on  the 
contrary,  Faithfull  overdrew  firom  the  partnership,  and  there  was  a 
balance  due  from  him  to  Moore  in  respect  of  the  overdrawal,  and 
that  he  was  also  liable  to  Moore  in  damt^es  under  the  judgment. 

The  registrar  set  aside  the  bankruptcy  notice,  on  the  ground 
that  the  judgment  of  the  17th  of  November,  1883,  was  not  a  final 
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1885       judgment  within  the  meaning  of  snlns.  1  (g)  of  8.  4  of  the  Bank- 
Bz  PABTB    mptcy  Act,  1883,  inasmnch  as  there  was  still  someliiing  to  be 
^'^      done  imder  it^  yiz.,  the  assessment  of  damages ;  and  that»  having 
FiQTHrrLL.  regard  to  what  was  said  by  Cotton,  L.  J.,  in  Ex  parU  Ohmery  (1), 
no  previonsly  existing  liability  of  Faithfull  to  Moore  was  estab- 
lished by  the  judgment  as  regarded  the  cost&  ' 
.  Moore  appealed. 

Bamer^  Q.C.f  and  F.  Cooper  WiUis^  for  the  appellant.  The 
registrar  was  wrong  in  holding  that  the  order  ioi  the  payment  of 
costs  was  not  a  final  judgment.  It  formed  part  of  a  judgm^it 
which  was  clearly  final,  and,  though  the  damages  had  to  be  ascer- 
tained by  inquiry,  nothing  further  lemaii^ed.  to  be  done  by  the 
Court.  The  registrar  misapprehended  the  effect  of  Ex  parte 
Ohipery.  (1)  He  took  it;  tQ  be  a  decisi(m  that  a  bankraptcy 
notice  oannot  be  issued  except  by  a  person  who  is  a  -oieditor  of 
the  debtor  antecedently  to  the  judgment.  That  case  waa  y«ry 
different  £foiidl  tl^  present.  In  Duke  of  Beau/ori  t«  PhUUpe  (2) 
it.  was  held  that  a  decree  for  specific  peEfo£ml^nce^with  a  re£arence 
to  «tlM9  .master  to  ^cott^te  interest  and  tax  oosts^and  aBrOBder«that 
the  deiSeadaait  .should  pay  the^'porehase-money  and  iataiest'aiid 
cest^' when  4seeftained,  Qonstituted  a  judgment  debt. 
'  Th^  other  cases  on  thi^  section.  Ex  parte  Sekmitz  (3);  JSr 
parte  Whinney  (4),  are  distinguidiable.    .       r 

Another  point  suggested  was  that  the  debtor  had  a  connter* 
olaim  against  the^  appellant  fpr  an  amount  whioh  exceeded  the 
mum  elais»ed  by  the .  bankruptcy  notice.  The  oomnter^laim 
alleged  waS' for  a  balance  which  would  be  »found  duato  him  on 
taking  the  partnership  accounts ;  it  might  hay^  bee^  set  up  in  the 
actioui  but  it  was  not  set  up.  ,:  *  >  ^ 

Herbert  Bsed^  for  the  debtor*  If  this, order, for  payment  of 
ooits  i&A  final  judgment  at  all,  it  is  not  a  final  judgment^vithin 
thp  meaning  of  sub-s.  1  {g)  of  s.  4.  The  judgment  consists  of 
two  parts ;  the  Court ''  orders  and  adjudges  "  or  ^^  decaees  "  carlaio 
things,  and  then  afterwards  it  ^'orders  "  the  defendant  to  ^iKf  the 
costs. 

0)  12  Q.  B.  D.  342.  ,  (8)  12  Q.  B.  D.  509. 

(2)  1  De  G.  &  S.  321.  (4) .  13  Q.  B.  D.  476. 
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[Easii  of  SELBOBinSy  L.C. .    If  it  is  a  judgment  for  one  pur-       188$ 
pose  it  must  be  a  judgment  for  the  other;  the  only  question  is  as  ~  ex  pakes  ~ 
to  its  finality.]  ^^^ 

At  Common  Law  there  might  be  an  interlocutory  judgment  FArmruu. 
directing  the  assessment  of  damages,  and  the  Court  might  adjudge 
that  the  plaintiff  do  recover  his  costs  from  the  defendant. 

[Brett,  H.B.    In  that  case  no  judgment  would  be  signed.] 

In  the  taxing  master's  certificate  in  this  case  he  says  that  he 
has  taxed  the  costs  '^  in  pursuance  of  the  order  of  the  Court." 
The  direction  for  an  inquiry  as  to  damages  is  not  a  final  judg- 
ment. 

[Eabl  of  Selbobne,  L.C.  It  goes  on  to  order  payment  by 
the  defendant  of  the  amount  which  shall  be  found  due ;  the 
plaintiff  would  not  hare  to  come  back  to  the  Court] 

If  it  was  found  that  tiiere  were  no  damages,  the  d^endant  would 
hare  to  apply  to  the  Court  for  the  eosts  of  the  inquiry. 

[Eabl  of  Selborne,  L.C.  I  think  that,  if  the  costs  of  the 
inquiry  are  not  reserred  by  the  judgment^  an  application  could 
not  be  made  to  the  Court  for  thofl$  costd.] 

Under  the  garnishee  clauses  of  the  Common  Law  Prooeduw 
Act,  it  was  always  held  that  an  ^  order  "  was  a  different  thing 
from  a  ''judgment  ** ;  an  order  diBmissing  an  action  with  costs  for 
want  of  prosectriioh  c6uld  not  be  enforced  by  means  of  an  attach* 
ment  of  a  debt:  Oremetti  t.  Oram  (1);  nor  could  an  order  of  a 
Court  of  Equity  for  the  payment  of  money :  In  re  Price.  (2)  In 
Bailey  r.  BaiUy  (3)  it  was  held  that  an  order  to*  sign  final  judg- 
ment under  Order  XIY.,  r.  1 ,  cannot  be*  made  when  the  action-  is 
for  anears  of  alimony  pendente-  lite,  payaUe  under  an  order  of 
the  Divorce  IKyision. 

At  any  rate,  this  order  is  not  a  ''  final  judgment "  within 
8u1>8. 1  (^)  of  B.  4 ;  for  that  purpose  the  judgment  must  have 
been  obtained  by  a  ''creditor;"  there  must  have  beenapreruMisly 
existing  debt  due  from  the  defendant. 

[Eabl  of  SBLBonins,  L.C. '  The  bankruptcy  notice  reqoins 
the  payment  of  a  judgittent  debt ;  the  person  who  obsubs  it  must 
be  a  creditor  at  the  time  when  he  applies  Icnt  leaye  to  issue  it 

(1)  40.  B.  D.  225.  (2)  LawR6p.4  a  P.  16& 

(3)  13  Q.  B.  D.  855. 
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1885  Brett,  M.E.    Your  construction  would  exclude  a  judgmoit 

Ex  PAarB    for  a  tort.] 

Moore.  Ihsit  is  the  result  of  what  was  said  by  Cotton,  L.J.,  in  Ex  parte 

Faithfull.  Chinery  (1),  and  in  Ex  parte  Whinney  (2)  Cave,  J.,  said  (3),  **I5 
it  not  implied  in  sub-s.  1  (jg)  that  the  person  who  may  issue  a 
bankruptcy  notice  must  be  a  creditor  before  he  obtains  the  judg- 
ment ?  *' 

[Eabl  of  Selborne,  L.C.  With  great  respect  to  Care,  J.,  it 
would  take  a  great  deal  of  argument  to  convince  me  that  he  was 
right  in  that  view.] 

As  to  the  counter-claim,  it  could  not  have  been  set  up  against 
the  order  for  payment  of  costs. 

Eabl  of  Selbobne,  L.C.  It  seems  to  me  perfectly  plain  that 
this  sum  of  53Z.  9^.  %d.  was  due  to  the  appellant  under  a  final 
judgment.  To  constitute  an  order  a  final  judgment  noHiing 
more  is  necessary  than  that  there  should  be  a  proper  litis  contes- 
tatio,  and  a  final  adjudication  between  the  parties  to  it  on  the 
merits.  That  this  order  was  a  judgment  is  plain,  and  it  is  equally 
plain  that  it  was  final.  Nothing  further  remains  but  the  questioD, 
whether  the  isxii  of  there  being  in  the  same  judgment  a  diiectioii 
for  an  inquiry  as  to  damages,  in  respect  of  which  the  judgment 

•was  not  final  until  the  amount  of  the  damages  was  ascertained — 
whether  that  fact  makes  any  di£ference  as  to  the  finality  of  the 
remainder  of  the  judgment.    It  appears  to  me  that  this  can  Biake 

•  no  difference  when  the  right  of  the  plaintiff  to  this  amount  of 
53Z.  9^.  8e{.  is  wholly  independent  of  the  inquiry.  It  would  be 
a  matter  of  great  importance  if,  whenever  a  judgment  ocmtains 
directions  which  have  to  be  worked  out  afterwards,  the  judgment  is 
not  final  in  so  far  as  it  contains  an  absolute  order  for  the  immediate 
payment  of  a  sum  of  money*  I  am  obliged  to  differ  from  the 
conclusion  of  the  learned  r^isttar.  I  cannot  accede  to  tiie  argu- 
ment that  the  word  '^  creditor  "  in  sub-s.  1  {g)  means  only  a  person 
who  was  a  creditor  before  the  judgment.    In  my  opinion,  it  means 

.  a  creditor  under  the  judgment — a  judgment  creditor.  I  do  not 
differ  from  any  of  the  former  decisions  on  this  sub-section  whidi 

'  (1)  12  Q.  B.  D.  342,  at  p.  346.  (2)  13  Q.  B.  D.  476, 

(3)  13  Q.  B.  D.  477. 
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baye  been  refsired  to*    TjiEx  parte  Chinery  (1)  the  order  was  a       1885 
garnishee  order ;  it  was  not  a  judgment  at  all.    I  agree  that  the    ex  pabts 
balance  order  in  Ex  parte  Whiwney  (2)  was  equally  not  a  judg-  "* 

ment ;  the  official  liquidator  was  only  the  representative  of  the  FAimruLL. 
rights  of  all  the  creditors  of  the  company,  and  the  proceeding 
was  not  in  any  way  of  the  nature  of  a  judgment.  No  doubt,  in 
the  opinions  of  some  of  the  learned  judges  which  have  been  read 
to  us  there  are  one  or  two  expressions  which  seem  to  imply  that 
the  judgment  must  be  one  by  which  a  pre-existing  liability  of 
the  defendant  to  the  plaintiff  is  ascertained ;  but  those  expressions 
must  be  taken  in  connection  with  the  particular  facts  of  the  cases 
in  relation  to  which  they  were  used.  I  am  of  opinion  that  this 
appeal  must  be  allowed,  and  that  the  bankruptcy  notice  must  stand. 

Brett,  M.B.  If  this  had  been  only  an  order,  however  final, 
for  the  payment  of  a  sum  of  money,  I  should  have  thought  that 
it  could  not  have  been  said  to  be  a  ^^  final  judgment "  within 
sub-s.  1  {g\  But,  if  an  order  for  the  payment  of  money  forms 
part  of  a  judgment  which  is  in  itself  final,  I  think  you  cannot 
divide  the  judgment  into  two  parts,  and  say  that  the  one  part  is, 
and  that  the  other  is  not  final.  The  question,  therefore,  is  whether 
this  order  for  the  payment  of  costs  is  part  of  a  judgment  of  the 
Chancery  Division  which  is  a  final  judgment.  It  is  of  no  use  to 
refer  to  cases  which  relate  to  judgments  at  Common  Law,  for  no 
such  thing  is  known  in  the  Queen's  Bench  Division  as  a  judg- 
ment which  is  to  be  worked  out  afterwards  in  any  way.  There 
might  have  been  a  trial  of  certain  issues,  and  by  consent  the 
'damages  might  have  been  referred  to  be  ascertained  by  an  arbi- 
trator. But  in  such  case  the  verdict  on  the  issues  was  not  a 
judgment.  A  final  judgment  at  Common  Law  was  always  a 
judgment  for  debt  or  damages,  and  the  taxed  costs  of  the  action. 
In  such  a  case  the  costs  formed  part  of  the  judgment.  The 
question  is  whether  in  the  Chancery  Division  there  cannot  be  a 
^  final  judgment "  when  everything  which  has  to  be  done  by  the 
Court  itself  is  finished.  Is  that  a  final  judgment  which  directs 
certain  things  to  be  done  and  certain  inquiries  to  be  made, 
and  certain  other  things  to  be  done  on  those  inquiries  being 

(1)  12  Q.  B.  D.  342.  •  (2)  13  Q.  B.  D.  476. 
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1885       answered  ?    If  the  Conit  ardeied  the  result  of  the  inquuies  to 

Ex  PABis    be  reported  to  itself  before  the  judgment  wato  given,  it  would 

MooBB.      QQ^  y^  ^  ^j^  judgment.    But^  if  the  Court  oid^fs  somethi&g  to 

Fatthfulu  be  done  Aooording  to  the  answer  to  the  inquiries,  without  any 

further  reference  to  itself,  the  judgment  is  final,  and  an  order  for 

the  payment  of.  costs  when  taxed,  which  is  part  of  the  judgment, 

is  a  final  judgment  for  the  costs.    The  costs  when  taxed  are  then 

a  debt  due  in  respect  of  a  final  judgment.    The  refined  argn* 

ment  that  the  judgm^it  mutt  be  one  which  has  beenobtained 

by  h  man  who  was  previously  a  creditor  (tf  the  defendant  will  not 

bear  discussion;  the  result  of  it  would  be  to  shut  out  from 

sub-s.  1  (g)  everything  but  a  judgment  fot  a  debt.    The  Iregistrat 

has  pushed  the  previous  decisions  of  this  *  Court  upon  this  -sub^ 

section  further  than  they  really  go  or  were  intended  to  go. 

Cotton,  L.J.  I  am  of  the  same  oj^oion.  The  question  is 
whether  the  appellant  is  ^*  a  creditor  who  has  obtained  a  final 
judgment "  against  the  respondent.  Is  this  ordeca  judgmmifc  at 
all?  CHearly  it  is.  It  is  thei  final  Judgment  at  the  tcial«ol  an 
action,  though  it  containsia  direotion  to  make,  certain  inquiries 
It  is  a  final  judgmentat  thetrial  that  the  defendant  had  brdkea 
his  covenant,  and  that  there  ought  to  be  a  perpetual  ii^junctioii  to 
restiain  him  from  committing  further  boeaches,  andat  is  aocom- 
panied  by-  an  order  for  the  payment  by  the  defendant  <^  the  coots 
'  of  the  action.  In  my  opinion  that  is  a  final  judgment  .for  the 
payment  of  the  taxed  amoimt  of  Ihe  costs.  The  inquiry  wfaiefa 
is  directed  as  to  the  damagea  caused  to  thid  plaintiff  by  the  de- 
•  fendant's  breach  of  covenant  in  no  way.  interferes  with  the  judg- 
ment for.  costs.  Ex  parte  Chinery  (I),  which  related  to  a  gamishee 
order^  )aaA  no  bearing  pn  the  prea^it  case. .  In  that  .case  if  the 
order. was  a  fiinal  order,  it  certainly  was  not  a  judgm^it.:  When  a 
new  act  of  bankruptcy  is  ci^ted  by  the  legislature^  we  ou^t  to 
give  to  their  words  their  strict  meaning. 

i  fibould  say  no  more,  but  for  the  fact  that  the  decision  :0f  the 
learned  registrar  seems  ito<  have  been  founded  upon  a  misKKire- 
henaian  of  some  expressions  used  in  my  judgment  in  Ett  parte 
Chinery^  {1)    In  order  to  decide  whether  a  garnishee  order  was 

(1)  12  Q.  B.  D.  342. 
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h  final  judgment^  we  had  to  consider  what  was  the  meaning  of  1885 
the  expression  ^*  final  judgment."  It  is  a  judgment  in  an  action  expabtk 
between  parties  brought  to  establish  some  light  of  the  plaintiff  ^<^^- 
against  the  defendant.  In  giving  judgment  in  that  case  I  made  FAiTBFubL. 
use  of  these  words  (1) :  **  1  think  we  ought  to  give  to  the  words 
*  final  judgment  *  in  this  sub-section  their  strict  and  proper  mean- 
ingy  Le:,  a  judgmoit  obtained  in  an  action  by  which  a  preyiously 
existing  liability  of  the  defendant  to  the  plaintiff  is  ascertained 
err  estsblisliM-^unless  there  is  something  to  shew  an  intuition  to 
use  the  words  iti  a  more  extended  sense/'  If  a  defendant  hasrcom- 
mifted  a  tort^  there  is  a  preyiously  existing  liability  on  his  part 
totiief  ]^intiff.  6o  here,  there  was  a  preyiouidy  existing  liability 
of  the  defeiidant  arising  out  of  his  coyenant  contained  in  the 
partnership  deed.  He  undertook  not  to  6arry  on  business  as 
a  solicitor  within  certain  limits  of  space ;  he  had  broken  that 
agre^'enty  and  his  liability  in  respect  of  iihat  breach  was  estab- 
lished by  this  judgment:  Takitg  the  very  wotd»  of  my  judgment 
they  apply  exactly  to  this  case.  Of  course  the  order  for  the 
paytneiit'of'co^tlid  not  enforce  a  pre-existiBg  liability  of  the 
xlefeixdantVbtltthat  orde^  ii  part  of'  a  final  Jitdgm^iKt  which  did^ 
I  do  not  wish  in  any  way  to  qualify  what  I  said  in  Ex  parte 
Chinertf.{2y  ' 


•  ■  * 


Eaml  of.  Selboei^,  L.C.  Nothing  has  been  oj^ned  to  us 
which  shews  that  the  respondent  has  any  counter^^laim  against 
the  appellant  which  he  could  not  have  set  up  iu  the.action. 

Bbett,  M.B.^  concurred. 

CoTTONy  L.J.  If/ at  the  trial  of  the  action,  the  defendant  had 
desired  to  have  the  partnership  accounts  taken,  he  had  a  right  to 
insist  upon  it.  As  he  did  not  do  so,  in  my  opinion  we  cannot 
now  say  tiiat  we  are  satisfied  that  he  has  a  counterclaim  which 
he  could  not  set  up  in  the  action. 

Solicitors  for  appellant :  Hamlin^  Orammex  &  HamUn» 
Solicitor  for  respondent :  Rogers  dt  Chaye. 

(1)  12  Q.  B.  D.  346.  (2)  12  Q.  B.  I).  342. 

W.L.C. 
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Ex  PABTB  TURQUAND.    In  bb  PARKER. 


Bankruptcy — RtpttUd  Ownership — Trade  Custom — Hiring  of  Fumtture — Hotd 
Keeper^Bankruptcy  Act^  1883  (46  <&  47  Vict.  e.  52),  s.  44,  nOh^  S^-BiB 
of  Sale— Registration— Tran^w  of  Registered  BiU  of  Scde—EquOabU 
sub-Mortgage— Bills  of  Sale  Act,  1878  (41  db  42  Vict.  c.  31),  ss.  4, 10. 

The  custom  for  hotel-keepers  to  hire  the  furniture  of  their  hotels  is  so  noto- 
rious, and  has  been  so  often  proved,  that  it  need  not  now  he  proved,  bat  the 
Court  will  take  judicial  notice  of  it.  And  the  custom  extends,  not  only  to 
furniture  in  the  strictest  sense  of  the  word,  but  to  all  the  articles  which  an 
necessary  for  the  furnishing  of  an  hotel  for  the  purpose  of  using  it  as  an  hoteL 

The  effect  of  the  custom  is  absolutely  to  exclude  the  reputation  of  ownerBfaip 
by  the  hotel-keeper  of  all  those  articles  in  the  hotel,  at  the  time  of  his  bank- 
ruptcy, which  are  within  the  scope  of  the  custom,  without  regard  to  the 
question  whether  the  particular  articles  are  or  are  not  in  fact  hired  by  him. 

Consequently,  articles  which  are  his  property  subject  to  a  mortgage  by  bill 
of  sale,  will  be  excluded  from  the  operation  of  the  reputed  ownership  clause. 

A  memorandum  by  way  of  equitable  sub-mortgage  given  by  the  transfoee  of  a 
registered  bill  of  sale,  accompanied  by  a  deposit  of  the  registered  bill  of  sale  and 
the  transfer,  does  not  require  registration  as  a  bill  of  sale  under  the  Bills  of  Sale 
Act,  1878,  even  though,  after  the  mortgage,  the  transferee  acquires  by  assign- 
ment the  equity  of  redemption  of  the  original  grantor. 

On  the  23rd  of  Febmary,  1881,  J.  E.  Dyson,  the  lessee  and 
occupier  of  the  Beach  House  Hotel,  at  Westgate*on-Sea,  executed 
a  bill  of  sale  to  E.  F.  Davis  of  all  the  furniture,  fittings,  and 
effects  (including  stock-in-trade,  plate,  linen,  books,  and  china) 
in  the  hotel  which  were  the  property  of  Dyson,  to  secure  the 
payment  of  6000Z.  with  interest.  This  bill  of  sale  was  duly 
registered. 

By  deed  dated  the  25th  of  Noyember,  1881,  E.  F.  Davis,  in 
consideration  of  6000Z.,  transferred  his  bill  of  sale  to  F.  S.  Parker 
and  W.  S.  Parker,  solicitors  and  co-partners,  subject  to  the  pioTiso 
for  redemption  therein  contained. 

On  the  28th  November,  1881,  F.  S,  and  W.  S.  Parker  obtained 
an  advance  of  16,500Z.  from  their  bankers,  Messrs.  Ooutts  &  Co., 
which  was  secured  by  a  memorandum  of  equitable  charge  and  by 
the  deposit  with  them  (inter  alia)  of  the  bill  of  sale  and  the 
transfer  of  the  25th  of  November,  1881.  The  memorandum  stated 
that  Messrs.  Coutts  &  Co.  would  hold  the  securities  deposited 
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with  them  ^*  as  pledged  to  you  for  better  securing  the  above 
adyance  of  16,5002.,  as  well  as  your  former  advances  to  us,  together 
with  interest  thereon  respectively."  This  memorandum  was  not 
registered  as  a  bill  of  sale. 

On  the  12th  of  October,  1882,  F.  S.  and  W.  S.  Parker  purchased 
for  value  from  J.  E.  Dyson,  and  took  from  him  a  surrender  of  his 
lease  of  the  hotel,  the  reversion  of  which  they  had  previously 
acquired,  and  an  assignment  of  his  equity  of  redemption  in  the 
furniture  and  effects  comprised  in  the  bill  of  sale.  The  same  day 
possession  of  the  hot^l  and  furniture,  &c.,  was  given  to  Messrs. 
Parker,  who  thereafter  carried  on  the  business  by  their  managers 
down  to  the  date  of  their  being  adjudicated  bankrupt. 

On  the  20th  of  March,  1884,  the  Messrs.  Parker  were  adjudi- 
cated bankrupt  on  an  act  of  bankruptcy  committed  on  the  22nd 
of  February,  1884,  and  Messrs.  Turquand  &  Whinney  were  subse* 
quently  appointed  trustees.  Since  the  adjudication,  Messrs.  Coutts 
&  Co.  had  been  in  possession  of  the  property  comprised  in  tiie 
bill  of  sale,  and  the  business  of  the  hotel  had  been  carried  on  by 
them  or  their  managers. 

This  was  an  application  by  the  trustees  for  a  declaration  that 
they  were  entitled  to  the  property  comprised  in  the  bill  of  sale, 
on  the  grounds  (1)  that  the  memorandum  of  equitable  charge  was 
a  bill  of  sale,  and,  not  being  registered,  was  void  as  against  them 
under  the  Bills  of  Sale  Act,  1878 ;  and  (2)  that  the  property 
comprised  in  the  bill  of  sale  was  in  the  possession  of  the  bankrupts 
as  reputed  owners  at  the  commencement  of  the  bankruptcy. 


18S5 

EXPABTE 
TUBQUAND. 

PABK£JSft 


Dec.  16.  Cooper  WiUis,  Q.G.j  and  /.  E.  Linklater^  for  the  trustees. 
The  goods  were  in  the  reputed  ownership  of  the  bankrupts  at 
the  commencement  of  the  bankruptcy.  The  existence  of  a  custom 
for  hotel  keepers  to  hold  their  furniture  on  hire  is  hot  disputed : 
Craweour  v.  SaUer  (1) ;  but  there  is  no  evidence  here  that  the 
goods  were  hired.  Next,  it  is  admitted  that  the  memorandum 
of  equitable  charge  is  a  bill  of  sale,  and,  being  unregistered, 
the  question  is  whether  it  comes  within  the  exception  of  a 
^'  transfer  or  assignment "  of  a  registered  bill  of  sale  in  s.  10  of 
the  Bills .  of  Sale  Act,  1878.    Those  words  are  no  doubt  very 

(1)  18  Ch.  ir.  30. 
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1885       <wicM^;  bui  it  isoont^nded  that  a  reasonable  constraotion  and  some 

Bx  PASTE    limit  toy  their  applicaitioi):  must  be  placed  upon,  them,  a&d  that 

TuBQVANo.   ij^y  2jj^^g|.  1^  feslaricted'to  a  ttansfer  or  assignment  of  the  whole 

Pabxe^     interest  and  rights  of  the  original  grantor  or  gmntee,  and  those 

claiming  direetly  through  them,  and  do  not  extend  to  an  interest 

earved  out  oC  the  -  original  title— to  in  fact  a  sub-mortgage  by 

deport  liikd  the  present  case;  and  the  subsequent  purchase  by 

the  fadkers'  of^  the  original  equity  of  redemption  does  not  put 

their  mtNTtgagees*  in  any -bettes  posatton. ' 

Vaugkam  Mmdkims^  for  Messrs.  Coutts  &  Co.  The  custom  lor 
lietel'keepdrs  to.  hold  their  furniture  on  hire  being  now  judieially 
established :  Graweaur  y.  Salter  (1),  the  doctrine  of  reputed 
ownership  does  not  apply,  and  evidence  ae  to  hiring  is  inamateiial 
iand.imneoessary.  Then*  the  memorandum  of  equitable  charge  is 
«  deidlwtion  of-^e  titlie  of  the  original  bill  of  sale:  Heme  t. 
Bagihesi  (2)  It  is  a  meoi^  *^  transfer  ^'  of  the  originlil  bill*  of  ask 
within  k  10  of  the  Bills  of  Sale  Aot»  1878,  and  deed  not  require 
Tegistmtien*  The  jmertgagees  do  not  claim  to  hold  it  for  m<»e 
than  the  amount  secured  by  it. 

Cooper  WMie^  Q.C,  in  reply,  referred  to  E^ parte  Brooke.  (3) 

...        »  • 

5   Ca¥S^  J»  .  Iq.  4his  case  the  trustees  apply  for  an  order  for*  the 

deliYeary  up  iq  them  pf  certain  furniture  in  and  about  the.  Bsadi 
-House-  Heteil.  Th^  first  ground  on  which  the  application  is 
madoi  is  that  tiie  furniture  in  question  was  in  the  order  and.dis- 
position  of  the  bankrupts.  With  regard  to  that  poini  th^  facts 
are  few.  On  the  22nd  of  February,  1884,  the  Messrs.  Parker 
committed  an .  act  of  bankruptcy.  At  that  time  they  wete  carry- 
ing on  the  business,  of  hotel*keepers  at  tbe  Beach  House  Hotel, 
and  that  furniture  was  being  used  for  the  purpose,  of  caxxying 
fon  that  bnsinei^s.  Now  on  that  point  I  atn  clearly  of  i^Mnieii 
that  the  case  of  Craweour  v.  SdUer  (1)  i»  a  oondusiye  authority. 
It  was  there  held  that  there  was  so  well-known  and  commoa 
a  custom  on  the  part  of  hotel-keepers  to  hire  fomiture  that  the 
fact  that  an  hotel-keeper  is  in  possession  of  fonsdtuie  does  not 
at  all  lead  to  the  conclusion  that  that  furniture  is  hia  own.    Now 

(1)  18  Ch.  D.  30,  (2)  6  Q.  B.  D:  676. 

(3)  28  Ch.  D.  261. 
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the  44ih  seotibn  of  the  Bankntptcy  Act»  I8889  wfs,  that  the       1885 
goods  must  be  in  the  order  and  dispoeition  of  the  bankrupt    ex  pabfb 
**  nndor  sach  circumstances  that  he  is  the  reputed  owner/'  that    t^««^^«^- 
is  to  say,  under  such  cbcumstances  that  the  ordinary  reputa-     Pabker. 
tion  prevails  urith  those  who  deal  with  him  that  he  is  the  owner      c^^. 
of  the  goods.    Now  the  effect  of  the  decision  of  Oraiocaur  y. 
SaUer  (1)  is  that  there  is  such  a  well-known  and  common  custom 
«f  hiring  furniture  on  the  part  of  hotel-keepers  that  no  person 
who  is  in  the  habit  of  dealing  with  an  hotel-keeper  could  for  one 
moment  assume  because  he  is  in  the  possession  of  fiimiture  that 
that  furniture  belonged  to  him;  consequently  the  reputation 
of  ownership  does  not  arise  at  all^  and  it  is  perfectly  immaterial 
whether,  in  fiict,  the  furniture  is  or  is  not  hired.    In  no  case 
does  the  reputation  of  ownership  arisei  and  that  is  the  custom 
of  whidi  it  appears  to  me  I  am  bound  to  take  jud^ial  notice. 
I  am  of  opinion  therefore  that  the  first  point  fienls. 

The  second  point  arises  undbr  the  Bills  of  Sale  Act,  1878,  and 
is  of  somewhat  more  difficulty.  [His  Lordship  then  stated  the 
facts  and  continued  ;^  Now  the  question  arises  whether,  in 
the  eyetits  'which  have  happened,  the  memorandum  6f  e^iuitable 
mortgage,  which  undoubtedly  is  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  is  yeid  as  not  being  registered.  It  is  a  document 
executed  under  the*  Act  of  1878.  But  that  Act  must,  of  course, 
be  read  along  with  the  eaiiier  Act  which  it  superseded.  The 
original  Bills  of  Sale  Act,  1854^  contains  a  recital  that  *' frauds 
are  frequently  committed  upon  creditors  by  secret  bills  of  sale 
«f  personal  chattels  whereby  peisons  are  able  to  keep  up  the 
appearance  of  being  in  good  circumstances  and  possessed  of  pro- 
perty, and  the  grantees  or  the  holders  of  such  bills  of  sale  haye 
the  pow^r  of  taking  possession  of  the  property  of  taoh  jpersons  to 
the  exclusion  of  the  rest  of  the  creditors.''  That'was  the  eyil 
against  which  the  Act  was  framed,  namely,  that  a  peracfa  might 
be  apparently  in  the  possession  of  a  quantity  of  goods,  and  yet 
he  might  by  a  secret  bill  of  sale  haye  denuded  himself  of  the 
property  in  the  goods,  so  that  when  creditors  who  had  trusted 
him  on  the  strength  of  this  possession  came  to  issue  execution 
against  him,  they  found  a  secret  bill  of  sale  put  forward,  whereby 

(1)  18  Cai.  D.  80. 
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1885        they  were  deprived  of  the  expected  firuits  of  their  judgment.    In 
Bxpabtb"^  this  case  there  was  originally  a  bill  of  sale  executed  by  Dyson  in 
TuBQUAKD.   fig^your  of  Davis.    That  bill  of  sale  undoubtedly  did  require  to 
Pabxbb.     be  registered,  and  was  registered.    It  required  to  be  registered 
(^^j^      because  Dyson  was  at  that  time  the  owner  and  in  possession,  and 
by  that  mortgage  he  gave  Davis  the  right  to  seize  the  goods. 
The  right  to  seize  and  take  possession  of  the  goods  was  in  one 
person,  the  apparent  ownership  and  the  possession  of  them  in 
another — ^the  grantor,  and  under  those  circumstances  the  Act 
required  that  the  bill  of  sale  should  be  registered,  and  that  was 
done.     Then  came  an  assignment  from  Davis  to  Parkers,  and 
then  a  further  assignment  from  Parkers  to  Messrs.  Coutts.    Now, 
in  my  judgment,  at  all  events  under  the  circumstances  which 
have  happened,  the  assignment   from  the    Messrs.  Parker  to 
Messrs.  Coutts,  or  whatever  name  you  choose  to  give  the  docu- 
ment, did  not  require  to  be  registered.    They  had  a  perfectly 
good  title  at  the  time  when  that  document  was  executed  to 
seize — what  ?     Not  the  goods  of  Parkers,  but  the  goods  of 
Dyson.    That  document  gave  them  no  power  to  seize  Parkers* 
goods  at  all.    It  transferred  to  them  the  power  to  seize  Dyson's 
goods  which  had  originally  been  given  to  Davis  by  the  bill  of  sale 
of  the  23rd  of  February,  1881,  and,  as  I  have  said,  the  transfer 
was  not  one  which  required  to  be  registered.    That  being  the 
state  of  things,  if  Dyson  had  continued  in  possession,  it  is  dear 
that  this  bill  of  sale  which  was  executed  in  favour  of  Messrs. 
Coutts  would  have  been  a  perfectly  valid  document,  because  the 
original  bill  of  sale  was  registered,  and  this  was  nothing  more 
than  a  transfer  of  it.    Again,  if  Dyson  had  assigned  his  equity 
of  redemption,  then  clearly  again  the  seizure  would  be  good.    The 
mischief  described  in  the  statute  would  no  doubt  to  some  extent 
exist,  because  persons  who  dealt  with  the  new  owner  of  the  Beach 
House  Hotel  would,  assuming  Craweour  v.  SdUer  (1)  out  of  the 
way,  suppose  him  to  be  the  owner  of  the  property,  and  they  would 
be  met,  nevertheless,  by  the  bill  of  sale ;  but  inasmuch  as  that 
bill  of  sale  at  the  time  when  it  was  given  was  properly  registered,, 
the  fact  that,  under  the  circumstances  that  have  happened  after* 
wards, it  gave  Messrs.  Coutts  power  to  seize  the  goods  of  someone 

(1)  18  Ch.  D.  30. 
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who  was  not  the  original  creditor^  but  merely  an  assignee  of  the 
original  grantor,  would  not  make  the  bill  of  sale  invalid.  Now 
in  this  case  Parkers  had  possession  under  a  right  which  did  not 
exist  at  the  time  they  executed  the  charge  in  favour  of  Coutts  & 
Co.  At  the  time  when  that  document  was  executed  they  had  no 
right  to  take  the  possession  which  they  subsequently  took.  I  do 
not  stop  to  inquire,  because  I  think  it  is  not  necessary  to  inquire, 
whether  the  result  would  have  been  the  same  if  Messrs.  Parker  had 
taken  possession  under  any  power  reserved  to  them  in  the  transfer 
to  them  firom  Davis.  Their  possession  was  acquired  subsequently 
to  the  execution  of  that  memorandum,  and  was  acquired,  not 
through  any  document  which  was  executed  to  them  before  they 
had  given  that  memorandum  to  Messrs.  Coutts,  but  by  virtue  of 
the  subsequent  purchase  from  Dyson.  Therefore  it  seems  to  me 
that  they  are  in  point  of  fact  in  the  same  position  as  if  they  had 
been  entirely  new  purchasers ;  and  that  the  fact  that  the  persons 
who  subsequently  acquired  the  right  to  these  chattels  £rom 
Mr.  Dyson,  and  who  were  in  possession  at  the  time  when  the  act 
of  bankruptcy  occurred,  were  the  persons  who  had  actually  assigned 
their  mortgage  to  Messrs.  Coutts,  is  a  mere  accident.  It  might 
have  been  otherwise,  but  their  possession  did  not  take  its  rise  from 
any  right  which  was  in  existence  at  the  time  the  memorandum  of 
November  1881  was  executed.  They  were  in  possession  solely  by 
virtue  of  the  assignment  from  Dyson ;  and  it  appears  to  me  that 
this  is  8u£Scient  to  dispose  of  the  case,  and  that  this  memorandum 
is  neither  within  the  mischief  nor  the  words  of  the  Act.  Conse- 
quently, Messrs.  Coutts  hold  under  a  document  which  at  the  time 
it  was  given  them  did  not  require  to  be  registered.  The  result, 
therefore,  is  that  this  application  must  be  refused  with  costs. 


1885 


EXPABTB 

tubqvahi). 

Inbs 
Pabkbb. 

Gave,  J. 


Order  aceordingly. 


H.  L.  P. 


From  this  decision  the  trustees  appealed. 


Feb.  20.  Cooper  WUliSy  Q.C.,  and  /.  E.  Linklater,  for  the 
appellants.  If  there  is  a  notorious  trade  custom,  such  as  will 
exclude  the  reputation  of  ownership  by  a  trader  of  goods  in  his 
possession,  it  applies  only  to  goods  which  are  in  his  possession  in 
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1885        pnrsuance  of  the  custoio.    If  it  is  a  uotorioas  custom  for  hotel- 

£x  PASTE    keepers  to  hire  their  forniture,  the  reputation  of  ofhiership  is 

TuBQUAND.    ^x(»iii(j0<i  oiiiy  as  to  furniture  which  is  in  fact  hired,  not  to  fdmi- 

Parksb.     ture  which,  as  here,  was  the  property  of  the  hotel-keeper  himself 

subject  to  a  bill  of  sale.    In  such  a  case  the  doctrine  of  reputed 

ownership  applies,  notwithstanding  the  custom:   Oraweaur  t. 

Salter  (1) ;  Ex  parte  Brooks  (2) ;  Priestley  v.  PraU.  (3) 

[Eabl  of  Selbobne,  L.C.,  referred  to  Ex  parte  Watkins.  (4)] 

At  any  rate,  the  custom  extends  only  to  furniture  strictly  so 
called ;  it  does  not  apply  to  many  of  the  articles  whick  were  in 
the  hotel,  and  which  are  included  in  the  registrar's  order,  e.g^ 
crockery  and  glass. 

The  document  of  the  28th  of  November,  1881,  is  a  bill  of  sale 
within  s.  4  (5)  of  the  Bills  of  Sale  Act,  1878,  and  it  required 
registration  under  s.  8.  It  is  not  exempted  by  s.  10.  It  is  a  sub- 
mortgage of  the  Parkers'  interest  under  the  first  bill  of  sale  with 
a  new  equity  of  redemption ;  it  is  not  a  ^^  transfer  "  of  the  original 
bill  of  sale.  It  is  a  bill  of  sale  of  the  Parkers'  interest  in  the 
goods,  and  it  ought  to  haye  been  registered  as  affecting  their 
credit.  At  the  commencement  of  the  bankruptcy  the  goods  were 
the  Parkers'  property,  and  they  were  in  their  apparent  posaessioiL 

[Eabl  of  Selbobne,  L.C.  The  £act  that,  after  the  execntion 
of  the  memorandum  of  the  28th  of  November,  1881,  the  Packers 
bought  the  equity  of  redemption  of  the  goods  can  make  no 
difference  as  to  the  necessity  of  registration  of  the  memorandum.] 

A  transfer  of  a  bill  of  sale  is  a  bill  of  sale  as  regards  the  trans- 
feror ;  s.  10  only  means  that  a  transfer  need  not  be  registered  as 

(1)  18  Gh.  D.  30.  chattels  as  security  for  any  debt^  and 

(2)  23  Gh.  D.  261.  also  any  agreement,  whether  inteoded 

(3)  Law  Rep.  2  Ex.  101.  or  not  to  be  followed  by  the  execution 

(4)  Law  Bep.  8  Oh.  520.  of  any  other  instniment,  by  which  a 

(5)  Sect.  4  provides  that  ''the  ex-  right  in  equity  to  any  personal  chattels, 
pression  '  bill  of  sale '  shall  include  or  to  any  charge  or  security  thereon, 
bills  of  sale,  assignments,  transfers,  shall  be  conferred.*' 

declarations  of  trust  without  transfer,  Sect.  8  requires  the  registratioci  of 

inventories    of    goods   with    receipt  *'  every  bill  of  sale  to  which  this  Act 

thereto  attached,  or  receipts  for  pur-  applies,"  "  within  seven  days  after  the 

chase-moneys  of  goods,  and  other  as-  making  or  giving  thereof." 
surances  of  personal  chattels^  and  also         By  s.  10,  "  A  transfer  or  assignment 

powers   of   attorney,  authorities,    or  of  a  registered  bill  of  sale  need  not  be 

licenses  to  take  possession  of  personal  registered." 
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regards  the  original  grantor ;  it  ought  to  be  registered  for  the       1886 


protection  of  the  creditors  of  the  transferor.     Sect.  10  assumes  ex  pabtb 

that  the  original  grantor  remains  in  possession  of  the  goods.  Tobquand. 

Maenaghten,  Q.G.f  and  Vatighan  Hawkins,  for  Messrs.  Coutts,  Pabkeb. 
were  not  heard. 


Earl  of  Selbobxx,  L.C.  The  argument  on  the  question  of 
reputed  ownership  has  proceeded,  as  it  appears  to  me,  upon  a 
misapprehension  of  the  i\ature  of  that  doctrine.  When  the  exist- 
ence of  a  custom  notorious  in  a  particular  trade  or  business  is 
proved,  the  effect  of  which  is  that  every  one  who  knows  the 
custom  knows  that  articles  to  which  it  is  applicable,  and  which 
are  in  the  place  in  which  the  trade  or  business  is  carried  on,  may 
or  may  not  be  the  property  of  the  person  who  is  carrying  on  the 
trade  or  business — may  or  may  not  be  held  by  him  for  other 
persons — ^then  the  doctrine  of  reputed  ownership  is  absolutely 
excluded  as  to  all  the  articles  which  are  within  the  scope  of  the 
custom.  If  the  custom  were  such  as  has  been  just  now  suggested, 
yiz.,  that  in  hotels  chairs  and  tables  and  furniture  of  that  descrip- 
tion are  ordinaril}!^  hired,  but  crockery  is  not,  then,  of  course, 
chairs  and  tables  would  be  within  the  custom,  and  crockery  would 
not.  But  the  custom  which  was  proved  in  Crawcour  v.  Salter  (1) 
related  to  the  furniture  in  hotels  generally,  the  word  '^  furniture  " 
being  a  large  word  of  description,  sufficient,  if  used  in  a  will,  to 
pass  furniture  of  every  kind.  If  in  this  case  the  trustee  intended 
to  rely  on  a  distinction  between  some  kinds  of  furniture  to  which 
the  ^custom  is  known  to  be  applicable  and  others  to  which  it 
is  not,  his  ease  should  have  been  presented  and  supported  in  a 
different  way.  The  custom  must,  I  think,  as  proved,  be  taken 
prima  facie  to  apply  to  all  the  furnishings  of  an  hotel,  of  whatever 
kind.  That  being  so,  the  effect  of  the  custom  is  to  give  notice 
to  aU  those  who  know  it,  or  to  whom  the  knowledge  of  it  ought 
to  be  imputed,  that  the  furniture  of  an  hotel  is  not  presumptively 
the  property  of  the  person  who  is  occupying  the  hotel  and  carry- 
ing on  the  business — it  may  or  may  not  be  so.  A  man  who 
knows  so  much  as  that  has  no  right  to  say  that  there  is  a  repu- 
tation of  ownership  by  the  hotel-keeper  of  the  tables  and  chairs 

(1)  18  Ch.  D.  30. 

2  Y  2  2 


L.C. 
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1885  and  other  articles  of  furniture  in  the  hotel  if  they  do  not  happen 
ExFABTB  in  point  of  fact  to  be  hired,  while  there  is  no  such  reputft* 
TcBQTJAHD.   ^j^^  ^  ^  those  articles  which  are  hired.    The  reputation  does 

In  BB 

Pabxxb.  not  apply  to  the  particular  articles  at  all,  one  way  or  the  other. 
Etfi  ofsdbonie,  Where  there  is  such  a  known  custom  as  to  exclude  the  genecd 
application  of  the  law  of  reputed  ownership,  any  one  who  gives 
credit  to  the  trader  upon  the  assumption  that  some  of  the  articles 
in  his  possession  may  belong  to  him  does  so,  as  Mr.  Linklater 
well  expressed  it,  at  his  own  risk.  An4>  if  he  were  to  go  and  ask 
the  trader  questions  as  to  the  owneiship  of  the  articles,  his  que9> 
tion  should  be,  not.  On  what  terms  do  you  hold  this  or  tluil 
article,  but.  Is  it  your  own  property  ?  and  any  title  of  any  otha 
person,  whether  it  arose  under  a  contract  of  that  particular  kind 
as  to  which  the  custom  is  notorious,  or  in  any  other  way,  wouM 
be  sufficient  to  prevent  that  particular  thing  £rom  being  withiA 
the  reputed  ownership  of  the  trader,  when  the  things  in  the  place 
generally  were  not.    So  much  for  that  point. 

With  regard  to  the  other  point,  it  seems  to  me  to  be  reasonably 
clear.  If,  on  the  28th  of  November,  1881,  Messis.  Parker  had 
actually  acquired  from  Dyson  an  absolute  title  to  the  goods  d 
of  which  they  were  then  in  possession,  the  registered  bill  of  sale 
would  have  been  entirely  exhausted,  and  the  title  to  the  gootk 
would  no  longer  have  been  made  under  it  I  quite  agree  that,  if 
those  goods  had  been  made  a  security  to  Messrs.  Coutts,  there 
ought  to  have  been  a  registration  of  the  document  by  which  tliat 
was  done.  But,  on  the  28th  of  November,  1881,  the  registered 
bill  of  sale  was  not  exhausted.  The  right  of  Messrs.  Parker  wk 
merely  to  hold  by  way  of  security  Dyson's  goods  and  chattek 
under  a  registered  bill  of  sale  from  him,  and  the  statute  ex- 
pressly says  that  a  transfer  or  assignment  of  such  a  registered 
bill  of  sale,  that  is,  when  it  is  still  an  operative  instrumei^ 
governing  the  title,''need  not  be  registered.  The  statute  makes 
no  distinction  between  a  bill  of  sale  by  way  of  security,  upon 
which  an  equity  ^of  redemption  is  reserved,  and  an  absolute  biH 
of  sale,  between  an  equitable  transfer  and  a  legal  one.  This 
transaction  of  the  28th  of  November,  1881,  which  gave  the  title 
to  Messrs.  Coutts,  was  not  a  dealing  with  the  specific  goods  at  aU ; 
it  was  merely  an  equitable  assignment  or  transfer  of  the  existing 
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security  on  those  goods,  to  which  the  title  was  constituted  by  the  1885 

original  registered  bill  of  sale.  Ex  paste 

Under  these  circumstances,  I  think  Cave,  J.,  was  clearly  right  Tubquand. 

in  holding  that  the  case  is  govemed  by  the  10th  section  of  the  Pabkeb. 
Act  and  not  by  the  4th. 

Bbett,  M.B.  The  first  question  is,  whether  certain  articles, 
which  are  found  in  an  hotel  kept  bya  man  who  has  become  bankrupt 
and  which  are  not  really  his  own  property,  are  within  the  doctrine 
of  reputed  ownership.  It  has  been  held  that  there  is  so  notorious 
a  custom  for  hotel  keepers  to  carry  on  their  business  by  means  of 
fiimiture  which  is  not  their  own,  but  which  they  hire,  that,  from 
the  mere  fact  of  finding  furniture  in  an  hotel,  no  one  has  a  right 
to  infer  that  it  belongs  to  the  hotel-keeper,  and,  consequently, 
tiiat  the  doctrine  of  reputed  ownership  does  not  apply  to  the 
ftimiture  of  an  hotel.  It  has  been  held  that  this  custom  is  so 
notorious  that  the  Court  will  not  require  any  further  proof  of  it, 
and  that  it  is  so  notorious  that  no  man  of  business  would  really 
Tely  upon  the  possession  of  furniture  as  an  inducement  to  give 
credit  to  an  hotel-keeper.  The  custom  has  been  so  often  proved 
that  the  Courts  will  now  take  judicial  notice  of  it.  That  is  well 
settled* 

But  it  is  said  that  the  Courts  have  not  yet  declared  what  they 
undetstand  by  *'  furniture."  It  is  obvious  firom  the  nature  of  the 
case  that  ^'  furniture  "  must  include  everything  which  goes  to  the 
furnishing  of  an  hotel  for  the  purpose  of  using  it  as  an  hoteL  It 
is  said  that  the  custom  only  applies  to  such  things  as  so&s, 
chairs,  and  tables.  I  suppose  it  may  at  least  be  said  to  apply  to 
bedsteads.  .  But  what  is  the  use  of  a  bedstead  for  the  purpose  of 
carrying  on  an  hotel  if  you  have  not  sheets  and  blankets  and 
counterpanes  ?  What  is  the  use  of  an  hotel  if  it  has  not  wash- 
hand  basins  and  wash-hand  stands?  You  cannot  carry  on  an 
hotel  unless  you  have  those  things.  Therefore  linen  and  crockery 
must  come  within  the  custom.  What  is  the  use  of  attempting  to 
carry  on  an  hotel  if  you  have  not  soup-tureens,  wine  glasses  and 
tumblers  ?  The  very  nature  of  the  case  shews  at  once  that  to 
attempt  to  split  up  furniture  into  different  classes  with  regard  to 
some  of  which  the  custom  applies,  and  with  regard  to  others  of 
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1885        which  it  does  not,  is  as  a  matter  of  business  ridiculous.     ''^Fumi- 

Ex  parte""  ture  "  must  include  eyerything  which  is  necessary  for  the  fomiahing 

TuBQUAKD.   ^^£  ^j^  hotel  for  the  purpose  of  carrying  it  on  as  an  hotel.     I  hare 

Pabxeb.     heard  this  custom  proyed  oyer  and  oyer  again,  and,  if  I  had  not^ 

BteixH^.    I  should  not  require  much  proof  of  it.    What  is  the  result  of  it  ? 

It  is  this,  that  the  mere  fact  of  articles  of  this  description  being 

in  an  hotel,  and  used  by  the  keeper  of  the  hotel  in  his  business, 

does  not  entitle  any  one  to  say  that  he  is  the  reputed  owner  of 

them. 

Then,  as  to  the  second  point, — ^is  the  document  in  question  a 
bill  of  sale  whiclx  required  registration  ?    To  my  mind  it  is  not 
a  bill  of  sale  within  any  part  of  the  deflniticm  contained  in  the 
4th  section,  properly  read.    It  is  not  within  the  4th  section  at  alL 
But  that  section  is  necessarily  so  worded  that  a  perverse  ingenuity 
might  say,  and  the  legislature  foresaw  that  it  would  say,  that, 
such  a  document  comes  within  some  of  the  terms  of  s.  4,  although 
it  was  not  intended  that  it  should,  and  therefore  they  inserted  in 
8. 10  a  positiye  and  clear  declaration  that  such  a  document  is  ^ot  to 
be  within  the  4th  section.    It  is  taken  out  of  the  Act  altogether, 
and  does  not^  therefore,  require  registration.    I  do  not  see  how  the 
legidature  could  haye  spoken  in  plainer  language.    I  do  not  think 
this  document  comes  within  s.  4,  and  for  this  reason,  it  is  a  transfer 
of  an  interest  under  a  bill  of  sale  which  is  already  registered, 
and  does  not  giye  to  the  transferee  any  interest  in  the  goods 
themselyes.    If  this  transfer  were  the  only  document  he  would 
haye  no  interest  in  the  goods.    It  is  the  original  bill  of  sale  which 
giyes  the  interest  in  the  goods,  and  that  interest  is  transferred  to 
him.    I  should  think  that  no  one  who  looks  carefully  at  tiie  4th 
section  would  say  that  such  a  transfer  comes  strictly  speaking 
within  any  of  the  words  of  the  section.    But,  in  order  to  ezdude 
the  possibility  of  doubt,  the  legislature  haye  said  in  plain  language 
in  8. 10,  We  do  not  intend  such  a  document  to  be  within  s.  4. 

It  seems  to  me  that  both  points  are  clearly  against  the  appel- 
lants. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  moment  the 
custom  of  hotel-keepers  to  hire  their  furniture  is  clear,  it  follows, 
to  use  Mr.  Linklater's  expression,  that  any  one  who  deals  with  an 
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hotel-keeper  must  take  his  chance  whether  the  articles  of  fumi- 
ture  which  are  found  in  the  hotel  are  the  hotel-keeper's  property 
or  not.  He  cannot  say  that  they  are  so  prim&  facie,  becanse  the 
hotel-keeper  is  in  possession  of  them ;  that  inference  is  rebutted 
by  the  well-known  custom.    He  takes  his  chance. 

As  to  the  other  point,  there  might  be  some  little  difficulty  on 
8.  4  if  it  stood  alone.  But,  when  you  look  at  s.  8,  which  says  that 
all  bills  of  sale  to  which  the  Act  applies  shall  be  registered,  and 
then  at  s.  10,  which  says  that  a  transfer  or  assignment  of  a  regis- 
tered bill  of  sale  need  not  be  registered,  all  difficulty  yanishes. 
In  s.  4  the  words  are,  "  agreement  by  which  a  right  in  equity  to 
any  personal  chattels  is  canferredy*  not  ^transferred"  That 
difference  is  important,  for  s.  10  deals  specifically  with  transfers. 
The  real  truth  is  that  this  document  is  not  a  transfer  of  goods, 
or  one  which  confers  any  title  to  goods ;  it  is  a  sub-mortgage, 
a  mortgage  of  a  mortgage.  It  is  clearly  within  s.  10  and  not 
within  8.  4,  and  it  does  not  require  registration.  Therefore  I 
think  that  the  decision  of  Care,  J.,  was  perfectly  correct  on 
both  points. 

Appeal  diemiesed  with  eosU, 

Solicitois  for  trustees :  LinJdater,  Hacktooad,  dt  Co. 
Solicitors  for  Coutts  &  Co. :  Farrer,  Owory^  dt  Co. 

W.  L.  a 


18S5 

EXPABTE 

TUBQUAND. 

In  BE 
Pabkxb. 

Llndlej,  hJ, 
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1885  [IN  THE  COURT  OF  APPEAL.] 

Jan,  16.  «         V 
YATES  (Plaintiff  in  Erbob)  v.  THE  QUEEN  (DBFETOAirr  ik  Ebbob). 

Criminal  Law — Criminal  Information  for  Libel-^Newspaper  Libd  and  Beps- 
troHonAct,  1881  (44  &  45  Vict.  c.  60),  «.  ^— Information  filed  mihwi  Fiat 
of  Director  of  FuUic  Prosecutions, 

The  3rd  section  of  the  Newspaper  Libel  and  Begistration  Act,  1881,  which 
enacts  that  no  criminal  prosecution  shall  be  commenced  i^inst  any  proxaistar, 
publisher,  or  editor,  or  an^  person  responsible  for  the  publication  of  a  newspaper, 
for  any  libel  published  therein,  without  the  written  fiat  or  allowance  of  the 
Director  of  Public  Prosecutions  in  England,  or  her  Majesty's  Attorney  General 
in  Ireland,  being  first  had  and  obtained,  does  not  apply  to  a  criminal  infonnatioc 
for  libel  filed  by  order  of  the  Court. 

Wbit  of  ebbob.  The  recprd  set  out  a  ciimiiial  infozmatioiL 
which  had  been  filed  by  order  of  the  Court  of  the  Queen's  Bench 
Division  against  the  plaintiff  in  error  for  a  libel  published  bj 
him  in  a  newspaper  called  The  World.  The  record  also  set  out 
a  plea  in  abatement,  in  which  the  pkintiff  in  error  alleged asa 
reason  for  his  not  being  compelled  to  answer  to  the  information 
that  the  criminal  prosecution  for  libel  in  which  the  infonnatioiL 
had  been  filed  was  against  him  as  the  publisher  of  the  said 
newspaper,  which  was  a  newspaper  within  the  meaning  of  the 
Newspaper  Libel  and  Begistcation  Act,  1881,  and  was  commenced 
without  the  written  fiat  or  allowance  of  the  Director  of  Public 
Prosecutions  in  England  being  first  had  and  obtained. 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer, 
and  afterwards  a  judgment  of  respondeat  ouster.  The  record  then 
set  out  a  plea  in  bar,  which  in  effect  alleged  the  same  reason 
whj  the  information  should  not  be  further  proceeded  against  the 
plaintiff  in  error  as  was  alleged  as  a  reason  for  the  plea  in  abate- 
ment, viz.,  the  commencement  of  the  criminal  prosecution  for 
libel  without  the  fiat  of  the  Director  being  first  obtained.  To 
this  last  plea  there  was  also  a  demurrer  and  joinder  in  demurrer, 
and  afterwards  judgment  by  the  Queen's  Bench  Division^  that 
the  plea  so  lastly  pleaded  was  insufficient,  and  that  therefore  the 
plaintiff  in  error  should  be  adjudged  conyicted  of  the  premises 
charged  on  him  in  the  information. 


Thb  Quben. 
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The  matters  assigned  for  error  were  in  effect  that  it  appeared  1885 
in  the  record  and  proceedings  that  the  criminal  prosecution  for  yates 
libel  in  which  the  information  had  been  exhibited  had  been  com- 
menced against  the  plaintiff  in  errox  as  the  publisher  of  the  said 
newspaper  without  the  written  fiat  of  the  Director  as  required  by 
8.  3  of  the  Newspaper  Libel  and  Begistration  Act»  1881^  44  &  45 
Vict.  c.  60. 

Charles  BusseU,  Q,C.,  and  Box,  (Poland,  with  them),  for  the 
plaintiff  in  error.  The  Queen's  Bench  Diyision  gave  judgment 
against  the  plaintiff  in  error  on  the  demurrers  to  the  pleas  with- 
out argument,  the  point  raised  by  them  haying  been  decided 
against  the  plaintiff  in  error  by  the  majority  of  the  Court  in 
Beg.  y.  Yates  (1)  on  the  application  to  quash  and  take  this  yery 
information  for  libel  off  the  file.  Error  has  now  been  brought  in 
order  to  obtain  the  opinion  of  this  Court,  as  there  was  no  appeal 
from  the  judgment  of  the  Queen's  Bench  Diyision  in  a  criminal 
matter.  The  question  is  whether  the  fiat  of  the  Director  of 
Public  Prosecutions  must  be  obtained  before  commencing  a 
prosecution  by  information  for  libel  in  a  newspaper,  and  that 
raises  this  question,  whether  such  prosecution  is  or  not  a  criminal 
prosecution  within  the  meaning  of  s.  3  of  the  Newspaper  Libel 
and  Begistration  Act,  1881  ?  If  it  is  not  such  prosecution,  what 
is  it  ?  Before  the  Act  of  1881  there  were  only  four  statutes  which 
dealt  with  prosecutions  for  libel,  yiz..  Fox's  Act,  32  Geo.  3,  c.  60, 
60  Geo.  3  &  1  Geo.  4,  c.  8,  3  &  4  Vict.  c.  9.  and  6  &  7  Vict.  c.  96 ; 
and  in  two  of  them  **  criminal  information  "  is  included  by  name, 
and  in  the  other  two  by  necessary  intendment,  so  that  if  the  con- 
tention on  behalf  of  the  defendant  in  error  is  right,  the  present 
Newspaper  Act  will  be  the  first  one  in  which  such  prosecution 
by  information  is  not  criminal.  There  are,  howeyer,  numerous 
authorities  to  shew  that  a'  criminal  information  is  a  criminal 
prosecution :  2  Hawkins'  Fleas  of  the  Crown,  ch.  26,  ss.  4,  7, 
and  8,  pp.  357,  359 ;  Comer's  Crown  Practice,  p.  168 ;  1  Chitty's 
Criminal  Law  (2nd  ed.),  ch.  22,  p.  841 ;  4  Black.  Comm.,  ed.  by 
Coleridge,  pp.  301-^10;  4  Stephen's  Comm.,  8th  ed.  p.  372; 
Beff.  y.  Steel  (2) ;  and  Beg.  y.  Fletcher.  (3)    Then  the  3rd  section 

(1)  11  Q.  B.  D.  750.  (2)  2  Q.  B.  D.  37. 

(3)  2  Q.  B.  D.  43. 
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1885        of  the  Newspaper  Libel  and  Begistration  Act,  1881,  is  clear ;  it 

Yates       is  that  "  no  criminal  prosecution  shall  be  commenced  against  any 

Tn  QuKKs.  proprietor/'  &o.,  ^^  of  a  newspaper  for  any  libel  published  therein 

without  the  written  fiat  or  allowance  of  the  Director  of  Public 

Prosecutions." 

[Bbett,  M.B.  Does  that  include  an  ex  officio  criminal  infor- 
nuktion  ?] 

It  is  not  necessary  to  go  that  length,  but  if  necessary  to  do  so 
it  wiU  be  contended  that  it  does  include  an  ex  officio  information. 
Theoretically  there  may  appear  to  be  some  incongruity  in  re- 
quiring the  fiat  of  the  Director,  who  is  an  inferior  officer  to  the 
Attorney  General,  but  in  practice  there  would  be  none,  for  there 
would  be  no  conflict  between  them.  Moreover,  ex  officio  infor- 
mations for  libel  are  very  rarely  filed ;  in  fact  there  is  no  record 
of  any  such  having  occurred  since  1830.  Does  not  the  defence 
of  pri^dlege  which  is  given  by  s.  2  of  the  statute  in  respect  of 
newspaper  reports  of  meetings  extend  to  a  proceeding  by  criminal 
information,  and  if  it-  does,  as  it  must  be  admitted  it  does,  how 
can  it  be  said  that  the  prosecution  in  s.  3  is  used  by  tiie  legis- 
lature in  a  different  sense  from  the  proceeding  against  the  news- 
paper proprietor  referred  to  in  s.  2.  The  4th  section  deals  with 
a  different  class  of  criminal  procedure,  namely,  with  that  which 
comes  within  the  summary  jurisdiction  of  magistrates.  By  the 
Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17),  no  indictment 
can  be  presented  unless  the  prosecutor  has  been  bound  over  to 
prosecute,  or  the  accused  has  been  committed  or  boxmd  over  to 
appear,  or  unless  the  indictment  has  been  preferred  by  the  direc- 
tion of  a  judge  or  of  the  Attorney  General.  That  Act  does  not 
include  an  indictment  for  a  libel,  but  now  by  s.  6  of  this  Act  of 
1881, ''  libel  and  every  offence  under  this  Act "  is  to  be  deemed 
an  offence  within  22  &  23  Vict.  c.  17.  What  then  was  the  use 
and  object  of  s.  3  of  this  Act  of  1881,  after  the  Act  had  made 
libel  within  the  Vexatious  Indictments  Act,  if  it  did  not  mean  to 
give  some  exceptional  protection  to  newspaper  proprietors  and  to 
extend  to  prosecution  by  criminal  information,  which  was  a 
common  mode  of  prosecuting  a  newspaper  proprietor  for  a  libel  ? 
It  is  said  that  a  criminal  information  for  libel  though  at  the 
instance  of  a  private  prosecutor  is  the  act  of  the  Crown  through 
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its  o£Scer  the  Queen's  coroner,  who  infonns  the  Court  of  the  libel,       18S5 

and  that  the  Grown  is  not  bound  by  a  statute  unless  expressly      i^ns 

named ;  but  that  is  not  so,  for  in  matters  affecting  the  adminis-  rp^,  qubkbt. 

tration  of  justice  the  Grown  is  bound  though  not  named,  and 

there  are  several  statutes  as  to  indictments  in  which  there  is  an 

express  exception  of  prosecutions  by  the  Attorney  General  ex 

officio  (see  5  &  6  Wm.  4,  c.  33,  s.  1,  and  16  &  17  Yict  c.  80,  s.  4), 

which  shews  that  but  for  such  exception  general  words  such  as 

'^  prosecutor "  woidd  have  included  an  ex  officio  prosecution. 

Then  the  object  of  s.  8  of  the  Newspaper  Iiibel  and  Begistration 

Act^  1881,  was  to  prevent  the  commencement  of  a  vexatious 

criminal  prosecution  for  libel  against  a  newspaper  proprietor,  and 

for  that  purpose  to  require  before  such  commencement  the  fiat  of 

the  Director  pf  Public  Prosecutions. 

[GoTTOK,  L.  J. : — ^When  does  a  prosecution  by  criminal  infor- 
mation commence  ?] 

When  the  rule  nisi  is  applied  for.  Clarke  v.  Poeian  (1),  cited 
by  Hawkins,  J.,  in  his  judgment  in  Beg.  v.  J^ates  (2),  shews  that 
mafring  the  criminal  charge  before  a  magistrate  is  the  commence- 
ment of  the  prosecution.  In  1  East's  Pleas  of  the  Grown,  p.  186, 
reference  is  made  to  a  case  of  Bex  v.  Willaoe,  where  **  the  judges 
at  a  conference  unanimously  held  that  the  information  and  pro- 
ceedings before  the  magistrate  were  the  commencement  of  the 
prosecution."  Before  the  application  for  the  rule  nisi  the  Direc- 
tor's fiat  should  be  obtained,  or  at  all  events  before  the  rule  nisi 
is  served. 

Sir  H.  JameSf  A.Q.,  and  Danehwerta,  for  the  defendant  in  error. 
Admitting  that  a  criminal  prosecution  may  for  some  purposes 
include  a  criminal  information,  yet  the  3rd  section  of  the  News- 
paper Libel  and  Begistration  Act,  1881,  must  not  be  so  construed 
as  to  make  a  proceeding  by  criminal  information  a  criminal  pro- 
secution within  the  meaning  of  that  section.  Where  g^ieral 
words  are  used  in  a  statute  which,  if  the  latge  meaning  of  which 
they  are  capable  be  given  to  them,  will  produce  an  absurdity  and 
go  beyond  what  the  statute  intended  to  remedy,  the  Courts  will 
limit  such  words  so  as  not  to  apply  them  to  what  would  have  such 
a  result.    Instances  of  this  are  to  be  found  in  Stradling  v. 

(1)  6  C.  &  P.  423.  (2)  11  Q.  B.  D.  at  p.  757. 
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1885  Morgan  (I),  Eyston  t.  Studd  (2),  EeydorCs  Case  (3),  and  Wigan  t. 
Yates  Fowler.  (4)  "Prima  facie,"  says  Williams,  J.,  in  Hardifig  v- 
The  Queen.  -^^^^^  (^)>  ^'  ^'^  ordinary  and  granunatical  sense  of  the  language, 
especially  if  the  words  used  have  a  well  known  and  technical 
meaning,  is  to  be  adhered  to,  bat»  as  Lord  Selbome  says  in  the 
case  of  Caledonian  By.  Co.  y.  North  British  By.  Co.  (6),  *  the  more 
literal  construction  ought  not  to  prevail  if  it  is  exposed  to  the 
intention  of  the  legislature  as  apparent  by  the  statute,  and  if  the 
words  are  sufficiently  flexible  to  admit  of  s<Hne  other  construction 
by  which  that  intention  will  be  better  effectuated/  "  Now  it  can 
hardly  be  contended  that  the  3rd  section  of  the  Newspaper  Libel 
and  Begistration  Act  applies  to  an  ex  officio  criminal  informaticm 
by  the  Attorney  General,  especially  as  if  it  applied  in  Ireland  the 
Attorney  General  would  haye  to  obtain  his  own  fiat  fix>m  himaeUl 
Therefore  the  3rd  section  cannot  necessarily  apply  to  all  criminal 
informations.  The  fiat  of  the  Director  is  required  by  the  3id 
section  to  be  obtained  before  the  criminal  prosecution  is  com- 
menced. It  has  been  argued  that  the  prosecution  by  criminal 
information  commences  when  the  Court  is  applied  to  for  leave 
to  file  it.  That  cannot  be  correct.  It  cannot  be  said  to  be  com- 
menced before  the  information  is  filed.  The  4  &  5  Wm.  &  M. 
c  18,  recognises  the  fiiling  as  the  commencement,  and  requires 
certain  things  to  be  done  before  such  commencement.  In  Diitier 
v.  Denison  (7)  the  question  arose  when  a  suit  under  the  Chnich 
Discipline  Act  commenced,  and  it  was  held  only  to  commence 
when  the  accused  was  served  with  a  citation  to  appear,  and  not 
by  the  issuing  of  a  commission  nor  by  the  filing  of  articles.  The 
suing  out  the  capias  was  held  in  Attortiey  Oeneral  v.  Brown  (8)  to 
be  the  commencement  of  an  information  in  the  Exchequer  for 
revenue  penalties.  To  the  same  effect  is  Manning's  Exchequer 
Practice,  p.  220.  If  the  filing  of  the  information  be  the  com- 
mencement, then  after  the  Court  of  Queen's  Bench  Division  has 
thought  fit  to  order  the  filing  of  an  information  for  libel  (and 
Beg.  V.  Lahowhere  (9)  shews  how  carefully  the  discretion  of  the 

(1)  Plowd.  203.  (5)  9  Q.  B.  D.  297. 

(2)  Plowd.  465.  (6)  6  App.  Cas.  122. 

(3)  3  Rep.  7.  (7)  11  Moo.  P.  a  324 

(4)  1  Stark.  469.  (8)  Forrest,  HO. 

(9)  12  Q.  B.  D.  320. 
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CSourt  is  exercised)  it  is,  according  to  the  contention  of  the  plaintiff       1885 
in  error  in  this  case,  competent  for  the  Director  to  say  whether      yatbs 
such  order  shall  be  obeyed  or  not    That  would  be  most  unseemly,  ^^^  qtjeks 
and  it  cannot  be  supposed  that  the  statute  eyer  meant  to  giye  him 
snch  power.    It  would  be  ousting  the  jurisdiction  of  the  Queen's 
Beinch  Diyision  Court,  and  that  cannot  be  done  without  express 
particular  words  in  the  statute :  Smith  UeweUyn  and  Others  v. 
Commimomn  of  Sewers  (1),  Bex  r.  Mordey  (2),  and  Foster's 
Case.  (3) 

Charles  Bussdl,  Q.O.,  replied. 

Cur.  adv.  vuU. 

Jan.  16.  Brett,  M.R  In  this  case  an  information  for  libel  had 
been  filed  at  the  instance  of  a  private  prosecutor  against  the  plain- 
tiff in  error,  the  proprietor  of  a  newspaper,  and  the  case  is  now 
brought  before  this  Court  on  a  writ  of  error,  and  as  it  is  a  criminal 
case  this  Court  has  no  jurisdiction  to  entertain  it  except  on  error. 
We  haye  nothing,  therefore,  to  do  with  the  application  to  the  • 
Queen's  Bench  Diyision  to  quash  the  information,  and  the  only 
thing  we  have  now  to  do  is  to  say  whether  there  is  error  on  the 
record  to  the^  extent  of  shewing  that  the  Court  had  no  jurisdiction 
to  entertain  the  information,  and  for  that  purpose  we  must  look 
only  to  the  information  itself,  and  the  question  must  come  to  this, 
whether  the  fiat  of  the  Director  of  Public  Prosecutions  is  a  con- 
dition precedent  to  the  jurisdiction  of  the  Court  to  give  leave  to 
file  the  information,  and  not  merely  a  matter  of  procedure'  which 
may  or  may  not  be  waived.  Now  is  it  a  condition  in  any  sense 
that  the  fiat  of  the  Director  of  Public  Plx>secutions  must  be 
obtained  ?  that  is  to  say,  does  the  3rd  section  of  the  Newspap^ 
Libel  Act,  1881,  apply  to  a  criminal  information  at  the  suit  of  a 
private  prosecutor  ?  If  it  does,  then  the  fiat  must  be  obtained. 
If  it  does  not  so  apply,  then  there  is  no  objection  to  the  informar 
tion,  or  to  anything  that  appears  on  the  record  in  the  present 

case. 

Now  it  has  been  argued  for  the  plaintiff  in  error  that  the  3rd 
section  applies  to  a  criminal  information  for  libel  at  the  suit  of  a 

(1)  1  Mod.  44;  8.  C,  1  Vent.  66.  (2)  2  Burr.  1040. 

(3)  11  Rep.  56. 
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1886  priyate  profiecutor,  because  it  is  said  the  2nd  seotion  clearly  applies 
Yates  to  such  an  information^  and  that  if  that  does,  then  the  first  recital 
The  Queen.  ^  ^®  preamble  to  the  Act  which  refers  to ''  criminal  prosecutioiis 
BietTM  B  ^^  newspaper  libel,"  must  apply  to  such  informations,  and  that 
then  the  same  construction  must  be  put  on  the  3rd  section,  and 
that  must  therefore,  as  well  as  the  2nd,  apply  to  a  cnminal 
information.  That  the  2nd  section  does  apply  to  such  an  infor- 
mation I  have  no  doubt,  but  does  it  follow  from  that  that  the 
phrase  *'  criminal  prosecutions,"  in  the  first  recital  in  the  preamble, 
applies  to  criminal  informations.  K  it  does  not,  the  utmost  that 
can  be  said  is  this,  the  2nd  section  goes  beyond  such  recital 
The  phrase  in  the  2nd  section  is  not  ^'  criminal  prosecution,'*  but 
^'  proceeding,"  which  is  a  very  different  term  and  one  much  wider 
than  criminal  prosecution,  and  I  have  no  doubt  that  a  proceeding 
by  information  for  libel  is  a  criminal  proceeding,  but  that  does 
not  make  it  a  criminal  prosecution.  But  the  sections  may  be 
larger  and  go  beyond  the  recitaL  It  is  dear,  for  instance,  that 
the  6th  section  does,  for  it  extends  to  all  libels,  and  is  not  con- 
fined like  the  recital  to  a  newspaper  libel.  The  2nd  section  may 
also  go  beyond  the  preamble,  and  therefore  that  section,  which 
uses  a  different  term  {tom  what  is  in  the  preamble,  does  not  assist 
one  in  determining  to  what  the  8rd  seotion  applies.  I  agree  that 
if  the  term  ^^  criminal  prosecution  "  had  clearly  had  a  certain 
meaning  in  the  preamble  to  the  Act,  it  must  haye  had  the  same 
meaning  in  the  8rd  section;  but  the  question  is  what  is  the 
meaning  of  it  in  either  the  preamble  or  section  ? 

The  next  argument  was  that  in  various  Acts  of  Parliament 
relating  to  the  same  subject-matter,  the  terms  ''indictments,** 
and  '*  information,"  haye  been,  it  was  said,  used  indiscriminately 
together.  But,  in  the  first  of  these  Acts  to  which  we  were  referred, 
yiz.,  82  Geo.  8,  c.  60,  the  terms  are  **  indictment  or  information 
for  the  making  or  publishing  any  libel,"  and  therefore  so  &r  from 
using  one  of  them  as  including  both,  that  Act  distinguishes  them. 
The  60  Geo.  8,  and  1  Geo.  4,  c.  8,  does  not  use  either  of  these 
terms,  and  in  8  &  4  Yict.  c.  9,  the  phrase  is  ^'any  civil  or  criminal 
proceeding,"  and  the  words  '^  criminal  prosecution  "  are  not  used 
at  all,  and  therefore  that  Act  gives  no  assistance  as  to  the  meaning 
of  those  words  in  this  8rd  section.   Then  in  6  &  7  Yict.  c.  96,  the 
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words  used  are  **  indiotment  or  information/'  which  shews  that  1885 
where  it  was  intended  to  inolude  both,  the  legislature  took  care  yatss 
to  so  express  it.  It  was  also  argued  that  the  phrase  ^'  criminal  ,j^^  ouuir 
prosecution  "  was  one  ordinarily  used  by  lawyers  to  express  that 
which  would  comprise  both  a  prosecution  by  indictment  and  a 
criminal  information.  So  tax  from  agreeing  to  that,  I  think, 
according  to  my  ezperiencey  that  that  is  the  Tery  phrase  they 
would  not  use  when  they  meant  a  criminal  information,  and  that 
by  a  criminal  prosecution  for  libel  they  would  mean  a  prosecution 
by  indictment  or  before  a  magistrate,  as  distinguished  from  a 
proceeding  by  criminal  information.  Then  the  argument  comes 
to  this,  that  the  expression  ^*  criminal  prosecution,"  is  a  general 
phrase  comprising  several  modes  of  prosecution,  namely,  1st,  by 
indictment ;  2nd,  by  proceedings  before  a  magistrate,  ending  in 
a  commitment  for  trial ;  3rd,  by  recourse  to  the  summary  juris- 
diction of  a  magistrate ;  and  4th,  by  information.  What  then  is 
the  canon  of  constmetion  when  the  question  is  raised  whether 
one  or  other  of  such  modes  is  meant  by  the  use  of  such  general 
phrase  ?  It  seems  to  me  that  if  one  of  them  can  be  shewn  not  to 
be  within  the  mischief  of  the  enactment,  and  would,  if  the  Act 
applied  to  it,  lead  to  a  manifest  absurdity  as  regards  the  adminis- 
tration of  the  law,  the  Court  ought  to  say  that  the  enactment 
does  not  describe  such  particular  mode  of  prosecution,  and  that 
it  is  therefore  not  within  it  What  we  have  then  to  consider  is, 
whether  a  criminal  information  for  libel  in  a  newspaper  is  within 
the  mischief  which  the  Act  was  intended  to  remedy.  If  such 
mischief  applies  to  criminal  information  at  all,  I  see  nothing  to 
separate  criminal  information  ex  officio  from  criminal  information 
by  private  persons.  Now  what  was  the  mischief  against  which 
the  Act  was  directed  ?  Newspaper  proprietors  are  not  entitled  to 
publish  libels,  and  ought  only  therefore  to  be  protected  against 
liability  when  in  giving  information  for  the  public  benefit,  and 
not  for  their  own  advantage  or  purposes,  they  have  published  a 
libeL  They  were,  however,  liable  to  be  harassed  by  prosecutions 
for  such  libels  without  any  previous  notice.  K  the  grand  jury 
threw  out  the  bill,  the  newspaper  proprietor  would  probably  not 
sustain  any  injury,  but  there  might  be  a  bill  found  against  him 
and  he  might  consequently  be  indicted  without  having  had  any 
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1885  preyiotts  means  of  knowing  that  such  a  charge  was  pending,  and 
Yates  might  be  pnt  to  great  mmecessary  expense  and  anxiety,  because 
Thb  Qjmm.  ^^^  g'stnd  jury  would  only  require  a  prima  £Acie  case  to  be  shewn 
'— ■  in  order  to  find  the  bill.  In  the  same  way,  if  the  proeecutor 
went  before  a  magistrate,  the  magistrate  would  not  haye  heaid 
the  defence  before  he  issued  his  summons,  and  therefore  some 
mischief  would  necessarily  arise,  and  it  was  against  that  mischief 
and  that  state  of  things  by  which  a  prosecution  for  libel  might 
be  commenced  without  first  giying  the  newspaper  proprietor  an 
opportunity  of  answering  the  complaint,  that  this  Act  was  passed. 
That  does  not  apply  to  proceedings  by  criminal  information  for 
libel,  whether  at  the  instance  of  a  priyate  person  oi  of  the 
Attorney  General  ex  officio.  For  on  the  application  for  an  infor- 
mation at  the  instance  of  a  priyate  person,  the  prosecutor  must 
bring  before  the  Court  the  libel/ and  an  affidayit  that  he  h 
innocent  of  what  is  charged  against  him  in  the  libel^  and  thea 
only  a  rule  nisi  is  granted,  and  the  alleged  libeller  has  an  oppor- 
tunity before  the  rule  is  made  absolute  of  giying  his  explanatiom 
and  the  reasons,  if  any,  why  the  proceeding  by  information  should 
not  be  allowed.  So  in  the  case  of  an  ex  officio  informationy  with 
this  additional  protection,  that  there  is  the  responsibility  of  the 
highest  officer  of  the  law,  the  Attorney  Greneral  (who  is  bound  by 
his  oath  of  office  to  exercise  his  powers  impartially  according  to 
the  best  of  his  belief),  that  tiie  case  is  one  which  is  fit  for  being 
proceeded  against  by  criminal  information.  Therefore,  it  appears 
to  me,  that  neither  kind  of  criminal  information,  ex  officio  or 
otherwise,  is  within  the  mischief  aimed  at  by  this  statute.  One 
must  go,  howeyer,  further,  and  see  if  the  applying  this  enactment 
to  either  kind  of  information  will  lead  to  an  absurdity,  for  if  the 
enactment  applies  to  one  it  applies  to  both,  and  therefore  it  is 
necessary  as  a  true  test  to  see  if*  in  either  case  there  would  be  an 
absurdity.  For  this  purpose  one  must  determine  when  the  pro- 
ceeding by  criminal  information  commences,  for  it  is  only  the 
moment  before  it  commences  that  the  fiat  of  the  Director  of 
Public  Prosecutions  must  be  obtained.  Now  before  the  statute  of 
4  &  5  Wm.  &  M.  c.  18,  the  commencement  of  the  prosecution  was 
the  exhibiting  the  information  to  the  officer  to  be  filed.  Is  there 
then  anything  in  that  statute  which  alters  that  ?    Certainly  not> 
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for  it  deals  only  with  wliat  is  required  to  take  place  before  the       1885 
information  is  exhibited.    How  can  it  be  said  that  an  application      Yatbb 
to  the  Court  for  leave  to  exhibit  the  information  is  the  conmience-  rfg,  Qi^ir. 
ment  of  the  prosecution  by  the  information  ?    No  one  would  say 
that  asking  leave  of  a  judge  to  issue  the  writ  of  summons  would 
be  the  commencement  of  the  action,  unless  it  be  correct  to  say 
that  to  ask  leave  to  do  a  thing,  is  to  commence  to  do  such  thing. 
It  is  said  that  the  application  to  the  C!onrt  is  the  commencement, 
and  that  it  is  so  closely  analogous  to  the  application  to  a  magis- 
trate, that  if  it  be  not  the  commencement,  one  would  be  obliged 
to  say  that  laying  an  information  before  a  magistrate  in  order  to 
obtain  a  summons,  would  not  be  the  commencement  of  the  prose- 
cution.   For  my  own  part  I  consider  that  laying  the  information 
before  the  magistrate  would  not  be  the  commencement  of  the 
prosecution,  because  the  magistrate  might  refuse  to  grant  a  sum- 
mons, and  if  no  dummons,  how  could  it  be  said  that  a  prosecution 
against  any  one  ever  commenced  ?    But  be  that  as  it  may,  I  do 
not  admit  the  analogy  to  be  good,  and  it  seems  to  me  that  in  any 
case  the  commencement  of  a  prosecution  by  a  criminal  informa- 
tion is  the  filing  or  exhibiting  the  information,  and  that  therefore 
the  fiat  of  the  Director  of  Public  Prosecutions  (if  necessary  at  all) 
need  not  be  obtained  until  the  moment  before  that  has  been  done. 
If  so,  the  application  to  the  Court  for  leave  to  file  such  informa- 
tion having  been  made,  the  Court  might  grant  a  rule  nisi  and  make 
such  rule  absolute  before  the  fiat  of  the  Director^need  be  applied 
for,  and  yet  if  the  contention  on  the  part  of  the  plaintiff  in  error 
be  sound,  such  Director  might  then  refuse  his  fiat,  and  so  in  effect 
reverse  the  decision  of  the  Queen's  Bench  Division,  or  in  the 
case  of  the  most  important  information  filed  by  the  Attorney 
General  for  the  public  safety,  if  he  ordered  the  information  to  be> 
filed,  yet  notwithstanding  that  such  Director  is  subordinate  to  the 
Attorney  General,  and  is  by  law  to  act  under  his  directions,  he 
might  veto  the  action  of  that  great  legal  officer.    In  either  case, 
there  would  be  an  indecent  absurdity  in  the  administration  of  the 
law,  and  even  if  the  application  for  the  information  were  taken 
to  be  the  conunencement  of  the  prosecution,  and  the  fiat  were 
required  for  such  application,  there  would  be  the  same  absurdity, 
though  not  so  glaring.    The  Attorney  General  might  oome  to 
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1885  the  conclusion  that  it  was  for  the  public  good  that  an  infoima- 
Y^M  tion  for  a  libel  should  be  filed,  and  yet  it  would  be  neoesBary  to 
Thb  q  bkn  K^  *^  ^®  Director  of  Public  Prosecutions  and  ask  him  if  he 
would  agree  therein  with  the  Attorney  General  and  grant  his  fiat 
That  would  seem  to  me  to  be  an  indecent  absurdity  in  the  ad- 
ministration of  the  law.  As  regards  ex  officio  informations  it 
seems  to  me  impossible  to  belieye  that  the  legislature  eren 
intended  to  enact  that  which  would  lead  to  such  an  absurdity. 

Then  if  I  am  right  in  saying,  as  I  have,  that  the  enactment  must 
apply  to  both  classes  of  information  if  it  applies  to  either,  and  if 
I  shew  it  cannot  apply  to  one  of  them,  it  necessarily  follows  that 
it  cannot  apply  to  the  other.    Consequently  a  criminal  informar 
tion  which  is  not  within  the  mischief  of  the  Act  is  not  a  criminal 
prosecution  to  which  the  8rd  section  applies,  but  it  does  not 
therefore  follow  that  such  3rd  section  has  no  application  at  all 
I  am  of  opinion  that  the  words  ^*  criminal  prosecution "  in  that 
section  apply  to  cnminal  prosecution  by  indictment  or  by  proceed- 
ing before  a  magistrate  for  a  committal  or  for  his  absolute  decisioiL 
It  was  argued  that  in  that  view  one  would  have  to  strike  out  those 
words  "  criminal  prosecution  "  in  that  3rd  section,  because  they 
would  produce  an  absurdity,  as  the  6th  section  incocporates  the 
Vexatious  Indictments  Act  (22  &  23  Yict.  c.  17),  and  that  there- 
fore as  the  Act  would  apply  to  vexatious  indictments  for  libel, 
there  would  be  nothing  left  for  the  3rd  section  to  operate  on  if  it 
be  limited  to  prosecutions  by  indictments,  and  it  would  piacfci- 
cally  be  struck  out  of  the  statute.    In  the  first  place  it  is  to  be 
observed  that  the  6th  section  goes  beyond  the  preamble  to  the 
statute  and  deals  with  every  libel,  and  is  not  confined  to  news- 
paper libels,  and  it  is  difficult  to  understand  how  it  came  to  be 
inserted  at  all  in  the  statute.    That  6th  section  says  that  **  every 
libel  and  every  offence  under  this  Act "  shall  be  deemed  an  ofienoe 
within  the  Vexatious  Indictments  Act.    If  a  criminal  information 
for  libel  be  a  prosecution  within  the  meaning  of  this  Newspaper 
Libel  Act,  1881,  it  is  one  to  which  this  6th  section  cannot  apply, 
because  it  is  not  a  prosecution  by  indictment.    How  then  is  this 
6th  section  to  be  construed  with  the  3rd  ?    One  must  either  say 
that  to  the  protection  of  having  the  fiat  of  the  Director  of  PubUe 
Prosecutions,  which  is  given  by  the  3rd  section,  there  is  added 
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that  of  haying  the  committal  of  the  magistrate,  the  direction  of       1885 
a  judge,  or  the  sanction  of  the  Attorney  General,  or  in  the  altema-      yatm 
tive  that  a  criminal  prosecution  cannot  be  commenced  without  ^^  qubev 
the  fiat  of  the  Director,  except  where  the  sanction  of  the  Attorney 
General  or  of  a  judge  has  been  obtained.   In  my  opinion  the  latter 
is  the  true  view ;  the  legislature  never  could  have  intended  that 
the  direction  of  a  judge  or  of  the  Attorney  General  should  be 
overruled  by  the  Director  of  Public  Prosecutions;  and  acting 
therefore  according  to  the  well-known  canon  rule  of  construction, 
that  where  a  general  phrase  is  used  applicable  to  several  things 
which  if  it  be  applied  to  one  of  them  will  produce  an  absurdity, 
it  is  construed  as  applying  only  to  such  as  will  not  have  that 
result,  I  have  come  to  the  conclusion  that  the  words  *'  criminal 
prosecution"  in  the  3rd  section  of  this  Act  do  not  apply  to 
**  criminal  information "  either  where  it  be  ex  officio  or  at  the 
instance  of  a  private  prosecutor.    I  wish  further  to  add  that  even 
if  such  words  do  apply  to  criminal  information,  I  doubt  if  it 
would  amount  to  a  condition  precedent  to  the  jurisdiction  of  this 
Court  that  there  should  be  previously  obtained  the  fiat  of  the 
Director  of  Public  Prosecutions.     I  think  it  would  be  only  a 
matter  of  procedure  or  of  personal  protection  which  might  be 
waived,  and  not  being  on  the  record  nor  a  matter  which  could 
properly  be  on  the  record  it  would  not  be  the  subject  of  error. 
For  these  reasons,  in  my  opinion,  the  appeal  must  be  disallowed. 

Cotton,  L.J.  The  Master  of  the  Bolls  has  gone  so  fully  into 
this  case  that  it  is  hardly  necessary  to  add  anything  more,  but 
the  case  being  one  of  some  importance,  I  think  it  right  that  I 
should  state  my  views,  and  I  shall  do  so  very  shortly. 

The  main  point  is  as  to  the  construction  of  the  8rd  section 
of  the  Newspaper  Libel  Act,  1881.  In  my  opinion,  the  words 
"  criminal  prosecution  "  in  that  section  are  sufficient  as  a  generic 
term  to  include  prosecution  by  indictment,  by  criminal  informa- 
tion, and  by  application  before  a  magistrate,  but  they  are  not 
words  which  are  generally  used  to  describe  proceedings  by  crimi- 
nal information.  It  was  said  in  argument  for  the  plaintiff  in  error 
that  we  ought  to  give  effect  to  words  in  a  statute  though  they 
may  lead  to  what  we  may  consider  to  be  an  absurdity  or  incon- 
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1885        gniity,  and  leave  it  to  the  legislature  to  correct  the  mischief 


Yates  which  may  result  from  the  £Etir  interpretation  of  the  words. 
ThbQujseit.  Undoubtedly  where  Parliament  has  made  use  of  words  which 
fy^^^^  J  have  no  applicatipn  unless  they  be  construed  in  a  way  which  would 
lead  to  an  absurdity,  it  is  not  for  this  Court  to  correct  what  has 
been  done  by  Parliament.  But  it  is  a  very  different  thing  where 
Parliament  has  used  language  of  a  generic  or  general  character 
applying  to  various  things.  In  such  a  case,  if  one  sees  that  by 
applying  the  language  to  something  which  is  not  within  the 
mischief  contemplated  by  the  Act,  it  will  produce  manifest 
absurdity  or  inconvenience,  then  according  to  the  rule  of  con- 
struction which  is  well  known,  and  for  which  it  is  unnecessaiy 
to  refer  to  any  authority,  it  is  the  duty  of  the  Court  so  to  constnie 
the  geneml  term  as  not  to  apply  it  to  that  which  will  have  sncb 
a  result. 

What  we  have  to  consider  is,  are  the  words,  "  no  criminal  pro- 
secution," in  this  3rd  section  to  be  applied  to  every  kind  of 
criminal  prosecution  ?    All  the  judges  in  the  Court  below  held 
that  ex  officio  criminal  information  could  not  be  included,  but  if 
it  be  admitted  that  the  words  ^'criminal  prosecution"  do  not 
apply  to  idl  kinds  of  criminal  information,  then  it  may  be  equally 
said  that  a  criminal  information,  even  at  the  suit  of  a  private  pro- 
secutor, is  not  within  the  meaning  of  the  3rd  section.     It  is  not, 
I  think,  within  the  mischief  intended  to  be  guarded  against  by 
this  eiuu^tment    The  object  of  this  3rd  section  was  to  prevent 
newspaper  proprietors  from  being  harassed  by  vexatious  prosecu- 
tions for  libel.    Now,  as  has  been  pointed  out  by  the  Master  of 
the  BoUs,  there  must  be  a  decision  of  the  Court  before  there  can 
be.  any  criminal  information  exhibited  against  a  newspaper  pro- 
'    prietor  tot  a  libel ;  and  if  a  prosecution  by  criminal  information 
is  not  commenced  until  such  information  has  been  exhibited,  it 
cannot  hav^  commenced  before  the  application  for  a  criminal 
information  was  made  to  the  Court.    In  my  opinion  it  would  be 
impossible  to  say  that  a  criminal  information  would  be  within 
the  mischief  intended  to  be  guarded  against  by  this  enactment, 
especially  when  one  knows  that  the  Court  of  Queen's  fi^ich 
Division  is  most  careful  in  not  allowing  a  criminal  information  to 
be  exhibited  unless  satisfied,  not  only  that  the  matter  is  not 
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yezations  or  frivolons,  but  that  it  is  of  public  importance,  having  1885 
regard  not  only  to  the  charge  but  to  the  person  against  whom  it  Y^ts 
is  made. 

It  is,  I  think,  material,  though  not  essentially  necessary,  to 
determine  when  a  criminal  prosecution  can  be  said  to  be  com- 
menced when  it  is  by  way  of  criminal  information.  On  behalf  of 
the  plaintiff  in  error  it  has  been  said  that  the  first  application  for 
the  rule  nisi  is  such  commencement,  but  how  can  it  be  said  that  a 
prosecution  is  conmienced  before  a  person  is  summoned  to  answer 
a  complaint  The  application  to  the  Court  is  merely  to  direct  a 
criminal  information  to  be  exhibited,  and  many  things  may  have 
to  be  done  before  a  prosecution  can  be  instituted,  as,  for  instance, 
under  this  very  section  the  allowance  of  the  Director  of  Prosecu- 
tions must  be  obtained ;  but  that  does  not  make  the  application 
to  him  the  commencement  of  a  criminal  prosecution  any  more 
than  the  obtaining  an  order  where  necessary  for  issuing  a  writ,  as 
in  the  case  of  a  writ  served  abroad,  is  the  commencement  of  the 
action.  Then  it  was  said  there  was  an  analogy  between  this  and 
proceedings  before  a  magistrate,  and  that  there  was  authority  to 
shew  that  prosecutions  by  means  of  proceedings  before  a  magis- 
trate commenced  when  the  information  was  first  laid  before  him. 
The  analogy  is  not  perfect,  but  even  if  it  were  the  authorities, 
when  looked  at,  in  no  way  support  the  proposition  contended  for. 
The  case  relied  upon  in  support  of  the  contention  was  that  of 
Clarke  v.  Postan.  (1)  It  was  an  action  for  having  miJiciously 
brought  a  false  charge  against  the  plaintiff  before  a  magistrate, 
and  in  the  judgment  nothing  whatever  is  stated  as  to  when  the 
prosecution  was  commenced.  It  appears  clearly,  however,  horn 
the  facts  there,  that  not  only  had  an  information  been  filed,  but 
that  the  plaintiff  had  been  summoned  before  a  magistrate  to 
answer  a  charge  made  against  her,  so  that  it  was  not  laying  an 
information  or  making  a  charge,  but  the  summons  b^ore  the 
magistrate,  which  ought  to  be  considered  the  commencement  of 
the  prosecution.  If  any  authority  were  wanting  on  the  question 
it  is  to  be  found  rather  in  the  case  of  Bex  v.  Bohinson,  a  manu- 
script note  of  which  was  read  by  Lord  Eenyon  in  Bex  v.  Coh  (2),  as 
deciding  that  '*  affidavits  on  a  motion  for  leave  to  file  a  criminal 

(1)  6  C.  &  F.  423.  (2)  6  T.  R.  040. 
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1885        information  onght  not  to  be  entitled/'  as  in  a  proceeding  by  the 
Yates       Crown  against  the  proposed  defendant,  bnt  that  "all  affidayits 
Thi  Quxbn.  ^^^^^  ^^^  ^^^  ^®  ^^^  made  absolute  must  be  so  entitled,"  that 
is,  that  the  criminal  prosecution  had  commenced  then,  and  there- 
fore affidavits  must  then  be  so  entitled.    The  real  commence- 
ment of  the  prosecution  by  criminal  information  is  when  the 
information  is  filed,  and  there  would  be,  in  my  opinion,  the  most 
manifest  incongruity  and  indecency  in  allowing  the  decision  of 
the  Court  of  Queen's  Bench  Division,  after  hearing  both  parties 
and  deciding  that  a  criminal  information  should  be  filed,  to  be 
overruled  by  the  decision  of  the  Director  of  Public  Prosecutions. 
Of  course  if  the  prosecution  by  criminal  information  could  be 
said  to  be  commenced  when  the  rule  nisi  was  granted,  the  incon- 
gruity would  not  be  so  strong  as  if  the  commencement  were 
only  when  the  information  was  exhibited ;  but  still  there  would 
be,. in  my  opinion,  sufficient  to  justify  us  in  saying  these  general 
words  in  the  3rd  section  are  not  to  be  held  to  apply  to  a  criminal 
information,  because  when  the  Court  has  granted  the  rule  nisi  it 
has  considered  the  matter,  and  has  formed  an  opinion  with  ihe 
care  H  always  takes  upon  such  applications,  so  that  there  would 
be  enough  at  least  to  call  upon  the  person  against  whom  the 
information  was  asked  to  be  exhibited,  to  come  and  answer  the 
charge.    The  Master  of  the  Bolls  has  dealt  with  that  part  of  the 
case  which  turns  on  the  statute  of  4  &  5  Wm.  &  M.  c.  18,  bnt  I 
think  it  right  to  observe  that  it  is  within  the  discretion  of  the 
Queen's  Bench  Division  to  order  the  information  to  be  exhibited, 
and  that  it  is  not  to  be  filed  as  a  mere  matter  of  course  at  the 
instance  of  any  person  who  may  desire  to  take  proceedings. 
That  certainly  further  strengthens  the  argument  that  the  b^^- 
ning  of  the  prosecution  by  criminal  information  is  at  the  tame 
when  the  information  is  exhibited. 

I  have  thus  dealt  only  with  the  construction  of  s.  3  of  the 
Newspaper  Libel  Act,  1881,  but  it  is  right  to  consider  also  the 
arguments  which  were  addressed  to  us  on  behalf  of  the  plaintiff 
in  error  on  ss.  2  and  6  of  that  Act.  We  have  not  to  decide  what 
will  be  the  effect  of  s.  8  as  regards  what  is  required  by  the 
Vexatious  Indictments  Act  which  is  embodied  in  s.  6,  and  I  think 
it  is  necessary  only  to  say  that,  as  at  present  advised,  I  should  be 
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of  opinion  that  the  general  woids  of  b.  3  do  not  apply  to  an  in-  1886 
diotment  directed  by  a  judge  or  by  the  Attorney  General.  That  yatob 
will  not,  howeyer^  render  s.  3  inoperative,  for  there  will  be  still  ^j^  q^^m^ 
modes  of  prosecution  to  which  it  will  apply,  although  they  may 
not  be  numerous.  One  must  recollect  this,  that  s.  6  applies  to  all 
libels — ^not  qplely  newspaper  libels — and  that  may  perhaps  ex- 
plain some  of  the  difficulty  which  arises  upon  it.  There  remain 
two  other  points.  It  was  said  s.  2  must  apply  to  proceedings  by 
criminal  information  as  well  as  to  proceedings  by  civil  action ; 
therefore,  if  that  is  so,  why  not  s.  3  ?  Now  if  s.  2  does  apply  to 
proceedings  by  criminal  information,  it  answers  really  the  object 
pointed  out  by  the  preamble,  because  it  does  then  amend  the 
law  affecting  civil  actions  and  criminal  prosecutions  arising 
from  newspaper  libels.  The  protection  given  by  that  section  was 
intended  to  be  an  answer  or  defence  to  a  criminal  information  as 
well  as  to  an  indictment,  for  it  would  be  incongruous  to  say  that 
in  one  form  of  prosecution  there  would  be  a  defence  but  not  in 
another. 

But  s.  3  is  entirely  a  different  matter.  It  applies  to  the  pro- 
tection to  be  given  against  vexatious  proceedings  by  way  of 
criminal  prosecution.  If  there  are  modes  of  criminal  prosecu- 
tion which  are  not  within  the  mischief  and  which  would  raise  a 
manifest  inconvenience  if  included  under  this  section,  then  there 
is  a  reason  for  excluding  them  from  the  general  terms  used  in 
the  section,  whereas  it  would  be  an  inconvenience  to  exclude 
the  defendant  in  a  criminal  information  from  a  defence  given 
him  by  8.  2»  In  my  opinion,  therefore,  the  plaintiff  in  error  fedls 
and  the  judgment  of  the  Court  below  should  be  affirmed. 

LiNDLEY,  LJ.  I  have  come  to  the  same  conclusion.  The 
question  turns  upon  the  true  construction  of  s.  3  of  the  *^  News- 
paper Libel  and  Begistration  Act,  1881."  From  the  beginning 
of  the  Act  to  the  end  the  words  '*  criminal  information  "  are  not 
found,  and  we  find  no  indication  whether  the  Act  applies  to 
criminal  information,  except  such  as  may  be  gathered  from  the 
reason  for  the  enactment* 

Sect.  3  is  very  wide.  The  words  are  **  no  criminal  prosecution 
shall  be  commenced  against  any  proprietor  of  a  newspaper,"  and 
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18S5  those  words,  in  my  judgment,  wonld  be  wide  enough  to  indnde 
Y^THB  prosecations  by  criminal  infonnation  if  there  were  not  oogeni 
Thb  Qttbxn  ^^^'^^  ^^7  ^^y  should  not  apply  to  that  particular  method  of 
prosecution.  If  criminal  information  was  within  the  Tnisdtirf 
contemplated  by  the  legialatare  and  intended  to  be  cued  by  this 
3rd  section,  I  should  have  thought  the  language  wide  enougiu 
Criminal  information  is  within  the  mischief  intended  to  be 
amended  by  ss.  2  and  15,  and  they  are  both  wide  enough  to  apjAy 
to  criminal  informations,  and  the  reasons  for  extending  than  to 
that  form  of  prosecution  are  the  same  as  for  extending  tfam  to 
indictments ;  but  when  we  come  to  s.  3,,  the  case  aasuines  an 
entirely  different  aspect.  In  order  to  shew  what  are  the  roaooafl 
which  induce  me  to  say  s.  3  does  not  apply  to  criminal  infonnfr* 
tions,  it  is  necessary  to  point  out  the  securities  already  afforded 
by  the  law  to  a  person  prosecuted  in  that  particular  way*  The 
object  of  the  Act,  as  apparent  from  the  group  of  sectiona  from 
2  to  7,  was  to  protect  persons  accused  of  libel,  and,  in  partionlar, 
the  proprietors  and  editors  of  newspapers,  horn  being  unneces- 
sarily harassed  by  frivolous  prosecutions.  Now,  let  us  conaider 
what  protection  was  afforded  when  they  were  proceeded  againsi 
by  criminal  information.  A  criminal  information  could  not  he 
filed  ex  officio  unless  the  Attorney  General  was  of  opinion  thai 
the  matter  was  of  that  public  importance  as  to  render  it  de- 
sirable to  proceed  in  that  way.  Is  it  to  be  supposed  that  a  pnilic 
functionary  like  the  Attorney  General  would  proceed  ex  officio 
in  a  trumpery  and  ridiculous  case  ?  Then  as  regards  infonnar 
tions  not  filed  ex  officio,  we  know  from  the  preamble  of  4  &  & 
Wm.  &  M.  c.  18,  that  persons  did  vexatiously  obtain  criminal  in- 
formations, but  that  was  stopped  by  that  Act,  and  now  befiore 
there  can  be  a  criminal  information  at  the  proeecuticn  of  a 
private  person  the  Queen's  Bench  Division  must  be  aatiflfied 
upon  evidence  before  it  that  the  prosecution  is  one  which  ought 
to  be  instituted.  Therefore  it  appears  to  me  to  be  obvioua  that 
prosecutions  by  criminal  information  are  not  within  the  misehief 
which  it  was  the  object  of  the  legislature  to  cure  by  this  3rd  sec* 
tion.  It  is  true  that  it  might  not  follow  as  a  matter  of  law  that 
because  a  case  is  not  within  the  mischief  of  an  enactment  that 
therefore  it  is  not  within  the  general  words  used,  but  there  are 
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other  leasoDfl  here.    There  is  x^f<m  the  face  oi  the  atatnte  an  in-       1885 
i,  which  18  plain  to  my  mind,  that  at  all  events  ex  officio      yatxb 


informatioiis  oonld  not  have  been  included.    I  refer  to  the  Ian-  irp^  q^jbu? 


gnage  at  the  end  of  the  3rd  section  which  relates  to  the  Irish 
Attorney  General.  It  appears  to  me  to  be  perfectly  ridiculous 
to  suppose  that  in  Ireland  at  all  events  that  section  could  be  in- 
tended to  apply  to  criminal  informations  ex  officio.  There  is  no 
reason  why  they  should  apply  to  criminal  informations  ex  officio 
in  England  more  than  in  Ireland*  Is  it  to  be  supposed  that 
Fftrliamant  could  have  intended  by  general  words  of  this  kind  to 
bring  about  what  might  be  really  a  scandalous  conflict  of  juris- 
diction between  the  Director  of  Public  Prosecutions  on  the  one 
side  and  the  Attorney  General  or  the  Queen's  Bench  Division 
on  the  other  ?  Are  we  to  interpret  words  which  are  capable  of 
being  satisfied  by  a  less  extensive  constructioni  so  as  to  bring 
about  that  which  would  be  inconvenient  and  almost  a  scandal? 

The  Director  of  Public  Prosecutions  is  a  public  officer  whose 
duty  it  is  to  act  under  the  superintendence  of  the  Attorney 
Gtoneialy  and  can  it  be  conceived  that  the  legislature  intended 
that  he  should  be  able  to  overrule  the  Attorney  (xeneraly  or  still 
more,  the  Queen's  Bench  Division?  To  my  mind  this  Court 
ought  not  to  construe  any  statute  in  such  a  way  as  to  bring  about 
such  an  absurdity  unless  driven  to  it  by  words  which  will  admit, 
of  no  other  construction;  and  therefore,  apart  from  any  other 
reason,  it  appears  to  me  that  we  ought  to  come  to  the  conclusion 
that  these  general  words  in  the  3rd  section  were  never  intended 
to  apply,  and  ought  not  to  be  construed  as  applying,  to  criminal 
informations  of  any  kind,  whether  ex  officio  or  of  other  kinds. 

Now  there  are  difficulties  arising  upon  the  Act  which  are  very 
considerable,  especially  when  we  come  to  contrast  and  work 
together  as.  3  and  6.  But  these  difficulties  do  not  touch  the 
point  we  have  to  decide.  Sect.  6  is  worded  strangely,  and  I  do 
not  profess  to  understand  it  It  says  that  every  libel,  not  news- 
paper libel  only,  and  **  every  offence  under  this  Act,"  shall  be 
deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the 
Vexatious  Indictments  Act  (22  &  23  YicL  c.  17).  I  have  tried  to 
discover,  if  possible,  what  is  meant  in  that  section  by  the  words 
**  every  offence  under  this  Act ; "'  but  I  have  not  succeeded. 


Llndley,  L.7. 


Llndley,  L.  J. 
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1886  <  However  we  see  thisy  that  all  libels,  mcluding  of  couise  nevs- 
Yatbs  paper  libels,  are  made  subject  to  the  provisions  of  the  Yezations 
ThbQubek  Indictments  Act.  How  is  that  to  be  worked  with  s.  3?  The 
Yezatioiis  Indictments  Act  gives  a  considerable  protection  to  the 
proprietors  of  newspapers  for  libels  published  in  them,  and  no 
indictment  for  libel  can  be  presented,  even  to  the  grand  jury, 
unless  there  be  either  a  direction  of  the  judge  or  the  sanction  of 
the  Attorney  General,  or  a  person  bound  oyer  to  prosecute.  What 
then  is  the  joint  effect  of  ss.  8  and  6  ?  The  difficulty  aiiBee  in 
the  case  of  a  judge  or  the  Attorney  General  directing  a  pioseco- 
tion  for  libel  under  the  Vexatious  Indictments  Act  It  may  he 
rather  theoretical  than  practical.  It  is  extremely  improbable  ^ 
a  judge  would  direct  a  prosecution  for  libel,  but  he  may,  and  if  he 
does,  is  his  direction  to  be  overruled  under  s.  3  by  the  Director  of 
Public  Prosecutions  ?  and  it  appears  to  me  almost  idle  to  suppose 
that  if  the  Attorney  General  directs  a  prosecution  under  the 
Vexatious  Indictments  Act,  he  is  to  be  overruled  by  his  saboidi- 
nate  officer.  Therefore  although  these  difficulties  are  very  mnch 
greater  than  the  one  we  have  to  deal  with,  I  should  solye  them 
in  the  same  way  as  I  understand  Mr.  Justice  Field  solved  them, 
and  say  that  s.  6  does  not  apply  to  informations,  nor  to  indictr 
ments  for  libel  directed  by  a  judge  or  by  the  Attorney  Genenl, 
but  does  apply  to  all  other  prosecutions.  There  are  certain 
modes  of  prosecution  left  to  which  s.  3  can  be  applied  without 
producing  any  absurdity  or  any  conflict  of  jurisdiction,  or  other 
inconvenient  result  which  Parliament  could  not  have  coatem- 
plated.  In  my  opinion  we  ought  so  to  construe  s.  3  as  to  aToid 
those  inconveniences  as  £Eff  as  possible.  It  appears  to  me  there- 
fore that  our  judgment  ought  to  be  for  the  defendant  in  error. 

^  Judgment  for  the  defendant  in  error. 

Solicitors  for  plaintiff  in  error :  Lewis  dt  Lewis. 
Solicitors  for  defendant  in  error :  Horns  dt  Murray. 

W.P. 
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[IN  THE  OOUBT  OP  APPEAL.]  1885 

Jem.  28* 
THE  ATTORNEY  GENERAL  v.  BRADLAUaH.  


Parliament — Election — Oath  ofAUeffiance — Biabdirf  in  a  Supreme  Beinff — Oath 
not  binding  upon  the  Person  taking  it  as  an  Oath,  hut  only  as  a  Solemn 
Promise — Penalty — Parliamentary  Oaths  Act,  1866  (29  Vict  c.  19),  «.  3, 5 
— **  Solemnly  and  pMidy  made  and  subscribed  *• — Promissory  Oaths  Act^ 
1868  (31  &  32  Vict,  c  72}-'Evidenoe— Journals  </  Binue  (f  Commons-^ 
Practice  of  House  qf  Commons — Practice — Appeal — Ir^ormation  by  Attor* 
ney  General  to  recover  Penalty — '*  Criminal  Cause  or  Matter  " — TriaZ  at 
Bar — Motion  for  New  Trial  on  Chround  of  Misdirection  and  Misreception  of 
Evidence — Notice  of  Motion — Supreme  Court  qf  Judicature  Act,  1873 
(36  it  37  Vict.  e.  66),  ss.  19,  47. 

A  member  of  parliament,  who  does  not  believe  in  the  ezistenoe  of  a  Supreme 
Being,  and  upon  whom  an  oath  has  no  binding  effect  as  an  oath  but  only  as  a 
solemn  promise,  is,  owing  to  his  want  of  religious  belief,  incapable  by  law  of 
"  making  and  subscribing  "  the  oath  of  allegiance  appointed  by  the  Parliamentary 
Oaths  Acty  1866,  ss.  1,  8,  as  amended  by  the  Promissory  Oaths  Act,  1868 ;  and 
if  he  takes  his  seat  and  yotes  as  a  member,  although  he  has  gone  through  the 
form  of  making  and  subscribing  the  oath  appointed  by  those  statutes,  he  will  be 
liable  upon  an  information  at  the  suit  of  the  Attorney  General  to  the  penalty 
imposed  by  the  Parliamentary  Oaths  Act,  1866,  s.  5. 

Omichund  v.  Barker  (1  Atkyns,  21 ;  Willes,  588)  followed  and  applied. 

Li  ordw  that  the  oath  of  allegiance  imposed  upon  members  of  the  House  of 
Commons  upon  taking  their  seats  by  the  Parliamentary  Oaths  Act,  1866,  as 
amended  by  the  Promissory  Oaths  Act,  1868,  may  be  *^  solemnly  and  publicly 
made  and  subscribed  "  within  the  meaning  of  s.  3  of  the  former  statute,  it  must 
be  taken  by  a  member  with  the  assent  of  the  House  according  to  the  require- 
ments of  the  Standing  Orders,  and  after  he  has  been  called  upon  by  the  Speaker 
to  be  sworn. 

Upon  the  trial  of  an  information  at  the  suit  of  the  Attorney  Gteneral  against  a 
member  of  the  House  of  Commons  for  voting  without  having  taken  the  oath  of 
allegiance  within  the  meaning  of  the  Parliamentary  Oaths  Act,  1866,  as  amended 
by  the  Promissory  Oaths  Act,  1868,  evidence  of  the  practice  observed  in  the 
House  of  Commons  as  to  taking  the  oath  of  allegiance  is  admissible  for  the  pur- 
pose of  explaining  the  construction  of  those  statutes,  and  the  journals  of  the 
House  of  Commons  are  admissible  as  evidence  for  the  purpose  of  shewing,  from 
the  member's  conduct  as  therein  recorded,  that  owing  to  his  want  of  religious 
belief  he  is  by  law  incapable  of  taking  an  oath. 

By  Brett,  M.R.,  and  Lindley,  L  J.,  Cotton,  L.J.,  doubting,  an  information  at 
the  suit  of  the  Attorney  General  to  recover  penalties  under  s.  5  of  the  Parlia- 
mentary Oaths  Act,  1866,  from  a  member  of  Parliament  for  voting  without 
having  taken  the  oath  of  allegiance  required  by  that  statute,  as  amended  by  the 
Promissory  Oaths  Act,  1868,  is  not  a  "  criminal  cause  or  matter  "  within  the 
meaning  of  the  Supreme  Court  of  Judicature  Act,  s.  47,  and  an  appeal  may  be 
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1885         brought  from  any  order  or  judgment  therein  of  the  High  Court  to  the  Court  of 
Appeal: — 


GsNXEAi*        -^y  Brett,  M.B.,  on  the  ground  that  the  information  is  in  its  nature  a  dvil 
V.  proceeding,  and,  therefore,  that  an  appeal  lies  under  the  Supreme  Cooit  of 

Bbadlauoh.  Juaioftture  Act,  1873,  s.  19 :— 

By  Lindley,  L.J.,  on  the  ground  that  eyen  although  the  information  may  be 
to  some  extent  of  a  criminal  nature,  nevertheless  before  the  passing  of  the 
Supreme  Court  of  Judicature  Acts,  1873, 1876,  an  appeal  would  have  lamimder 
the  Crown  Suits  Act,  1865  (28  &  29  Yict.  c.  104),  ss.  31,  34,  35,  from  a  deci- 
sion  of  the  Court  of  Exchequer  to  the  Court  of  Exchequer  Chamber,  and  that 
the  Supreme  Court  of  Judicature  Acts,  1873, 1875,  do  not  take  away  any  rigbt 
of  appeal  existing  before  the  passing  of  those  statutes. 

SernbiU^  by  Brett,  M.R.,  that  even  if  the  information  could  be  regarded  as  a 
criminal  proceeding,  nevertheless  an  appeal  would  lie,  for  by  the  Supreme  Coort 
of  Judicature  Act,  1873,  s.  47,  the  right  of  appeal  is  taken  away  only  in  the  esse 
of  indictments,  of  criminal  informations  for  indictable  misdemeanors  filed  in  tl» 
Queen's  Bench  Division,  and  of  criminal  prooeedings  before  ju8tice& 

An  appeal  lies  to  the  Court  of  Appeal  from  any  order  or  judgment  made  or 
given  by  the  Queen's  Bench  Division  either  during,  or  afterwards  with  respect 
to,  a  trial  at  bar  of  a  civil  proceeding,  and  whether  or  not  the  appeal  is  broaght 
from  a  decision  upon  a  motion  for  a  new  trial  on  the  ground  of  nusdireetiflD  or 
wrongful  reception  of  evidence;  but  the  appeal  must  be  broaght  on  by  nodoe 
of  motion,  an  ex  parte  application  for  a  rule  nisi  to  the  Court  of  Appeal  beiof 
irregular. 

Infobmation  in  the  Qaeen's  Bench  DiTision  by  the  Attoniey 
General  to  recover  penalties  of  fiOOZ.  each  against  C.  Bradlangh 
for  voting  as  a  member  of  the  Honse  of  Commons  without  com- 
plying with  the  provisions  of  the  Parliamentary  Oaths  Act,  1866. 

The  first  count  alleged  that  C.  Bradlaugh  having  beoot  thereto- 
fore duly  elected  to  serve  as  a  member  of  parliament  for  the 
borough  of  Northampton,  and  being  a  member  of  the  House 
of  Commons,  did  on  the  11th  of  February,  1884,  vote  as  sach 
member  in  the  said  House  without  having  made  and  subscribed 
the  oath  by  the  Parliamentary  Oaths  Act,  1866,  as  amended  by 
the  Promissory  Oaths  Act,  1868,  appointed. 

The  fourth  count  (1)  alleged  that  C.  Bradlaugh  having  been 
theretofore  duly  elected  to  serve  as  a  member  of  Parliament 
for  the  borough  of  Northampton,  and  being  a  member  of  the 
House  of  Commons^  did  on  the  11th  of  February^  1884,  voie  as 
such  member  in  the  said  House,  without  having  in  the  th^s 
present  Parliament  and  since  his  said  election  solemnly  and 

(1)  It  is  unnecessary  to  mention  as  no  finding  by  the  jury  was  taken 
the  second  and  third  counts,  inasmuch,     upon  either  of  them* 
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publicly  made  and  subscribed  the  oatli  by  the  Parliamentary       1885 
Oaths  Act,  1866y  as  amended  by  the  Promissory  Oaths  Act,  1868,    AnomriT  ~ 
eppointedy  at  the  table  in  the  middle  of  the  said  House,  and    ^^°^'^^ 
if^hilst  the  full  House  of  Commons  was  there  duly  sitting  with  Bbadlauoh. 
their  Speaker  in  his  chair,  at  such  hour  and  according  to  snoh 
regulations  as  the  said  House  did  by  its  standing  order  direct, 
that  is  to  say,  at  any  time  during  the  sitting  of  the  said  House 
before  the  orders  of  the  day  and  notices  of  motion  had  been 
entered  upon  or  after  they  had  been  disposed  of,  and  without  any 
debate  or  business  being  interrupted  for  that  purpose. 

The  fifth  count  alleged  that  G.  Bradlaugh  baring  been  thereto- 
fore duly  elected  to  serve  as  a  member  of  the  Commons  House 
of  Parliament  for  the  borough  of  Northampton,  and  being  a 
person  haying  no  belief  in  a  Supreme  Being,  and  being  a  person 
upon  whose  conscience  an  oath  as  an  oath  had  no  binding  force 
(of  all  which  said  matters  the  said  House  then  had  full  cognizance 
and  notice  by  means  of  the  ayowal  of  C.  Bradlaugh),  did  upon 
the  11th  of  February,  1884,  go  through  the  form  of  making  and 
subscribing  the  oath  appointed  by  the  Parliamentary  Oaths  Act, 
1866,  as  amended  by  the  Promissory  Oaths  Act,  1868,  and  did 
thereafter  on  the  11th  of  February,  1884,  being  such  member  as 
aforesaid,  vote  as  such  member  in  the  said  Housef  and  without 
having  nutde  and  subscribed  any  oath,  save  as  aforesaid. 
Plea :  Not  guilty  by  statute  (21  Jac.  1.  c.  4^  s.  4). 
Joinder  of  issue. 

The  information  was  tried  at  bar  in  the  Queen's  Bench  Divi- 
sion during  the  month  of  June,  1884,  before  Lord  Coleridge,  C.J., 
Orove,  J.,  and  Huddleston,  R,  and  a  special  jury,  and  the  follow- 
ing facts  were  proved  :-^ 

In  the  spring  of  1880  C.  Bradlaugh,  the  defendant,  was  elected 
a  member  of  parliament  for  the  borough  of  Northampton,  and  on 
the  3rd  of  May,  1880,  he  claimed  '*  to  be  allowed  to  affirm  as  a 
person  for  the  time  being  by  law  permitted  to  make  a  solemn 
affirmation  or  declaration  instead  of  taking  an  oath."  This  claim 
was  founded  upon  the  Evidence  Amendment  Acts,  1869  and  1870. 
He  afterwards  expressed  his  willingness  to  take  the  oath  usually 
taken  by  members  of  parliament  after  their  election,  and  it  was 
ultimately  referred  to  a  select  committee  to  consider  whether  the 
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1885  House  of  Commons  had  any  right  to  prevent  the  defendant  from 
ATTosEnsT^  taking  the  oath.  Daring  the  sitting  of  the  oonmiittee  the  defen- 
GsmAL  ^^^  appeared  as  a  witness,  and  certain  questions  were  put  to  him 
Bbadlauqh.  as  to  the  effect  which  the  taking  of  the  oath  would  hare  upon 
him,  and  a  letter  written  by  him  also  was  produced  before  the 
committee.  From  his  answers  to  the  questions  put  to  the  defezk- 
dant  whilst  he  was  before  the  select  committee,  and  frcmi  the  con- 
tents of  his  letter,  it  might  be  inferred  that  an  oath  would  hare 
no  greater  effect  upon  the  defendant's  mind  than  a  promise,  and 
that  he  had  no  belief  in  the  existence  of  a  Supreme  Being, 
although  the  oath  might  be  binding  on  his  conscieiice  as  a 
solemn  promise.  Various  other  proceedings  took  place  with 
reference  to  the  defendant's  claim  to  take  his  seat  as  a  member 
of  the  House  of  Commons  (1) ;  but  ultimately  in  February,  1882, 
he  was  expelled  from  the  House,  and  on  a  new  writ  being  issued 
for  the  election  of  a  member  for  the  borough  of  Northampton, 
he  was  again  returned.  On  the  llih  of  February,  1884,  whilst  the 
House  of  Conmions  was  sitting,  but  without  having  been  called 
upon  by  the  Speaker,  the  defendant  accompanied  by  two  membeis 
of  parliament  advanced  to  the  centre  of  the  table  immediately 
opposite  to  the  Speaker.  As  he  approached  the  table,  the  Speaker 
rose  from  his  chair  and  called  "  Order,  order ; "  but  the  defendant, 
directly  he  reached  the  table,  proceeded  to  read  from  a  paper  which 
he  had  brought  with  him,  and  having  read  the  words  contained  in 
that  paper,  he  kissed  a  book  which  he  had  brought  with  him,  and 
which  was  a  copy  of  the  New  Testament*  He  signed  the  paper 
at  the  table  and  left  it  there  together  with  the  certificate  of  his 
return.  The  contents  of  the  paper  were  as  follows :  **  I,  Charles 
Bradlaugh,  do  swear  that  I  will  be  fedthfol  and  bear  true  allegiance 
to  Her  Majesty,  Queen  Victoria,  her  heirs  and  successors,  accord- 
to  law ;  so  help  me  God.  (Signed)  C.  Bradlaugh."  The  defiend- 
ant  did  not  sign  the  test-roll.  Whilst  the  defendant  w^  doing 
at  the  table  within  the  House  what  is  above  mentioned,  the  Speaker 
sat  down  and  wrote  upon  a  paper,  and  then  rose  up  and  directed 
the  defendant  to  withdraw,  and  he  accordingly  withdrew  below 
the  bar.  The  defendant  voted  in  three  divisions  of  the  House  of 
Commons  on  the  11th  of  February,  1884.     According  to  the 

(1)  See,  for  instance,  Bradlaugh  v.  Clarke^  8  App.  Gas.  354. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  671 

practice  obBerved  in  the  House  of  Commons  as  to  administering  1885 
the  oathy  the  Speaker  called  (although  not  by  name)  those  mem-  attobhxt 
ben  wishing  to  take  their  seats  to  come  to  the  table :  a  member,  Oenbbal 
desirous  of  being  sworn,  accordingly  came  to  the  table  being  Bradlattoh. 
introduced  by  two  members :  he  was  there  sworn  by  the  clerk  of 
the  House,  and  when  the  member  had  been  sworn  the  clerk  took 
him  further  up  the  table  to  the  test-roll,  which  he  subscribed. 
The  only  standing  order  of  the  House  of  Commons  haying  refer- 
ence to  the  swearing-in  of  members  of  the  House  of  Commons 
was  passed  on  the  80th  of  April,  1866,  and  was  in  the  following 
terms  :-«-^  Members  may  take  and  subscribe  the  oath  required 
by  law,  at  any  time  during  the  sitting  of  the  House,  before  the 
orders  of  the  day  and  notices  of  motion  haye  been  entered  upon, 
or  after  they  haye  been  disposed  of;  but  no  debate  or  business 
shall  be  interrupted  for  that  purpose."  By  No.  178  of  the  Bules 
and  Orders  of  the  House  relating  to  Public  Business,  1883,  it  was 
proyided  that  **  wheneyer  Mr.  Speaker  rises  during  a  debate,  any 
member  then  speaking,  or  offering  to  speak,  is  to  sit  down,  and 
the  House  is  to  be  silent  so  that  Mr.  Speaker  may  be  heard  with- 
out interruption.''  In  proof  of  the  case  for  the  Crown  the  Journals 
of  the  House  of  Commons  were  put  in,  and  the  clerk  to  the 
House  of  Commons,  Sir  T.  Erskine  May,  was  called  as  a  witness 
to  depose  to  the  practice  and  the  usage  of  the  House. 

Lord  Coleridge,  C.J.,  in  summing-up  the  case  told  the  jury 
that  whateyer  might  be  the  form  of  the  oath,  the  signification  was 
the  same,  it  was  the  calling  upon  Ood  to  witness,  that  was,  to  take 
notice  of  what  was  said,  and  it  was  the  inyoking  His  yengeance, 
or  the  renouncing  His  &your,  if  what  was  said  was  false,  or  what 
was  promised  was  not  performed ;  and  further  that  '*  I  swear  "  in 
an  English  Act  of  Parliament  meant  that  *^  I  inyoke  the  protection 
or  the  yengeance  of  the  Supreme  Being,  according  as  I  perform  or 
break  the  promise  with  which  such  appeal  is  now  made  to  Him«'' 

In  answer  to  questions  put  by  Lord  Coleridge,  C.  J.,  the  jury 
found  that  the  Speaker  was  sitting  in  the  chair  at  the  time  when 
the  defendant  made  and  subscribed  the  oath,  but  that  he  was 
sitting  for  the  purpose  of  preparing  or  correcting  notes  which  he 
was  about  to  address  to  the  defendant,  and  he  had  not  resumed 
his  seat  for  the  purpose  of  allowing  the  defendant  to  make  and 
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1885        subscribe  the  oath.    The  jury  farther  found  that  upon  Hie  11th 

AnoBNR~  of  February^  1884,  the  defendant  had  no  belief  in  a  Snprane 

Gewal    Sej]^^  mid  ^as  a  person  upon  whose  conscience  an  oath,  as  an 

Bbadlavob.  oath,  had  no  bindjuig  force,  and]  that  the  House  of  Commons  had 

full  cognizance  and  notice  of  these  matters  by  reason  of  the 

avowal  of  the  defendant   The  jury  also  found  that  the  defendant 

did  not  take  and  subscribe  the  oath  according  to  the  full  practice 

of  Farliamenty  and  that  the  defendant  did  not  take  and  subscribe 

the  oath  as  an  oath.     Upon  these  findings  the  Queen's  Bendi 

Diyision,  sitting  for  the  trial  at  bar,  ordered  a  verdict  to  be 

entered  for  the  Crown  upon  the  first,  fourth,  and  fifth  counts  of 

the  inf orm^rtion,  for  separate  penalties  of  £500. 

In  December,  1884,  the  defendant,  before  the  same  jadgea,ivho 
presided  at  the  trial  at  bar.  Lord  Coleridge,  CJ*.,  Ghrore,  J^  and 
Huddleston,  B.,  moved  ex  parte  for  a  new  trial  or  to  enter  judg- 
ment for  the  defendant  on  the  ground  of  improper  receptioxi  of 
evidence,  of  misdirection,  and  also  on  the  ground  that  tiie  verdict 
was  against  the  weight  of  evidence,  and  he  also  moved  ex  parte 
for  seven  ^ys'  time  to  move  in  arrest  of  judgment  after  the 
Court  should  have  given  their  opinion  on  the  motion  for  a  new 
trial.  Thef  learned  judges  sitting  in  the  Queen's  Bench  Divisioa 
refused  the  rule. 

The  defendant  then  moved  ex  parte  in  the  Court  of  Aj^ieal  for 
a  rule  of  the  like  nature.  The  Court  of  Appeal  were  cf  ojonion 
that  if  the  evidence  was  properly  admitted,  it  was  amply  sufficient 
to  justify  th^  findings  of  the  jury,  and  therefore  the  role  was  re- 
fused upon  the  ground  of  the  verdict  being  against  the  weight  of 
evidence.  But  the  Court  of  Appeal  granted  a  rule  for  a  new  txial 
or  to  enter  judgment  for  the  defendant  on  the  ground  of  misdirec- 
tion and  misreception  of  evidence,  upon  condition  that  the  de- 
fendant should  at  the  time  of  the  argument  upon  the  rule  fazing 
on  and  argue  tiie  points  to  be  urged  by  him,  why  judgment  ought 
to  have  been  arrested  in  the  Queen's  Bench  Division. 

Jan.  26,  27;  28.  Sir  K  James,  A.a.,  and  Sir  H.  Qiffard,  Q.C. 
{Sir  F.  EersdheU,  S.O.,  and  B.  8.  Wright,  with  them),  for  the 
Crown.  There  are  two  preliminary  objections  to  the  hearing  of 
this  appeal :  the  first  is,  that  the  information  is  a  '^  criminal  cause 
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or  matter  "  within  the  meaning  of  the  Supreme  Court  of  Judicature       1885 
Act,  1873,  8.  47,  and  therefore  that  there  cai^  be  no  appeal  to  this    attobnet 
Court  on  the  ground  of  misdirection  or  misreception  of  evidence,     ^"^^J'*^ 
and  also  that  no  motion  in  arrest  of  judgment  can  be  made  in  Bradlauoh. 
this  Court,  the  defendant's  only  remedy  being  by  writ  of  error 
upon  the  judgment  of  the  Queen's  Bench  Division,  for  which  the 
Attomey-Greneral's  fiat  must  be  obtained.    The  offence  created 
by  the  Parliamentary  Oaths  Act,  1866  (29  Yict.  c.  19),  s.  5  (1)  is 
a  misdemeanor,  and  it  is  not  the  less  a  misdemeanor  because  the 
only  penalty  inflicted  in  terms  is  a  fine.    It  was  expressly  stated 


(1)  The  preamble  to  the  Pftrliamen- 
tary  Oaths  Act,  1866  (29  Yict.  c.  19), 
recites  that  '*  it  is  expedient  that  one 
miiform  oath  should  be  taken  by 
members  of  both  Houses  of  Parliament 
on  taking  their  seats  in  every  Parlia-^ 
ment.*' 

Sect.  1 :  **  The  oath  to  be  made  and 
subscribed  by  members  of  both  Houses 
of  Parliament  on  taking  their  seats  in 
every  Parliament  shall  be  in  the  form 
following."  The  form  given  in  s.  1  is 
superseded  by  a  form  given  in  the 
Promissory  Oaths  Act,  1868. 

Sect.  3 :  *'The  oath  hereby  appointed 
shall  in  every  Parliament  be  solenmly 
and  publicly  made  and  subscribed  by 
every  i^ember  of  the  House  of  Peers 
at  the  table  in  the  middle  of  the 
said  House  before  he  takes  his  place 
in  the  said  House,  and  whilst  a  full 
House  of  Peers  is  there  with  their 
Speaker  in  his  place,  and  by  every 
member  of  the  House  of  Commons  at 
the  table  in  the  middle  of  the  said 
House,  and  whilst  a  full  House  of 
House  of  Commons  is  there  duly  sitting, 
vnth  their  Speaker  in  his  chair,  at 
such  hours  and  according  to  such  regu- 
lations as  each  House  may  by  its 
Standing  Orders  direct." 

Sect.  5:  *'If  any  member  of  the 

House  of  Peers  votes  by  himself  or  his 

proxy  in  the  House  of  Peers,  or  sits  as 

a  peer  during  any  debate  in  the  said 
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House,  without  having  made  and  sub- 
scribed the  oath  hereby  appointed,  he 
shall  for  every  such  offence  be  subject 
to  a  penalty  of  five  hundred  pounds,  to 
be  recovered  by  action  in  one  of  Her 
Majesty's  Superior  Courts  at  West- 
minster; and  if  any  member  of  the 
House  of  Commons  votes  as  such  in 
the  said  House,  or  sits  during  any 
debate  after  the  Speaker  has  been 
chosen,  without  having  made  and  sub- 
scribed the  oath  hereby  appointed,  he 
shall  be  subject  to  a  like  penalty  for 
every  such  offence,  and  in  addition  to 
such  penalty  his  seat  shall  be  vacated 
in  the  same  manner  as  if  he  were 
dead." 

By  the  Promissory  Oaths  Act,  1868 
(31  &  32  Vict  c.  72),  s.  2,  '<  the  oath 
in  this  Act  referred  to  as  the  Oath  of 
Allegiance  shall  be  in  the  form  follow- 
ing; that  is  to  say,*  I,  ,  do  swear 
that  I  will  be  faithful  and  bear  true 
allegiance  to  Her  Majesty,  Queen  Vic- 
toria, her  heirs  and  successors,  accord- 
ing to  law.    So  help  me  God.' " 

Sect  8:  ""The  form  of  the  oath  of 
allegiance  provided  by  this  Act  ahall 
be  deemed  to  be  substituted  ...  in  the 
case  of  the  Parliamentary  Oaths  Act, 
1866,  for  the  form  of  the  oath  thereby 
prescribed  to  be  taken  and  subscribed 
by  members  of  Parliament  on  taking 
their  seats." 


A 


674  QUEEN'S  BENCH  DIVISION.  VOL.  XIV. 

1885        by  Lord  FitzG^rald  in  Bradlaugh  v.  Clarke  (1)  that  the  staiate 
Attobnet    ''  creates  a  new  public  misdemeanor  imposing  a  penalty  as  a  pnnish- 
OsNSRAL     nient"    The  proceeding  therefore  is  of  a  criminal  nature,  and  in 
Bbadlauou.  that  case  it  was  held  that  a  common  informer  oonld  not  sue  for 
the  penalty  as  a  debt  due  to  himself,  the  reason  being  that  the 
offence  was  of  a  public  nature,  and  therefore  of  a  criminal  character; 
it  follows  that  the  remedy  must  be  of  a  criminal  character,  and 
therefore  no  appeal  will  lie.     This  is  an  information  filed  by  the 
Attorney  General  in  order  to  recover  a  penalty ;  and  the  nature 
of  informations  of  that  kind  was  much  discussed  in  AJUorney 
General  v.  Badloff.  (2)    In  that  case  the  Court  of  Exchequer  was 
equally  divided,  two  of  the  judges,  Piatt  and  Martin,  BB.,  holding 
that  an  information  (which  in  that  case  was  for  breach  of  the  laws 
as  to  customs,)  was  not  a  criminal  proceeding,  and  two  of  tiiem. 
Pollock,  C.B.,  and  Parke,  B.,  holding  that  it  was.    It  is  true  that 
in  that  case  some  stress  was  laid  on  the  fact,  that  the  offender  might 
be  summarily  convicted  before  justices ;  but  this  circumstance 
was  really  immaterial ;  under  11  &  12  Vict.  c.  43,  justices  have 
})ower  to  convict  summarily  for  both  civil  and  criminal  offences. 
It  is  submitted  that  the  view  of  Pollock,  C.B.,  and  Parke,  B.,  was 
correct,  and  that  informations  filed  by  the  Attorney  Greneral  in 
order  to  recover  penalties  are  criminal  proceedings.    Moreover, 
to  consider  the  question  from  a  different  point  of  view,  although 
the  penalty  imposed  by  the  Parliamentary  Oaths  Act,  1866,  s.  5, 
might  perhaps  have  been  recovered  by  an  action  of  debt,  neverthe- 
less the  wrongful  act  or  t)ffence,  of  which  the  defendant  has  been 
convicted,  must  be  deemed  to  be  of  a  criminal  nature ;  for  by  s.  3 
of  the  Parliamentary  Oaths  Act,  1866,  a  member  of  parliament 
is  liable  to  be  indicted  if  he  does  not  take  the  oath  of  allegiance, 
and  the  remedy  under  s.  5  may  be  regarded  as  merely  cumulative. 
Some  wrongs  are  both  of  a  civil  and  criminal  nature,  such  as  libel 
and  assault,  and  it  is  erroneous  to  contend  that  the  existence 
*  of  .a  civil  remedy  causes  a  wrongful  act  to  become  of  a  civil 

nature.  There  is  no  distinction  in  principle  between  this  case  and 
MeUor  v.  Denham  (3)  ;  the  only  difference  is  that  in  that  case  the 
appeal  was  from  the  refusal  of  justices  to  convict  for  the  contra- 

(1)  8  App.  Cas.  354,  at  p.  385.  (2)  10  Ex.  8i. 

(3)  5  Q.  B.  D.  467. 
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«  ^^ 

vention  of  the  bye-laws  of  a  school  board.    Mettor  v.  Denham  (I)       1885 

was  followed  in  Beg.  v.    Whitchurch,  (2)     It  is  true  that  the    ATTOBNrar 
penalty  is  to  be  recoyered  "by  action:"  Parliamentary  Oaths       ^^^^J»^ 
Act,  1866,  s.  5 ;  but  the  word  "  action  "  is  of  wide  signification,  Bbadladoh. 
and  includes  even  criminal  proceedings ;  this  is  plain  from  Com. 
Dig.  Action  (D.  1)  Placita  Coronse,  and  also  from  Bacon's 
Abridgment,  Actions  in  General  (A.),  where  it  is  said  that 
^'  actions  are  divided  into  criminal  and  civil."    These  passages  are 
cited  and  relied  upon  by  the  Earl  of  Selbome,  L.C.,  in  Bradlaugh 
V.  Clarke.  (3)    The  Queen  by  her  prerogative  can  recover  the 
whole  of  a  penalty  in  any  Court,  even  although  a  moiety  be 
expressly  given  to  a  common  informer :  Bex  v.  Hymen.  (4) 

The  second  preliminary  objection  is  that  in  the  case  of  a  trial  ' 
at  bar  there  can  be  no  motion  in  the  Queen's  Bench  Division 
for  a  new  trial  on  the  ground  of  misdirection  or  misreception 
of  evidence,  and  the  reason  is  that  it  is  the  full  Court  itself 
which  is  sitting  at  the  trial  at  bar,  and  that  Court  cannot  be 
asked  to  review  its  own  decision.  If  no  motion  can  be  made 
to  the  Queen's  Bench  Division  for  a  new  trial,  no  appeal  will 
lie  to  this  Court  under  the  Supreme  Court  of  Judicature  Act, 
1873,  s.  19.  It  was  a  rule  of  practice  formerly  existing  at 
Common  Law  that  a  superior  Court  could  not  be  asked  to  review 
its  determination,  which  had  been  arrived  at  after  solemn  con- 
sideration :  thus,  after  judgment  upon  a  demurrer,  a  defendant 
could  not  move  in  arrest  of  judgment  for  any  exception  which 
might  have  been  taken  in  arguing  the  demurrer :  2  Tidd's  Practice, 
ch.  31,  p.  740,  and  ch.  38,  p.  918  [9th  ed.] ;  although  a  diflTerent 
rule  applied  to  judgments  by  default,  they  not  being  given  in  so 
solemn  a  manner.  A  similar  rule  applies  to  trials  at  bar;  all 
questions  of  law  have  been  determined  after  mature  deliberation, 
and  the  Court  cannot  be  asked  to  set  aside  its  own  decision. 
This  point  was  noticed  in  the  judgment  of  the  Court  of  Queen's 
Bench,  delivered  by  Blackburn,  J.,  in  Beg.  v.  Castro  (5),  where  a 
strong  doubt  wt^  expressed  whether  it  was  competent  for  the 
Court  afterwards  to  reconsider  points  of  law  already  decided  by 

(1)  5  Q.  B.  D.  467.  (4)  7  T.  R.  536. 

(2)  7  Q.  B.  D.  534.  (5)  Law  Rep.  9  Q.  B.  360,  at  pp. 

(3)  8  App.  Cas.  354,  at  p.  362.  353,  354. 
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1885        the  trial  at  bar.    Any  decision  given  daring  the  trial  at  bar  is  a 
ATTOBinnr    matter  of  procedore  only,  and  is  not  a  "judgment  or  order  "  with- 

mnsRAi.  jj^  ^j^^  Supreme  Court  of  Judicature  Act,  1873,  s.  19.  The  pr^ent 
Bradlaugh.  application  is  for  a  new  trial  on  the  ground  of  misdirection  and 
misreception  of  evidence ;  and  although  instances  are  to  be  found 
where  new  trials  have  been  granted  after  trials  at  bar,  yet  they 
ought  to  be  confined  to  those  cases  where  the  jury  have  gone 
wrong,  as  in  Musgrave  v.  Nevinson  (1) ;  and  it  appears  to  have  been 
considered  that  they  ought  to  be  confined  to  those  instances 
where  the  jury  have  misconducted  themselves :  Bex  v.  Mdling,  (2) 
C,  Bradlaugh^  the  defendant  in  person.  As  to  the  first  prelimi- 
nary objection,  namely,  that  this  is  "  a  criminal  cause  or  matter'* 
it  is  plain  that  the  Court  of  Exchequer,  which  is  now  represented 
by  the  Queen's  Bench  Division,  was  a  Court  of  civil  judicature 
for  the  purposes  of  filing  informations,  and  it  was  so  regarded  bj 
the  legislature  when  it  enacted  the  Crown  Suits,  &c.,  Act,  186-3 
(28  &  29  Vict.  c.  104),  ss.  31,  35.  The  "  oflTence  "  created  by  the 
Parliamentary  Oaths  Act,  1866,  s.  5,  is  not  of  a  criminal  nature ; 
a  member  of  either  House  of  Parliament  who  commits  it  incais 
only  a  civil  liability,  and  for  this  purpose  it  is  immaterial  to  con- 
sider whether  the  provisions  of  the  3rd  section  may  be  enforced 
by  indictment.  And  this  information  is  not  a  criminal  proceeding ; 
in  Rules  of  the  Supreme  Court,  1883,  Order  LXVIII.,  r.  1, 
*'  criminal  proceedings  "  are  treated  as  different  from  '^  proceedings 
on  the  revenue  side  of  the  Queen's  Bench  Division."  Under  the 
Parliamentary  Oaths  Act,  1866,  s.  5,  the  penalty  might  be  re- 
covered '*  by  action  in  one  of  Her  Majesty's  Superior  Courts  at 
Westminster."  At  the  time  of  passing  the  statute  the  three 
superior  courts  of  law  at  Westminster  were  the  Queen's  Bench, 
the  Common  Pleas,  and  the  Exchequer;  but  no  criminal  pro- 
ceeding could  be  brought  in  the  Common  Pleas,  which  was  a 
court  of  purely  civil  jurisdiction ;  and  as  an  action  under  die 
statute  might  have  been  brought  under  s*  5  in  the  Common 
Pleas,  it  is  plain  that  the  *^  action  "  is  not  criminal  in  its  nature. 
In  Bradlaugh  v.  Clarke  (3)  the  House  of  Lords  merely  decided 
that  the  penalty  could  not  be  recovered  without  the  autliority  of 

(1)  2  Ld,  Raym.  1358.  (2)  12  Mod,  12a 

(3)  8  App.  Gas.  354. 
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the  Crown.    In  Miller  y.  ScUomons  (1)  the  action  was  in  debt  and       1885 
was  treated  as  a  civil  proceeding.    The  tme  view  of  the  natiure    ArroBiraT~ 
of  an  information  filed  in  the  Court  of  Exchequer  to  recover  a     ^"^^^ 
penalty  was  contained  in  the  judgments  of  Piatt,  B.,  and  Martin,  B.,  BBADLAroH. 
in  the  Attorney  Oeneral  v.  Badloff  (2).    For  the  Crown  reliance 
has  been  placed  upon  Mdlor  v.  Benham  (3)  and  Beg.  v.  WhiU 
chvTch  (4):  but  those  authorities  have  no  bearing  upon  the 
present  case:  they  were  appeals  from  the  decisions  of  justices 
sitting  in  petty  sessions,  and  courts  of  petty  sessions  are  clearly 
criminal  in  their  nature :  this  is  plain  from  11  &  12  Yict.  c.  43, 
which  regulates  their  procedure  in  cases  of  summary  conviction : 
by  the  forms  given  in  the  schedule  to  that  statute  the  failure  to 
comply  with  an  order  for  the  payment  of  money  is  punishable 
with  imprisonment.    Bex  v.  Hymen  (5)  is  not  in  point ;  it  simply 
determined  that  the  King  could  sue  for  the  whole  of  the  penalty 
in  the  Court  of  King's  Bench,  and  that  he  was  not  bound  to  file 
an  information  in  the  Court  of  Exchequer. 

As  to  the  second  preliminary  objection,  namely,  that  no  appeal 
will  lie  to  this  Court  from  a  trial  at  bar  on  the  ground  of  mis- 
direction and  improper  reception  of  evidence,  it  is  submitted  that 
it  is  not  sustainable. 

[Bbett,  M.B.  We  all  are  of  opinion  that  if  this  information 
is  not  a  ''  criminal  cause  or  matter,"  an  appeal  lies  from  any  deci- 
sion pronounced  either  during  or  after  a  trial  at  bar,  and  we  have 
power  to  grant  a  new  trial  on  the  grounds  of  misdirection  and  of 
improper  reception  of  evidence.] 

Sir  H.  JameSy  A.G,y  in  reply,  as  to  the  first  preliminary  objec- 
tion. It  may  be  that  the  Crown  Suits  Act,  1865,  ss.  81, 85,  which 
for  certain  purposes  appears  to  have  treated  informations  in  the 
Court  of  Exchequer  as  civil  proceedings,  did  give  a  right  of 
appeal ;  but  for  the  reasons  already  assigned  it  is  plain  that  the 
present  information  is  a  '*  criminal  cause  or  matter  "  within  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  47,  and  therefore  all 
right  of  appeal  is  taken  away  by  that  enactment,  except  for  error 
on  the  record  to  bring  which  the  Attorney  General's  fiat  must 
be  obtained. 

(1)  7  Ex.  475 ;  in  Ex.  Ch.  8  Ex.  778.  (3)  5  Q.  B.  D.  467. 

<2)  10  Ex.  84.  (^)  7  Q.  B.  D.  534. 

(5)  7  T.  R.'636. 
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1885  [Brett,  M.E.    A  majority  of  the  -Court  are  of  opinion  that  the 

ATT0R2fET    present  information  is  not  a  **  criminal  cause  or  matter  "  inthin 

^^^*^^     the  meaning  of  the  Supreme  Court  of  Judicature  Act,  1873, 

Bbadlaugh.  g,  47  J  \yjii  ^q  ^iu  postpouc  tho  statomont  of  our  reasons  until  ire 

deliver  judgment  upon  the  merits  of  the  appeal.    We  must  now 

call  upon  the  defendant  to  state  the  grounds,  upon  which  he 

proposes  to  urge  that  the  judgment  of  the  Queen's  Bench  Diyision 

ought  to  have  been  arrested.] 

C.  Bradlaughj  the  defendant  in  person,  then  stated  that  his 
motion  in  arrest  of  judgment  would  be  confined  to  the  fifth  count 
That  count  disclosed  no  offence  known  to  the  law.  By  the 
Parliamentary  Oaths  Act,  1866,  s.  3,  every  member  of  the  House 
of  Commons  wa.s  to  take  the  oath  set  forth  in  s.  1,  for  which  % 
shorter  form  had  been  substituted  by  the  Promissory  Oatlis  Act, 
1868 ;  no  distinction  existed  between  going  through  as  a  matter 
of  form  what  the  law  required,  and  actually  doing  that  which 
the  law  required ;  it  was  admitted  on  the  fa.ce  of  the  fifth  count 
that  the  defendant  had  gone  through  the  form  of  making  and 
subscribing  the  oath  necessary  to  be  taken  by  members  of  the 
House  of  Commons,  and  no  intent  to  evade  the  provisions  of 
either  the  Parliamentary  Oaths  Act,  1866,  or  the  Promissory 
Oaths  Act,  1868,  was  alleged;  the  defendant, therefore, had  com- 
plied with  the  law,  and  the  allegations  were  immaterial  that  he 
had  no  belief  in  a  Supreme  Being,  and  that  an  oath,  as  an  oath^ 
had  no  binding  force  on  his  conscience. 

Sir  K  James,  A.G.,  and  Sir  H.  Gifard,  Q£.  (Sir  F.  Hersthea^ 
S.G.,  and  jB.  8.  WrigJUy  with  them),  for  the  Crown,  shewed  cause 
against  the  rule  for  a  new  trial  or  to  enter  judgment  f(^  the 
defendant,  and  also  against  the  motion  in  arrest  of  judgment. 
The  two  preliminary  objections  having  been  decided  in  faycmr 
of  the  defendant,  no  other  technical  objections  will  be  urged  on 
behalf  of  the  Crown. 

The  argument  for  the  Crown  upon  the  merits  of  this  appeal 
may  be  divided  into  two  branches ;  first,  the  defendant  did  not 
solemnly  and  publicly  make  and  subscribe  the  oath  within  the 
meaning  of  the  Parliamentary  Oaths  Act,  1866,  even  if  he  had 
been  otherwise  competent  to  take  it ;  and,  secondly,  the  defend- 
ant owing  to  his  want  of  religious  belief  was  incapable  of  taking 
any  oath. 
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Afl  to  the  first  question,  a  member  of  the  House  of  Commons       1885 
cannot  take  the  oath  against  the  order  and  against  the  will  of    XTixman' 
the  House.    The  defendant  took  the  oath  without  the  assent  of    ^^^^^^^^^^ 

17. 

the  House,  and  the  construction  of  the  Parliamentary  Oaths  Act,  Bbaoumjos. 
1866,  requires  that  the  oath  shall  be  taken  with  the  authority 
and  sanction  of  the  Speaker.  The  oath  was  unlawfully  t^ken, 
inasmuch  as  it  was  taken  without  the  assent  of  the  House  signified 
through  the  Speaker:  BexY.  DvJce  of  Bedford  (1);  Bex  y.  Mlis.  (2) 
These  cases  shew  that  an  oath  cannot  be  lawfully  taken  or  admin- 
istered without  the  assent  of  those,  before  whom  or  in  whose 
presence  the  oath  is  to  be  sworn.  It  is  unnecessary  to  consider 
how  fjEur  this  Court  can  take  cognizance  of  proceedings  in  Parlia- 
ment, and  what  are  the  powers  of  the  House  of  Commons  as  to 
the  expulsion  of  a  member  and  as  to  a  declaration  that  his  elec- 
tion was  Toid ;  but  upon  the  t&cts  proved  at  the  trial  the  defend- 
ant did  not  **  make  and  subscribe  the  oath  "  within  the  meaning 
of  the  Parliamentary  Oaths  Act,  1866,  s.  3 :  he  did  not ''  solenmly 
and  publicly  make  and  subscribe  "  it,  and  contrary  to  the  stand- 
ing order  he  interrupted  the  business  of  the  House.  The  defend** 
ant  may  allege  that  eyidence  as  to  the  practice  and  usage  of  the 
House  of  Commons  in  taking  the  oath  was  improperly  admitted ; 
but  that  evidence  was  rightly  admitted  in  order  to  explain  the 
meaning  of  the  Parliamentary  Oaths  Act,  1866,  which  was  passed 
with  reference  to  the  practice  and  usage  existing  in  that  year. 
Sects.  3  and  5  must  be  read  together ;  a  member  is  liable  to  the 
penalty  under  s.  5,  if  he  takes  the  oath  without  the  formalities 
prescribed  by  s.  8.  If  s.  5  were  to  be  read  alone,  the  penalty 
would  not  be  incurred  upon  voting,  even  although  a  member  had 
merely  written  and  subscribed  the  oath  on  the  table  of  the  House 
with  a  piece  of  chalk.  Then  the  oath  was  taken  by  the  defend- 
ant in  such  a  manner  as  to  interrupt  the  business  of  the  House, 
contrary  to  the  terms  of  the  standing  order:  he  defied  the 
Speaker's  authority :  this  is  not  a  question  of  technicality,  but  ot 
substance.  The  copies  of  the  Journals  of  the  House  of  Commons 
were  properly  admitted  as  evidence  under  8  &  9  Yict.  c.  113,  s.  3. 
The  defendant  cannot  object  that  evidence  was  given  of  what  was 
don^  behind  his  back,  for  only  those  portions  were  read  which 
(1)  1  Barn.  280.  (2)  9  East,  252,  n. 
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1885  bore  upon  the  case,  and  the  Journals  under  the  date  of  the  Srd 
Attobnet  of  May,  1880,  shewed  that  the  defendant  had  claimed  to  aiBim 
Gekxbal  ^^  ^^^  ground  that  the  oath  would  not  be  binding  on  his  oon- 
BftADLAUGR.  science.  The  defendant  may  contend  that  he  might  have  already 
taken  the  oath,  and  that  the  Crown  was  bound  to  prove  that  he 
had  not  taken  it  during  the  Parliament  which  met  in  the  spring  of 
1880,  and  further,  that  he  was  not  bound  to  take  the  oath  more  than 
once*  in  the  same  Parliament.  The  answer  to  this  contention  is 
that  he  attempted  to  take  the  oath  on  the  11th  of  February,  1884^ 
and  that  this  is  strong  and  cogent  evidence  that  he  had  never 
taken  the  oath  before  that  day ;  and  farther,  that  the  Parliammi* 
tary  Oaths  Act,  1866,  s.  1,  enacts  that  the  oath  is  to  be  made  and 
subscribed  by  members  of  the  House  of  Commons  ''on  taking 
their  seats  in  every  Parliament : "  the  defendant  had  been  ex- 
pelled from  the  House,  and  having  been  re-elected  he  was  bound 
to  make  and  subscribe  the  oath  on  taking  his  seat  after  his  re- 
election. There  was  no  misdirection  in  asking  the  jury  whether 
the  defendant  had  taken  and  subscribed  the  oath ;  his  own  con- 
duct was  the  strongest  evidence  against  him.  The  answers  of 
the  defendant  to  the  questions  put  to  him  before  llie  select  com- 
mittee of  the  House  were  properly  admissible  against  him,  and  if 
they  are  admissible,  they  shew  what  his  opinions  were;  his 
answers  were  relevant  and  pertinent  to  the  issues  raised  by  the 
information. 

The  second  question,  namely,  that  the  defendant,  owing  to  bis 
want  of  religious  belief,  is  incapable  of  taking  any  oath,  is  direolly 
raised  by  the  fifth  count  of  the  information.  No  oath  can  be  l^ally 
taken  by  a  person  who  has  no  belief  in  a  Supreme  Being :  this  is 
established  by  a  long  string  of  authorities,  but  it  is  only  neces* 
sary  to  cite  Omichvnd  v.  Barker  (1)  to  shew  that  in  order  thai 
an  oath  may  be  lawfully  taken,  there  must  exist  a  belief  in  a 
Supreme  Being.  Lord  Coke's  definition  of  an  oath  (3  Inst.  165), 
may  be  too  narrow,  because  it  confines  the  taking  of  an  oath  to  a 
Christian;  but  it  is  otherwise  correct,  and  has  been  aflBrmed. 
The  argument  for  the  defendant  reduces  the  oath  to  a  mere  form. 
No  oath  can  be  taken  by  one  who  does  not  believe  in  the  existenoe 
of  a  Supreme  Being  capable  of  rewarding  .truth  and  avenging 

(1)  1  Atk.  21 ;  Willes,  638. 
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fidsehood:  Miller  y.  Sdlomans.  (1)     No  authority  is  known  to       1885 
exist  in  England  impugning  the  broad  propoelition,  that  the    attobnxt 
taking  of  an  oath  implies  a  beUef  in  the  existence  <rf  a  Supreme    «T^ 
Being.    It  was  supposed  at  one  time  that  a  witness  could  be  Bbadl^ucw. 
objected  to  only  before  he  was  sworn;  but  this  view,  cannot  be 
sustained  after  the  answer  of  the  judges  in  The  Qy^enr^s  Case.  (2) 
An  authority  to  a  similar  effect  is  to  be  found  in  Jaeobs  y«  Xiay-* 
horn.  (3)     A  witness,  who  does  not  regard  an  oath  a9  binding 
upon  him,  nevertheless  may  be  convicted  of^  and  sentenced  fory 
perjury,  if  he  gives  false  evidence ;  for  he  has  tendered  himself 
as  a  competent  witness,  and  he  shall  not  be  allowed  to  take 
advantage  of  his  own  wrong  by  alleging  that  he  was  incompetent 
to  be  sworn. 

[Bbett,  M.B.  In  3  Bussell  on  Crimes  and  Misdemeanors, 
bk.  5,  c.  1,  p.  1  [5th  ed.],  it  is  said  that  **  perjuiy;  by  the  common 
law,  appears  to  be  a  wilful  false  oath  by  one  who,  being  lawfully  re- 
quired  to  depose  the  truth  in  any  proceeding  in  a  coutt  of  justice, 
swears  absolutely  in  a  matter  of  some  consequence  ta  the  point  in 
question,  whether  he  be  believed  or  not."] 

If  a  man  takes  an  oath,  he  himself  is  estopped  from  denying 
its  validity ;  but  other  persons  may  object  that  he  is  incompetent 
to  take  it. 

G.  Bradiaughf  the  defendant  in  person,  in  support  of  the  rule 
and  of  the  motion  in  arrest  of  judgment.  First,  the  defendant 
stated  before  the  Select  Committee  of  the  House  of  Commons 
that  the  oath  would  be  binding  upon  him :  it  would  therefore  be 
binding  upon  his  conscience,  and  no  evidence  could  be  given 
that  it  was  not,  for  his  statement  must  be  accepted  as*  conclusive: 
the  Queen's  Bench  Division  ought  to  have  directed  the  jury  that 
the  oath  had  been  duly  taken.  By  1  &  2  Vict.  c.  10&,<  it  is  declared 
and  enacted  that  every  person  shall  be  bound  by  an  oath  admin-* 
istered  to  him  in  such  form  and  with  such  ceremonies  as  he  may 
declare  to  be  binding ;  there  can  be  no  answer  to  the  argument, 
that  a  new  class  was  created  by  that  statute  to  whom  an  oath 
might  be  administered.  As  to  the  mode  of  administering  the 
4iath,  it  is  equally  valid  whether  it  is  administered  U>  the  person 

(1)  7  Ex.  476 ;  (in  Ex.  Ch.)  8  Ex.  778.  (2)  i  B.  &  B.  284. 

(3)  11M.&W.685. 
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1^5        taking  it  by  himself  or  by  another  person :  thus  the  oath  ap- 

AvioRNST    pointed  by  the  Office  and  Oath  Act,  1867  (30  &  31  Vict  c-  75), 

Oeveral     g^  g^  might  be  administered  to  the  person  taking  it  by  himself ;  it 

Bbadlaugh.  was  an  oath  which  might  be  sworn  without  reference  to  religious 

belief,  and  did  not  inyolve  any  religious  test. 

[Brett,  M.B.  The  same  question  would  arise  under  that 
statute  as  under  the  Parliamentary  Oaths  Act,  1866.] 

The  Parliamentary  Oaths  Act,  1866,  s.  3,  rendered  it  compiils<»y 
on  a  member  to  take  the  oath  required  by  the  Act,  and  he  became 
liable  to  be  punished  for  a  misdemeanor  if  he  did  not  take  it; 
surely  it  would  be  unreasonable  to  hold  that  a  member  ?rilling  to 
comply  with  the  statute  can  be  prevented  firom  taking  the  oath, 
and  thereby  may  be  rendered  Uable  to  fine  and  imprisonment 
Under  former  legisktion  a  man  might  have  been  summoned 
before  justices  and  compelled  under  penalties  to  take  the  oath  €i 
allegiance:  could  the  justices  have  refused  the  oath  of  a  particular 
man  and  left  him  exposed  to  the  infliction  of  the  penalties  be- 
cause he. was  without  religious  belief?  A  witness  may  be  sub- 
poenaed and  compelled  to  take  an  oath,  and  even  may  be  lm>ught 
up  in  custody  for  that  purpose :  if  the  argument  for  the  Crown 
were  correct,  it  would  go  to  shew  that  his  evidence  might  be 
rejected  for  want  of  religious  belief,  and  nevertheless  that  he 
might  be  punished  for  failing  to  give  evidence.  As  a  member  of 
Parliament  is  compelled  to  take  the  oath  of  allegiance,  heisquali* 
fied  to  take  it  whatever  his  religious  belief  may  be.  The  invoca- 
tion of  the  Supreme  Being  is  not  a  necessary  part  Of  the  oath : 
Lancaster  and  Carlisle  By.  Co.  v.  Reaton  (1)  ;  and  hence  an  oath 
may  be  taken  by  a  person  who  does  not  believe  in  a  Supreme 
Being.  Bex  v.  DuJoe  of  Bedford  (2)  turned  upon  the  words  of  a 
particular  statute.  It  would  be  a  hardship  on  the  defendant  if 
he  were  liable  to  be  indicted  under  s.  3  of  the  Parliamentary 
Oaths  Act,  1866,  for  not  taking  the  oath,  and  if  he  were  liable  to 
be  sued  for  the  penalty  under  s.  5  if  he  took  the  oath  and  after- 
wards voted. 

Secondly,  the  defendant  did  not  interrupt  the  business  of  the 
House  by  taking  the  oath :  he  obeyed  every  injunction  of  the 
Speaker ;  it  was  the  Speaker  who  interrupted  the  business  of  the 

(1)  8  E.  &  B.  952.  (2)  1  Bam.  280.' 
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House.  Even  if  the  Speaker  had  called  *^ Order"  during  the  1685 
whole  time  that  the  defendant  was  engaged  in  taking  the  oath,  it  atiobnkt 
wonld  have  been  lawfully  taken :  no  act  of  the  Speaker  or  of  the  ^*^^^rai. 
House  can  do  away  with  the  ceremony  of  taking  the  oath.  It  Bbadlauoh. 
was  ''solemnly  and  publicly  made  and  subscribed"  within  the 
meaning  of  the  Parliamentary  Oaths  Act,  1866|  s.  3 ;  the  oath 
was  not  taken  indecorously,  improperly,  or  without  order;  the 
d^endant  could  not  sit  down  without  vacating  his  seat ;  he  might 
think  that  the  Speaker  was  calling  ''  order "  for  the  purpose  of 
allowing  him  to  take  the  oath.  At  aU  events,  the  Speaker  re- 
sumed his  seat.  Further,  ss.  3  and  5  of  the  statute  are  not  to  be 
read  together ;  s.  5  is  a  substantive  enactment,  and  the  defendant 
took  the  oath  according  to  its  provisions,  and  he  is  not  liable  to 
the  penalty  thereby  imposed.  There  was  no  necessity  to  the 
asdent  of  the  House  to  ^ae  validity  of  the  oath ;  the  House  could 
not  interfere  with  the  administration  of  it.  Moreover,  the  Journals 
of  the  House  of  Commons  ought  not  to  have  been  admitted  as 
evidence :  the  defendant  is  not  bound  by  the  proceedings  of  the 
House  in  his  absence,  and  there  was  no  lawful  evidence  as  to  the 
practice  of  the  House  of  Commons:  only  the  standing  order, 
being  mentioned  in  s.  8  of  the  Parliamentary  Oaths  Act,  1866, 
could  be  lawfully  laid  before  the  jury. 

Brett,  M.B.  In  this  case  the  appeal  or  appeals  is  or  are  against 
a  judgment  or  judgments  of  a  Divisional  Court  of  the  Queen's 
Bench  Division.  There  have,  in  fact,  been  two  judgments  of  the 
Divisional  Court,  the  one  being  the  judgment  on  the  trial  at  bar» 
and  the  other  being  an  order  refusing  a  new  trial  upon  an  appli- 
cation to  the  Divisional  Court.  We  allowed  the  defendant  with 
regard  to  the  latter  to  move  ex  parte  for  a  new  trial :  but  con- 
sidering that  the  order  appealed  against  was  an  order  of  a  Divi- 
sional Court,  there  having  been  no  order  by  a  single  judge,  I  think 
we  were  wrong  in  allowing  an  ex  parte  motion.  In  future,  if 
there  be  a  trial  at  bar,  and  the  judgment  be  questioned,  it  can 
be  questioned  here  at  all  events  only  on  a  motion  with  notice  to 
the  other  side.  But  it  seems  to  me  that  we  may  sweep  away  all 
forms,  and  that  what  we  have  to  deal  with  is  the  judgment  at 
bar,  and  we  have  to  see  whether  that  can  be  impeached ;  and  if 


684  QCJEEN'S  BENCH  DIVISION.  YOL.  XIV. 

1885  it  can  be  impeached,  whether  it  can  be  impeached  under  such 
Attobnkt""  circumstances  as  will  induce  us  to  exercise  the  power  vested  in 
Gbnebal  ^^  Q^gj^  treating  the  appeal  as  one  only,  and  that  against  the 
Bbadlaugh.  judgment  given  on  the  trial  at  bar,  of  granting  a  new  trial. 
Brett.  M3.  A  great  many  questions  have  been  raised  in  this  case.  In  the 
first  place,  it  was  said  that  the  verdict  was  against  the  evidence. 
It  was  then  urged  that  the  findings  of  the  jury  had  been  procured 
by  evidence  which  ought  not  to  have  been  admitted,  and  further, 
had  been  procured  by  misdirection ;  and  that,  therefore,  they  ought 
not  to  be  allowed  to  stand,  and  that  as  to  a  part  of  this  record, 
the  judgment  on  it  ought  to  be  arrested.  It  has  been  urged  on 
the  part  of  the  Crown  that  there  is  no  appeal  in  this  case,  on  the 
ground  that  this  information  was  a  criminal  proceeding  within 
the  meaning  of  the  Judicature  Act,  1873,  s.  47,  and  that  an 
appeal  in  this  case  was  thereby  denied,  and  could  not  be  brought. 
I  shall  presently  have,  to  the  best  of  my  ability,  to  go  through  the 
various  points  that  have  been  thus  taken ;  but  it  seems  to  me 
that  they  all  can  be  best  solved  by  coming  first  to  a  decision  as 
to  what  is  the  meaning  of  the  Parliamentary  Oaths  Act,  1866. 
That  Act  governs,  and  will  decide,  every  one  of  the  objections 
which  have  been  taken  on  both  sides.  The  material  parts  of 
the  Parliamentary  Oaths  Act,  1866,  are  as  follows : — [The  Master 
of  the  Bolls  read  the  preamble,  and  the  1st  (except  the  form 
of  oath),  3rd,  and  5th  sections  of  that  statute.]  Some  stress 
has  been  laid,  for  certain  purposes,  upon  the  exact  meaning  of 
the  words,  *^  the  oath  shall  be  made,"  and  it  has  been  contended 
that  the  word  "  made  "  is  to  be  construed  as  if  it  were  different 
from  the  word  ^^  taken."  It  seems  to  me,  looking  at  the  pre* 
amble  and  at  the  manner  in  which  the  word  is  used,  that  the 
word  "  made  "  has  precisely  the  same  effect  as  if  it  were  ^'  taken,'* 
and  that  whatever  might  be  comprehended  in  a  statute  under 
the  word  ^*  taken,"  will  be  just  as  much  comprehended  in  this 
statute  under  the  word  "  made." 

The  next  question  is,  whether  this  oath  is  to  be  taken  more 
than  once  in  the  same  Parliament  ?  That  raises  the  question, 
what  is  the  meaning  in  this  statute  of  *'  in  every  Parliament  ? " 
The  phrase  in  this  statute  appears  to  me  to  mean  not  merely  in 
the  next  Parliament  after  the  statute  is  passed,  but  in  that  and 
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every  succeeding  Parliament.  If  that  be  so^  then  how  often  is  a  1885 
member,  to  take  the  oath  ?  The  preamble  recites  that  "  it  is  ex-  Attobnst 
pedient  that  one  uniform  oath  should  be  taken  by  members  of  ^^^^^^ 
both  Houses  of  Parliament  an  taking  their  seats  in  every  Parlia-  Bb^^lauoh. 
ment."  The  1st  section  uses  the  terms,  ^'  the  oath  to  be  made  and  ^^^^  ^-b. 
subscribed  by  members  of  both  Houses  of  Parliament  on  taking 
their  seatSy^  therefore  it  seems  to  me  that  whenever  a  member  takes 
his  seat;  he  is  to  take  the  oath.  It  is  not  enough  to  say,  when  he 
has  been  elected  for  a  second  time  in  the  same  Parliament,  that 
he  has  taken  the  oath  before.  The  phrase  ^^  taking  his  seat/'  is  to  . 
be  construed  according  to  the  practice  and  habits  of  Parliament ; 
and  it  is  well  known  that  when  a  member  is  elected  or  re-elected, 
he  has  to  take  his  seat  on  that  election  ;  therefore,  whenever  he 
takes  his  seat,  he  must  ^'  take  the  oath ;"  these  words  being  inter- 
preted in  the  way  in  which,  as  I  shall  presently  say,  they  ought 
to  be  interpreted.  The  oath  is  to  be  taken  and  subscribed.  But 
the  3rd  section  makes  additional  provisions :  it  mentions  many 
matters.  The  oath  provided  by  the  1st  section  is  not  only  to  be 
made  and  subscribed,  but  is  to  be  '^  solemnly  and  publicly  made 
and  subscribed."  Some  meaning  must  be  given  to  those  words* 
In  my  opinion — ^having  looked  at  this  matter  with  great  care — 
^'  solemnly,"  as  used  in  the  3rd  section,  does  not  mean  merely 
religiously,  but  it  means  with  all  the  solemnities  that  are  neces- 
sary in  order  to  make  it  a  taking  with  due  solemnity  in  Parlia- 
ment. Then  the  oath  is  to  be  taken  '^publicly  "  in  Parliament. 
It  is  not  to  be  taken  in  a  comer  of  the  House,  or  at  a  time  when 
nobody  can  see  or  know  whether  it  is  taken  or  not.  It  is  to  be 
taken  ''  solemnly  and  publicly,"  that  is,  it  is  to  be  taken  in  the 
face  of  the  House  and  with  due  solemnities.  Then  the  oath  is 
to  be  *'  subscribed."  Now  "  subscribed  "  is  a  word  which  cannot 
be  understood  until  the  practice  observed  in  Parliament  is  known. 
According  to  that  practice  the  oath  is  to  be  taken  at  the  table 
in  the  middle  of  the  House,  and  whilst  a  full  House  of  Commons 
is  duly  sitting  with  its  Speaker  in  the  Chair.  Then  the  oath  is 
to  be  taken  '^at  such  hours  and  according  to  such  regulations 
as  each  House  may  by  its  standing  orders  direct."  Now  the 
standing  order  is  this :  **  Members  may  take  and  subscribe  the 
oath  required  by  law,  at  any  time  during  the  sitting  of  the 
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1885  House,  before  the  orders  of  the  day  and  notices  of  motion  faaye 
Attorney^  been  entered  npon,  or  after  they  have  been  disposed  <rf  :*'  ihexe^ 
General  ^^  ^  ^^^  Condition  is  introduced  into  the  3rd  section :  **  bat 
Bradlauqh.  no  debate  or  business  shall  be' interrupted  for  that  purpose:" 
Brett,  M.R.  that  must  mean  that  the  oath  is  to  be  taken  in  such  a  manner 
that  no  debate  or  business  be  interrupted  for  that  purpose.  I 
take  it  that  the  word  ^^interrupted"  there  does  not  mean  ^' in- 
terrupted by  the  House ; "  for  the  members  might  stop  the  boa* 
ness  before  them  if  they  thought  fit ;  but  it  means,  that  no  de- 
bate or  business  shall  be  interrupted  by  the  person  who  is  about 
to  take  the  oath.  All  these  provisions  of  the  standing  order 
are  written  into  the  8rd  section  of  the  Parliamentary  Oaths  Act, 
1866.  Then  I  come  to  the  5th  section,  which  enacts  that  "J£ 
any  member  of  the  House  of  Commons  votes  as  such  in  the 
said  House,  or  sits  during  any  debate  after  the  Speaker  has  been 
chosen,  without  having  made  and  subscribed  the  oath  hereby 
appointed."  I  thought  for  some  time  that  that  might  not  include 
many  of  the  incidents  which  are  mentioned  in  the  3rd  isectian, 
but  on  reflection  it  seems  to  me  that  ^*  the  oath  hereby  appointed  " 
is  the  oath  which  is  to  be  taken  according  to  the  3rd  section,  and 
therefore,  that  even  although  the  person  who  took  the  oath  in 
form  or  in  fact  was  a  person  who  could  take  an  oath,  and  who 
did  in  fact  intend  to  take  it,  yet  if  he  did  not  take  it  with  the 
due  solemnities  and  publicly,  or  if  he  took  it  so  as  to  intermpt  a 
debate  or  the  business  of  the  House,  he  would  not  be  taking  the 
oath  appointed  by  this  Act,  and  would  be  liable  to  the  penalties 
if  he  either  voted  or  sat. 

It  has  been  at  different  times  during  this  argument  contended 
before  us  on  both  sides,  for  different  purposes,  that  the  3id 
section  of  the  Parliamentary  Oaths  Act,  1866,  imposes  on' every 
member  a  legal  obligation  to  take  and  subscribe  the  oath,  and 
that,  if  a  member  does  not  take  and  subscribe  the  oath  in  the 
manner  therein  set  forth,  an  indictment  will  lie  against  him  on  that 
section  alone  as  for  a  misdemeanor,  and  that  the  penalty,  in  the 
5th  section  is  cumulative.  That  was  at  one  time  argued  by  the 
Attorney  General  in  order  to  shew  that  the  acts  complained  ci 
in  the  information  were  criminal,  and  that  no  appeal  would  lie. 
It  was  afterwards  argued  by  the  defendant  in  this  case  that  the 
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same  constiuction  should  be  put  upon  the  statute,  for  the  purpose  1885 
of  shewing,  at  all  eyents,  a  great  hardship,  namely,  that  the  3rd  attorkvy 
section  would  put  upon  him  an  obligation  to  take  the  oath,  and  ^^^^ 
that  the  5th  section,  if  construed  in  the  way  insisted  upon  by  Bbaplai;oh. 
the  Crown,  would  inflict  upon  him  a  penalty  of  5002.  for  his  voting  Bmt,  x^a. 
after  he  had  then  taken  the  oath  thus  forced  upon  him.  I  think 
that  the  Act  of  Parliament  must  be  read  as  a  whole,  and  that  the 
two  sections  cannot  be  treated  separately ;  therefore  it  seems  to 
me  that  the  true  construction  of  the  Act  of  Parliament  is  that  it 
imposes  a  new  obligation  not  known  to  the  common  law,  and  that 
with  regard  to  a  non-performance  of  that  obligation  it  enacts  a 
certain  consequence.  Wherever  an  Act  of  Parliament  imposes  a 
new  obligation,  and  in  the  same  Act  imposes  a  consequence  upon 
the  non-fulfilment  of  that  obligation,  that  is  the  only  consequence. 
Therefore,  it  seems  to  me  that  the  only  consequence  of  voting  as 
a  member  without  having  taken  the  oath  in  the  manner  appcanted 
is,  that  the  member  becomes  liable  to  a  penalty.  If  that  be  so,  no 
indictment  will  lie,  and,  as  far  as  my  judgment  goes,  nothing  in 
the  nature  of  a  criminal  proceeding  can  be  taken  upon  this  statute. 
The  recovery  of  a  penalty,  if  that  is  the  only  consequence,  does 
not  make  the  prohibited  act  a  crime.  If  it  did,  it  seems  to  me 
that  that  distinction  which  has  been  well  known  and  established 
in  law  for  many  years  between  a  penal  statute  and  a  criminal 
enactment,  would  fall  to  the  ground,  for  every  penal  statute 
would  involve  a  crime,  and  would  be  a  criminal  enactment.  In 
construing  this  Act  of  Parliament  I  should  on  that  ground  alone 
say  that  no  crime  is  enacted  by  this  Act.  But  there  is  more  than 
that :  this  penalty  of  5002.  is,  in  the  phraseology  of  this  Act  of 
Parliament,  to  be  recovered  ^*  by  action  in  one  of  Her  Majesty's 
superior  courts  at  Westminster."  Now,  it  may  be  true  to  say,  as 
Appears  from  the  passage  cited  from  Comyns'  Digest  (Action  D.  1), 
that  in  some  cases  **  actions  "  will  include  indictments  or  will  in- 
clude criminal  informations.  In  some  cases  it  may,  but  the  ques- 
tion is  whether  in  this  Act  of  Parliament  it  does,  and  when  the 
legislature  is  found  using  the  words,  *^  by  action,"  that  word  con- 
strued according  to  its  ordinary  meaning  does  not  seem  to  me  to 
include  an  indictment  or  a  criminal  information.  But  there  is 
more  than  that.    The  words  are  '*  by  action  in  one  of  Her  Majesty's 
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1885  superior  courts  at  Westminster."  Now,  a  criminal  information 
MrsoRXfKY'  nerer  was  moved  except  in  the  Court  of  Queen's  Bench.  An  in- 
aiwBBAL  foftoaation  by  the  Attorney  General  also  was  moved  in  the  Court  of 
BBADiiAUGH.  Exehequeri  but  that  was  a  procedure  for  the  purpose  of  recovering 
Btm,  M.B.  a  debt,  or  for  the  purpose  of  rectifying  a  trespass,  or  for  the  pu^ 
pose  of  dealing  with  some  injury  to  the  Crown  in  its  particular 
capacity,  and  not  merely  as  the  representative  of  the  public  So 
that  this  argument  seems  to  me  to  shew  that  by  the  use  of  the 
words  **  by  action,"  and  by  the  still  stronger  language  ^  in  one 
of  Her  Majesty's  superior  courts  "  (which  mean  in  any  cue  of  Her 
Majesty's  superior  courts)  at  Westminster,  this  offence  cannot  be 
the  subject  matter  of  criminal  information,  and  cannot  be  the 
subject  matter  of  indictment,  and  that  the  only  proceeding  which 
can  be  brought  upon  the  statute,  as  the  House  of  Lords  has  now 
determined,  is  an  information  filed  by  the  authority  of  the  Attorney 
General,  and  in  his  name,  such  as  was  formerly  brought  geneiaUj 
on  the  revenue  side  of  the  Court  of  Exchequer.  Now  comes  the 
question  whether  an  information  by  the  Attorney  General  on  the 
revenue  side  of  the  Court  ^f  Exchequer  is  or  is  not  a  criminal  pro- 
ceeding in  any  sense.  In  order  to  answer  this  question,  we  must 
consider  Attorney  Oeneral  v.  BacUoff.  (1)  It  is  not  binding  on  this 
Court ;  it  is  a  case  in  the  Court  of  Exchequer,  and  we  are  bound 
to  exercise  our  own  judgments  upon  it.  It  is  a  case  in  which  the 
judges  were  equally  divided  in  opinion,  and,  therefore,  it  could  not 
bind  any  Court,  but  certainly  could  not  bi|id  this  Court  Two  of 
the  judges  were  of  opinion  that  unless  there  was  something  very 
peculiar  in  the  Act  of  Parliament,  such  as  that  it  in  terms  enacted 
that  it  was  to  be  a  criminal  matter,  the  proceeding  on  the  revenue 
side  of  the  Court  of  Exchequer  for  the  recovery  of  a  penalty  in  the 
name  of  the  Attorney  General  was  not  a  criminal  proceeding.  The 
other  two  were  of  opinion  that  it  was.  I  will  not  go  into  the 
reasons ;  the  reasons  were  given  by  eminent  judges  on  both  sides, 
but,  to  my  mind,  if  I  had  been  a  member  of  the  Court  at  that 
time,  I  should  have  seen  no  answer  to  the  reasoning  of  MRTtin^  B., 
in  that  case,  and  I  should  have  been  of  opinion  in  that  case  that 
an  information  for  a  penalty  on  the  revenue  side  of  the  Court  of 
Exchequer  could  not  at  any  time,  unless  there  were  special  and 

(1)  10  Ex.  84. 
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clear  words  in  an  Act  of  Parliament  saying  it  was  so,  be  considered  18S5 
as  a  criminal  proceeding.  .  If  that  be  true,  then  it  is  said  that  we  ATroMnr" 
are  met  by  the  judgment  of  the  House  of  Lords  in  Bradla/ugh  t.  ^"^*^ 
Clarke  (1),  and  that  the  judgment  of  the  House  of  Lords,  particu-  Bbaolavge. 
larly  the  judgment  of  Lord  FitzG^rald,  seems  to  shew  that  in  this  bru.  v.b. 
Act  of  Parliament,  even  though  we  take  tiie  proceeding  to  be  one 
which  is  the  same  as  if  it  were  brought  on  the  revenue  side  of  the 
Court  of  Exchequer,  still  it  is  a  criminal  matter.  Now,  that  will 
partly  depend  on  that  judgment  used  as  a  binding  authority, 
and  partly  on  the  argument  which  has  been  raised  on  the  terms 
of  this  Act  of  Parliament  itself.  Beliance  is  placed  on  these 
words :  ^  He  shall  for  every  such  offence,"  and  it  is  said  that 
the  use  of  the  word  ^^  offence "'  shews  that  this  is  considered  by 
the  legislature  as  a  crime.  What  is  the  offence  ?  The  offence 
is  not  a  refasal  to  take  the  oath,  it  is  not  a  declining  to  take  the 
oath.  What  *^  offence ''  means  in  the  statute  is  a  voting  or  sitting 
without  having,  taken  or  subscribed  the  oath.  It  is  possible — ^I 
do  not  think  it  very  probable — ^tiiat  at  the  beginning  of  a  Parlia- 
ment a  membe*r  may  sit  or  vote  who  fix)m  forgetfulness  or  ignor- 
ance has  not  taken  tiie  oath.  I  mean  a  member  who  is  in  every 
sense  capable  of  taking  the  oath,  but  who  accidentally,  from 
forgetfulness  or  ignorance,  sits  or  votes  without  taking  the  oath, 
without  having  any  intention  to  break  the  Act,  and  without 
]iaving  any  intention  to  do  anything  forbidden  by  law.  I  have 
no  doubt  that  he  would  be  liable  to  the  penalty,  for  no  question 
of  intent  is  introduced  into  this  Act  of  Parliament.  Now,  to 
my  mind,  it  is  contrary  to  the  whole  established  law  of  England 
{unless:  the  legislation  on  the  subject  has  clearly  enacted  it),  to 
say  that  a  person  can  be  guilty  of  a  crime  in  England  without  a. 
wrongful  intent — ^without  an  attempt  to  do  that  which  the  law 
has  forbidden*  I  am  aware  that  in  a  particular  case,  and  under 
a  particular  criminal  statute,  fifteen  judges  to  one  held  that,  a 
person  whom  the  jury  found  to  have  no  intent  to  do  what  was 
forbidden,  and  whom  the  jury  found  to  have  been  deceived,  and 
to  have  Understood  the  facts  to  be  such  that  he  might  with  im* 
poniiy  have  done  a  certain  thing,  was  by  the  terms  of  that  Act 
of  Parliament  guilty  of  a  crime,  and  could  be  imprisoned.    I  say 

.      (1)  8  App.  Gas.  354. 
Vol.  XIV.  3  B  2 
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1885  still,  as  I  said  thexkf  that  I  cannot  subscribe  to  the  propriety  of 
Atvwswi  ^^  decision.  I  bow.  to  it,  but  I  cannot  subscribe  to  it :  bat 
^^^'^^  ilpLQ  majdrity  of  the  judges  fonning  the  Court  so  held  because 
BiuDi^uaE.  they  said  that  the  enactment. was  absolutely  clear  (1)  Here  can 
BrHi»  xjR,  anybody  say  that  it  is  absolutely  clear  that  this  offence  is  to  be 
considered  as  a  crime  ?  and,  if  it  is  not  absolutely  dear^  then 
the  doctrine  comes  in  that  an  act  done  without  an  evil  intent 
must  not  be  considered  a  crime,  and  that  therefore  the  forbidden 
act  in  this  statute,  made  liable  to  a  penalty  whether  done  with  or 
without  an  evil  intent,  is  not  to  be  a  criminal  act.  Not  very  long 
after  Athmey  Oenerdl  y.  Badloff  (2)  had  been  heard  in  the  Court 
of  Exchequer,  the  legislature  passed  an  Act  of  Parliament^  which 
ceirtainly,  to  my  mind,  seems  to  have  decided  the  controyeisy  in 
favour  of  those  judges,  who  considered  that  a  suit  or  infonnatioii 
for  penalties  on  the  reyenue  side  of  the  Court  of  Exchequer  was 
not  a  criminal  proceeding,  because  the  legislature  applied  to  .such 
trials  rules  which  are  applicable  to  a  ciyil  trial,  and  whidii  are 
not  applicable  to  a  criminal  trial.  I  am  aware  that  out  of  deiicBcy 
to  the  judges,  or  for  some  other  reascm,  the  legislature  did  not  pot 
the  statute  into  the  form  of  a  declaratory  Act,  but  it  seems  to  me 
a  strong  intimation  of  their  opinion  that  the  informations  in  the 
Exchequer  were  not  crinunal  informations,  when  they  applied  to 
these  informations  the  incidents  of  a  ciyil  trial,  and,  amongst 
others,  the  power  of  granting  a  new  triaL  Now,  this  case  on  this 
point  is  to  be  decided,  let  it  be  recollected,  as  if  there  had  bem  a 
trial  before  a  single  judge ;  we  are  not  inyolyed  in  the  question  of 
a  trial  at  bar.  If  it  had  been  tried  before  a  single  judge  under  the 
old  system  in  one  of  the  courts,  if  it  had  been  tried  before  a  judge 
of  the  Court  of  Exchequer,  there  would  have  been  a  motion  in  the 
Court  of  Exchequer,  in  banc  if  it  was  alleged  that  he  had  mis^ 
directed  the  jury,  and  the  Coutt  could  haye  granted  a  new  taaL 
A^  new  trial  is  unknown  in  a  criminal  case,  so  that  it  is  ia  the 
strongest  way  shewn  that  this  proceeding  was  to  be  treated  as  a 
ciyil  action  with  all  the  consequences,  eyen  including  a  right  (d 
appeaL  « 

Th^i  it  was  said  that  the  Law  Lords,  in  the  case  of  JSradlavj^ 

(1)  It  k  prostuned  that  the  Master      Pnnee,  Law  Bep.  2  C-  €.  R.  l&ii 
of  tlie  »Boil8  was  alluding  to  £^.  y.         (2)  10  Ex.  M. 
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T.  Clarke  (1),  hare  said  that  the  offence  is  a  crime.    My  own       18S5 

impression  of  that  judgment  in  the  House  of  Lords  is  that  the    ATraaxwY^ 

learned  Lords  did  not  consider  that  this  was  a  crime.    I  desife     ^"If^^ 

to  speak  in  terms  of  respectful  admiration  of  the  most  subtle  and  Bbato^auoe. 

careful  and  laborious  dissection  by  the  Lord  Chancellor  of  the     ^^^  m.9. 

various  Acts  of  Parliament  in  order  to  shew  that  a  private  party 

cannot  sue,  and  that  the  Attorney  General  alone  can  sue.    Yet 

Lord  Blackburn  was  of  opinion  that  a  private  party  could.    I  wiU 

presently  speak  of  what  Lord  FitzGerald  is  supposed  to  have 

said ;  but  if  either  the  Lord  Chancellor  or  Lord  Blackburn  had 

thought  this  was  a  criminal  case,  they  would  not  have  given  any 

of  the  reasons  which  they  did,  but  would  have  said  at  once  that  it 

was  a  crime  which  coidd  not  be  in  England  sued  upon  by  any 

private  individual.    They  would  have  stopped  the  argument  at 

once,  and  said  that  the  suit  must  be  by  the  Crown.   It  is  urged  that 

an  action  can  be  brought  for  a  libel,  although  the  Crown  can 

also  prosecute  for  a  libel,  that  an  action  can  be  brought  for  assault 

although  the  Crown  can  also  indict  for  the  assault;  but  in  those 

actions  the  plaintiff  does  not  sue  for  the  libel  or  for  the  assault  as 

the  substantive  matter  and  cause  of  action :  he  sues  for  the  injury 

done  to  him  by  the  libel  or  by  the  assault,  and  not  for  the  injury 

done  to  the  public.    When  a  person  sues  in  an  action  for  libel  ot 

assault,  he  does  not  sue  on  behalf  of  the  public,  or  because  the 

public  are  injured  by  the  libel  or  assault,  or  because  there  was  a 

danger  of  producing  a  breach  of  the  peace,  which  is  the  ground  on 

which  an  indictment  is  founded ;  but  he  sues  for  the  injury  done 

to  him  by  the  libel  or  assault.    That  is  the  cause  of  action.    Thai 

is  a  ground,  for  which  the  Crown  cannot  maintain  the  suit  and 

for  which  only  a  private  person  can.    Therefore  it  seems  to  me 

that  none  of  those  matters  afford  ground  for  saying  that  this  is  a 

criminal  proceeding.    Now,  I  come  to  the  phrase  used  by  Lord 

FitzGerald.     Of  course  it  is  a  matter  to  be  considered  carefully 

and  respectfully,  but  to  my  mind  he  never  could  have  used  the 

words  which  he  did  use,  if  he  had  thought  that  this  was  a  crime. 

But  even  although  that  very  learned  Lord  might  have  been  of 

ofvinion  that  this  offence  was  a  crime,  his  opinion  was  not  the 

judgment  of  the  House  of  Lords.    I  do  not  like  to  say  thai  if  he 

(1)  8  App.  Gas.  854.  ^ 
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1885  did  think  the  offence  a  crimen  I  disagree  with  him,  because  I  do 
Attomxt'  ^^^  think  he  really  did,  and  taking  the  whole  of  these  jndgm^its 
Qessbal  together  they  do  not  to  my  mind  shew  that  in  the  opinion  of  the 
Bbadlaijoh.  House  of  Lords  this  was  a  criminal  matter  or  a  criminal  prooeed- 
BKM,]fjL  ing,  bnt  on  the  oontrary,  the  way  in  which  they  dealt  with  the 
question  seems  to  me  to  shew  that  they  were  all  of  opinion  that 
the  proper  procedure  was  an  information  on  the  reyenne  side  of 
the  Court  of  Exchequer,  or  that  which  is  equivalent  to  it  now,  that 
it  was  not  a  criminal  proceeding,  but  an  action  for  penalties  or  that 
which  is  equivalent  to  an  action  for  penalties,  namely,  an  informa- 
tion for  penalties,  a  civil  proceeding  on  the  revenue  side  of  the 
Court  of  Exchequer.  The  Law  Lords  came  to  the  conclusion,  that 
the  information  on  the  revenue  side  of  the  Court  of  Exchequer 
could  not  under  the  Act  of  Parliament  be  brought  by  a  comnuH! 
informer,  but  could  only  be  brought  before  the  Court  by  the 
Attorney  General;  it  follows  frcmx  their  judgment  that  it 
only  the  Attorney  General  who  can  institute  a  proceeding  to  re- 
cover the  penalty ;  but  it  is  not  by  their  judgment  denied,  and 
it  seems  to  me  clear,  that  on  the  words  of  this  Act  of  Parliament, 
although  the  Attorney  General  has  a  prerogative  and  the  right 
to  bring  it  before  the  Court  by  way  of  information,  he  might 
equally  well  have  brought  an  action  of  debt  to  recover  the  penaltr 
for  the  Crown,  and  I  agree  with  the  opinion  of  'M'^rfcin^  B^  in 
AUamey  General  v.  BacUoff  (1),  that  when  it  is  found  that  the 
Attorney  (reneral  can  either  bring  an  information  in  the  Ex- 
chequer or  bring  an  action  of  debt,  it  is  inconsistent  with  the 
true  view  of  the  criminal  law  of  England  to  say,  that  by  proceed- 
ing in  one  forAi  rather  than  in  the  other,  he,  under  the  same 
circumstances,  can  make  in  the  one  case  that  a  crime  which  in 
the  cither  can  only  be  treated  as  a  debt.  Therefore  I  am  myself 
clearly  of  opinion  that  the  proceeding  under  this  Act  of  Parlia- 
ment by  the  Attorney  General,  although  it  is  a  proceeding  which 
eould  be  taken  only  by  him  and  not  by  a  private  individual, 
is  in  the  nature  of  a  civil  proceeding.  Even  if  for  some  purposes 
it  can  be  considered  as  i^  crime,  which  I  have  thus  shewn  I  do  not 
think  it  can,  it  seems  to  me  it  would  not  be  that  sort  of  criminal 
proceeding  which  takes  away  from  this  Court  under  the  Judi- 

(1)  10  Kx.  84,  at  p.  98. 
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catnie  Act,  1873,  the  necessity  of  hearing  an  appeal.     The.      18^ 
Judicature  Act  was  dealing  with  procedure  alone,  and  when  the    Attobnbt'" 
Judicature  Act  was  passed  there  were  forms  of  ciyil  proceeding     ^*Wf^  t 
such  as  actions  at  law  and  suits  in  the  Court  of  Chancery,  and  Brawauow. 
there  were  proceedings  by  indictments,  there  were  criminal  infor*^    BntmLB. 
mations  filed  by  the  Queen's  Coroner  or  by  the  Attorney  Gleneral, 
and  there  were  criminal  proceedings  before  magistrates.    It  seems 
to  me  that  the  Judicature  Act  recognised  those  diyisions  and 
intended  that  those  which  were  clearly  criminal  proceedings,  and^ 
were  always  recognised  as  criminal  proceedings — those  which  I 
have  enumerated — should  not  be  brought  before  the  Court  of 
Appeal,  but  that  all  others  should. 

Two  cases  decided  in  the  Court  of  Appeal  itself  were  cited,  in 
which  it  was  said  that  proceedings  to  recoyer  penalties  were  treated 
as  criminal  proceedings.  In  that  which  was  first  cited,  Mdlor 
T.  Denham  (1),  Lord  Bramwell  really  enimciated  the  decision ; 
three  judges  were  present,  of  whom  he  alone  gave  tiie  judgment. 
In  the  first  case  Lord  Bramwell  did  not  at  length  enter  into  the 
detail  of  the  reasons  why  he  thought  there  was  not  an  appeal.  He 
seems  to  have  been  very  much  touched  by  the  fact,  that  the 
matter  was  of  the  slightest  importance,  and  that  if  possible  the* 
Court  ought  not  to  encourage  an  appeal.  When  the  second  case 
came  on,  he  said  that  at  the  time  he  gave  that  first  judgment  he 
really  was  in  doubt,  which  perhaps  was  the  cause  of  his  not 
giving  the  reasons  for  his  judgment.  In  the  second  case,  not 
only  he,  but  I  myself  was  a  party  to  it ;  the  reason  of  the  judg- 
ment of  the  Court  seems  to  have  been  given  in  express  terms, 
and  I  know  that  it  was  debated  amongst  the  judges.  In  that 
case  it  is  true  that  the  proceedings  were  for  a  penalty,  but  that 
penalty  was  to  be  recovered  or  might  be  recovered  before  magis- 
trates under  Jervis's  Act  (11  &  12  Yict.  c.  43).  The  procedure 
was  controlled  by  Jervis's  Act.  But  Jervis's  Act  did  not  give 
any  new  jurisdiction  to  justices.  It  regulated  the  proceedings 
of  justices  in  cases  which  were  already  within  their  jurisdiction. 
Now  justices  are  not  judges  in  civil  cases  as  a  rule.  It  is  possible 
that  in  some  cases  they  may  have  to  decide  a  civil  dispute,  one 
which  cannot  be  called  criminal.    But  where  they  have  to  make 

(1)  5  Q.  B.  D.  467.. 


(i94'  QUEEN'S  BENCH  DIVISION.  VOL.  Xlf. 

1885  drders  for  payment  of  money,  most  of  those  ordets  aie  for  pay- 
Attobnet~  ii^onts  in  respect  of  that  which  is  considered  to  be  within  their 
Ganxbal  jurisdiction  as  a  police  matter ;  and  therefore  where  their  order 
BaADLArGH.  is  for  the  payment  of  money,  nevertheless  if  it  is  a  police  matter, 
Bi«tt,M.B.  or  where  their  order  is  an  altematiye  order,  which  the  defen- 
dant in  this  case  has  shewn  is  often  in  this  form — ^that  the  defen- 
dant before  the  justices  is  to  pay  the  penalty,  and  if  he  does  not  he 
is  to  go  to  prison — the  matter  is  in  point  of  trath  quasi  criminal, 
or  a  matter  which  is  treated  as  a  criminal  matter  within  the 
jurisdiction  of  the  justices ;  and  in  Beg.  y.  WhUchureh  (1)  that  is 
the  very  ground  given  as  the  reason,  why  the  matter  although  it 
is  for  a  penalty,  should  be  treated  as  a  criminal  matter  in  whidi 
there  is  no  appeal.  It  sidems  to  me  that  these  cases  do  not 
govern  the  present ;  therefore  I  am  of  opinion  that  the  right  of 
appeal,  which  we  declare  to  have  existed  before,  is  not  taken  away 
by  the  Judicature  Acts,  but  on  the  contrary,  if  it  is  necessary  to 
say  so,  it  is  given  by  the  Judicature  Acts.  The  judgment  of  the 
Court  at  Bar  is  not  a  judgment  in  a  criminal  proceeding,  and 
therefore  by  the  Judicature  Acts  an  appeal  lies  against  that  judg- 
ment. If  there  is  an  appeal  against  a  judgment,  it  seems  to  me 
that  the  moment  there  is  an  appeal  against  a  judgment,  it  may 
be  impeached  by  shewing  that  it  was  not  properly  obtained,  or 
not  in  a  legal  way. 

Now,  it  is  contended  that  there  can  be  no  appeal  on  the  ground 
of  the  verdict  having  been  obtained  by  misdirection,  or  by  the 
wrong  reception  of  evidence,  because  the  trial  was  at  bar.  It  is 
contended  that  there  is  no  appeal  against  the  ruling  of  a  (Tonrt  with 
regard  to  the  reception  of  evidence,  or  against  the  misdirection 
of  the  Court,  when  there  is  a  trial  at  bar.  I  know  that  it  is  stated 
in  some  of  the  books  that  the  Court  will  not  listen  to  a  motion 
for  a  new  trial  after  there  has  been  a  trial  at  bar,  on  the  groimd 
of  misdirection,  and  that  evidence  has  been  wrongly  reo^ved 
or  rejected.  I  know  that  is  so  stated  in  the  books,  but  it  is  abo 
established  that  the  Court  in  banc  will,  when  they  have  ceased  to 
be  trying  at  bar,  in  banc  set  aside  a  verdict  and  grant  a  new  trial 
on  the  ground  that  the  jury  were  misdirected ;  and  I  apprdiend 
also  if  the  record  on  the  face  of  it  is  bad,  motion  may  be  made  in 

(1)  7  Q.  B.  D,  534. 
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arrest  of  judgment.  I  am  aware  that  it  is  stated  that  the  Court  i88^ 
will  not  hear  an  appeaL  I  doubt  whether  that  ever  has  been  Attoiket 
brought  to  a  judicial  test.  I  doubt  whether  the  Court  would  say  ^^ 
-they  would  not  listen  to  the  appeal.  I  can  quite  understand  the  Bramauoh. 
•objection,  because  the  very  same  judges,  it  being  the  Court  in  ^'^  "^^ 
banc,  having  already  decided  the  point  at  bar,  would  be  very 
unwilling  to  hear  it  again  and  to  overrule  their  own  decision ; 
but  I  confess  to  having  very  great  doubt  whether,  if  it  had  been 
insisted  upon  as  a  right,  they  could  not  with  the  additional 
assistance  of  farther  argument  consider  and  determine  whether 
their  own  decision  at  the  trial  at  bar  was  right  or  wrong,  whether 
they  could  decline  to  hear  it.  But  it  signifies  not,  as  it  seems  to 
me,  whether  that  is  true  or  not ;  I  only  put  that  in  by  way  of 
protest  I  do  not  understand  the  doctrine  myself,  that  because 
judges  have  once  decided  a  point  therefore  they  would  not  listen 
to  an  argument  to  shew  that  they  themselves  were  wrong.  If 
it  was  one  judge  who  tried  a  case,  formerly  there  never  was  any 
suggestion  that  he  could  not  sit  in  the  court  in  banc  to  hear  a 
motion  for  a  new  trial,  on  the  ground  of  his  own  misdirection. 
On  the  contrary,  the  judges  very  often  gave  unanimous  decisions 
that  there  had  been  misdirection  or  misreception  of  evidence ; 
the  judge,  who  had  misdirected  or  who  had  wrongly  received 
evidence  or  wrongly  rejected  it,  being  one  of  the  Court.  I  do  not 
recognise  such  a  doctrine  in  the  English  common  law.  But, 
however,  that  might  be,  the  trial  at  bar  is  a  trial  by  some  of  the 
judges  of  the  Queen's  Bench  Division ;  that  is  what  it  is  now. 
The  only  difference  between  the  trial  at  bar  and  the  trial  before 
^  single  judge  under  the  former  practice  was,  that  the  whole  Court 
.sat ;  there  were  four  judges,  and  they  assisted  each  other,  but 
otherwise  there  was  no  incident  of  the  trial  which  was  different. 
Here  it  is  a  trial  by  the  judges  who  heard  the  case,  and  they  are 
part  of  the  High  Court,  and  when  they  direct  judgment  or  a 
<verdict  to  be  entered,  that  is  an  order  of  some  of  the  judges  of 
ihe  High  Court,  and  upon  such  an  order,  whether  it  is  made  at 
bar  or  by  the  Divisional  Court,  the  Judicature  Act  gives  an  appeal 
to  this  Court  unless  the  matter  be  a  criminal  matter.  Therefore 
I  think  the  appeal  was  well  brought  in  this  Court. 
Now  comes  the  question  to  be  decided  on  the  appeaL    The 
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1685        great  and  main  question  is  this,  whether  in  this  information  it  can 
AxswsKi    be  established,  that  although  the  defendant  took  the  oath  in 
^^""^^^    form,  doing  everything  at  the  time  and  in  the  manner  pointed 
gMPLAiroH.  Qu^  ]yy  ^0  statutes,  he  is  neTortheless  liable  to  a  penalty.    The 
^m,  M-B.     question  is  whether  the  defendant  can  be  said  to  have  taken  the  oath 
within  the  meaning  of  this  Act,  he  being  without  reUgious  beUeL 
Now  when  the  Parliamentary  Oaths  Act,  1866,  was  passed,  the 
decisions  at  law  were  perfectly  well  known.    The  decision  in  the 
case  of  Omiehnnd  y.  Barker  (1)  had  become  history,  which  must 
«  be  presumed  to  have  been  known  to  the  legislature.    We  hare  to 

consider  what  does  this  Act  of  Parliament  mean  on  the  tme  con- 
struction of  it,  knowing  what  the  state  of  the  law  was  or  had  been 
declared  to  be  at  the  time  when  it  was  passed — what  is  the  meaning 
of  this  Act  of  Parliament  when  it  say s  that  an  oath  must  betakeiL 
Now  the  jury  have  found  with  regard  to  this  point  of  it : — *^  We 
unanimously  agree   that  the   defendant   had   on  the    11th  of 
*        February,  1884,  no  belief  in  a  Supreme  Being : "  that  is,  no  belief 
in  a  Supreme  Being  of  any  denomination.    It  would  seem  to  me 
that  that  finding  alone  will  of  necessity  raise  this  point,  but  then 
they  go  on  further  in  answer  to  a  question : — **  Have  the  Crown 
satisfied  you  that  the  defendant  on  the  11th  of  February  was  a 
person  upon  whose  conscience  an  oath,  as  an  oath,  has  no  binding 
force,"  and  the  jury  said,  ^'  Tes,  we  are  satisfied."    They  bare 
found  both.    It  seems  to  me  that  the  second  finding  might  be 
properly  predicated  or  found  of  a  person  of  whom  the  first  could 
not  be  found ;  but  that  if  the  first  can  be  properly  found,  it  is 
really  unnecessary  to  put  the  second,  because  it  is  quite  im- 
possible in  the  case  of  a  person  who  has  no  belief  in  a  Supreme 
Being,  that  that  which  he  does  can  be  binding  on  his  conscience 
as  an  oath.    What   is  the  law  with  regard  to  that?  can  a 
person  in  that  frame  of  mind,  according  to  the  law  of  England, 
and  ,  according  to  the  intention  of  this  Act  of  Parliament^  take 
an  oath?  and  whatever  he  does  in  form,  can  that  which  he 
does  in  form,  be  said  to  be  an  oath  ?    Now  the  law  has  been 
accepted  and  acted  upon  with  regard  to  that  point  in  accordance 
with  and  as  governed  by  jthe  decision  given  in  Omiehund  v. 
Barhei'  (1),  ever  since  that  case  was  decided,  and  the  law  has  been 

(1)  1  Atk.  21. 
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adopted  by  erery  judge  who  has  had  to  speak  <rf  it,  really  and  ^^885 
tiiily  according  to  the  judgment  of  Willes,  G.J.,  in  that  case.  ATromoiT 
His  has  always  been  taken  to  be  the  most  prominent  and  most  *^^^^ 
satis£BU3tory  judgment.  His  judgment  is  in  this  form.  (1)  "  I  am  Bbapiaiwb. 
of  opinion  that  such  infidels  as  believe  in  a  God,  and  that  He  Brett,  ma 
will  punish  them  if  they  swear  falsely,  may  and  ought  to  be  ad- 
mitted as  witnesses  in  this,  though  a  Christian  country."  Observe 
the  care  with  which  he  puts  it :  **  such  infidels  as  believe  in  a  God, 
and  that  He  will  punish  them  " — ^he  does  not  say  when,  where, 
or  how^— "  if  they  swear  falsely."  Now  we  come  to  the  next :  **  And 
on  the  other  hand  I  am  clearly  of  opinion  that  such  infidels, 
(if  any  such  there  be,)  who  either  do  not  believe  in  a  Qod  " — ^that 
is  the  first  of  these  findings — **  or  if  they  do,  do  not  think  " — ^this 
is  the  alternative,  that  is,  although  they  do — **  if  they  do,  do 
not  think  that  he  will  either  reward  or  punish  them  in  this  world 
or  the  next,  cannot  be  witnesses  in  any  case  nor  under  any  cir- 
cumstances." It  is  not  only  '^in  any  case,"  but  ''nor  under  any 
circumstances,"  for  this  plain  reason,  because  an  oath  cannot 
possibly  be  any  tie  or  obligation  upon  them ;  of  course  meaning 
that  as  w  oath  it  cannot  be  any  tie  or  obligation  upon  them. 
Therefore  there  is  no  necessity  that  the  person  taking  the  oath 
should  believe  that  he  will  be  liable  to  be  punished  in  a  future 
state.  If  there  be  any  belief  in  a  religion  according  to  which 
it  is  supposed  that  a  Supreme  Being  would  punish  a  man  in  this 
world  for  doing  wrong,  that  is  enough ;  but  if  he  does  not  believe 
in  a  God,  or  if  believing  in  a  God  he  does  not  think  that  God  will 
either  reward  or  punish  him  in  this  world  or  the  next,  in  either 
case  according  to  the  law  of  England  as  here  declared  a  man 
cannot  be  a  witness  in  any  case,  or  under  any  circumstances. 
''  He  cannot  be  a  witness."  It  is  true  that  those  words  are  used, 
but  they  are  used  because  the  subject  matter  of  inquiry  was  with 
regard  to  a  witness.  But  that  same  principle,  that  same  law,  if 
there  be  anything  in  the  reasons  given,  must  apply  to  the  case  of 
any  oath,  whether  the  person  is  a  witness  or  not.  The  question, 
whether  he  was  a  witness,  was  logically  an  accident :  the  ques- 
tion before  the  Court  was  whether  the  person,  although  he  went 
through  the  form  of  it,  could  take  an  oath. 

(1)  WiUes,  549. 
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1885  NoWy  the  defendant  here  has  relied  more  than  once  upofn  his 

^tiobney"  saying  that  an  oath  was  binding  upon  him — ^binding  upon  his 

Gbmbral     conscience.    In  a  most  admirable  book,  Fhillipps  on  ETidenoe, 
Bbadlaugh.  vol.  i.,  ch.  3,  p.  16  [10th  ed.],  although  the  reference  is  not  one 

^pett,Mju  which  I  can  verify,  the  author  lays  this  down:  "It  is  not 
suflScient  that  the  witness  belieyes  himself  bound  to  speak  the 
truth  from  a  regard  to  character,  or  to  the  common  intereets 
of  society,  or  from  a  fear  of  the  pimishment  which  the  law 
inflicts  upon  persons  guilty  of  perjury/'  I  should  add  to  that, 
"  or  £cpm  what  he  considered  to  be  in  honour  binding  on  him* 
self."  That  is  not  sufScient  The  question  is,  whether  he  can 
take  an  oath.  The  question  is,  not  whether  he  is  bound  in 
honour ;  it  is  whether  he  is  bound  by  an  oath ;  and  that  is  the 
decision  of  W^illes,  C.  J.,  which  has  been  adopted  and  recognised 
in  many  cases  since,  paxticularly  in  the  case  of  Miller  v.  Sah- 
mons  (1),  where  the  doctrine  was  acknowledged  to  be  the  right 
doctrine,  and  acted  upon.  The  question  is,  whether  the  state  of 
mind  being  such  as  is  described  in  both  the  cases,  the  person  can 
be  said  to  have  taken  an  oath  at  alL  It  seems  to  me  dear  that 
by  the  law  of  England,  he  has  not  taken  an  oath.  He  may  haTe 
taken  something  which  binds  him  according  to  his  own  feelings; 
but  that  is  not  what  the  Act  of  Parliament  requires.  It  requires 
an  oath ;  and  he  has  not  taken  an  oath. 

If  my  view  as  to  this  point  is  right,  it  puts  an  end  to  this  case, 
because  if  the  defendant  did  not  take  an  oath,  the  que^on 
whether  he  complied  with  the  other  parts  of  the  Parliamentary 
Oaths  Act,  1866,  is  not  material  But  still  I  should  not  deeire 
to  let  this  case  go  without  giving  my  full  opinion  on  every  point, 
which  has  been  raised  with  regard  to  the  subject  matter  of  this 
trial. 

I  will  first  of  all  deal  with  what  should  be  the  kind  of  evidence, 
and  the  time  to  which  such  evidence  should  be  applied,  of  the 
person  being  in  this  frame  of  mind ;  and  I  will  afterwards  deal 
with  the  other  matters.  It  is  urged  that  the  answer  of  the 
person  sued  under  this  Act  of  Parliament  must  be  accepted  as 
conclusive ;  and  if  he  says  that  he  believes  in  a  Supreme  Being 
who  will  punish  or  reward  him  either  in  this  world  or  the  next 

(1)  7  Ex.  475 ;  8  Ex.  778. 
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4tccoxdmg  to  whether  he  has  done  right  or  wrong,  his  answer  must  1885 
be  accepted.  The  Court  having  come  to  the  conclusion  that  the  attornbtP 
:State  of  his  mind  at  the  time  when  he  does  what  he  does,  is  part  ^'^^^^^^^ 
of  the  issue  of  fact,  which  is  to  determine  the  question  whether  he  Bsadlauoh. 
•could  take  the  oath  or  not,  a  difficulty  is  raised  on  the  point  Brett,  m.r. 
whether  the  Court  is  to  be  bound  by  what  he  says.  It  is  argued 
that  it  is  to  be  bound  because  when  the  judge  examines  a  witness 
at  the  trial  on  the  voir  dire,  as  it  is  called,  it  is  said  that  he  is 
bound  by  the  answer  of  the  witness.  But  be  that  as  it  may — I 
•doubt  whether  the  suggestion  is  correct — it  seems  to  me  that  the 
moment  an  issue  of  £act  is  raised  as  part  of  the  trial  in  order  to 
<letermine  the  liability  at  law,  it  must  be  decided  by  a  jury  on 
precisely  the  same  rules  of  eyidence,  and  by  precisely  the  same 
'dass  of  eyidence,  as  any  other  issue  of  &ct  must  be  tried.  There- 
fore, it  seems  to  me  that  the  parties  who  assert  that  the  defendant 
<was  in  a  state  of  mind,  which  by  the  law  incapacitated  him  from 
laking  an  oath,  and  endeayour  to  shew  that  he  could  not  take  an 
oath  and  did  not  take  an  oath,  haye  the  right  to  prove  it  by  any 
lawful  evidence.  Therefore,  not  only  might  they  give  in  evidence 
i;he  admission  of  the  defendant  himself,  made  within  such  time  as 
•can  reasonably  justify  a  jury  in  acting  on  it — not  only  can  the 
Jury  act  on  his  admissions — but  they  can  act  on  evidence  given 
by  other  persons.  It  would  be  open  to  the  complainants  to  call 
witnesses  to  shew  that  in  their  presence,  within  such  time  as 
would  justify  reasonable  men  in  acting  upon  it,  the  defendant, 
although  he  himself  at  the  trial  denies  it,  did  say  such  things  or 
•do  such  things  as  shewed  that  he  could  not  have  believed  in  a 
Supreme  Being.  I  think  that  evidence  would  have  been  ad- 
missible, and  that  the  only  limitation  with  regard  to  time  is  the 
visual  limitation — that  it  must  be  not  beyond  such  time  as  would 
prevent  reasonable  men  from  acting  upon  it.  If  it  is  beyond 
Buch  a  time,  the  judge  has  to  direct  the  jury  that  it  was  not  evi- 
dence, and  therefore  he  would  not  admit  it,  but  there  is  no  other 
limitation.  Then  comes  the  question  whether,  if  in  this  action 
the  defendant  were  to  asseverate  that  he  did  believe  in  a  Supreme 
Being,  that  would  be  conclusive.  It  is  a  strange  position  that, 
because  before  the  Enabling  Act,  82  &  38  Vict.  c.  68,  s.  4,  allowed 
tiie  defendant  to  affirm  he  would  have  been  on  this  trial  of  this 
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1885  -  issue  examined  on  the  voir  dire  to  see  whether  he  oonld  be  sworn 
Attobhey"  or  not ;  and  now, although  he  can  be  a  witness,  and  be  exanuned, 
Gbnebai<  y^^  ^  order  to  test  the  question  of  whether  he  can  be  a  witness, 
Bbaplatoh.  ]^q  lias  to  satisfy  the  judge  that  he  does  not  belieye  in  the  Supreme 
Br0tt,ir.B.  Being.  I  admit  the  strangeness  of  the  proceeding;  bat  eTen 
if  he  could  get  into  the  box,  and  even  if  there,  in  the  box,  he 
were  to  pledge  himself  that  he  did  believe,  still  the  case  must  be 
tried  by  the  jury  on  the  conflict  of  evidence  so  raised,  and  the 
jury  must  jgive  a  decision  on  that  conflict,  just  as  they  do  on  anj 
other  issue  of  fact  so  raised.  That  is  my  view  of  the  Parlia- 
mentary Oaths  Act,  1866,  and  of  the  trial  which  has  to  take 
place  under  it.  Then  it  is  said  that  this  state  of  mind  of  the 
defendant  could  not  be  inquired  into,  unless  the  body  or  penons, 
before  whom  he  had  to  take  the  oatK,  could  have  knowledge  of 
and  have  full  cognizance  and  notice  of  his  state  of  mind.  I  can 
see  nothing  in  this  Act  of  Parliament  which  so  states.  I  can  see 
no  conditions ;  therefore  I  must  declare  my  view  that  if  a  peison 
were  to  sit  and  vote  in  the  House  of  Commons,  after  haTUig 
gone  through  all  the  formalities,  without  having  described  to  &e 
House  his  state  of  mind|  although  the  House  of  Commons  bad  no 
cognizance  of  his  state  of  mind  at  all,  yet  if  afterwards  it  came 
to  the  knowledge  of  the- Attorney-General,  by  proof  upon  which 
he  thought  it  right  to  act,  that  that  person  had  sat  or  roted  in 
Parliament,  having  gone  through  all  the  forms,  but  baring  this 
state  of  mind,  and  if  a  jury  should  so  find,  I  am  of  opinion  that 
all  these  penalties  would  be  incurred,  and  that  the  fact  of  the 
knowledge  by  Parliament  is  an  immaterial  fiEtct.  Of  comse,  what 
I  am  saying  shews  the  severity  of  this  Act  of  Parliament ;  but  I 
think  it  better  to  make  clear  my  own  opinion  of  the  consequences 
of  it. 

;  Now,  I  come  to  this  suggestion,  that  the  only  evidence  which 
can  be  admitted  in  such  cases,  is  evidence  of  the  conduct  of  the 
defendant  either  in  Parliament  or  before  Parliament  There, 
again,  I  can  see  nothing  which  confines,  in  an  action  under  this 
statute,  the  evidence  to  anything  of  the  kind.  Suppose  nothing 
has  ever  been  said  by  the  defendant  in  Parliament^at  all;  J^ 
if  from  what  he  has  said  or  done  outside  Parliament  before  he 
was  elected  or  after,  the  jury  upon  legitimate  evidence  will  be^ 
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entitled  to  find,  that  when  he  sat  and  voted,  although  he  had       1885 
gone  through  the  fbrmSy  he  had  this  state  of  mindy  I  am  of    ArroBm 
opinion  that  the  penalty  will  accrue,  because  he  would  not  have    ^"^^ 
taken  an  oath,  and  had  not  taken  it  because  he  could  not.  Bbaplapoh. 

Now  I  come  to  some  of  the  other  questions  which  are  npt  neces-  Bntt.  m.b. 
saiy  to  decide  in  this  case,  but  which  I  think  it  better  to  give  my 
opinion  about,  namely,  if  a  person  who  could  take  an  oath,  not 
being  in  the  firame  of  mind  of  the  defendant,  nevertheless  took  it 
in  a  manner  which  disregarded  the  due  solemnities  of  the  mode 
of  taking  an  oath  which  are  appointed  in  this  Act  of  Parliament, 
or  if  he  took  the  oath,  and  did  not,  within  the  meaning  of  this 
Act  of  Parliament,  subscribe  the  oath ;  or  if  he  took  the  eath  with 
some  of  the  due  solemnities,  or  with  all,  what  I  will  call,  due 
solemnities,  and  did  subscribe  the  oath,  but  yet,  in  defiance  of 
Parliament,  did  it  so  as  to  interrupt  business,  in  any  of  those  cases, 
on  reflection,  I  am  of  opinion  that  he  would  be  liable  to  the 
penalty ;  and  this  will  raise  many  of  the  questions  which  have 
been  raised  with  regard  to  the  reception  of  evidence  in  this  case. 
I  must  guard  myself  here.  Even  although  there  had  been  mis- 
teception  .of  evidence,  or  a  misdirection,  yet  if  that  misdirection 
or  miareception  in  this  case  only  went  to  these  points,  but  would 
not  affect  the  judgment  of  the  jury  as  to  the  question  whether  the 
defendant  could  or  could  not  take  an  oath,  and  did  or  did  not 
take  an  oath,  we  could  not  in  this  case  grant  a  new  trial,  because 
the  one  finding  of  the  jury  has  settled  and  detennined  the  matter. 
But  would  the  evidence  be  properly  admitted  in  the  case  of  a 
person  who  could  take  the  oath  ?  Now  I  have  to  construe,  with 
regard  to  what  has  been  done  in  the  House  of  Parliament — ^because 
jthat  is  the  theatre  where  all  this  took  place-— the  meaning  of  the 
word  ^  solemnly."  Well,  upon  the  face  of  the  Act  of  Parliament, 
I  am  of  opinion  that  it  does  not  mean  **  religiously,"  and,  as  I  have 
said,  I  think  it  means  ^  with  due  solemnities."  The  moment  I 
come  to  that  the  question  arises,  what  is  the  meaning  of  **  due 
solemnity,"  in  and  before  that  place  which  I  call  the  theatre, 
the  House  of  Parliament.  That  can  only  be  decided  by  hearing 
what  are  the  due  solemnities  in  Parliament.  And  what  are  they  ? 
The  due  solemnities  are  that  the  member  should  go  up  throi^h 
the  House  to  the  table  and  there  do.  certain  acts.    He  is  called  to 
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1885  come  forward  by  the  Speaker.  He  must  take  the  oath  at  a  time 
Attormet  certainly  when  it  is  not  out  of  order  to  do  it.  A  member  cannot 
GiwBiuL  be  doing  a  thing  with  the  due  solemnities  of  the  House,  which  by 
BsADLAuaH.  the  roles  of  the  House  is  disorderly  and  unsolemn.  TheiefaEe,  if 
Brett,  M.B.  he  was  breaking  the  orders  of  the  House,  and  acting  in  ^teof 
the  House,  I  should  say  he  could  not  be  doing  the  thing  vith  the 
due  solemnities.  That  raises  the  question,  what  is  the  meamngi 
when  the  Speaker,  under  such  circumstances,  calls  ^^  Order,  aider/" 
to  a  member  ?  I  take  the  meaning  of  it  to  be  that  he  is  not  to 
proceed.  I  care  not  whether  he  is  to  sit  down  or  not  It  h^ 
been  urged  by  the  defendant  that  he  could  not  sit  down,  and  he 
said  that  if  a  member  under  those  circumstances  sat  down,  hii 
seat  would  have  been  thereby  vacated.  I  take  leave  wholljto 
doubt  that.  The  seat  can  only  be  vacated,  as  it  seems  to  me,  if  lie 
sits  there  during  a  debate  within  the  meaning  of  this  Act  of  Fa^ 
liament,  or  if  he  sits  and  votes,  and  that  it  could  not  be,  becams 
he  sat  down  under  the  circumstances  surmised,  aocordipig  to  tie 
order  of  the  Speaker.  But  he  has  committed  a  breach  of  order,  tf 
it  seems  to  me.  The  meaning  of  the  Speaker  is,  that  the  memkr 
is  not  to  proceed,  whether  standing  there,  or  sitting  down.  Whetlter 
he  ought  to  have  stood  at  the  table,  or  whether  what  he  ought  to 
have  done  was  to  retire  immediately  behind  the  bar,  is  to  mj 
mind  immaterial ;  I  am  perfectly  certain  that  he  ought  not  to 
proceed,  and  that  he  has  defied  the  order  of  the  House— bocanae 
the  Speaker  in  crying  "  Order,  order,"  is  carrying  out  the  awtho^ 
rity  of  the  House,  he  is  acting  by  authority  of  the  House,  and 
"  Order,  order,"  is  proved  by  the  evidence  to  mean  that  the  Speaker 
is  calling  the  person  to  order,  and  is  intimating  to  him  thai  he  u 
doing  that  which  is  out  of  order  and  is  calling  upon  him  to  deosti 
Not  only  was  that  the  real  meaning  and  intention  of  the  Speabr, 
but  I  have  not  the  smallest  doubt  that  the  defendant  knew  thit 
just  as  well  as  the  Speaker.  He  went  there  on  purpose  to  defy 
the  Speaker  and  to  defy  the  House,  which  he  thought  he  va^ 
justified  in  doing.  Therefore  that  circumstance  of  itself  wonldf  I 
think,  prevent  this  from  being  a  taking  of  the  oath  appointei 

But  then  comes  the  question  whether  he  does  not  also  hieak 
the  standing  order,  and  whether  he  does  not  come  within  tho 
further  words  of  the  statute  ?    He  is  to  take  the  oath  according 
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to  the  standing  order.    What  is  the  standing  order  ?    Did  the  de-  1885 

fendant  interrupt  **  business  "  ?    He  did  not  interrupt  ^  debate/'  ArromEt 

that  is  quite  clear,  because  no  debate  was  going  on ;  but  did  he  ^^^^^ 

interrupt  **  business  ?  "     What  is  "  business/'  in  the  House  of  Bradlauoc 

Commons  ?    How  can  that  be  known  without  knowing  what  the  Brett.  m.r. 
practice  of  the  House  of  Commons  is  ?  What  is  considered  **  busi- 
ness/' in  the  House  of  Commons  ?    It  is  proved  in  evidence  that 

« 

the  rule  of  the  House  of  Commons  is,  that  when  the  Speaker 
etands  up  and  cries  **  Order,  order/'  no  other  business  is  to  go  on, 
and  the  Speaker  is  then  in  possession  of  the  House.  Sometimes 
he  stands  up  to  inform  the  House  of  some  matter ;  there  might  be 
a  message  from  the  Crown  of  which  he  had  to  inform  the  House ; 
there  might  be  some  resolution  of  a  committee  of  the  House  of 
which  he  might  have  to  inform  the  House ;  and  if  he  was  stand- 
ing up  for  the  purpose  of  doing  that,  it  is  obvious  it  would  be  for 
the  purpose  of  doing  some  business.  If  he  stands  up  for  the 
purpose  of  preserving  order,  is  he  then  doing  '^  business  ?  "  If  he 
is  not  doing  **  business,"  what  is  he  doing  ?  He  is  doing  '*  busi- 
ness/' by  the  authority  of  the  House.  Therefore  the  House  as  a 
body  is  doing  this  **  business ; "  it  is  preserving  order,  and  insist- 
ing upon  order  being  preserved  by  some  of  its  members.  That 
that  is  the  meaning  of  it,  was  proved  by  Sir  T.  Erskine  May. 
Therefore  if  the  Speaker  was  standing  up,  substantially  within 
the  meaning  of  the  rules  in  Parliament,  and  calling  the  defendant 
to  order,  at  that  time  the  Speaker,  acting  on.  behalf  of  the  House, 
was  performing  the  **  business  "  of  the  House,  and  the  '^  business  " 
was  going  on,  and  the  ^'business"  was  interrupted.  Therefore 
if  a  person  will  do  that,  he  does  not  ''take  the  oath  hereby 
appointed." 

The  defendant  himself  subscribed  the  oath.  What  is  the  mean- 
ing of  that?  ''Subscribe"  is  a  general  word,  but  it  is  to  be 
applied  to  the  practice  of  the  House  of  Commons.  In  this  Act  of 
Parliament  the  word  does  not  mean  a  subscribing  of  the  oath 
anywhere,  it  means  the  subscription  which  is  the  subscription  of 
the  oath  in  Parliament.  That  was  proved  to  my  mind,  not  merely 
by  the  production  of  the  Journals,  but  by  the  evidence  of  Sir 
T.  Erskine  May — ^that  the  mode  of  subscribing,  and  therefore  the 
meaning  of  the  word  "  subscribe  "  in  this  Act  of  Parliament,  is 
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1885        tilis :  it  is  to  subscribe  a  roll»  which  has  beeu  known  for  yearsas  a 
Anorarar'  ^^^  I^U*    What  the  meaning  of  the  word  ^  test "  is,  I  do  not 
^*"""*^    undertake  to  say ;  but  that  is  a  roll  which  is  subscribed  by  er&j 
BAaolatjoh.  member  of  parliament^  and  whidi  is  produced  and  kept  by  tbe 
Brott.  M.B.    officers  of  the  House,  and  that  is  the  meaning  of  subscribing  the 
oath  in  this  Act  of  Parliament.    It  is  not  sufficient  for  any  persoiL 
to  take  up  a  piece  of  paper  and  write  his  name  under  the  oath  on 
that.    That  is  not  the  meaning  of  '^  subscribing  "  the  oath  within 
this  Act  of  Parliament    It  must  be  a  ^  subscription  "  of  the  oath 
according  to  the  ordinary  and  well  known  practice  of  Fariiameat 
Therefore  in  this  case  the  defendant^  even  if  it  could  be  suj^oeed 
that  he  from  religious  belief  could  have  lawfully  taken  the  oatii^ 
but  had  done  with  regard  to  subscribing  what  he  did,  would  not 
have  taken  the  oath ''  hereby  appointed,"  which  includes  the  sub- 
scribing of  it. 

Now  to  come  to  another,  matter,  has  this  oath  to  be  adminis- 
tered ?  There  are  no  words  saying  that  the  oath  is  to  be  admin- 
istered— could  he  take  the  oath  of  his  own  accord?  In  my 
opinion — ^I  do  not  know  whether  my  learned  Brothers  agree  with 
me — ^the  oath  taken  in  Parliament  is  not  administered.  I  am  not 
aware  that  the  House  of  Commons  could  '^  administer  '*  the  oath. 
The  oath  is  **  taken.'*  The  first  person  who  takes  the  oath,  as  I 
understand  it,  is  the  Speaker  himself,  and  it  certainly  is  not  ad- 
ministered to  him.  But  it  is  to  be  taken.  It  is  to  be  ^solemnly 
and  publicly  '*  taken.  What  does  that  mean  ?  It  is  to  be  taken 
in  the  presence  of  the  House  with  the  ordinary  solemnities.  To 
my  mind  it  is  not  taken  with  the  ordinary  solemnities,  if  it  is 
taken  contrary  to  the  express  order,  and  in  defiance  of  tlie  House. 
The  defendant  was  obliged  to  admit,  as  a  matter  of  argnmoit, 
that  his  contention  must  involve  that  if  the  Speaker  had  re- 
mained standing  up  and  had  in  terms  the  most  impemtiTe 
desired  him  to  withdraw,  and  had  told  him  in  terms  that  he  was 
out  of  order  in  proceeding,  he  would  have  a  right  to  take  the 
oath.  That  is  not  taking  the  oath  **  solemnly,'*  according  to  the 
Act  of  Parliament. 

Then  the  last  matter  relied  upon  was  the  accidental,  momen- 
tary sitting  down  of  the  Speaker.  I  cannot  condescend  to  go 
into  such  a  matter.    Those  who  have  to  deal  with  businMs  and 
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liaye  to  deal  with  law,  look  to  substance,  and  if  the  Speaker       188S 
accidentally  sat  down  upon  his  chair  for  the  moment  while  the    Anonnr^ 
defendant  was  going  through  the  form  of  taking  the  oath,  or  if    ®**^^ 
the  Speaker  because  he  could  not  write  standing  up,  sat  down,  Brapi^^qh. 
every  one  in  the  House  knowing  he  was  sitting  down  only  to     9rett,¥.R. 
write  what  he  was  about  to  say  to  the  defendant,  because  the 
defendant  had  defied  him  whilst  he  is  standing  up,  and  was  con- 
tinuing to  defy  him,  it  cannot  be  said  he  is  to  be  considered  as 
not  standing  up,  or  that  he  is  to  be  considered  as  having  sat 
down  to  allow  the  defendant  to  do  that  which  he  could  only  do 
when  the  Speaker  is  sitting  down  with  the  intent  of  sitting 
down*    It  is  not  ah  argument  which  ought  to  be  listened  to  for  a 
moment. 

Therefore  it  seems  to  me  that  there  is  nothing  which  can 
entitle  this  Court  to  set  aside  the  judgment  of  the  Queen's  Bench 
Division ;  there  is  certainly  nothing  which  can  entitle  this  Court 
to  grant  a  new  triaL  I  have  endeavoured  to  shew  how  impossible 
it  is  for  any  member  to  defy  this  Act  of  Parliament  and  to  avoid 
doing  anything  required  by  it  without  subjecting  himself  to  the 
penalty.  It  is  impossible  to  evade  or  escape  any  one  of  the  steps ; 
not  by  any  artifice,  not  by  any  subterfuge,  not  by  any  force,  can 
he  absolve  himself  &om  performing  every  part  of  that  which  is 
enunciated  as  necessary  to  be  done  in  order  to  avoid  the  penalty, 
and  he  cannot  do  that  whether  with  the  knowledge  of  the  House 
or  without  it,  or  with  the  assent  of  the  House  or  without  it.  The 
moment  it  comes  to  trial  before  a  Court,  which  has  to  deal  with 
this  Act  of  Parliament  and  with  that  alone,  he  becomes  subject 
to  the  penalty  if  he  has  disobeyed  or  disregarded  the  statute, 
and  he  would  be  subject  to  the  penalty  whatever  the  House  of 
Commons  may  have  done.  If  the  House  of  Commons  were  not  to 
refuse  to  allow  him  to  sit,  even  if  they  passed  a  resolution  allow- 
ing him  to  sit,  whatever  the  House  of  Parliament  might  or  might 
not  do,  no  Court  in  this  kingdom  has  any  power  or  authority  to 
give  any  opinion  on  what  the  House  within  itself  has  done. 
Equally  the  Court  are  not  bound  in  any  manner  when  they  are 
administering  the  statute  or  the  common  law  of  this  country  by 
anything  which  Parliament  has  done  within  itselfl  They  are 
neither  bound  by  what  it  has  done  nor  entitled  to  observe  on 
Vol.  XrV,  3  C  2 
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1885        what  it  has  done  or  what  it  has  not  done.    They  must  act  upon 

At9obnkt~  the  law  as  enacted  by  this  Act  of  Parliament^  and  whatOTer  the 

Gm&al     5[Q|jg0  jui^y  Qj  juay  j^qi  hskYO  done,  unless  the  member  has  fU- 

©BADLAuaa.  filled  every  part  substantially  and  within  the  meaning  of  the  Act 

Brett,  M.B.    of  Parliament^  he  will  be  liable  to  the  penalty,  and  the  Cooit 

will  be  bound  to  say  so.    I  think,  therefore,  this  judgment  wss 

right,  and  must  be  affirmed. 

Cotton,  L.J.  This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division,  on  an  information  by  the  Attorney 
General  to  recover  some  penalties  under  the  Parliamentary  Oatbs 
Act,  1866.  Two  preliminary  objections  have  been  taken,  which  I 
will  say  very  little  about.  The  first  was  that  this  was  a  cnmiiud 
case,  and  that,  therefore,  under  s.  47  of  the  Supreme  Comt  of 
Judicature  Act,  1873,  we  could  not  entertain  it.  At  the  close  of 
the  argument  on  that  preliminary  objection,  both  the  Master  of 
the  Bolls  and  Lindley,  L.J.,  considered  that  that  prelimuurf 
objection  could  not  be  sustained.  I  think  the  question  admits 
of  doubt.  The  question  is  not  whether  the  act  in  respect  of 
which  the  information  is  brought  is  a  criminal  act,  whether  it  is 
a  crime,  but  whether  it  is  a  criminal  '^  cause,"  not  '^  matter/' 
because  '^matter'*  only  refers  to  some  proceeding  before  the 
Court,  not  in  a  cause.  There  is  no  doubt  a  great  deal  in  the 
argument  that  at  the  time  before  the  Judicature  Act»  1873,  ns 
passed,  there  was  under  the  Grown  Suits  Act,  by  reference  to  the 
Common  Law  Procedure  Act,  1854,  an  appeal,  and  it  would  be  a 
strong  thing  to  say  that  s.  47  of  the  Judicature  Act,  1873,  had 
taken  away  an  appeal  in  such  a  case.  I  wish  to  express  no 
opinion  upon  it  further  than  to  say,  that  though  I  do  not  differ 
from  the  opinion  expressed  by  my  learned  Brother  the  Master  of 
the  Bolls  (Lindley,  L. J.,  takes  the  same  view),  yet  I  have  oon- 
siderable  doubt  on  the  question.  If  our  view  of  the  appeal  on  its 
merits  had  been  other  than  what  it  is,  I  should  have  desired  time 
to  consider  whether  this  objection  was  or  was  not  good;  bnt 
under  the  circumstances  I  do  not  think  it  necessary.  The  otker 
objection  was  this,  that  there  having  been  a  trial  at  bar,  no  order 
could  be  made,  according  to  the  practice  of  the  Courts  jEor  a  new 
trial  in  the  Court  below,  and  therefore  there  ought  to  be  no  appeal 
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I  am  satisfied  that  s.  19  of  the  Judicatnre  Act,  1873,  does  give  a       1885 
Tight  of  appeal  to  this  Court  from  every  judgment  or  order  of  the    Arroaxf^r 
Queen's  Bench  Division ;  therefore  an  appeal  will  lie  from  the     ^"^^*^ 
decision  on  a  motion  for  a  new  trial,  and  not  only  on  the  motion  Bradlauqil 
in  airest  of  judgment ;  and  when  there  is  an  appeal  fix)m  the  judg-    OfMoa,  l.j. 
ment,  then  under  Order  LYIII.,  r.  5,  we  can,  if  on  hearing  that 
appeal  we  think  it  right  for  any  reason  so.  to  do— either  for  mis- 
^Urection  or  misreception  of  evidence,  or  exclusion  of  evidence- 
direct  a  new  trial.    So  that  on  the  appeal  fix)m  the  judgment, 
tthe  Attorney  General  having  very  rightly  waived  all  technical 
•objection,  all  the  matters  which  come  before  this  Court,  and  have 
tbeen  urged  by  the  defendant,  can  properly  be  disposed  of. 

I  shall  take  first  the  argument  that  there  was  misdirection,  and 
.^dso  the  objection  to  the  fifth  count.  It  is  really  the  substantial 
•question  in  this  case.  The  Lord  Chief  Justice  laid  down,  in 
accordance  with  what  I  consider  to  be  the  law,  what  was  necessary 
in  order  to  constitute  an  oath ;  and  the  fifth  count  does  state  in 
terms  that  the  defendant  was  a  person  who  had  no  belief  in  a 
Supreme  Being,  and  a  person  upon  whose  conscience  an  oath,  as 
an  oath,  had  no  binding  force.  I  need  not  go  through  the  re- 
mainder of  it,  because  if  that  is  proved  it  does  shew  that  he 
has  not  complied  with  the  provisions  of  the  Parliamentary  Oaths 
Act,  1866.  The  5th  section  I  take  alone  for  the  present  purpose. 
That  clearly  says  that  if  any  member  of  the  House  of  Commons, 
without  having  made  and  subscribed  the  oath  hereby  appointed, 
«hall  sit  during  any  debate  after  the  Speaker  has  been  chosen, 
then  he  is  liable  to  the  penalty  here  sued  for.  What  is  meant  by 
<<  make  oath  ?"  It  must  mean,  make  that  which  is  recognised  by 
the  law  of  England  as  an  oath.  Parliament  undoubtedly  is 
speaking  with  reference  to  the  well-established  law  of  England 
and  the  law  of  England  undoubtedly  is  this,  that  if  a  person  is 
in  the  unhappy  position  of  not  believing  in  a  Supreme  Being,  or 
not  believing  that  there  is  a  Supreme  Being  who  will  punish  for 
ihe  offence  of  telling  an  untruth — it  is  immaterial  whether  it  is 
an  this  or  in  a  future  world — then  the  person  who  is  in  that  state 
•does  not,  though  he  goes  through  the  form  of  taking  the  oath, 
take  that  which  the  law  of  England  recognises  as  an  oath.    The 

Master  of  the  B0II3  has  referred  to  the  c^,se  of  Ofni4ihund  v. 

3G  2  2 
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1885  Barker  (I),  and  to  the  law  as  there  laid  down.  In  that  case 
Atiobivst  what  the  judges  had  to  decide  was  this,  what  was  the  essence  of 
GraauL  ^^  ^^  according  to.  the  law  of  England.  Lord  Coke,  3  InsL 
Bbaplaugh.  165,  had  laid  it  down  that  none  but  a  Christian  man — those  are 
ootton,  L.  J.  not  his  words  but  the  meaning  of  his  words — could  take  an  oatL 
That  came  before  the  judges  in  Omichund  y.  Barker  (1),  where 
the  person  who  had  taken  the  oath  was  a  Hindu  belieying  in  a 
Supreme  Being,  but  not  a  Christian.  They  had  to  consider 
therefore  what  was  the  essence,  in  the  law  of  England,  of  taking 
an  oath  and  they  laid  it  down  in  the  terms  which  the  Master  of 
the  Bolls  has  read ;  I  will  not  repeat  them.  Those  obserratians 
are  pointed,  when  one  considers  the  occasion  on  which  it  came 
before  them.  The  objection  was  that  none  but  a  Christian  can 
in  the  courts  of  law  or  according  to  English  law,  take  an  oath. 
The  judges  said  it  was  not  necessary  to  be  a  Christian,  but  by  the 
law  of  England  the  essence  of  an  oath  is  that,  which  is  stated  in 
the  passage  read  by  the  Master  of  the  Bolls.  In  the  case  which 
has  been  referred  to  of  Miller  y.  Salomons  (2),  Martin,  B.,  after 
referring  to  that  case  as  correctly  stating  the  law,  says  this :  ^  The 
doctrine  laid  down  by  the  Lord  Chancellor  and  all  the  other 
judges  was,  that  the  essence  of  an  oath  was  an  appeal  to  a  Supreme 
Being  in  whose  existence  the  person  taking  the  oath  beUeyed,  and 
whom  he  also  belieyed  to  be  a  rewarder  of  truth  and  an  ayenger  of 
fialsehood,  and  that  the  form  of  taking  an  oath  was  a  mere  out- 
ward act  not  essential  to  the  oath.'*  I  read  that  because  it  shews 
how,  down  to  the  latest  times,  what  was  laid  down  in  Omiehund 
y.  Barker  (1)  has  been  recognised,  as  we  recognise  it,  as  correctly 
stating  what  the  law  of  England  is,  as  regards  taking  an  oatL 
It  was  said  that  there  were  yarious  reasons  why,  in  the  constrno- 
tion  of  the  Parliamentary  Oaths  Act,  1866,  we  should  not  eon* 
sider  that  what  was  required  to  be  taken  was  an  oath  according 
to  the  definition  of  what  an  oath  is,  as  laid  down  in  OnUehtmi  y* 
Barker  (1),  and  by  Martin,  B.  I  think  that  the  answer  to  be  giyen 
is  this.  The  law  there  laid  down  is  in  no  way  limited  to  witnesses 
in  courts  of  justice.  It  lays  down  what  the  essence  of  an  oath  is, 
and  if  any.  one  is  required  by  statute  to  take  an  oath,  he  must 
take  it  with  the  incidents  there  stated.    But  then  it  was  urged 

(1)  1  Atk.  21.  (2)  7  Ex.  476,  at  p.  515. 
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•(and  this  I  think  was  the  principal  point  relied  upon  by  the  1885 
defendant),  that  the  Parliamentary  Oaths  Act,  1866,  requires  all  Attobnet 
members  of  parliament  to  take  this  oath ;  therefore  whatever  may  "J^ 
be  their  belief  or  disbelief,  this  statute  qualifies  them  to  take  the  Bradlapgh. 
oath.  In  my  opinion  that  argument  is  not  well  founded.  What  ^^'o***®*  ^•^' 
the  statute  really  says  is  this,  not  that  every  member  of  parlia- 
ment shall  take  the  oath,  but  that  every  member  of  parliament 
who  acts  as  such  in  the  way  which  the  5th  section  mentions 
without  having  taken  the  oath,  shall  be  subject  and  liable  to  a 
penalty.  The  statute  therefore  does  not  require  every  member  to 
take  the  oath,  but  enacts  that  if  he  does  certain  acts  as  a  member 
^f  parliament  without  having  taken  that  oath,  then  he  shall  be 
subject  to  this  penalty.  It  does  not  qualify  a  person  who  is 
incapable  of  taking  an  oath  to  take  it,  but  only  provides  that, 
if  he  is  in  the  unfortunate  position  that  he  cannot  according 
to  the  law  of  England  make  oath,  he  cannot  act  as  a  member  of 
parliament  without  vacating  his  seat,  and  without  incurring  the 
penalty.  But  the  defendant  referred  to  various  other  matters,  and 
amongst  others  he  referred  to  the  oath  of  allegiance ;  and  he  said 
every  subject  with  certain  exceptions  can  take  the  oath  of  alle- 
-giance.  I  will  only  refer  to  what  was  said  by  Martin,  B.,  in  the 
same  case  of  Miller  v.  Salomons  (1) ;  he  answers  it  in  a  word: 
^  The  only  oath  imposed  by  the  Common  Law  upon  the  subjects 
of  this  realm  is  the  oath  of  allegiance,  which  originated  in  the  old 
feudal  oath  of  fealty,  and  this  oath  all  persons  capable  of  taking 
an  oath  at  all,  can  lawfully  take."  So  that  the  learned  judge 
points  out  that  although  there  is  an  oath  of  allegiance  which  the 
common  law  requires,  yet  it  can  be  taken  only  by  those  persons 
who  can  take  an  oath.  Then  the  defendant  refers  to  certain 
Acts  of  Parliament  which  I  think  it  may  be  as  well  to  refer  to,  so 
as  to  shew  that  matters  have  not  been  passed  over.  First,  he 
referred  to  1  &  2  Vict.  c.  105 ;  but  that  statute  assumes  that  the 
oath  is  taken  according  to  the  law  of  England,  and  that  the 
person  who  takes  the  oath  has  declared  that  the  form  of  oath  is 
binding  on  him.  That,  therefore,  is  merely  to  deal  with  the  form 
and  not  with  the  substance  of  an  oath.  The  other  statute,  to 
4?hich  the  defendant  referred,  was  30  &  31  Vict.  c.  75.    That 

.  (1)  7  Ex.  at  p.  523. 
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1885  statute  was  not  intended  to  alter  the  character  of  an  oath.  The 
ArroBsn^  argnment  was,  that  the  oath  under  that  Act  is  to  be  no  test  of 
GunniAL  jeiigiQiia  belief ;  therefore  that  he  who  haa  no  religions  belief  at 
BsABLAuoB.  iJi  em^  do  that  which  the  law  of  England  says  he  caimot  do, 
Cotton,  L. J.  namely,  effectually  take  what  the  law  will  recognise  as  an  oith. 
That  Act  was  to  prerent  certain  objections  being  made  to  beUeven 
who  did  not  belong  to  the  Established  Church,  or  who  did  not 
come  within  certain  definitions,  and  it  was  to  prevent  any  obje^ 
tion  being  raised  to  a  Boman  Catholic,  in  consequence  of  his  form 
of  religious  belief;  it  was  not  in  any  way  to  alter  that,  which  ha» 
been  established  by  the  law  of  England  to  be  essential  and  neoes* 
sary  in  order  to  make  a  valid  oath.  In  my  opinion,  therefoie, 
the  direction  of  the  Lord  Chief  Justice  was  right.  The  fifth 
count  does  not  shew  that  because  the  defendant  is  a  pezson  ot 
no  religious  belief  he  is  punishable  by  the  law  of  England,  but 
it  does  shew  that  what  was  done  by  the  defendant  when  he  said 
and  wrote  *down  the  words  of  the  oath,  was  not  a  compliance  with 
the  section  of  the  statute ;  that  he  became  liable  to  the  penalties 
referred  to  and  imposed  by  that  Act,  because  he  was  not  capable 
on  the  statement  of  this  fifth  count,  and  on  the  direction  of  the 
Lord  Chief  Justice,  of  doing  that  which  he  purported  and  at- 
tempted  in  form  to  do,  namely,  to  take  the  oath  required  bj  the 
5th  section ;  and  then  if  that  is  so,  penalties  follow,  and  that  is 
the  only  question  we  have  to  deal  with  in  this  action. 

That  disposes  of  a  very*  large  portion  of  the  objectioDS  which 
were  taken  by  the  defendant  to  the  evidence  that  was  adnuttei 
Undoubtedly  if  he  was  right  in  contending  that  notwithstanding 
he  had  no  religious  belief,  he  could  effectually  take  the  oath 
under  this  statute,  and  therefore  not  be  liable  to  the  penalty  for 
having  voted,  this  evidence  as  to  his  religious  belief  which  wi» 
given  was  wrong ;  but  if  the  fifth  count  does  state  grounds  for 
saying  he  incurred  a  penalty,  then  the  evidence  on  the  whole  wis 
right.  There  are  some  points  in  which  the  defendant  objected 
to  evidence,  to  which  it  may  be  well  shortly  to  refer.  Evidence 
was  given  as  to  what  he  did  in  May,  1880,  when  he  came  U> 
affirm  under  an  Act  to  which  I  must  refer,  and  of  what  he  said 
before  the  committee  of  the  House  of  Commons,  and  the  pi^ 
cipal  objections  as  I  understand  to  both  of  those  heads  of 
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eTidence  was  that  the  Crown  had  no  right  to  inquire  into  any-  1885 
thing  which  was  done  before  the  d^endant  was  elected  to  this  atiobkbt" 
Parliament  by  the  last  election ;  that  is,  in  my  opinion,  entirely  ^"J®^ 
wrong.  We  are  inquiring,  as  a  matter  of  feet,  into  this  question,  Bbidlaxtoii, 
did  he  or  did  he  not  at  the  time  he  went  through  the  form  which  ^^otton,  l.j. 
he  did  go  through,  effectually  according  to  ike  law  of  England 
make  an  oath  ?  And  any  evidence,  from  which  a  reasonable  con- 
clusion can  be  drawn  that  he  did  not  at  the  time  entertain  that 
belief  which  was  necessary  to  enable  him  to  make  an  effectual 
oath,  was  admissible.  If  evidence  of  what  he  said  twenty  or  thirty 
years  ago  had  been  adduced,  then  the  judges  would  have  said  the 
jury  cannot  reasonably  infer  from  that,  that  this  was  his  state  of 
mind  in  February,  1884.  But  the  fects  relied  on  occurred  in 
1880,  and  that  was  prima  facie  strong  evidence  that  that  was  his 
state  of  mind,  and  there  was  strong  evidence  therefore  as  to  what 
was  his  state  of  mind  in  February,  1884.  Then  one  of  the 
defendant's  objections  was  this,  that  he  did  state  in  the  answer  to 
the  committee  that  he  considered  that  this  oath  would  be  binding 
upon  him,  and  that  this  Court  must  accept  his  statement  and  not 
inquire  into  anything  further.  That,  in  my  opinion,  is  wrong. 
When  we  are  considering  whether  as  a  matter  of  fact  he  could  or 
could  not,  and  whether  he  did  or  did  not  make  what  is  an  oath,  we 
must  look  at  all  the  evidence  before  us  and  at  his  statements,  and 
although  he  did  state  that  which  he  relied  upon,  yet  oiher  state- 
ments were  made  by  him  which  shew  that  he  thought  it  would  be 
binding  upon  him  only  because  he  would  not  make  a  promise 
which  he  did  not  intend  to  keep,  and  because  it  was  a  promise 
with  a  statutory  obligation,  but  that  he  did  not  look  upon  what 
he  did  as  a  promise  involving  the  calling  a  Supreme  Being  to 
witness,  nor  that  he  believed  that  that  Supreme  Being  would 
punish  him  if  what  he  said  was  felse.  Therefore,  although  when 
a  witness  is  called,  if  he  says,  '*  I  am  willing  to  swear  and  I  con- 
aider  this  oath  binding  upon  me,"  he  may  be  admitted  as  a 
witness ;  yet  when  we  have  to  consider  the  fact  whether  or  not 
he  can  make  oath,  we  must  not  look  to  one  answer  only  which 
he  gives,  but  look  at  the  other  answers  and  also  to  all  the  other 
facts  in  the  case ;  as  to  which  I  will  not  repeat  what  the  Master 
Qf  the  Bolls  has  said,  but  will  only  say  that  I  agree. 
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1885  That  really  disposes  of  the  main  part  of  this  case,  whidi  is 

ATToaam^  undoubtedly  important.  But  I  think  it  would  be  wrong,  as  we 
GnnEBAL  Ij^yq  ijad  the  case  fully  discussed,  not  to  add  a  little  on  some 
BaAPLAUQH.  other  parts  of  this  case,  and  I  will  do  it  very  shortly. 
ooMon,  L.J.  The  main  point  remaining,  I  think,  seems  to  be  this,  whether 
or  not  s.  5  of  the  Act  of  Parliament  can  be  treated  by  itsell  One 
of  the  arguments  was  this,  that  the  5th  section  only  reqtiiies  the 
oaih  to  be  made  and  subscribed,  and  that  that  does  not  in  any 
way  imply  those  incidents  which  are  imposed  by  the  3rd  section. 
That  argument  really,  in  the  view  which  I  entertain  of  the  ques- 
tion of  misdirection  as  to  religious  belief,  and  of  the  fifth  count, 
is  not  material  for  the  decision  of  this  case,  because  the  law  as  to 
this  point  would  justify  the  verdict  and  judgment  as  i^;ainst  the 
defendant.  Under  those  circumstances,  it  would  be  wrong  ovct 
if  evidence  had  been  admitted  which  was  not  material  to  the  real 
question,  to  direct  a  new  triaL  But  let  us  see  whether  we  can 
possibly  read  s.  5  independently  of  s.  3,  the  latter  directing  the 
way  in  which  the  oath  is  to  be  taken,  and  s.  5  imposing  a  penalty. 
If  we  are  to  sever  s.  5  entirely  from  the  previous  sections  of  the 
Act,  it  might  be  that  the  oath  might  be  taken  and  might  be 
subscribed  by  a  member  in  his  own  house,  because,  if  the  only 
requisition  is  that  the  member  shall  have  made  and  subscribed 
**  the  oath  hereby  appointed,"  and  if  we  are  not  to  look  at  the 
other  portion  of  the  Act  of  Parliament,  but  merely  to  look  at  that 
section,  it  would  lead  to  enormous  inconvenience— one  would 
almost  say  to  absurdity — ^for  a  member  might  take  the  oath  at 
any  time,  and  he  might  subscribe  it  in  any  manner  or  place  he 
thought  fit.  Of  necessity  one  must  say  that  the  oath  must  be 
taken  before  the  House,  and  it  must  be  subscribed  in  such  a 
manner  that  the  House  could  recognise  it ;  and  we  must  not,  in 
my  opinion,  take  that  section  by  itself,  but  refer  to  s.  3,  and  see 
then  what  that  section  requires.  Now  it  was  urged  that  lUs 
section,  even  if  it  were  to  be  read  with  s.  5,  does  not  introduce 
anything  except  standing  orders  of  the  House.  But  the  Attorney 
General  did  not  rely  upon  the  practice  of  Parliament  as  throwing 
upon  tibie  defendant  any  new  statutory  obligations  other  than 
those  which  s.  3  puts  upon  him,  but  he  relied  upon  it  merely 
for  the  purpose  of  ascertaining  what  the  standing  orders  mean. 
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•and  what  the  previous  part  of  s:  3  means.    Now  as  regards  the       isss 
expression  '^  to  be  subscribed/'  it  is  to  my  mind  perfectly  clear    attosnkt^ 
that  in  order  to  see  whether  that  provision  of  the  statute  has  been     ^"^^V 
complied  with,  we  may  go  into  what  is  the  practice  of  Parliament,  Bbadlauqh. 
When  one  finds  that  the  mode  of  subscribing  adopted  and  acted    cottoii,  l.j. 
upon  by  the  House  is,  that  there  shall  be  a  roll  called  a  test-roll 
signed  after  the  oath  has  been  taken,  then,  in  my  opinion,  we 
ought  to  know  that,  and  we  ought  to  hold  that  unless  that  roll 
was  subscribed,  it  would  follow  that  although  the  oath  had  been 
token,  yet  the  second  requisition  of  subscription  had  not  been 
complied  with.    Then,  as  regards  the  oath  being  solemnly  and 
publicly  made,  the  object  of  that  provision,  in  my  opinion,  is  to 
prevent  the  oath  being  taken  surreptitiously.    It  is  to  provide 
that  the  oath  shall  not  be  taken  in  a  secret  manner,  but  shall  be 
taken  in  accordance  with  those  rules  which  have  been  provided 
by  the  House,  in  order  to  secure  publicity  and  solemnity,  so  that 
the  ordinary  course  of  the  House  may  be  followed  in  making  the 
oath  as  well  as  in  subscribing  it. 

Having  expressed  my  opinion  on  the  main  points  of  this  case, 
I  will  not  go  further  into  the  more  minute  points,  but  one  other 
point  deserves  mention.  It  was  said  that  there  is  a  limit  to  the 
time  at  which  the  evidence  of  a  witness  can  be  objected  to  on 
the  ground  that  he  has  not  properly  taken  the  oath.  But  why 
is  there  to  be  a  limit?  The  present  action  is  dealing  with  a 
different  matter.  Here  the  Act  of  Parliament  has  subjected  the 
person  who  does  certain  acts  to  a  penalty,  and  we  must  inquire, 
in  any  action  which  is  properly  brought  before  us,  whether  in 
fact  he  has  or  has  not  subjected  himself,  by  the  act  which  he 
has  done,  to  that  penalty.  But  in  an  action  between  parties 
the  primary  object  is  to  settle  between  them  what  are  their 
rights  in  the  action,  and  there  it  is  quite  right  that  there  should 
be  a  limit  to  the  time  during  which  either  party  can  object  to 
the  verdict  and  the  judgment,  so  that  they  should  not  be  able  to 
say  after  great  length  of  time,  that  the  oath  was  not  properly 
taken,  and  that  all  that  had  gone  before  should  go  for  nothing. 
The  matter  is  entirely  different.  There  is  no  analogy  between 
the  time  when  an  objection  can  be  taken  in  one  case,  and  the. 
time  and  manner  in  which  it  shall  be  taken  in  the  other.    As 
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1885        regards  the  essence  of  what  an  oath  is,  the  law  as  laid  down  whofe 
Attobnkt    it  arose  in  the  case  of  a  witness,  is,  in  my  opinion,  equally  appli- 
Gknebaxi     QojryiQ  ^Q  fjr^Q  prosont  case  of  this  Act  of  Parliament,  and,  in  mj 
Bradlatoh.  opinion,  the  defendant,  although  he  said  the  words  of  the  oatl^ 
Cotton,  LmT.    and  although  he  did  sign  a  piece  of  paper  with  thoee  words 
written  upon  it,  has  not  done  what  the  Act  of  Parliament  re- 
quires, and  under  those  circumstances  the  Act  of  Pafliament 
subjects  him  to  the  penalties  for  which  he  is  sued, 

LiNDLET,  L.J.  A  great  number  of  questions  raised  in  thk 
case  appear  to  me  to  be  so  free  from  difficulty  that  I  shall  not 
allude  to  them,  especially  as  they  have  already  been  exhaostiTely 
dealt  with.  I  shall  confine  my  observations  to  the  few  pointe 
which  present  any  difficulty.  The  first  matter  which  I  will  con^ 
sider  is,  whether  there  is  any  appeal  from  the  decision  oi  the 
Court  below.  It  was  said  there  was  no  appeal  because  the  tmi 
was  at  bar.  Now,  when  we  look  into  the  Judicature  Act,  1873, 
s.  19,  it  appears  to  me  that  this  point  is  untenable^.  There  '» 
an  appeal  from  any  judgment  or  order  of  the  High  Court,  unless 
it  falls  within  some  of  the  classes  to  which  I  shall  haye  occasion 
to  allude  presently  with  reference  to  the  s6cond  objection,  but 
there  is  nothing  whateyer  to  cut  down  the  general  language  of 
that  section  so  as  to  confine  the  right  of  appeal  to  a  trial  by  a 
single  judge.  It  is  perfectly  obrious,  from  the  language  of  that 
section,  that  an  appeal  does  lie  from  a  trial  at  bar.  Then  if  an 
appeal  does  lie,  the  appeal  would  be  regulated  in  this  Court  by 
Order  LYIIL,  which  applies  to  appeals,  and  in  a  proper  case  w& 
should  have  power  to  grant  a  new  trial.  It  does  strike  me,  as  the 
Master  of  the  Eolls  has  said,  that  by  an  oversight  we  made  a  slip 
in  allowing  this  case  to  come  on  without  a  notice  of  motioa  by 
way  of  appeal,  which  would  be  the  more  proper  form  of  an  appeal 
from  a  trial  at  bar.  That  is  put  right.  It  is  a  more  matter  of 
form,  and  I  merely  mention  it  in  order  to  avoid  misapprehensioii 
in  future. 

Now  the  next  point  was  that  no  appeal  would  lie,  because  this 
was  a  criminal  cause  within  the  true  construction  of  s.  47  of  the 
Judicature  Act^  1873.  Up  to  a  certain  point  it  did  appear  to  me 
that  the  argument  of  the  Attorney  General  had  considerable 
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freight ;  bat  we  are  not  considering  the  abstzact  question  whether       1886 
this  is  a  criminal  matter  or  a  civil  matter.     We  are  considering    attobhst"^ 
i^hether  there  is  an  appeal,  and  there  are  matters  which  are  on    ^^^^ 
the  boundary  line  which  divides  civil  from  criminal  matters,  and  Bradlauoh. 
this  is  one  of  them.    But  this  difficulty  is  removed  by  the  pro«   Lfaidii7.L.j. 
Tisions  of  the  Crown  Suits  Act,  1865.    Let  this  proceeding  be 
called  criminal,  still  it  is  a  criminal  one  in  which  an  appeal  is 
given  by  that  statute ;  and  when  we  look  through  the  Judica- 
ture Acts  and  the  various  sections  relating  to  appeals,  not  the 
slightest  indication  is  to  be  found  anywhere  in  the  Judicature 
Acts  of  any  intention  on  the  part  of  the  legislature  to  deprive 
suitors  of  appeals,  in  cases  which  were  previously  made  civil  pro- 
ceedings for  the  purposes  of  appeal :  such  cases  at  all  events  do 
not  fall  within  the  language  of  s.  47.    But  for  the  provisions  of 
the  Crown  Suits  Act,  1865, 1  should  have  had  more  doubt  than 
I  have :  but  having  regard  to  those  sections,  and  principally  31, 
34,  and  35,  it  appears  to  me  that  an  appeal  does  lie. 

I  pass  now  to  the  merits  between  the  Crown  and  the  defendant, 
and  I  will  take  the  arguments  upon  the  first  and  fourth  counts 
first  of  all,  and  I  will  assume,  for  the  purpose  of  dealing  with 
them,  that  the  defendant  here  was  a  person  who  had  a  belief  in  a 
Supreme  Being,  and  could  therefore  take  the  oath  prescribed  by 
the  Parliamentary  Oaths  Act,  1866.  Upon  that  assumption  I 
will  investigate  the  question,  whether  he  took  the  oath  in  the 
manner  required  by  the  Act  and  by  the  standing  orders.  The 
jury  have  found  as  a  fact  that  he  did  not,  and  he  complains  of 
their  finding ;  but  I  think  that  the  jury  were  perfectly  right.  It 
is  impossible  to  understand  either  the  3rd  section  of  the  Act  or 
the  standing  order  without  reference  to  the  unwritten  practice  of 
the  House.  For  example,  what  is  meant  by  *'  the  sitting  of  the 
House  ?  *"  What  is  meant  by  « the  order  of  the  day  ?"  What  is 
meant  by  '^  A  fall  House  ?"  What  is  meant  by  "  the  Speaker 
being  in  his  chair?"  Above  all  what  is  meant  by  ^^ solemnly 
and  publicly"  with  reference  to  the  making  and  subscription  of 
an  oath  in  the  House  of  Conmions  ?  and  what  is  meant  by  ^  in- 
terrupting business  of  the  House  ?"  We  must  have  evidence  of 
the  meaning  of  those  expressions  before  we  can  understand  the 
Act  of  Parliament  or  the  standing  order  applying  to  it.     It 
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1885  appears  to  me,  therefore,  that  evidence  on  those  points  was  also- 
ArroBirxT  lutely  essential  in  order  to  give  effect  to  this  Act  either  one  vbv 
Gbwral  ^y  ^^  other.  The  evidence  was  objected  to,  bnt  for  the  reasons  I 
Bbadlatjqh.  haye  shortly  given,  and  for  those  given  more  at  length  by  the 
lindiey,  Lx  Master  of  the  Bolls  and  Cotton,  L. J.,  it  seems  to  me  that  that 
evidence  was  admissible  and  necessarily  admissible.  I  will  not 
go  through  the  various  points  of  detail  in  order  to  shew,  why  I 
think  the  jury  were  justified  in  coming  to  the  conclusion  that  thej 
did.  One  point  is  to  my  mind  perfectly  established,  and  that  is 
that  the  oath  was  not  subscribed  in  the  manner  required  by  the 
law.  That  one  point  alone  is  quite  sufficient  to  uphold  the  verdict 
That  was  not  the  only  point  on  which  the  Act  was  not  complied 
with.  I  concur  with  the  Master  of  the  Bolls  and  Cotton,  LJ^ 
in  thinking  that  the  oath  was  not  solemnly  made  and  subscribed 
as  required  by  the  Act  and  the  standing  order.  Therefore  even  if 
the  defendant  had  that  belief  in  a  Supreme  Being  which  I  haie 
assumed,  it  appears  to  me  that  ih  conducting  himself  as  he  did  he 
incurred  the  penalties  which  have  been  recovered  by  the  verdict. 
I  pass  now  to  another  matter  which  is  totally  different.  The 
question  as  to  the  defendant's  ability  to  take  the  oath  arises  on 
the  counts  which  I  have  considered,  but  more  prominently  on  the 
fifth  count,  which  raises  the  main  legal  question  in  controversy 
between  the  Attorney  General  and  the  defendant.  That  question 
is  e;iLtremely  important.  It  is  a  constitutional  question,  and  it  is 
simply  whether  persons  who  have  no  belief  in  a  Supreme  Being 
can  lawfully  sit  and  vote  in  Parliament,  and  whether  if  they  do 
sit  and  vote  they  are  liable  for  penalties.  That  is  the  great 
question  which  we  have  to  consider.  I  shall  not  read  the  sections 
of  the  Parliamentary  Oaths  Act,  1866,  again.  I  concur  in  the 
observations  which  have  already  been  made.  I  think  it  impos- 
sible to  read  s.  5  without  reference  to  s.  3  also.  I  will  state  very 
shortly  my  reasons  for  holding  as  a  matter  of  law  that  an  oath 
implies  a  belief  in  a  Supreme  Being.  The  case  of  Ofnickfmd  t. 
Barker  (1),  the  discussion  in  Miller  v.  Salomons  (2),  and,  coupled 
with  those  decisions,  the  fSetct  that  we  have  a  series  of  Acts,  some 
relating  to  oaths  and  some  relating  to  solemn  declarations^  appear 
to  me  to  render  that  question  quite  clear.    An  oath  is  not  in 

(1)  1  Atk.  21.  (2)  7  Ex.  475;  8  Ex.  778. 
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point  of  law  synonymous  with  a  solemn  declaration,  and  still       1885 
less  with  an  empty  fonn  of  words.    An  oath  means  what  was    ATTosmer 
explained  by  the  Lord  Chief  Justice  in  his  summing-up  to  the       "JJ^"^ 
jury,  and  I  am  unable  to  come  to  any  other  conclusion.    The  Beadlauob. 
fifth  count  avers  that  the  defendant  had  no  belief  in  a  Supreme    undley,  l.j. 
[Being  when  he  purported  to  take  the  oath.    That  is  a  question 
of  evidence,  and  again,  for  the  reasons  which  have  been  given  by 
the  Master  of  the  Bolls,  it  appears  to  me  that  there  was  ample 
evidence  to  go  to  the  jury,  and  that  the  verdict  on  this  point  was 
quite  right.  I  should  have  been  very  much  surprised  if  the  verdict 
had  been  for  the  defendant.    Therefore  it  comes  to  this,  that  the 
defendant  could  not  take,  and  did  not  take,  the  oath :  and  he  did 
not  because  he  could  not  comply  with  the  statute.    From  this 
point  of  view  it  becomes  unnecessary  to  allude  to  one  of  the  ques- 
tions which  the  defendant  raised,  namely,  the  fact  that  the  House 
prevented  him  from  making  and  subscribing  ^the  oath  otherwise 
than  he  did.    Upon  that  point  I  see  no  reason  whatever  to  differ 
from  the  judgment  of  the  Court  below.    As  he  was  a  person  who 
could  not  take  the  oath,  this  point  does  not  arise,  and  I  pass  it 
over. 

I  come  now  to  what  has  struck  me  as  the  main  argument  of 
the  defendant.  He  contended  that  it  was  absurd  to  hold  that 
a  man  is  by  law  unable  to  do  what  the  law  requires  him  to  do,  and 
that  as  the  defendant  was  required  by  the  statute  to  take  the 
oath,  an  ability  to  take  it  must  be  ascribed  to  him,  and  cannot  be 
inquired  inta  That  was  really  the  grand  argument  which  he 
addressed  to  us.  I  agree  in  the  absurdity,  but  not  in  the  argu- 
ment deduced  from  it.  K  the  statute  required  every  person 
elected  to  serve  in  Parliament  to  take  the  oath  and  serve,  and  if 
the  defendant  were  criminally  prosecuted  by  indictment  or  infor- 
mation, or  were  sued  for  penalties  for  not  taking  the  oath  and  not 
serving,  the  absurdity  would  arise ;  but  the  defendant]  would,  it 
appears  to  me,  be  absolved,  not  by  ascribing  to  him  an  ability  to 
take  the  oath  which  he  did  not  possess,  but  by  holding  that  as 
he  could  not  take  the  oath,  he  could  not  be  properly  elected 
or  prosecuted,  and  that  the  statute  did  not  apply  to  him.  He 
could  not  be  properly  elected,  nor  indicted,  nor  convicted.    That 
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1885        appears  to  xne  to  be  the  way  in  which  the  judges  in  MHUr  r. 

Attornky"  SdlonKms  (1)  dealt  with  a  similar  argument  and  a  similar  alleged 

eainERAL     ai)giipdity.    That  seems  to  me  to  be  the  way  in  which  gimHtr 

Bbaplauqh.  arguments  have  been  dealt  with  before,  for  there  are  cases,  such 

Lindiey,  L.J.    as  Harrison  t.  Evans  (2),  which  arose  out  of  the  Corporation  Aet 

of  Charles  II.,  13  Car.  2,  st.  2,  c.  1,  in  which  a  similar  difficohr 

was  pressed  upon  the  Court    Now  the  difficulty  really  does  not 

arise  in  this  case.    As  regards  the  argument  (for  it  was  a  bnndi 

of  this  argument  and  only  an  exemplification  of  it)  founded  upon 

the  oath  of  allegiance,  the  same  observations  which  I  have  made 

would  apply  to  that.    But  there  is  this  additional  obeGrvation, 

that  it  is  no  longer  true  that  every  natural-bom  subject,  with  one 

or  two  exceptions,  can  be  required  to  take  the  oath  of  allegiance. 

The  law  has  been  altered  in  that  respect  by  s.  9  of  the  PtomisBory 

Oaths  Act,  1868,  and  therefore  the  difficulty  supposed  to  aiiae 

on  the  law  of  allegiance,  which  was  a  technical  difficulty  and  a 

logical  difficulty,  cannot  arise,  and  is  gone. 

The  argument  of  the  defendant  now  under  consideration  appeals 
to  me  to  be  founded  upon  a  misconception  of  what  the  Parliamen- 
tary Oaths  Act,  1866,  does.  This  Act  imposes  upon  him  a  penalty 
for  sitting  and  voting  unless  he  takes  an  oath.  Now  the  whole 
foundation  of  the  argument  assumes  that  he  could  in  some  way  or 
another  be  prosecuted,  if  he  did  not  sit  and  vote,  and  take  the 
oath  to  enable  him  to  do  so.  But  there  is  no  such  duty.  The 
only  statutes  that  I  know  of,  which  refer  to  this  matter,  are 
5  Bic.  2,  St.  2,  c.  4,  and  6  Hen.  8,  c.  16,  and  under  those  sbatutea 
a  person  unable  by  law  to  take  the  required  oath  could  not  be 
prosecuted  for  not  taking  the  oath,  and  still  less  for  not  attending 
Parliament,  when  he  was  ready  and  willing  to  attend  and  serre. 
The  argument,  therefore,  seems  to  me  to  have  no  fonndatioD. 

The  position  of  the  defendant  is  somewhat  curious,  for  although 
the  defendant  is  incapable  of  sitting  and  voting  by  reason  of  the 
Parliamentary  Oaths  Act,  1866,  and  although  he  is  liable  to  penal- 
ties if  he  does  sit  or  vote,  whether  he  goes  through  the  form  <^ 
taking  the  oath  or  not  (that  is  the  conclusion  to  which  I  have 
arrived),  still  he  is  for  some  purposes  a  member  of  parliament, 

(1)  7  Ex.  476 ;  8  Ex.  778.  (2)  3  Bro.  P.  C.  466. 
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«nd  is  entitled  to  some  of  the  privileges  of  that  position :  see       1885 
Six  T.  Eiskine  May's  Treatise  on  Parliamentary  Practice,  bk.  2,    attobket 
<5h.  7,  p.  216  [9th  ed.].  G™auL' 

One  more  point  which  I  will  notice  is  this:  the  defendant  ^hadlaugh. 
pressed  upon  ns  an  argument  based  upon  1  &  2  Vict.  c.  105,  to  wndiey.  l. j. 
Temove  doubts  as  to  the  validity  of  certain  oaths,  and  also  another 
Act  of  Parliament,  80  &  31  Yict.  c.  75,  and  more  particularly  s.  5  ; 
but  the  whole  argument  based  upon  those  statutes  is  met  by  the 
-observation  that  the  statutes  assume  that  an  oath  can  be  taken, 
and  they  only  apply  to  persons  who  can  take  an  oath.  I  cannot 
read  those  Acts  of  Parliament  as  applicable  to  persons  who  cannot 
take  an  oath  at  all.  They  seem  to  me,  therefore,  to  have  no 
l)earing  upon  the  point. 

The  conclusion,  therefore,  to  which  I  have  arrived  is  this,  that  if 
the  defendant's  arguments  were  to  prevail,  and  if  every  member, 
iB^ho  uttered  the  words  in  the  form  of  the  oath  required  to  be  taken, 
i^ere  to  be  held  to  be  capable  of  taking  them  as  an  oath,  the  oath 
would  be  reduced  to  a  meaningless  form.  For  some  reason  an 
oath,  or,  to  meet  the  scruples  of  some  persons,  a  solemn  declara- 
tion, is  required  to  be  made ;  and  whatever  the  object  may  have 
been,  the  effect  is,  as  I  understand  it,  to  exclude  from  sitting  and 
voting  in  Parliament  all  those  persons  who,  like  the  defendant, 
cannot  lawfully  make  a  declaration  and  who  cannot  take  the  oath, 
and  to  render  them  liable  to  penalties  if  they  do  sit  and  vote. 

Now  it  is  said  that  was  never  contemplated.  That  is  another 
argument  which  we  have  heard.  I  really  do  not  know  whether  it 
was  contemplated  or  was  not,  but  it  appears  to  me  that  I  must 
hold  judicially  that  the  statute  has  that  effect.  Whether  it  was 
<)ontempIated  or  not,  may  be  a  matter  of  some  speculation.  But  I 
am  by  no  means  sure,  and  I  certainly  am  not  in  a  {k>sition  judi- 
cially to  hold,  that  it  was  not  contemplated.  This  oath  was  im- 
posed quite  within  recent  years — I  mean  in  its  present  fi>nn — ^and 
there  seems  to  have  been  some  reason  for  requiring  it.  It  is  a 
xnistake  to  suppose — and  I  think  it  is  as  well  the  mistake  should 
be  known — ^that  persons  who  do  not  believe  in  a  Supreme  Being 
are  in  the  same  position  legally  as  those  who  do.  'Hiere  are  old 
Acts  of  Parliament  still  unrepealed,  under  which  such  unbelievers 
can  be  cruelly  persecuted.    Whether  that  is  a  state  of  the  law 


720  QUEEirS  BENCH  DIVISION.  YOL.Xiy; 


18^       which  ought  to  remain  or  not,  is  not  for  me  to  express  an  opinioi^ 

Attouxt    upon ;  but  haying  regard  to  the  £act  that  these  Acts  of  Parliament 

"]^^    gtill  remain  nnrepealed,  I  do  not  see  my  way  to  hold  jndidslly 

Bbaplauqil  timt  Uiig  Qi^^  yf^  uQ^  kept  alive  by  Parliament  for  the  yery  pur- 

uaokj,  Lj.   pose,  amongst  others,  of  keeping  snch  nnbelievers  out  of  Pailiar 

ment  Thestatutes,  to  which  I  refer,  are  29  Car.  2,  c  9, 53  Qeo,  3, 

c.  127,and9  Wm.  3,c.  35  (amended  as  to  Unitarians  by  53  Gea  3. 

c.  160).    It  appears  to  me,  Iherefore,  that  the  appeal  must  be 

dismissed. 

Judgment  for  ihe  Crown. 

Solicitor  for  the  Crown :  SolicUar  to  the  Treasury. 

Wm     E*     H. 
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BRYSON  V.  RUSSELL. 


(7on«(ai2o— Notice  qf  Action — Trial  in  County ,  where  Fact  oommitied'^1  ^  2 
TTfiw  4,  c  41,  88.  5,  19—2  S  3  Vict.  e.  93,  8.  S-^ContagiovM  Dimuet 
{Jnimah)  Act,  1878  (41  A  42  Vict.  c.  74),  s.  60. 

An  officer  of  police,  appointed  under  2  &  3  Vict,  c  93,  s.  8,  who  U  sued  for 
snything  done  in  intended  pursuance  of  the  duties  imposed  and  poirers  oco- 
fenred  upon  him  by  the  Ckmtagious  Diseases  (Animals)  Act,  1878,  s.  50,  is  not 
entitled  by  virtue  of  1  dp  2  Wm.  4,  c  41,  ss.  5,  19,  to  notice  of  action  and  to 
have  the  action  tried  in  the  county  where  the  alleged  grievance  has  been  com- 
mitted; for,  although  2  &  3  Vict,  c  93,  s.  8,  incorporates  1  &  2  Wm.  4,  c.  41, 
neverthelesB  the  protection  afforded  by  a.  19  of  the  last-named  statute  extendi 
by  force  of  s.  5  only  to  those  cases,  where  a  constable  appointed  under  it  is 
intending  to  act  with  the  power  and  authority  given  to  a  constable  by  the 
common  law  or  by  some  statute  existing  when  1  <&  2  Wm.  4,  c.  41,  was  passed. 

AcijON  for  converting,  detaining,  and  seizing  certain  cattle  o£ 
the  plaintiff,  whereby  he  suffered  danuige.  Place  of  trial,  ooonty 
of  Northumberland. 

The  defence,  par.  2,  alleged,  amongst  other  averments,  that  the 
defendant  was  a  superintendent  of  police  for  the  county  of 
Cumberland. 

Par.  4.  *^  The  defendant  further  says  that  the  acts  complained 
of  were  committed  by  him  in  the  execution  and  in  pursuance  of 
the  Acts  1  &  2  Wm.  4,  c.  41,  and  2  &  S  Yict.  c.  93,  as  well  aa 
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wilder  and  in  pnrsnanoe  of  the  Contagious  Diseases  (Anitaoals)  1884 
Act)  1878,  and  this  action  has  not  been  laid  in  the  county  where  ~~BmoH^ 
the  said  acts  were  committed,  namely,  in  the  said  county  of 
Cumberland,  and  no  notice  in  writing  of  the  said  cause  or  causes 
>of  action  was  given  to  the  defendant  one  calendar  month  before 
the  ccmimencement  of  the  said  action  pursuant  to  the  said  firab- 
mentioned  statutes." 

Beply,  par.  2.  **  With  regard  to  the  4th  paragraph  of  the  state- 
ment of  defence,  the  plaintiff  denies  that  the  defendant  was 
entitled  to  have  this  action  laid  in  the  county  of  Cumberland  or 
to  have  notice  of  action  given  to  him,  as  alleged  in  the  said 
paragraph." 

The  point  of  law  raised  by  the  reply  on  the  4th  paragraph  of 
the  defence  was  set  down  for  hearing  under  Bules  of  the  Supreme 
Court,  1883,  Order  XXV.,  r.  2,  and  the  judges  of  the  Queen's 
Bench  Division  (Day  and  Smith,  JJ.),  held  that  the  fourth 
paragraph  of  the  defence  must  be  struck  out.  The  defendant 
appealed. 

22.  0.  B.  Lane,  for  the  defendant.  The  question  arising  upon 
this  appeal  is  whether  an  officer  of  police,  who  must  be  assumed 
to  have  committed  a  mistake  whilst  he  was  acting  in  pursuance 
of  the  Contagious  Diseases  (Animals)  Act,  1878  (1),  is  entitled  to 

(1)  1  At  2  Wm.  4,  c  41,  is  intituled  Sect.  19.  **  And  for  the  protection  of 

**  An  Act  for  amending  the  Laws  re-  persons  acting  in  the  execution  of  this 

lative  to  the  Appointment  of  Special  Act,  be  it  enacted,  that'all  actions  and 

Constables,  and  for  the  better  Pre-  prosecutions  to  be  commenceid  against 

serration  of  the  Peace,"  and  enacts  by  any  person  for  anything  done  in  pur- 

8.  5  that  "Every  special  constable  suance  of  this  Act  shall  be  laid  and 

appointed  under  tliis  Act  shall,  not  tried  in  the  county  where  the  fact  was 

only  within  the  parish,  township,  or  committed, ....  and  notice  in  writing 

place  for  which  he  shall  have  been  of  such  cause  of  action  shaU  be  given 

appointed,  but  also  throughout  the  to  the  defendant  one  calendar  month 

entire  jurisdiction  of  the  justices  so  at  least  before  the  conunenoement  of 

appointing  him,  have,  exercise,  and  the  action." 

enjoy  all  such  powers,  authorities,  ad-  2  &  3  Vict  c.  93,  is  intitdled  ^  An 

vantages,  and  immunities,  and  be  liable  Act  for  the  Establishment  of  County 

to  all  such  duties  and  responsibilities,  and  District  Constables  by  ti^e  Autho* 

afl  any  constable  duly  appointed  now  rity  of  Justices  of  the  Peace,"  and 

has  within  his  constablewick  by  virtue  recites  1  &  2  Wm.  4,  c.  41,  and  also  a 

of  the  common  law  of  this  realm  or  of  subsequent  Act  t)f  the  same  reign,  aiid 

any  statute  or  statutes."  enacts  by  s.  8  that  "the  chief,  oon* 
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notice  of  action  and  alBO  to  have  the  action  tried  in  the  ommtv 

• 

in  which  the  plaintiff's  grierances  are  alleged  to  have  happened. 
The  jndges  of  the  Qneen's  Bench  Division  have  held  that  he  is  not 
entitled  to  this  protection.  By  s.  50  of  the  C!ontagioiis  Diseases 
(Animals)  Act,  1878,  varions  duties  are  imposed  npon  constable^ 
in  order  that  the  provisions  of  the  statute  may  be  folly  carried  out, 
a^d  the  defendant  was  intending  to  act  under  the  powers  of  that 
section  when  the  alleged  cause  of  action  arose.  The  defendant  is 
a  superintendent  of  police  for  the  county  of  Cumberland,  and  was 
appointed  under  2  &  3  Vict.  c.  93 :  that  statute  recites  1  &  2 
Wm.  4,  c.  41,  and  by  s.  8  enacts  that  a  constable  thereby  ap- 
pointed is  to  have  all  the  powers  of  a  constable  acting  under  any 
statute  made  or  to  be  made,  and  that  every  provision  of  the  recited 
Act  ^*  shall  be  deemed  to  extend  to  the  constables  appointed  under 
this  Act,"  with  certain  immaterial  exceptions.  1  &  2  Wm.  1 
c.  41,  relates  to  the  appointment  of  special  constables,  and  by  &5 
invests  them  with  all  the  powers,  authorities,  and  imTniiTiitips. 
pertaining  to  a  constable  by  the  common  law  or  by  any  statute ; 
and  by  s.  19  it  enacts  that  if  any  person  is  sued  for  anythiog: 
done  *'  in  pursuance  of  this  Act/'  the  action  shall  be  laid  in  the 
county  where  the  fact  shall  have  been  committed  and  notice  of 
action  shall  be  given.  The  judges  of  the  Queen's  Bench  Division 
have  held  that  the  protection  givto  by  s.  19  of  1  &  2  Wm.  4, 
c.  41,  extends  only  to  acts  which  were  intended  to  be  done  under 
the  powers  of  that  statute,  and  that  a  constable  appointed  under 
2  &  3  Yict.  c.  93,  is  entitled  only  to  the  same  protection  to  which 


stable  and  other  persons  so  appointed 
shall  be  swom  as  constables  before  a 
justice  of  the  county,  and  shall  have 
all  the  powers,  priyileges,  and  duties 
throughout  the  county,  and  also  in  all 
liberties  and  franchises  and  detached 
parts  of  other  counties  locaUy  situated 
within  such  county,  and  also  in  any 
county  adjoining  the  county  for  which 
they  are  appointed,  which  any  con- 
stable duly  appointed  has  within  his 
constablewick  by  virtue  of  the  common 
law,  or  of  any  statute  made  or  to  be 
made :  and  every  provision  of  the  first 


recited  Act  shall  be  deemed  to  esctend 
to  the  constables  appointed  imder  tki^^ 
Act,  except  as  to  the  toaiiw^'  of  their 
appointment  and  dismissal,  the  time 
for  which  they  shall  serve,  and  the 
manner  in  which  their  afiovrBDces 
shall  be  paid,  or  as  to  any  maUer 
herein  expressly  otherwise  provided.^ 
By  the  Contagious  Discaaee  (Ani- 
mals) Act,  1878  (41  &  42  Vict.  c.  74), 
s.  50,  various  duties  are  impoeed  upon 
constables  in  order  to  efFectoally  carrr 
out  the  provisions  of  the  statute. 
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he  would  have  been  entitled  if  he  had  been  appointed  a  special       1884 
constable  under  1  &  2  Wm.  4,  c.  41.    This  decision  was  erroiaeous :      bbtbok 
a  constable  appointed  under  2  &  3  Vict.  c.  93,  is  entitled  to  the     r^^J^ 
protection  created  by  s.  19  of  1  &  2  Wm.  4,  c  41,  whenever  he  is 
discharging  any  duty  imposed  upon  him  by  any  statute  then 
passed  or  to  be  thereafter  passed.    For  the  defendant  it  must  be 
admitted  that  upon  the  argument  for  him   the  words  'Hhis 
Act "  in  1  &  2  Wm.  4,  c.  41,  s.  19,  must  be  read  as  extending  to 
and  including  the  Contagious  Diseases  (Animals)  Act,  1878 ;  but 
this  interpretation  must  be  adopted,  in  order  that  constables  may 
be  fully  protected  in  the  discharge  of  their  duties. 

E.  Bidley,  for  the  plaintiff,  was  not  called  upon  to  argue. 

Bbett,  M.R.  The  matter  before  us  depends  wholly  upon  the 
grammatical  construction  of  the  English  language.  We  must 
take  it  that  a  constable  appointed  under  2  &  3  Vict.  c.  93,  has 
the  protection  of  1  &  2  Wm.  4,  c.  41,  for  some  purposes ;  but  he 
has  to  perform  certain  duties  under  the  Contagious  Diseases 
(Animals)  Act,  1878 ;  and  the  question  is  whether  he  is  protected 
by  1  &  2  Wm.  4,  c.  41,  for  an  act  done  by  him  in  pursuance  of 
the  Contagious  Diseases  (Animals)  Act,  1878.  The  protection 
given  by  s.  19  of  1  &  2  Wm.  4,  c.  41,  extends  only  to  things  done 
*^  in  pursuance  of  this  Act :"  can  these  words  apply  to  an  act  done  in 
pursuance  of  the  Contagious  Diseases  (Animals)  Act,  1878  ?  The 
word  ^*  this  "  is  important,  and  must  receiye  an  idiomatic  inter- 
pretation :  it  comprehends  all  things  done  in  pursuance  of  1  &  2 
Wm.  4,  c.  41,  and  it  means  to  refer  to  all  acts  which  a  constable 
might  do  by  yirtue  of  the  common  law  or  of  any  statute  existing 
at  the  date  of  passing  that  statute.  The  limits  of  a  special  con- 
stable's authority  are  defined  by  s.  5.  K  the  legislature  had 
enumerated  all  the  offences  in  respect  of  which  a  special  constable 
was  to  be  protected  by  1  &  2  Wm.  4,  c.  41,  s.  19,  the  enumeration 
would  be  found  to  include  all  the  offences,  for  which  he  might 
arrest  either  with  or  without  warrant,  or  as  to  which  he  might 
otherwise  act  by  yirtue  of  either  the  common  law  or  of  any  statute 
then  existing ;  but  this  enumeration  would  not  include  offences 
against  the  Contagious  Diseases  (Animals)  Act,  1878 ;  that  class 
of  offences  would  necessarily  be  excluded  from  the  enumeration^ 

3  D  2  2 
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1884        and  therefore  a  constable  appointed  under  2  &  3  Vict.  c.  93,  who 

BBY80N      commits  a  mistake  in  the  discharge  of  his  duty  pursuant  to  the 

RuaraxL.     Contagious  Diseases  (Animals)  Act^  1 878,  is  not  protected  by 

1  &  2  Wm.  4:,  c.  41y  s.  19.    The  legislature  either  designedly  or 

by  oversight  has  not  protected  him.    It  seems  to  me  that  the 

decision  of  the  Queen's  Bench  Diyision  was  right. 

BowEN,  L.J.  I  am  of  the  same  opinion.  We  cannot  concm 
in  the  argument  which  has  been  addressed  to  us,  without  doing 
yiolence  to  the  word  **  this "  occurring  in  1  &  2  Wm.  4,  c  41, 
s.  19 :  the  counsel  for  the  defendant  gives  it  a  meaning  differeot 
from  its  ordinary  and  natural  signification.  The  omission  t^ 
protect  a  constable  who  makes  a  mistake  in  discharge  of  his  doty 
under  the  Contagious  Diseases  (Animals)  Act,  1878,  may  hare 
arisen  from  either  accident  or  design ;  but  however  it  may  hftie 
occurred,  we  cannot  supply  it. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  2  &  3  Yict.  c.  93,  &  B, 
no  doubt  includes  the  provisions  of  1  &  2  Wm.  4,  c.  41,  s.  19,  for 
the  protection  of  constables ;  but  the  counsel  for  the  defendant 
wishes  us  to  hold  that  those  provisions  extend  to  the  protection 
of  acts  done  in  pursuance  of  a  subsequent  statute,  namely,  the 
Contagious  Diseases  (Animals)  Act,  1878.  I  tihink,  howerer,  that 
1  &  2  Wm.  4,  c.  41,  cannot  be  held  to  protect  acts  intended  U)  be 
^one  pursuant  to  that  statute,  even  although  the  duties  imposed 
upon  constables  by  it  are  of  an  analogous  character  to  those 
referred  to  in  1  &  2  Wm.  4,  c.  41. 

Judgment  for  the  plaifdif 

Solicitors  for  plaintiff:  J9eK,  Brodrick^  &  Cfratf,  for  L  C.  d: 
H,  F.  LaeJchart,  Hexham. 

Solicitor  for  defendant :  /.  L.  Morris, 

J.B.H. 
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.  LLOYD,  Appellaht;  LLOYD,"  Rkspondbht.  J885 

Oam&^Preveniion  of  Poaching—Search  by  ConstaUe  in  Highway^Seizure—     ^a*^  ^^' 

25  &  26  Viet.  e.  114,  s.  2. 

A  police  constable  saw  the  appellant  in  a  highway  with  some  rabbits  slung 
over  his  back.  The  appellant  left  the  highway  and  ran  across  a  meadow 
followed  by  the  police  constable,  and  on  being  overtaken,  at  a  distance  from 
the  highway,  he  threw  the  rabbits  on  the  ground,  and  they  were  then  and  there 
taken  possession  of  by  the  police  constable.  On  appeal  against  a  conviction 
under  25  &  26  Vict.  c.  114,  s.  2  :— 

HM^  that  the  conviction  was  right. 

Turner  v.  Morgan  (Law  Rep.  10  C.  P.  587)  commented  on. 

Case  stated  by  justices  on  an  infonnation  by  the  respondent, 
one  of  the  police  constables  for  the  county  of  Hereford,  against 
the  appellant  under  25  &  26  Yict.  c.  114,  s.  2,  for  that,  on  the 
20th  of  September,  1884,  at  Burghill,  in  the  said  county,  he  was 
lawfully  searched  by  the  respondent  in  a  highway  there  situated, 
the  respondent  then  haying  good  cause  to  suspect  him  of  coming 
from  land  where  he  had  been  unlawfully  in  search  of  game,  and 
of  haying  in  his  possession  game  unlawfully  obtained,  and  there 
being  then  and  there  found  upon  him  upon  such  search  certain 
game,  to  wit»  twenty-one  rabbits. 

The  statute  25  &  26  Vict.  c.  114,  entitled  "  An  Act  for  the 
prevention  of  poaching,"  by  s.  2  enacts,  *^  It  shall  be  lawful  for 
any  constable  or  peace  o£Scer,  in  any  county,  borough,  or  place 
in  Great  Britain  and  Ireland,  in  any  highway^  street,  or  public 
place,  to  search  any  person  whom  he  may  haye  good  cause  to 
suspect  of  coming  from  any  land  where  he  shall  have  been  unlaw- 
fully in  search  or  pursuit  of  game,  or  any  person  aiding  or  abetting 
such  person,  and  having  in  his  possession  any  game  unlawfully 
obtained,  or  any  gun,  part  of  gun,  or  nets  or  engines  used  for 
killing  or  taking  game,  and  also  to  stop  and  search  any  cart  or 
other  conveyance  in  or  upon  which  such  constable  or  peace  ofiScer 
shall  haye  good  cause  to  suspect  that  any  such  game  or  any  such 
article  or  thing  is  being  carried  by  any  such  person,  and  should 
there  be  found  any  game  or  any  such  article  or  thing  as  afore- 
said upon  any  such  person,  cart,  or  other  conveyance,  to  seize 
and  detain  such  game,  article,  or  thing ;  and  such  constable  or 
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1885  police  officer  shall  in  sach  case  apply  to  some  justice  of  the  peace 
Ll^yd  for  a  summons  citing  such  peison  to  appear  before  two  jostioes  of 
the  peace  assembled  in  petty  sessions,  as  provided  by  the  18  &  19 
of  her  present  Majesty,  c.  126,  s.  9,  as  £ar  as  regards  England 
and  Ireland,  and  before  a  sheriff  or  any  two  justices  of  the  peace 
in  Scotland ;  and  if  such  person  shall  have  obtained  such  game 
by  unlawfully  going  on  any  land  in  search  or  pursuit  of  game,  or 
shall  have  used  any  such  article  or  thing  as  aforesaid,  for  unlaw- 
fully killing  or  taking  game,  or  shall  have  been  accessory  ther^ 
such  person  shall,  on  being  convicted  thereof,  forfeit  and  pay  any 
sum  not  exceeding  five  pounds,  and  shall  forfeit  such  game,  guns, 
parts  of  guns,  nets,  and  engines ;  and  the  justices  shall  direct  the 
same  to  be  sold  or  destroyed  •  .  •  •" 

At  the  hearing  of  the  information  the  following  facts  were 
proved : — 

Between  five  and  six  o'clock  in  the  morning  the  respondeat 
was  standing  upon  a  footpath,  which  was  a  highway,  and  saw  the 
appellant  in  company  with  two  other  men  walking  towards  him 
along  the  highway.  One  of  the  other  men  had  a  bag  upon  his 
back,  and  the  appellant  had  a  number  of  rabbits  slung  across  his 
shoulder.  As  soon  as  the  appellant  saw  the  respondent  he  left 
the  highway  and  ran  across  two  meadows.  The  respondent 
followed  and  overtook  him,  when  the  appellant  threw  the  rabbits 
on  the  ground,  and  the  respondent  took  possession  of  them.  The 
spot  at  which  the  rabbits  were  so  seized  was  distant  200  yards 
at  least  from  any  highway.  From  the  time  when  the  respondent 
first  saw  the  appellant  and  the  rabbits  on  the  highway,  until  he 
seized  the  rabbits,  he  never  lost  sight  of  the  appellant  or  the 
rabbits.  • 

The  solicitor  for  the  appellant  contended  that  he  ought  not  to 
be  convicted,  because  the  rabbits  were  not  actually  seized  by  the 
constable  in  a  highway.  The  justices,  however,  were  of  opinion 
that  as  the  rabbits  were  seen  in  the  possession  of  the  appellant 
while  he  was  in  the  highway,  and  were  seized  without  ever 
having  been  lost  sight  of,  the  requirements  of  the  statute  as  to 
seizure  were  complied  with,  and  they  convicted  him. 

The  question  for  the  opinion  of  the  Court  was,  whether  upon 
the  above  statement  of  facts,  the  justices  came  to  a  correct 
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decision  in  point  of  law  in  holding  that  there  was  a  good  seizure       1885 
of  the  rabbits.  Llotd 


0.  H.  Anderson^  for  the  appellant  The  conviction  cannot  be 
.supported.  It  is  dear  that  the  search  must  take  place  in  the 
highway,  street^  or  public  place :  Clarke  v.  Otitwder  (1) ;  and  in 
that  case  Brett,  J.,  expressed  an  opinion  that  the  seizure  and 
detainer  of  the  game  must  also  be  in  the  highway*  There  is  no 
break  in  the  section,  and  the  words  *^  in  any  highway,"  govern  all 
that  follows;  consequently . in  Tvmer  v.  Morgan  (2)  the  Court 
expressly  decided  in  accordance  with  the  opinion  exiwessed  by 
Brett,  J.,  in  the  former  case* 

W.  JEL  Smith,  for  the  respondent.  The  cases  do  not  apply,  for 
in  neither  case  was  it  necessary  to  decide  that  the  seizure  must 
be  in  the  highway,  because  in  neither  case  had  there  been  any 
seaich.  Here  there  was  what  is  equivalent  to  search,  that  is, 
the  game  was  actually  seen  on  the  appellant  in  the  highway. 
What  followed  was  one  continuous  act.  It  might  be  that  if  the 
search  was  at  one  time  and  the  seizure  at  another  both  would 
have  to  be  in  the  highway,  but  it  cannot  have  been  intended  that 
no  pursuit  should  take  place,  and  that  the  suspected  person  could, 
^top  the  action  of  the  constable  by  throwing  the  game  off  the 
.highway. 

(7.  H.  Andenan,  in  reply. 

Mathew,  J.  I  am  of  opinion  that  this  conviction  should  be 
upheld.  It  is  said  that  on  the  true  construction  of  the  statute 
the  justices  had  no  jurisdiction  to  convict  unless  each  of  two 
conditions  were  complied  witl^  the  first  that  the  defendant  should 
be  searched  in  a  highway,  and  the  second  that  the  game  should 
be  seized  in  the  highway.  When  I  turn  to  the  Act  I  find  no 
such  words  as  would  support  this  suggestion.  All  that  is  neces- 
sary under  the  Act  is  that  the  suspected  person  should  be 
searched  in  the  highway,  and,  that  having  been  done,  that  the 
game  found  should  be  seized  and  detained  by  the  constable.  It 
is  indicated  that  the  search,  seizure,  and  detainer  should  take 

(1)  Law  Bep.  4  a  P.  638.  (2)  Law  Rep.  10  C.  P.  587, 
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1885  place  then  and  there,  but  to  suppose  that  all  must  of  neeesnty 
Lloyd  take  place  in  the  highway  would  lead  to  this  result,  that  ike 
Lloys.  pei^i^  searched  and  found  to  have  game  on  him  might  get  rid  of 
all  liability  by  throwing  the  game  over  a  fence  before  the  con- 
stable was  able  to  seize  it.  Mr.  Anderson  relied  on  two  cases  in 
support  of  his  contention.  In  each  case  the  facts  were  pecolkr, 
and  each  case  differed  from  the  one  now  before  us,  because  m 
neither  did  [the  seizure  take  place  then  and  there  at  the  time  of 
search.  In  Clarke  v.  Crowder  (1)  there  was  no  search  at  all,  and 
nothing  was  found  on  the  accused.  In  Tvrner  v.  Morgan  (2) 
nothing  was  seen  but  a  bulky  parcel,  and  at  a  consideiaUe 
interval  afterwards  the  constable  was  able  to  trace  that  porDel 
into  a  place  which  was  not  a  highway,  street,  or  public  |dace. 
In  Clarke  v.  Crowder  (1)  Byles,  J.,  states  what  are  the  require- 
ments of  the  statute,  which  when  complied  with  will  empower 
the  justices  to  convict ;  they  are  that  the  accused  must  be  found 
in  a  highway,  street,  or  public  place ;  secondly,  a  constable  or 
peace  officer  must  have  good  ground  to  suspect  that  he  is  oomin^ 
from  land  where  he  has  been  unlawfully  in  search  or  pursuit  of 
game ;  thirdly,  he  must  have  in  his  possession  some  game  unlaw- 
fully obtained,  or  a  gun  or  part  of  a  gun,  or  net  or  engine  for 
taking  or  killing  game ;  fourthly,  the  game  or  other  article  or 
thing  must  have  been  found  on  him.  These  conditions  existed 
in  the  present  case,  and  it  appears  to  me  we  should  be  r»idezing 
the  Act  a  nullity  if  we  adopted  the  conclusion  to  which  Mr. 
Anderson  invites  us.  We  are  not  concluded  by  authority,  though 
some  of  the  learned  judges  who  decided  the  former  cases  were  of 
opinion  that  the  game  or  article  must  be  seized  in  the  highway. 
The  results  of  so  holding  could  hardly  have  been  present  to  the 
minds  of  the  learned  judges  who  gave  those  opinions,  which  were 
not  necessary  for  the  decision  of  the  cases  before  the  Courts,  and 
cannot  be  taken  to  bind  us  in  this  case. 

Smith,  J.  I  am  of  the  same  opinion.  But  for  the  two  cas& 
cited  to  us,  I  should  have  thought  the  matter  clear.  This  is 
a  statute  which  is  declared  to  be  an  Act  for  the  preventi(»i  of 

(1)  Law  Rep.  4  C.  P.  638.  (2)  Law  Bep.  10  C.  P.  687. 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  729 

poaching,  and  that  object  is  carried  ont  by  giving  power  to  a  1885 
constable  to  stop,  in  a  highway,  street,  or  pnblic  place,  persons  who  llotd 
are  coming  back  from  poaching.  The  Act  says  that  a  person  lloyd 
searched  must  be  in  a  highway,  street,  or  public  place,  and  it 
goes  on  to  enact  that  should  there  be  found  any  game  upon  such 
person  (that  is,  the  person  who  is  in  the  highway  and  has  been 
there  searched),  the  constablemay  seize  and  detain  it.  The  seizure 
and  detainer  must  then  and  there  follow  the  search,  so  as  to  be 
one  transaction.  There  are  no  words  in  the  statutef  which  say 
that  the  seizure  must  be  at  the  very  spot  where  the  search  takes 
place  or  that  it  shall  be  in  the  highway.  I  wish  to  say  that  I  do 
not  think  the' justices  would  have  jurisdiction  to  convict  if,  after 
a  search  in  the  highway,  the  constable  let  the  suspected  person 
go  away,  and  then  afterwards  went  after  him  and  seized  and 
detained  the  game.  In  this  case  the  constable  saw  the  rabbits 
upon  the  prisoner,  and  it  has  been  decided  that  that  is  sufficient 
to  satisfy  the  requirements  of  the  statute  as  to  search  and  find- 
ing :  Clarke  v.  Crowder.  (1)  But  it  is  said  if  a  man  who  has  been 
searched  gets  off  the  highway,  the  constable  is  functus  officio. 
Such  a  construction  would  render  the  section  a  nullity,  for  all 
that  a  man  who  has  been  searched  would  have  to  do  would  be  to 
throw  the  game  over  a  hedge  or  into  a  ditch  by  the  side  of  the 
highway  and  he  would  be  free.  This  does  not  seem  to  me  to 
be  a  reasonable  construction  of  the  statute ;  nor  is  it  what  the 
statute  says.  Are  we  then  concluded  by  authority  ?  In  Clarke 
V.  Crowder  (1)  there  was  no  search  in  a  highway,  and  conse- 
quently no  jurisdiction  in  the  justices.  In  Turner  v.  Morgan  (2) 
there  was  no  search,  but  Brett,  J.,  is  reported  to  have  repeated 
what  he  said  in  the  former  case.  But  it  was  not  necessary  in  this 
last  mentioned  case  to  decide  whether  the  seizure  and  detainer 
must  be  in  a  highway,  for  there  was  no  finding  of  game  on  the 
appellant,  and  consequently  no  legal  seizure  and  detainer  at  all. 
The  game  was  found  in  the  possession  of  some  one  else,  and  none 
of  the  matters  required  to  give  jurisdiction  existed.  I  think  that 
if  Brett,  J.,  had  had  the  effect  of  such  a  decision — namely,  that 
the  statute  would  be  rendered  nugatory  in  the  way  I  have  pointed 
out — present  to  his  mind,  he  would  not  have  used  the  expressions 

(1)  Law  Rep.  4  C.  P.  638.  (2)  Law  Rep.  10  0.  P.  587. 
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1885        he  is  reported  to  have  naed.    For  these  reasons  I  think  our  jndg- 
Lloyd      ment  must  be  for  the  respondent. 

JvdgmerUfor  (he  respondent. 

Solicitors  for  appellant :  8.  &  C.  Bchinson  &  Wilkins,  f(^ 
Gurrold  dt  Matthews,  Hereford. 

Solicitors  for  respondent :  Hunt  &  Son,  for  Symonds  <t  -Son, 
Hereford. 


Mareh  24.      the  sANDQATE  LOCAL  BOARD,  Appkllasto;  PLEDGE,  Respokdest. 

Justices — C<ue,  Fower  of  Justices  to  state — Summary  Jurisdiction  Ad  {^&^ 
Vict,  c.  49),  s.  ZS'-Order,  DetemUnaHon,  or  other  Frooeeding  <fa  Comi « 
Summary  Jurisdiction — Qeneral  District  RaJte,  Order  for  Faymaii  (f— 
Public  Health  Act,  1875  (38  A  39  Vict.  c.  55),  s.  2ISQ^Functions<^Jnitm 
in  emfcrdng  General  District  Bate, 

A  special  case  may  be  stated  by  justices  under  the  33rd  section  of  the  Sum- 
mary Jurisdiction  Act,  1879,  upon  an  application  to  enforce  payment  of  i 
general  district  rate  under  the  256th  section  of  the  Public  Health  Act,  187i 

On  an  application  \mder  the  last-mentioned  section  to  enforce  a  genenl 
district  rate  good  on  the  face  of  it,  the  justices  may  not  refuse  to  make  in 
order  for  payment  of  the  rate  on  the  ground  that  there  is  a  concurrent  rate  made 
for  the  same  purpose. 

Case  stated  by  justices  under  the  Summary  Jurisdiction  Act 
(42  &  43  Vict.  c.  49),  s.  33. 

The  feu^ts  stated  by  the  case,  so  fiear  as  material  to  this  lepoit, 
were  as  follows : — 

The  appellants,  the  local  board  for  the  district  of  Sandgate, 
had  made  a  complaint  against  the  respondent  for  non-payment 
of  a  general  district  rate  dated  the  4th  of  March,  1884.  At  tlie 
hearing  of  the  complaint  it  appeared  that  a  general  district  nte 
had  been  made  and  sealed  by  the  appellants,  bearing  date  ibe 
11th  of  February,  1884,  for  the  purpose,  as  appeared  horn  tbe 
estimate  entered  in  the  rate-book,  of  defraying  the  costs  of  an 
action  in  which  the  appellants  had  been  unsuccessfuL  The  ts^ 
so  made  was  not  duly  published  subsequently  in  accordance  with 
the  statutory  directions  in  that  behalf,  and  therefore  the  appel* 
lants  thought  it  better  not  to  collect  it,  but  passed  a  resolution 
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that  fresh  notice  should  be  given  of  the  making  of  the  rate,  and       1885 
that  the  rate  should  be  le-made.    Notice  was  given  accordingly,    Sakdoate 
and  a  ftesh  heading,  bearing  date  the  4th  of  March,  having  Loc^^^mi 
been  interleaved  in  the  rate-book  between  the  estimate  and  the     Puawc 
heading  of  the  rate  of  the  11th  of  February,  the  board  on  the 
4th  of  March  passed  a  resolution  that  the  rate  of  the  11th  of 
February  should  be  re-executed  or  made,  and  that  the  seal  of  the 
board  should  be  affixed  accordingly,  and  the  seal  was  affixed 
aocordingly  thereto.    It  farther  appeared  that  upon  demand 
being  made  the  respondent,  who  was  one  of  the  persons  rated,  had 
failed  to  pay  the  rate. 

It  was  objected  on  behalf  of  the  respondent  that  it  appeared 
from  the  rate-book  and  the  evidence  given  that  there  were  two 
ooncuxrent  rates  made  for  the  same  purpose,  viz.,  the  rate  of  the 
11th  of  February  and  that  of  the  4th  of  March,  and  that  the 
appellants  had  no  power  to  abandon  the  rate  of  the  11th  of 
February,  which  was  a  valid  rate  notwithstanding  the  want  of 
due  publication.  It  was  contended,  in  substance,  for  the  appel- 
lants that  there  were  not  really  two  rates  but  one ;  that  if  the 
rate  of  the  11th  of  February  was  invalid,  the  rate  of  the  4th 
of  March  was  good,  and,  if  the  rate  of  the  4th  of  March  was  bad, 
the  rate  of  the  11th  of  February  was  good,  and  the  appellants 
were  still  entitled  to  collect  it,  and  that  the  summons  might 
be  amended  and  made  applicable  to  the  February  rate.  The 
magistrates  were  of  opinion  that  the  rate  of  the  4th  of  March 
was  not  a  good  rate  on  the  face  of  it,  because  in  the  same  rate- 
book there  was  evidence  of  there  being  concurrent  rates  for  the 
same  purpose;  that  the  rate  of  the  11th  of  February  was  en- 
forcible  and  could  not  be  abandoned ;  and  that  they  could  not 
amend  the  summons  as  suggested.  They  therefore  dismissed  the 
complaint.  The  question  for  the  Court  was  in  substance  whether 
the  decision  of  the  magistrates  was  correct. 

O.  Denmauj  for  the  respondent,  took  the  preliminary  objection 
that  the  justices  had  no  power  to  state  the.  special  case.  The 
functions  of  the  magistrates  upon  a  summons  under  the  256th 
section  of  the  Public  Health  Act,  1875,  are  ministerial  only. 
The  word  **  may  **  in  that  section  must  be  read  imperatively :  In  re 
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1885        Neath  and  Brecon  By.  Co.  (1) ;  and,  upon  the  production  of  a  nte 

Sandoatb    valid  upon  the  fi^ce  of  it,  the  justices  have  no  power  to  go  behind 

Local  BoABD  j^  ^^^  inquire  into  its  validity  with  regard  to  extrinsic  matters; 

Plbdge.     they  are  bound  to  enforce  it.    When  the  justices  act  ministeriallTr 

not  judicially,  the  proceeding  by  special  case  is  not  applicable; 

but  the  proper  remedy,  if  they  refuse  to  act,  is  by  mandamus  or 

rule  under  Jervis's  Act.    It  has  been  held  with  regard  to  the 

poor-rate  that  on  an  application  for  a  warrant  of  distress  there 

was  no  power  to  state  a  case  under  20  &  21  Yict.  c.  43  :  Ex  parte 

May,  (2) 

[Mathew,  J.  The  question  here  turns  on  the  language  of  the 
33rd  section  of  the  Summary  Jurisdiction  Act,  1879,  which  differs 
from  that  of  20  &  21  Yict.  c.  43.] 

Meadows  White^  Q.O.  (B.  Cunningham  Olen,  with  him),  for  the 
appellants.  The  poor-rate  cases  are  not  applicable.  The  lan- 
guage of  the  enactment  relating  to  the  enforcement  of  pooi-iate 
(43  Eliz.  c.  2,  s.  4),  differs  from  that  of  the  256th  section  of  tbe 
Public  Health  Act,  1875,  with  regard  to  the  general  district  rate. 
The  magistrates  do  not  act  as  a  Court  in  granting  distress  warrants 
for  poor-rate,  and  therefore  cannot  state  a  case^  but  the  applicatioD 
under  the  Public  Health  Act  for  an  order  for  payment  of  the 
rate  is  to  be  to  a  court  of  summary  jurisdiction.  Again,  20  &  21 
Yict.  c.  43,  8.  2,  only  applied  when  there  was  a  determination  on 
an  information  or  complaint,  properly  so  called,  which  was  not 
the  case  when  the  application  was  for  the  issue  of  a  distress 
warrant  for  poor-rates.  Under  the  Summary  Jurisdiction  Act, 
s.  38,  wherever  a  person  is  aggrieved.by  any  order,  determination, 
or  other  proceeding  of  a  court  of  summary  jurisdiction,  a  case 
may  be  stated.  It  is  contended  that  the  language  was  purposely 
made  wider  than  that  of  20  &  21  Yict.  c.  43. 

G.  Denman,  in  reply.  It  has  been  held  in  Beg.  v.  Priet  (3), 
that  the  Summary  Jurisdiction  Act  has  made  no  difference  in 
the  law  with  regard  to  applications  to  enforce  poor-rates.  It  is 
contended  that  it  is  equally  inapplicable  in  the  case  of  a  general 
district  rate.  There  is  nothing  in  the  language  of  the  Summarr 
Jurisdiction  Act,  s.  33,  to  shew  that  it  was  intended  to  apply 

(1)  Law  Rep.  9  Ch.  263.  (2)  31  L.  J.  (M.C.)  161. 

(3)  6  Q.  B.  D.  300. 
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where  the  functions  of  the  justices  are  not  judicial  but  ministerial       1885 
only.    The  provisions  of  the  256th  section  of  the  Public  Health    sahdoate 
Act,  1875,  are  substantially  identical  with  those  of  the  repealed  Loo^^^o^^ 
Public  Health  Act,  1848, 11  &  12  Vict  c.  63,  s.  103,  and  it  was     i^ow". 
held  under  that  section  that  the  functions  of  the  justices  were 
ministerial  :  Beg.  v.  Newman  (1) ;  WdLker  v.  Great  Western  Rtj, 
Co.  (2) 

[Mathew,  J.  We  are  of  opinion  that  the  preliminary  objec- 
tion cannot  be  sustained]. 

Meadows  White,  Q.C.  (B.  Cunningham  Glen,  with  him),  for  the 
appellants,  proceeded  to  argue  the  case.  The  rate  was  on  the 
face  of  it  perfectly  good.  The  justices  could  not  go  behind  it 
and  inquire  into  the  question  whether  there  was  a  concurrent 
rate.  The  existence  of  a  concurrent  rate  would  not  render  the 
rate  a  nullity.  At  the  utmost  it  is  only  matter  of  appeal  to  the 
quarter  sessions  on  the  ground  that  the  second  rate  is  excessive 
and  unnecessary. 

G.  Denman,  for.  the  respondent.  The  objection  may  be  said  to 
have  appeared  on  the  rate  itself,  for  the  fact  of  the  existence  of 
the  concurrent  rate  could  not  but  be  observed  by  the  magistrates 
on  looking  at  the  rate  of  the  4th  of  March  in  the  rate-book.  [He 
cited  Beg.  v.  Fordham.  (3)] 

Mathew,  J.  It  appears  to  me  that  the  magistrates  ought  to 
have  made  an  order  to  enforce  payment  of  the  rate  on  the  short 
ground  that  there  was  laid  before  them  a  rate  perfectly  good  on 
the  huce  of  it.  There  are  numerous  authorities  to  shew  that,  under 
such  circumstances,  the  duty  of  the  magistrates  was  ministerial 
only.  The  objection  taken  before  the  magistrates  was  that  the 
rate,  which  on  the  fieice  of  it  appears  to  be  a  valid  rate,  must  be 
treated  as  invalid,  because  it  appeared  from  the  rate-book  that 
there  was  in  existence  a  previous  rate  for  the  same  purpose  upon 
the  same  property.  I  do  not  think  that  the  magistrates  could  go 
into  the  question.  It  seems  to  me  that  on  the  application  to  the 
court  of  summary  jurisdiction  to  enforce  the  rate,  such  rate  being 
good  on  the  face  of  it,  the  magistrates  could  not  go  behind  it  and 
ought  to  have  made  the  order. 

(1)  29  L.  J.  (M.C.)  117.        (2)  2  E.  &  E.  326;  29  L.  J.  (M.C.)  107. 

(3)  3  P.  &  D.  95 ;  11  Ad.  &  E.  73. 
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1885  Smith,  J.    I  agree.    I  wish  to  make  a  few  obeervations  on  the 

Sakdoate^  question  whether  there  was  power  to  state  a  case.  I  do  ncrf 
LocAL^BoABD  cQngi^jej  ti^at,  in  holding  that  there  was,  we  are  in  any  way  oyer- 
^^^^^^  ruling  any  of  the  preyious  cases.  The  cases  with  regard  to  the 
poor-rate  decided  under  20  &  21  Vict.  c.  43,  s.  %  are  not,  as  it 
seems  to  me,  applicable.  That  enactment  refers  only  to  detenni- 
nations  by  justices  of  an  information  or  complaint,  and  the  cases 
have  accordingly  decided  that  under  that  statute  the  pow»  to 
state  a  case  was  limited  to  cases  where  there  had  been  an  adjudi- 
cation upon  an  information  or  complaint.  The  present  case  tams. 
as  it  seems  to  me,  on  different  considerations.  This  is  not  a 
question  of  a  poor-rate  but  of  a  rate  under  the  Public  Health  Act 
1875.  The  256th  section  of  that  Act  provides  that,  when  a  person 
rated  fails  to  pay  the  rate,  any  justice  may  summon  the  defaulter 
to  appear  before  a  court  of  summary  jurisdiction  to  shew  cause 
why  the  rate  in  arrear  shall  not  be  paid,  and  the  court  may  make 
an  order  for  payment  of  the  same.  The  application  to  enforce 
the  rate  having  thus  to  be  made  before  a  court  ^f  summary  juris- 
diction the  question  is  whether  there  is  power  to  state  a  special 
case  under  the  Summary  Jurisdiction  Act,  1879.  The  33rd 
section  of  that  Act  enacts  that  ''any  person  aggrieved  who  desires 
to  question  a  conviction,  order,  determination,  or  other  proceeding 
of  a  court  of  summary  jurisdiction,  on  the  ground  that  it  is 
erroneous  in  point  of  law  or  in  excess  of  jurisdiction,  may  apply 
to  the  Court  to  state  a  special  case,  &c."  The  question  therefore 
is  whether  there  is  here  ''  any  person  aggrieved  who  desires  to 
question  an  order,  determination,  or  other  proceeding  of  a  court 
of  summary  jurisdiction  on  the  ground  that  it  is  erroneous  in 
point  of  law."  I  think  that  the  appellants  here  come  within 
that  description.  For  these  reasons  it  seems  to  me  that  the 
previous  cases  that  have  been  relied  upon  do  not  apply,  and 
that  there  was  power  to  state  a  special  case. 

Cdise  remiUed. 

Solicitors  for  appellants :  Talbot  dt  Tasker,  for  A.  D.  dk  L.  /. 
Brochman. 

Solicitor  for  respondent :  J.  Minter. 
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[IN  THE  OOUBT  OP  APPEAL.]  1884 

0^.27. 
BURGESS  V.  CLARK  a»d  Akothkb.  

Looai  Government  Acta — Officer  of  Local  Board — *'  Ooncemed  or  interested  in 
any  largain  or  contract "  with  Board — Demise  of  Rooms  to  Local  Board — 
'^AUotvance''  in  addition  to  Salary^-Publie  Health  Act,  1876  (38  dk  39 
Vict,  c  56),  88. 174, 175, 189, 193,  265. 

A  demise  of  rooms  is  a  ''  bargain  or  contract "  within  the  meaning  of  8.  193 
of  the  Public  Health  Act,  1875,  and  if  an  officer,  employed  by  a  local  board  consti* 
tuted  tmder  that  statute,  lets  rooms  to  the  board  at  a  rent  payable  by  it  to  him, 
although  the  rooms  are  used  by  it  in  the  transaction  of  its  business,  he  becomes 
liable  to  the  penalty  imposed  by  that  section;  for  the  rent  payable  by  the 
local  board  cannot  be  considered  as  an  "  allowance  "  to  the  officer  in  addition  to 
his  salary  within  the  meaning  of  ss.  189, 193,  it  being  unconnected  with  the 
l)erfonnance  of  any  services  in  the  course  of  his  emplojrment  under  the  board. 

9  ?  Action  to  recoyer  penalties  under  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  a.  193. 

The  action  came  on  for  trial  at  the  Winter  Assizes,  1883,  held 
for  Wiltshire,  before  Cave,  J.,  when  the  following  facts  were 
proved : — 

In  the  year,  1873  the  defendants,  who  were  solicitors  at  Trow- 
bridge, entered  into  an  arrangement  with  the  local  board  for 
Trowbridge,  whereby  the  members  of  the  board  should  have  the 
use  of  a  room  belonging  to  the  defendants,  and  the  use  of  an  iron 
safe,  at  the  rent  of  12/.  a  year,  including  cleaning,  warming,  and 
lighting.  The  room  continued  in  the  occupation  of  the  local 
board  down  to  1877,  when  the  defendants  were  appointed  clerks 
to  the  local  board  at  the  rate  of  90Z.  a  year, ''  all  out  of  pocket 
expenses  and  conveyances  to  be  paid  in  addition  to  the  salary." 
In  1880  the  local  board  were  in  want  of  a  room  for  the  use  of 
their  surveyor,  and  they  agreed  to  hire  another  room  of  the 
defendants,  also  at  the  rate  of  121.  The  terms  of  the  resolution  of 
the  local  board  hiring  the  rooms  were  as  follows : — '^  That  the 
clerks  be  allowed  in  addition  to  their  salary  the  sum  of  127.  for 
the  use  and  occupation  of  their  large  room  for  board  and  com- 
mittee meetings,  and  the  sum  of  12Z.  for  the  front  room  for  the 
use  of  the  surveyor  of  the  board.  Six  months'  notice  from  any 
quarter  by  either  party  to  determine  this  arrangement."    The 
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rent  of  24Z.  a  year  continued  to  be  paid  to  the  defendants  by  the 
local  board  for  the  use  of  the  two  rooms,  and  the  last  payment 
before  action  was  made  about  six  months  before  action,  namely, 
on  the  2nd  of  January,  1883,  the  writ  of  summons  being  issued 
on  the  12th  of  July,  1883. 

The  jury  having  been  discharged  by  consent,  Cave,  J.,  was  of 
opinion  that  the  defendants  had  incurred  the  penalty  imposed  by 
the  Public  Health  Act,  1875,  s.  193,  and  judgment  was  entered 
for  the  plaintiff  for  one  penalty  of  50Z. 

The  defendants  appealed. 

Ambrose^  Q.O.,  and  A.  J.  H.  CoUins,  Q.G.,  for  the  defendants. 
The  defendants  are  not  liable  to  the  penalty  imposed  by  the 
Public  Health  Act,  1875,  s.  193.  (1)    A  contract  for  letting  rooms 


(1)  By  the  Public  Health  Act,  1875, 
(38  &  39  Vict.  c.  55),  s.  4  (interpre- 
tation clause),  "  Lands  include  mes- 
suages, buildings,  lands,  easements, 
and  hereditaments  of  any  tenure." 

Sect.  174  contains  certain  regulations 
as  to  the  making  of  contracts  by  loocd. 
boards,  "  whereof  the  value  or  amount 
exceeds  50^.,"  and  also  further  regula- 
tions as  to  the  making  of  contracts 
"  of  the  yalue  or  amount  of  100^  or 
upwards." 

By  s.  175  "  any  local  authority  may 
for  the  purposes  and  subject  to  the 
provisions  of  this  Act  purchase,  or 
take  01^  lease,  sell,  or  exchange  any 
lands,  whether  situate  within  or  with- 
out their  district." 

By  s.  189  "  every  urban  authority 
shall  from  to  time  appoint  fit  and 
proper  persons  to  be  medical  officer  of 
health,  surveyor,  inspector  of  nui- 
sances, clerk,  and  treasurer  .... 
The  urban  authority  may  pay  to  the 
officers  and  servants  so  appointed  or 
employed  such  reasonable  salaries, 
wages,  or  allowances,  as  the  urban 
authority  may  think  proper." 

By  B.  193,  "  officers  or  servants  ap- 
pointed or  employed  under  this  Act 


by  the  local  authority  shall  not  in  any- 
wise be  concerned  or  interested  in  tnv 

m 

bargain  or  contract  with  such  autho- 
rity for  any  of  the  purpoeee  of  this  Act. 

"  If  any  such  officer  is  so  concerned 
or  interested,  or,  under  colour  of  lu5 
office  or  employment,  exacts  ix  accepts 
any  fee  or  reward  whatsoever  other  than 
his  proper  salary,  wages,  and  allow- 
ances, he  shall  be  incapable  of  after- 
wards holding  or  continuing  in  any 
office  or  employment  under  this  Act, 
and  shall  forfeit  and  pay  the  som  of 
50^,  which  may  be  recovered  by  any 
person,  with  full  costs  of  smt,  by 
action  of  debt." 

By  s.  265,  *'  no  matter  or  thing  done, 
and  no  contract  entered  into  by  aoy 
local  authority  or  joint  board,  or  port 
sanitary  authority,  and  no  matter  or 
thing  done  by  any  member  of  such 
authority,  or  by  any  officer  of  such 
authority,  or  other  person  whomso- 
ever acting  under  the  diraction  uf 
such  authority,  shall,  if  the  matter  or 
thing  were  done,  or  the  contract  were 
entered  into  bon&  fide  for  the  purpose 
of  executing  this  Act,  subject  them  or 
any  of  them  personally  to  any  action, 
liability,  claim,  or  demand  whatsoever ; 
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is  not  a  ^'  bargain  or  contract "  within  the  meaning  of  that  section,  1884 
which  is.  aimed  at  contracts  for  buying  or  selling  lands  or  chattels,  bubgbss 
or  at  all  events,  at  contracts  snch  as  are  mentioned  in  s.  174.. 
Purther,  by  s.  175  the  local  board  have  unlimited  power  to  take 
on  lease  *'  any  lands,  whether  situate  within  or  without  their  dis- 
trict." The  word  ''  lands  "  will  include  rooms,  and  as  the  local 
board  could  lawfully  hire  any  rooms  for  the  purposes  of  the  Act, 
surely  it  was  lawful  for  the  defendants  to  let  their  rooms  to  the 
board.  Moreover  the  defendants  are  protected  by  s.  265;  the 
contract  for  the  hire  of  the  rooms  was  a  contract  entered  into  by 
the  local  authority ;  the  defendants  were  clerks  to  the  local  board, 
and  in  letting  the  rooms  they  were  acting  under  its  direction ; 
there  was  no  evidence  of  a  corrupt  motive,  and  it  is  plain  that 
the  defendants  were  acting  bona  fide.  At  all  events,  the  pay- 
ment of  rent  was  an  '^  allowance  "  made  by  the  local  board  to  the 
defendants  in  addition  to  their  salary ;  it  was,  therefojre,  repognised 
and  rendered  lawful  by  ss.  189, 193. 

Arthur  Charle$y  Q.C.f  and  Charles  Mathews,  for  the  plaintiff, 
were  not  called  upon  to  argue. 

Brett,  M.B.  The  first  point  to  be  determined  is  whether 
there  was  any  kind  of  bargain  or  contract  between  the  local 
board  and  the  defendants.  There  was  a  demise  of  rooms  by  the 
defendants  to  the  local  board,  there  was,  therefore,  a  bargain 
or  contract  for  the  exclusive  use  and  occupation  of  them :  and 
consequently  there  was  a  bargain  or  contract  of  some  kind 
between  the  local  board  and  the  defendants.  It  has  been  urged, 
however,  that  the  demise  of  rooms  is  not  a  "  bargain  or  contract " 
within  the  meaning  of  the  Public  Health  Act,  1875,  s.  193,  and 
it  has  been  contended  that  the  only  bargains  or  contracts  within 
the  enactment  are  bargains  or  contracts  for  purchase  or  sale  of 
lands  or  chattels ;  but  it  has  a  larger  operation.  Sect.  193  was 
enacted,  not  for  the  punishment  of  offences,  but  for  the  preven- 
tion of  temptation,  and  it  was  intended  to  prevent  bargains  and 
contracts  of  every  kind  between  a  local  board  and  its  officers. 


and  any  expense  incarred  by  any  such      borne  and  repaid  out  of  the  fund  or 
authority,  member,  officer,  or  other     rate  applicable  by  such  authority  to 
person  acting  as  aforesaid,  shall  be     the  general  purposes  of  this  Act." 
Vol.  XIV.  3  E  2 


It  has  been  further  argued  that  the  payment  of  the  rent  of  the 
rooms  was  an  "allowance"  within  the  Public  Health  Act,  1875, 
ss.  189, 193.  I  think  that  it  would  be  a  disastrous  interpretatirai 
of  the  enactments  to  hold  that  the  payment  of  rent  is  an  "  allow- 
ance "  within  their  meaning.  The  word  "  allowance  "  means  a 
payment  beyond  the  agreed  salary  of  the  officer  for  additional 
services  rendered  by  him  to  the  local  board ;  it  does  not  applr 
to  a  contract  for  letting  rooms. 

As  to  the  argument  foonded  npon  s.  265,  I  hare  to  obsem 
that  the  local  board  could  not  direct  or  compel  the  defendants  to 
let  the  rooms  to  it,  and  it  is  plain  that  the  defendants  were  acting 
on  their  own  behalf  in  demising  the  rooms  to  the  board. 

This  is  a  hard  case,  but  it  seems  to  me  that  the  defendants 
are  liable  to  the  penalty  imposed  by  the  8tatat«, 

Cotton,  L.J.  In  the  Public  Health  Act,  1875,  s.  174,  are 
contained  prorisions  as  to  the  making  of  certain  kinds  of  con- 
tracts, and  it  has  been  urged  that  only  those  contracts  are  within 
s.  193  which  are  within  s.  174.  It  seems  to  me  that  s.  174  has 
no  reference  to  s.  193,  and  that  the  letting  of  rooms  is  a  "  bai^ain 
or  contract "  within  the  latter  enactment.  It  has  been  contended 
that  the  payment  of  rent  was  an  "  allowance,"  whic^  the  local 
board  had  power  to  make  to  its  officers ;  but  I  am  of  opinion 
that  it  is  not  an  "allowance"  within  the  meaning  of  ss.  189, 193 ; 
these  enactments  merely  mean  that  the  officers  of  the  local  board 
may  be  allowed  the  use  of  a  room,  or  coals,  or  candles,  or  articles 
of  the  like  kind,  or  at  all  eTonts,  may  receive  an  allowance  firom 
the  local  board  for  the  payment  of  them,  provided  they  are  used 
in  the  discharge  of  their  duties  to  the  local  board ;  and  possibly 
"  allowance  "  may  simply  mean  the  allowance  of  something  out 
of  the  property  of  the  local  board.  In  the  present  case,  the 
defendants,  beingofficers  of  a  local  board,  receive  payment  &om 
it  of  24i.  a  year,  and  that  payment  is  unconnected  with  ser- 
vices rendered  to  the  local  board.  It  is  said  that  the  statute 
is  aimed  only  at  acts  done  corruptly ;  in  the  present  case  I  am 
satisfied  that  there  was  no  corruption,  but  s.  265  does  not  protect 
the  defendants:  it  protects  the  officers 'of  the  board  only  when 
they  do  any  matter  or  thing  on  behalf  of  the  board ;  in  cases  of 


■that  kind  ttie7  are  to  be  indemnified  b;  the  board,  and  are  to  be       ISU 
relieved  from  all  personal  liability.     In  the  present  case  the     Bdums 
defendants  were  not  acting  on  behalf  of  or  nnder  the  direction  of      clIm, 
the  local  board,  but  they  were  contracting  on  their  own  behalf 
with  the  local  board  for  their  own  pecuniary  benefit.     Sect  265 
does  not  apply  here.    I  think  that  the  judgment  of  Care,  J.,  was 
right 

XiDiDLET,  L.J.  I  am  of  the  same  opinion.  I  wish  that  I  could 
avoid  a  decision  adverse  to  the  defendants,  bat  npon  the  con- 
struction of  the  Fnblio  Health  Act,  X875, 1  am  of  opinion  that 
the  defendants  are  liable  to  the  penalty. 

Judgment /or  the  plaintiff  ,  (1) 

Solicitors  for  plaintiff:  AngeU,  Imherf-Teny  A  Pa^e. 

Solicitors  for  defendants  :  Whitdhen  &  Wooilert. 


pN  THE  COUKT  OP  APPEAL.] 
TODD  V.  BOBINSON. 
Local  Ooveminmt  Adt — Offieer^Shartholdtr  in  Company— Contraot  bdtiitm 
Companj)  and  JjOrxH  Board — "  Inleretttd  in  any  hargain  or  eontract "  vntk 
Local  Board— Piibiie  B«dth  Act,  1875  (38  *  39  Vid.  c.  66),  1. 193. 
An  ofGcer  of  a  local  board,  who  is  a  shareholder  in  a  company  having  a  con- 
tract with  the  board,  is,  bo  long  as  the  contnut  exists,  "  inteieBted  in  a  bargain 
or  contract "  with  the  board  within  the  meaning  of  the  Public  Health  Act,  1875, 
s.  193,  and  if  the  contract  is  capable  of  producing  any  profit  to  the  sbar^olden 
of  the  company,  he  is  liable  to  the  penalty  imposed  by  that  enactment. 


Action  to  recover  a  penalty  under  the  Public  Health  Act,  1875, 
s.  193.  The  writ  of  summons  was  issued  on  tiie  28th  of  July, 
1883. 

The  action  came  on  for  trial  at  the  winter  assizes,  1883,  held 
for  Northumberland,  before  Field,  J.,  when  the  following  facts 
were  proved : — 

The  defendant  became  clerk  to  the  Local  Board  of  Cowpen  on 

the  30tb  of  September,  1874,  and  continued  to  be  so  until  the 

(1)  See  next  caae. 
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1884  2&ih  of  September,  1883.  He  bad  been  a  shaiebolder  ia  the 
Ts>j>v  Blyth  and  Oowpen  Gas  Company  for  some  years,  and  still  con- 
RoBDreox  tinned  to  be  a  shareholder.  An  agreement  had  been  in  force  since 
1872  beticeen  the  gas  company  and  the  local  board  that  the  dis- 
trict should  be  supplied  with  gas  for  the  price  of  forty *fiye  shillings 
per  lamp  for  the  season  of  nine  months,  commencing  the  15th  of 
August  and  ending  the  15th  of  May.  In  September,  1881,  the 
local  board  applied  to  the  gas  company  to  erect  about  twenty 
additional  lamps  in  the  outlying  parts  of.  the  district  of  the 
board ;  and  as  the  gas  company  did  not  expect  a  remuneratiye 
private  consumption,  they  asked  the  local  board  to  consent  to  an 
advance  of  one  shilling  per  lamp  throughout  the  whole  district, 
in  order  to  mitigate,  as  they  alleged,  their  loss  upon  public 
lamps,  and  it  was  agreed  that  this  should  be  done.  And  on  the 
26th  of  July,  1882,  it  was  resolved  by  the  local  board  /'  that  the 
gas  company's  terms  of  forty-six  shillings  per  lamp  throughout 
the  district  be  accepted,  and  that  the  company  be  instructed  to 
proceed  with  the  usual  lighting  as  heretofore,  and  with  Crofton 
and  Cowpen  Square  as  speedily  as  possible ;  the  price  to  be  forty- 
five  shillings  per  lamp  till  the  extensions  have  been  made,  and 
then  forty*six  shillings  per  lamp  for  the  season.  Lamps  te  be 
fixed  to  the  satisfaction  of  lighting  committee,  both  for  number 
and  position."  A  letter  was  written  by  the  defendant  as  clerk  to 
the  local  board  informing  the  gas  company  of  the  resolution  of 
the  board,  but  no  formal  agreement  under  the  seal  of  the  board 
was  executed.  The  gas  was  supplied  by  the  company  upon  the 
terms  of  the  resolution  of  the  board,  and  the  amount  payable  to 
the  company  at  forty-six  shillings  per  lamp  was  equal  to  311?.  13i 
for,  the  full  season.  The  benefit,  accruing  to  the  defendant  as 
shareholder  from  the  contract  for  the  supply  of  gas^  was  merely 
nominal. 

Field,  J.,  gave  judgment  for  the  plaintiff  for  a  penalty  of  501^ 
and  the  defendant  appealed.  . 

Nov.  7.  T.  WUles  Chitty,  for  the  defendant.  The  defendant 
was  not  "  concerned  or  interested  "  in  any  contraot  made  with  the 
local  board  within  the  meauing  of  s.  193 .  of  the  Public  Health 


Act,  1875  (1),  even  if  the  acceptance  by  the  board  of  the  tenns 
offered  by  the  gas  company  is  a  contract  sufficient  for  that  pur- 
pose. The  defendant  had  nothing  to  do  with  making  the  con- 
tract, and  was  certainly  not  "  concerned  "  in  it.  Neither  was  he 
"  interested  "  in  iL  To  be  interested  in  it  within  the  meaning 
of  the  Act,  he  ought  to  have  had  the  power  of  refhsing  to  be 
interested  in  it.  The  interest  which  he  had  was  only  as  a  share- 
holder of  the  gas  company,  and  that  is  not  an  interest  in  the 
contract  in  the  sense  intended  by  a.  193  of  the  statnte ;  otherwise 
every  officer  of  the  local  board  who  was  a  ratepayer  might  be 
said  to  be  interested,  and  as  snch  liable  to  the  penalty  imposed 
by  that  enactment.  Kext,  the  contract  must  be  one  whidi  was 
binding  on  the  parties  to  it,  which  this  was  not,  as  it  was  not 
under  seal  as  required  by  s.  174,  though  it  was  for  an  amount 
exceeding  50Z.  Lastly,  this  action,  which  is  a  penal  one,  was  not 
brought  in  time.    The  action  was  not  bronght  as  required  by 


(1)  By  the  Public  Health  Act,  1875 
<38  &  39  Vict.  c.  66),  s.  161,  "  any 
urbcm  authority  may  oon tract  with  any 
praKa  for  tho  aopply  of  pas,  or  other 
mean*  of  lighting  the  atreetB,  marketa, 
and  public  buildinge  in  their  district, 
and  may  provide  each  lampe,  lamp< 
posts,  and  other  materials  aad  ap- 
paratus as  they  toay  think  necessary 
for  lighting  the  same." 

By  B.  174  (1),"  Every  contract  made 
by  an  urban  suthmity,  wherec^  the 
'ratoe  or  amount  exceeds  SOI.,  shall  be 
in  writij^  and  sealed  with  the  common 
seal  of  such  authority." 

By  s.  193,  "  Officers  or  servants  ap- 
pointed nr  employed  under  this  Act  by 
the  local  authority,  shall  not  in  any- 
visa  be  concerned  or  intetested  in  any 
bargain  or  contract  made  with  such 
authority  for  sny  of  the  purpoees  of 
this  Act  If  sny  such  officer  is  so  con- 
cerned or  interested,  or,  under  oolonr  of 
his  office  or  employment,  exacts  or  ac- 
cepts any  fee  or  reward  whatsoever 
other  than  his  jooper  salary,  wages, 
and  allowances,  he  shall  be  incapable  of 
afterwards  holding  or  continuing  in  sny 


office  or  employment  under  this  Act, 
and  shall  forfeit  and  pay  the  snm  of 
fifty  poundi^  which  may  be  reoovoed 
by  any  person,  with  full  costs  of  suit, 
by  action  of  debt." 

By  Schedule  n.,r.  64,  "Any  member 
who  ...  in  any  manner  la  ooncetned 
in  any  bar^n  or  contract  Buteied  Into 
by  "  the  local  board  of  which  be  is  a 
member,  "  or  participates  in  the  profit 
thereof ....  shall,  except  in  the  cases 
next  hereinafter  provided,  oeaae  to  be 
such  member,  and  his  office  as  such 
shall  thereupon  become  vacant :  Pro- 
vided that  no  member  shatl  vacate  hia 
office  ...  by  reason  of  his  bring  In- 
terested in  sny  contract  with  the  local 
board  as  a  shareholder  in  sny  joint 
stock  company,  but  he  shall  not  vote 
at  any  meeting  of  the  local  board  on 
any  question  in  which  such  company 
are  interested,  save  that  in  case  of  a 
water  tympany  or  other  company  estab- 
lished for  the  carrying  on  of  works  of 
a  like  public  nature,  this  prohibition 
may  be  dispensed  with  by  the  Local 
Qovemment  Board." 


31  Eliz.  c.  5,  8.  5,  within  a  year  after  the  offence  committed: 
Dyer  v.  Bed  (1) ;  for  tlie  only  omtraot  here  was  by  the  reacJotion 
of  tiie  board  to  accept  the  offer  of  the  gaa  company,  and  thit 
resolation  was  nassed  on  the  26th  of  JoIt.  1882,  and  this  action 


similar  jvohibition  as  to  contmcts  by  a  coancillor  oi  alderman 
wi^  the  coancU  of  a  borough  was  contained  in  the  Municipal  Cor- 
porations Act,  1835  (5  &  6  Wm.  4,  c.  76),  a.  28  (1),  and  the  legis- 
lature assomed  that  this  prohibition  extended  to  shareholders  in 
companies,  and  theieapoQ,  by  32  &  33  Vict.  c.  55,  B.  5,  relieved 
them  from  any  liability,  if  the  companies  of  which  they  were 
shareholders  entered  into  contracts  with  the  councils  of  the 
boronghs  of  which  they  might  happen  to  be  members. 

[JjDTDLET,  L. J.  It  was  held  in  Dimes  v.  Proprieiora  of  Orand 
Juneiion  Canal  (2)  that  a  jndge  is  disqualified  on  the  ground  of 
interest  to  decide  a  cause,  to  which  a  company  is  party  in  which 
he  is  a  shareholder.] 

So  stringent  is  the  role  that  no  judge  shall  decide  any  matter 
in  which  he  has  an  intweet,  that  before  40  Vict.  c.  11,  a  jndge 
was  disqualified  &om  deciding  any  proceeding  if  he  was  in- 
teiested  therein,  even  as  a  mere  ratepayer.  Surely  it  was  to  go 
much  farther  to  hold  that  a  judge  of  the  Superior  Courts  was 
disqnalified  by  reason  of  interest,  than  to  hold  that  the  officer  of 
a  local  board  is  disqualified  on  the  same  ground. 


(1)  Bjr  the  Municipal  Corpontlons 
Act,  1835  (5  &  6  Wm.  4,  c.  76),  a.  28, 
DO  person  shall  "be  qualified  to  be 
elected  or  to  be  »  councillor  or  an 
aldennan  of  any  .  .  .  borough,  .  ,  . 
doling  such  time  ea  he  shall  have 
directly  or  indirectly,  by  himself  or  his 
partner,  any  share  or  interest  in  any 
contract  or  employment  with,  by,  or 
on  behalf  at "  the  "  council ;  provided 
that  no  person  shall  be  disqualified 
from  being  a  councillor  or  alderman  of 
any  borough  as  aforesdd  by  reason  of 
his  Imng  a  propjietcr  or  shareholder 
of  any  company,  which  shall  contract 
with  the  council  of  such  borough  for 
lighting  or  supplying  with  water  or 
insuring  against  fire  any  part  of  such 
bMough." 

By  32  &  33  Vict.  c.  65,  s.  5,  "from 
and  after  the  passing  of  this  Act  no 
person  shall  be  deemed  to  have  had 
or  to  have  an  interest  in  a  contract  or 


employment  with,  by,  or  on  behalf  of 
the  council  of  any  borough,  by  reason 
only  of  his  having  had  or  having  a 
share  or  Interest  in  any  railway  com- 
pany, or  in  any  company  incorporated 
by  Act  of  Parliament,  or  by  Boyal , 
Charter,  or  under  the  Companies  Act, 
1862 ;  and  no  coimcillor,  alderman,  or 
mayor  In  any  municipal  corporation 
shall  ba  deemed  to  hare  been  or  to  bo 
disqualified  to  be  elected  or  to  be  such 
councillor,  alderman,  or  mayor,  by 
reason  only  of  his  ha viog  had  or  having 
any  share  or  interest  in  any  railway 
company,  or  in  any  company  iavx- 
porated  by  Act  of  Parliament,  or  Royal 
Charter,  or  under  the  Companies  Act, 
1862 ;  hut  all  elections  of  councillors, 
aldermen,  or  mayors  as  aforesaid  shall 
be  deemed  and  taken  to  have  been 
and  to  be  valid,  notwithstanding  any 
such  share  or  interest  as  aforesaid." 
(2)  3  H.  L.  C.  769. 


1884  Secondly,  8.  174  <^  the  Public  Health  Act>  1875,  dow  sot 

Todd       ^ppl?  to  a  cose-  of  the  present  natoie ;  s.  193  vsfen  to  maj 

BninsTON-.    "tMS^^tt  <»  contract,"  which  has  been  entered  into  1^  ft  local 
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statute,  and  I  might  have  thought  that  the  statute  was  intended  issi 
to  apply  only  to  a  real  and  substantial  interest  in  a  contract ;  but  todi 
I  am  not  without  a  guide  to  the  true  construction  of  the  Public  ^^^^ 
Health  Act,  1875.  Upon  turning  to  the  Municipal  Corpori^ions 
Act,  1835  (5  &  6  Wm.  4,  c.  76),  s.  28, 1  find  that  no  person  shall 
be  qualified  to  be  a  councillor  or  an  alderman  ^'  during  such  time 
as  he  shall  hare  directly  or  indirectly,  by  himself  or  his  partner, 
any  share  or  interest  in  any  contract  or  employment  with,  by,  or 
on  behalf  of  "  the  council  of  a  borough:  this  provision  was 
amended  by  32  &  33  Vict.  c.  55,  s.  5,  which  enacts  that  no  person 
shall  be  deemed  to  have  had  or  to  have  an  interest  in  a  contract 
with  the  council  of  a  borough  by  reason  only  of  his  being  a 
shareholder.  The  latter  enactment  was  not  declaratory  of  the 
law,  but  was  remedial;  it  shews  that  the  legislature  assumed 
that  a  councillor  who  was  a  shareholder  in  a  conqmny  having 
a  oontract  with  the  council,  was  within  the  prohibition  of  the 
Municipal  Corporations  Act»  1835 ;  it  shews  that  the  legislature 
considered  that  the  language  of  s.  28  of  the  original  statute  must 
be  construed  in  a  sense,  which  by  analogy  is  opposed  to  the  argu- 
ment for  the  defendant.  The  Municipal  Corporations  Act»  1835, 
s«  28,  is  similar  in  its  terms  to  the  Public  Health  Act,  1875,  s«  193 ; 
and,  therefore,  the  officer  of  a  local  boards  who  is  a  diareholder  in 
a  company  contracting  with  it,  must  be  held  to  fall  within  the 
prohibition  of  the  latter  enactment.  ,  The  argument  arising  upon 
the  Municipal  Corporations  Act,  1835,  s.  28,  and  the  amending 
statute  is  the  strongest  authority  against  the  defendant.  It  is 
unnecessary  to  say  whether  Dimes  y.  Proprietors  of  Orand  JtmC' 
tim  Carnal  (1)  is  an  equally  strong  authority  against  him.  That 
was  a  ease  relating  to  the  judicial  office ;  but  there  the  words  of 
Parke,  B.,  in  delivering  the  opinion  of  the  judges,  and  abo  the 
language  of  the  law  lords  are  in  fietTour  of  the  argument  for  the 
plaintiffi 

jSecondly,  was  the  defendant  "interested"  in  the  oontract 
within  one  year  before  action  brought  ?  I  do  not  so  say  that  he 
was  ^concerned"  in  the  contract  within  one  year;  it  is  not 
material :  but  was  he  "  interested  ?  **    He  was  interested,  during 

(1)  3  H.  L.  0.  769. 
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1884  the  whole  time  that  he  was  clerk  to  the  board,  that  is,  until 
Todd  after  the  time  of  commencing  the  action.  It  appears  that  a  new 
KobStson.  arrangement  was  made  upon  the  26th  of  July,  1882,  and  it  has 
been  argued  that  the  cause  of  action  accrued  then,  and  that  as  the 
writ  of  summons  was  not  issued  until  the  28th  of  July,  1883,  the 
plaintiff  cannot  succeed.  We  must  not  overthrow  him  on  the 
ground  that  the  action  was  not  brought  in  due  time;  for  the 
defendant  having  continued  to  be  clerk  until  after  the  com- 
mencement of  suit,  the  action  was  rightly  brought,  and  it  seems 
to  me  that  this  appeal  must  be  dismissed. 

Cotton,  L.J.  I  am  of  the  same  opinion.  The  defendant  was 
not  acting  corruptly  ;  but  parliament  has  laid  down  a  rule,  that  no 
man  shall  act  as  an  officer  of  a  local  board  if  he  takes  part  in  any 
contract  entered  into  by  it,  so  that  no  official  shall  be  under  the 
temptation  to  act  corruptly.  I  think  that  the  defendant  was 
*'  interested  "  in  the  contract  for  lighting  the  streets.  Schedule  11^ 
r.  64,  helps  the  construction  in  fstvour  of  the  plaintiff.  By  that 
provision  a  member  of  a  local  board  incurs  the  penalty,  if  he  **  in 
any  manner  is  concerned  in  any  bargain  or  contract  entered  into 
by  such  board  or  participates  in  the  profit  thereof."  It  seems  to 
me  that  "  participates  in  the  profit "  may  be  taken  as  explanatoiry 
of  the  phrase  *'  interested "  in  s.  193.  The  defendant  was  a 
member  and  shareholder  of  the  gas  company  ;  the  profits  of  the 
gas  company  go  to  the  benefit  of  the  shareholders,  and  this  cir- 
cumstance is  conclusive  to  shew  that  the  defendant  is  within  llie 
Act.  Then  the  Municipal  Corporations  Act»  1835,  and  the 
amending  Act  (32  &  33  Yict.  c.  55),  shew  what  the  true  constnic- 
tion  of  the  Public  Health  Act,  1875,  s.  193,  must  be.  The  words 
"  directly  or  indirectly  "  do  not  make  any  difference.  It  is  not 
necessary  to  say  whether  the  defendant  was  **  concerned  "  in  &e 
contract ;  he  was  interested  in  it  down  to  the  time  when  he  re- 
signed his  office,  and  the  fact  that  a  year  had  elapsed  since  the 
new  arrangement  was  made  did  not  matter.  As  to  the  last  point 
urged  by  the  defendant's  counsel  in  his  reply,  I  need  only  say 
that  according  to  his  argument  the  defendant  never  was  clerk,  f(x 
his  disqualification  existed  when  he  was  appointed;  but  the 


statute  is  aimed  at  any  peison,  wlio  is  acting  de  iacto  as  an  dffioer 
of  the  board,  ftlthoagh  he  is  not  appointed  de  jure.  The  defen- 
dant is  liaUe  at  least  to  one  penalty. 

LiNDLET,  L.J.  I  agree  with  the  other  members  of  the  Court. 
I  think  that  Schedule  II.,  r.  164,  throws  light  upon  s.  193,  and  I 
do  not  see  any  escape  from  a  conclusion  adreise  to  the  defendant 
if  the  words  "  is  interested  *'  are  read  as  co-extensive  and  identical 
with  "  participates  in  profits."  I  am  glad  that  the  law  has  been 
so  far  modified  as  to  require  the  consent  of  the  Attorney  Greneral, 
before  an  action  for  penalties  can  be  commenced. 

Judgnuatifor  the  plaintiff.  (1) 

Solicitors  for  plaintiff:  Brotmloto  &  Howe,  Jbr  Edward  Clark, 
NevKostle-upon-Tyne. 

Solicitors  for  defendant :  J.  K  i&  S.  Scott,  for  W.  S.  Bagltah, 
Newea^le-u^on-Tyne. 


l!i  KE  An  Abbttbation  bstween  Allies  WADHAK  and  Oihxbb  ahd  TEtE! 

NORTH  EASTERN  RAILWAY  COMPANY. 

Landt  CtwMi  Ad,  1845  (8  &  9  Via.  c.  18)— S"««e  "injurwudy  nfftcfed"~ 

Special  valtie  as  a  PuWio-iwMe — Compentatioa/or. 

Under  atatator;  powers  conferred  bj  an  Act  incorporating  the  Lands  Clauses 
Act,  1845  (8  &  9  Vict,  c  18),  a  rsilwaj  company  stopped  up  a  street  in  which, 
were  a  house  and  premises  used  as  an  hotel,  whereby  the  value  thereof  for 
uung,  sellii^,  or  letting  as  an  hotel  and  public-liousB  was  diminished  t— 

Held,  that  the  owner  was  entitled  to  compensation  under  the  Lands  Clauses 
Act,  1845,  for  the  depreciation  in  the  special  value  of  the  premises  as  an  hotel 
and  public-house. 

Special  Case  stated  by  an  arbitrator  under  the  Lands  Clauses 
Aot,  1845,  setting  oat  his  award  which,  inter  alia,  recited  that 
by  virtue  of  the  North  Eastern  Bailway  Company's  Act,  1876, 
and  of  certain  other  Acts  of  Parliament  incorporated  tiierewith, 
the  North  Eastern  Bailway  Company  were  authorized  to  alter 
and  stop  up  the  roads  in  the  said  Acts  mentioned,  and  that  the 
railway  company  had  in  the  exercise  of  the  powers  by  the  said 
Acts  oonferred  upon  them  altered  and  stopped  up  a  certain  road 
(1)  See  lost  case. 
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1884       and  highway  known  as  Hudson  Street^  and  that  notice  had  been 
Wadhax    given  by  the  owners  in  fee  that  houses,  land,  and  premises  in 
No^TH      Hudson  Street,  and  known  as  the  Royal  Hotel,  together  with  a 
Eaotkrn     dwelling-house  and  shop  adjoining  thereto,  and  the  lands  and 
'  hereditaments  held  and  enjoyed  therewith  had  been  thereby 
injuriously  affected,  and  that  compensation  was  claimed,  and  the 
claimants  and  company  had  arranged  that  the  question  of  such 
compensation  should  be  referred  to  an  arbitrator  under  the  Lands 
Clauses  Act,  1845 ;  the  award  then  alleged  that  the  arbitrator  had 
undertaken  the  reference  and  heard  the  parties,  and  found  that 
the  Boyal  Hotel,  and  dwelling-house,  and  premises  had  been  in- 
juriously affected  by  reason  of  the  execution  of  the  works  by  the 
company,  and  he  assessed  the  compensation  at  the  sum  of  6502. 

And  by  way  of  Special  Case  for  the  opinion  of  the  Court  the 
arbitrator  stated  as  follows :  I.  ^'  I  hereby  state  and  find  as  £eu^  that 
the  said  house  and  premises  known  as  the  Boyal  Hotel  havey  by 
reason  of  the  execution  by  the  said  company  of  the  said  works 
authorized  by  the  said  Acts,  been  rendered  less  suitable  for  the 
purposes  of  being  used  as  an  hotel  and  public^house,  and  by 
reason  thereof  the  value  of  the  said  Boyal  Hotel  for  using,  sell- 
ing, or  letting  as  an  hotel  and  public-house  has  been  diminished. 
I  have  not  in  my  award  and  determination  hereinbefore  con- 
tained allowed  for  or  included  any  sum  as  compensation  for  the 
depreciation  in  the  special  value  of  the  said  Boyal  Hotel  as  an 
hotel  and  public-house.  And  I  hereby  submit  for  the  opinion 
of  the  Court  whether  or  not  I  ought  to  have  allowed  for  smd 
included  in  my  award  any  sum  in  respect  of  the  depreciation  in 
the  special  value  in  this  paragraph  mentioned. 

**  If  the  Court  should  be  of  opinion  that  I  ought  to  haye  allowed 
for  and  included  in  my  said  award  and  determination  a  sum  as 
compensation  for  the  said  depreciation  in  the  said  special  value 
of  the  said  Boyal  Hotel  as  an  hotel  and  publio-house,  then  I  hereby 
assess,  award,  and  determine  such  sum  to  be  the  further  sum 
of  9Q0L,  and  in  sudli  event  I  assess,  award,  and  determine  the 
amount  of  compensaticm  to  be  paid  by  the  said  North  Eastern 
Bailway  Company  in  respect  of  the  injurious  affecting  of  tihe  said 
houses,  lands,  and  premises  situate  in  Hudson  Street  aforesaid, 
and  known  as  the  Boyal  Hotel,  and  the  said  dwelling-house  and 


VOL.  XIV.  QUEEN'S  BENCH  DIVISION.  749 

shop  adjoining  thereto,  and  the  lands  and  hereditaments  held  and       1884 
enjoyed  therewith  by  reason  of  the  execntion  of  the  said  works     Wadham 
by  the  said  company  at  the  snm  of  1550Z.  in  lien  of  and  substitu-      Kobth 
tion  for  the  said  snm  of  650Z..  and  not  in  addition  thereto.*'  „  EAarBBN 

Bailwat  Co. 

The  Conrt  was  requested  to  decide  whether  the  arbitrator 
should  have  made  any  allowance  as  compensation  for  the  depre- 
ciation in  the  special  value  mentioned  in  paragraph  1. 

A.  Charles,  Q.O.  {A.  Coeky  with  him),  for  the  claimants.  The 
claimants  are  entitled  to  receire  compensation  for  the  premises 
as  a  licensed  public-house,  and  not  merely  as  an  erection  of 
bricks. 

The  Court  called  on 

iStV  Farter  Hersehell,  S.O.  (Meysey'Thompsonj  with  him),  for  the 
railway  company.  The  arbitrator  rightly  followed  the  decisions 
of  the  House  of  Lords  on  the  subject  of  compensation  when  land 
is  injuriously  affected :  Bdcket  r.  Direeiars,  dte.y  of  Metropolitan  By. 
Co.  (1)  He  ought  not  to  estimate  the  value  of  the  premises 
having  regard  to  the  use  of  them  at  the  time  when  affected,  for 
such  use  may  be  precarious,  but  he  ought  to  inquire  how  much 
the  property  as  a  house  is  damnified ;  6502.  has  been  given  for 
injuriously  affecting  the  house  and  land,  but  then  the  claimants 
demand  more  in  respect  of  the  house  being  licensed.  The  licence 
only  gives  a  temporary  value  to  the  house.  A  house  which  has  a 
licence  to-day  may  lose  it  to-morrow.  As  Willes,  J.,  said  in 
Beckett  v.  Midland  By.  Co.  (2),  after  commenting  on  the  judgment 
of  the  House  of  Lords  in  Bieket'a  Caee  (1),  *^  The  damage  com- 
plained of  must  be  one  which  is  sustained  in  respect  of  the 
ownership  of  the  property, — in  respect  of  the  prop^y  itsd^  and 
not  in  respect  of  any  particular  use  to  which  it  may  from  time  to 
time  be  put :  in  other  words,  it  must,  as  I  read  that  judgment, 
be  a  damage  which  would  be  sustained  by  any  person  who  was 
the  owner,  to  whatever  use  he  might  think  proper  to  put  the 
property."  The  right  to  compensation  depends  on  the  language 
of  the  Lands  Glauses  Act  ''  injuriously  affected."  The  damage 
must  be  to  the  property  and  not  to  the  use  of  the  property.  The 
arbitrator  should  regard  the  building  and  estimate  how  much  it 

(1)  Law  Rep.  2  H.  L.  175.  (2)  Law  Rep.  3  C.  P.  82,  at  p.  94-5. 


1B94  IB  dinuniflhed  in  ralne  becanse  persons  cannot  come  to  it ;  com- 
Wadham  pensation  has  been  giTen  for  the  difBcnlty  of  access,  but  com- 
Soieni  pensation  should  not  be  given  becaose  persons  will  not  come  for 
Batoirn  ft  partioolar  pnrpoae.  In  Btefx^a  Case  (1)  the  Honse  of  Lords  in 
'  defining  the  right  to  compensation  limited  the  vords  "  injorionsly 
affected  "  so  as  not  to  include  sncli  a  claim  as  tli&t  in  the  present 
case.  Lord  Weatbnry  dissenting,  took  the  view  for  which  the 
plaintiff  now  contends,  and  Lord  Chelmsford  no  donht  made  a 
distinction  between  temporary  and  permanent  ohstmction.  Bnt 
in  Caledonian  Ry.  Co.  v.  Walker's  Trudees  (2)  Lord  Selbome,  L.C., 
says :  **  Much  of  Lord  Chelmsford's  reasoning  was  founded  upon 
a  distinction  between  temporary  and  permanent  damage  under 
the  68th  section  of  the  Lands  Clauses  Act,  and  the  6th  and  16th 
sections  of  the  Bailwajrs  Clauses  Act,  in  which  Lord  Cranworth 
did  not  concur ;  and  it  certainly  does  not  appear  to  me  that  the 
deci^on  of  Bic&et't  Case  (1)  either  in  this  House  or  in  the  Ex- 
chequer Chamber,  can  satisfactorily  be  explained  by  any  such 
distinction.  But  both  these  noble  and  learned  Lords  agreed 
that  the  damage  by  loss  of  custom,  of  which  the  plaintiff  com- 
plained,  was  a  consequence  of  the  works  of  the  railway  cconpany, 
too  remote  and  indefinite  to  bring  it  within  the  scope  of  any  of 
the  compensation  clauses  of  the  Acts  "  .  .  .  .  The  deterioration 
of  the  Talne  of  the  property  must  be  irrespective  of  any  parti- 
cular use  which  maT  be  made  of  it :  Caledonian  Bu.  Co.  r.  WaOur't 
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premises  were  rendered  less  suitable  for  the  purpoi 
and  occupied  as  shops,  and  gave  compensation  ac4 

The  observation  of  Willes,  J.,  in  Beekett  r.  Midi 
applied  to  a  house  in  its  then  condition^  and  he  » 
perty  is  to  be  taken  in  statu  quo,  and  to  be  c 
reference  to  the  use  to  which  any  owner  might  p 
condition,  that  is,  as  a  house." 

In  CaUdonian  By,  Co.  y.  Walker^s  Trustees 
borne,  L.C.,  points  out  that  in  Bickers  Case  (3) 
compensation  was  made  on  the  ground  of  any  act 
interest  of  the  plaintiff  Bicket  in  any  of  the  cai 
which  were  obstructed,  or  on  any  other  grounds, 
of  custom  to  his  trade  as  a  publican.  ,  He  did,  in 
his  claim,  *  that  his  public-house  had  been  injur! 
but  loss  of  custom  was  the  only  ground  stated  for  ti 
And  in  Metropolitan  Board  of  Works  v.  MoCa 
Chelmsford  said :  *'  In  Bicket s  Case  (3)  there  was  n 
related  to  the  premises,  but  merely  of  personal 
the  special  case  expressly  states  an  injury  and 
premises  "  as  in  the  present  case. 

Sir  F.  Herschell,  S.G.,  replied.  No  doubt  the 
building  may  be  taken  into  consideration,  and 
being  business  premises,  but  not  the  fact  of  any  | 
ness  being  carried  on  there. 

Mathew,  J.  I  think  the  claimants  are  entitl: 
sum  which  is  mentioned  by  the  arbitrator  as  the 
loss  under  the  circumstances  stated  in  the  case, 
the  arbitrator  in  the  first  place,  is  that  the  **  hou$; 
known  as  the  Boyal  Hotel  have,  by  reason  of  tli 
the  said  company  of  the  said  works  authorized  b  i 
been  rendered  less  suitable  for  the  purposes  of 
an  hotel  and  public-house,  and  by  reason  there: 
the  said  Boyal  Hotel  for  using,  selling,  or  lettii 
and  public-:house  has  been  diminished."  I  constr  i 
that  the  property  for  the  purpose  of  being  sold 

(1)  Law  Rep.  3  0;  P.  82,  at  p.  95.-  (8)  Law  Rep.  2  l 

(2)  7  App.  Oas.  269,  at  pp.  281, 282.         (4)  Law  Rep.  7  ]  I 


1861  is  less  valuable  by  reason  of  what  the  oompany  has  ddae.  The 
Waduam  arbitrator  tli6ii  says :  "  I  have  not  in  my  aittri  and  detemins- 
NoBTH  ''^"^  ....  allowed  for  or  incladed  any  gum  as  compenBation  for 
EAffTEira  the  depreciation  in  the  special  ralne  of  the  said  Boyal  Hotel  as  in 
'  hotel  and  public-houae.  And  I  hereby  snbmit  for  th«  ojHnicn  of 
the  Court  whether  or  not  I  oQght  to  haTO  allowed  for  and  inclnded 
in  my  award  any  sum  in  respect  of  the  depreciation  in  the  special 
Talne  in  this  paragraph  mentioned  " ;  he  goes  on  to  say  that  if 
the  Conrt  be  of  opinion  that  he  ought  to  have  allowed  for  rad 
included  in  his  award  and  determination  a  sum  aa  compenntion 
for  the  said  depreciation  in  the  said  special  value  of  the  Boyal 
Hotel  as  an  hotel  and  pnblic-houae,  then  he  assesses  and  awaris 
and  determines  snch  sum  to  be  the  further  sum  of  904U,  and 
the  amount  of  compensation  to  be  6602.,  increased  by  that  9001. 
The  learned  arbitrator  does  not  find  that  that  9002.  represeDte 
any  d^ireeiation  in  the  trade  oarried  on  by  the  particalat 
tenant ;  nor  does  he  find  that  the  depreciation  c£  value  is  doe  to 
any  interference  with  the  access  of  particular  cnstomere  to  the 
particular  house,  but  he  does  find  that  the  value  of  the  property 
apart  from  the  porpose  for  which  it  is  being  used  is  650^  iostaad 
of  the  sum  which  be  represents  at  15502.,  including  900!.  in  nspect 
of  the  injury  done.  The  learned  Solicitor  General  has  called  to 
our  attention  different  cases  in  which  the  mode  of  assessing  com- 
pensation for  the  injurious  affection  of  premises  used  as  these 
premises  are  said  to  have  been  osed  is  laid  down,  and  look- 
ing at  the  language  of  the  learned  judges,  no  doubt  there  is  a 
foundation  for  the  argument  on  bebidf  of  the  railway  company. 
But  r  do  not  understand  the  learned  judges  to  bare  intended  to 
lay  down  more  than  this,  viz.  that  yon  are  not,  in  calculating 
the  damage  for  injuriously  affecting  the  premises,  to  take  into 
account  any  special  and  exceptional  valne  which  the  premises  may 
have  in  the  possession  of  the  then  proprietor,  but  you  are  to  see 
whether  or  not  the  value  of  the  property  as  a  marketable  ^cle 
to  be  employed  for  any  purpose  to  which  it  may  legitimately 
and  reasonably  be  put  has  been  interfered  with  or  not.  Upon 
that  ground  it  appears  to  me  that  in  this  case  we  are  bonnd  to 
award  the  larger  sum  that  has  been  found  by  the  arUtrator, 
because  I  construe  his  award  to  be  that,  if  the  property  were  pnt 
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up'to-monow  in  statu  quo  to  be  sold  to  be  usee 
to  whieh  it  could  be  put,  including  the  purpose  < 
it  would  be  wortb  9002.  less  than  it  was  before 
pany  caused  the  obstruction  of  which  the  claLoac 
Out  judgment  must  be. for  the  claimants. 

Day,  J.,  concurred. 

JvdgmerUfc 

,  Solicitors  for  claimants :  lUffe^  Btrndlj  Uiffe, 
Solicitors  for  railway  company :  WilliatMony . 


THE  QUEEN  v.  ESSEX. 

lands  Clatuea  Ad,  1845  (8  A  9  Vict.  e.  18), «.  63— Par<  of 
for  Sewage  Farm —  Value  qf  other  Farta  thereby  depre 
for  "  injuriouaiy  ajfecting  "  Mtme. 

Bfiurt  of  land  laid  out  as  a  building  estate  was  taken  by  i 
Act  incorporating  the  Lands  Clauses  Act,  1845  (8  &  9  Vict.  < 
of  a  sewage  farm,  whereby  the  value  of  other  parts  of  the 
80  taken  was  depreciated,  even  in  the  absence  of  any  nuis 
sewage  farm  when  made  :— 

Hdd^  that  the  owner  of  the  estate  was  entitled  to  coi 
LaD4s  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  s.  63,  not  o 
land  taken,  but  also  for  damage  sustained  by  reason  of  the  *' 
the  other  lands  by  the  exercise  of  the  statutory  powers. 

BuLE  calling  on  the  defendant  to  shew  cai 
certiorari  should  not  issne  to  the  clerk  of  the 
86K  to  remoTe  into  the  Queen's  Bench  Pivision 
tion^  yerdicti  and  judgment  had  and  taken  be 
the  county  on  the  2nd  of  July,  1884,  touching 
pensation  made  by  Thomas  Christopher  Cow] 
purchase  by  the  Acton  Local  Board  of  his  i 
lands,  and  also  for  damage  sustained  or  to  be  si 
of  the  injuriously  affecting  of  his  other  lands  ^ 
the  local  board  of  the  powers  of  the  Acts  in 
verdict,  and  judgment  mentioned  or  referred  tc 
of  excess  of  jurisdiction. 

The  claimant  was  owner  in  fe^  of  land  at  Ae 

Vol.  XIV.  3  P 
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1884       out  for  building.  Five  acres  of  the  land  were  taken  by  the  Acton 

The  Quekn'  Local  Board  under  statutory  powers  for  the  purposes  of  a  sewage 

EsLx.      fftnn.    The  claimant  took  proceedings  under  the  Lands  Clauses 

Aot|  1845y  claiming  compensation  for  his  interest  in  the  land 

taken,  and  also  for  the  **  injuriously  affecting  "  of  other  parts  of 

his  land  near,  by  the  exercise  of  the  statutory  powers. 

The  claim  was  heard  before  the  under-sheriff  and  a  jury,  when 
evidence  was  given  that,  eyen  in  the  absence  of  any  nuisance  in 
fEtct  arising  from  the  sewage  farm,  there  was  a  depreciation  in  the 
marketable  value  of  other  parts  of  the  claimant's  land, — one  part 
separated  from  the  land  taken  only  by  a  railway,  the  other  part 
close  to,  although,  not  immediately  adjoining,  the  land  taken,— 
by  reason  of  the  sewage  works.  The  under-sheriff  asked  the  jury 
what  they  would  award  to  the  claimant,  first,  for  the  five  acares  of 
land  taken,  and,  secondly,  for  the  dan^^e  done  to  the  remainder 
of  his  property  by  the  erection  or  proposed  erection  of  the  sewage 
works ;  the  jury  awarded  8737/.  for  the  land  taken,  and  4000/. 
compensation  for  such  damage,  and  judgment  was  given  accord- 
ingly. 

E.  Clarke,  Q.C.f  and  C.  H.  Anderson,  shewed  cause.  The  only 
question  in  dispute  is  as  to  the  sum  of  4000Z.  Fart  of  the  claim- 
ant's land  having  been  taken  for  the  sewage  works  and  other 
adjacent  parts  of  the  land  being  **  injuriously  affected  "  thereby, 
he  is  entitled  to  compensation  for  the  damage  to  such  adjacent 
land :  8  &  9  Vict  c.  18,  s.  63.  As  In  re  Stochporty  Timperleyy  and 
AUrincham  By.  Co.  (1),  where  a  railway  company  took  land  of  the 
claimant  and  proposed  to  make  a  railway  on  it  so  close  to  lus 
cotton-mill  that,  by  reason  of  the  proximity  of  the  railway  and 
the  danger  of  fire  from  trains,  the  building  was  less  suitable  for  a 
cotton-miU,  and  coald  only  be  insured  at  an  increased  premium 
and  was  rendered  of  less  saleable  value,  and  the  C!ourt  held  that 
he  was  entitled  to  compensation  in  respect  of  the  mill  being  so 
injuriously  affected,  and  that  the  rule  that  compensation  could 
only  be  given  for  that  which  unless  sanctioned  by  the  private 
statute  would  otherwise  have  been  an  aciionable  wrong,  had  no 
application  to  cases  where  the  act  complained  of  was  done  on  the 

(1)  33  L.  J.  (Q.B.)  261. 


claimant's  own  land,  taken  from  hiTn  by  the  company  by  force  of  ieB4 
their  atatnte.  That  decision  has  never  been  OTerruled,  but  is  thiQcezs 
supported  by  subseqnent  cases.  Many  of  the  authorities  which  ebotx. 
may  be  cited  for  the  local  board  on  the  question  of  injoriondy 
affecting  are  distLngnighable  on  the  ground  that  no  land  of  the 
claimant  had  been  taken.  Sammenmith,  &c.,  Btf.  Co.  t.  Brand  (1), 
is  so,  as  the  Court  pointed  out  in  Reg.  y.  Sheward  (2),  and  in  City 
of  Qlaagow  Union  Sy.  Co.  v.  Swit^  (3)  Lord  Chelmsford  said : 
"  Even  if  the  Stockport  Caae  (4)  should  be  taken  to  have  been 
rightly  decided,  it  is  distinguiahable  from  the  present  in  an 
important  particular,  vhieh  appears  to  me  to  prevent  its  appli- 
cation "  (5),  and  he  afterwards  said,  "  But  the  claim  in  the 
present  case  does  not  arise  out  of  anything  done  on  the  land 
taken,  nor  in  respect  of  any  property  of  the  respondent  con- 
nected with  the  land  so  taken,  but  from  the  construction  of  a 
railway  bridge  over  the  land  of  another  person,  no  connection 
existing  betweMi  the  front  part  of  the  respondent's  premises,  in 
respect  of  which  compensation  for  damage  has  been  given,  and 
the  back  part,  over  a  small  portion  ol  which  the  railway  is 
made."  (6)  And  in  Bvke  of  Bucetauch  v.  Metropolitan  Board  of 
Works  (7),  Lord  Chelmsford,  after  referring  to  Brand's' Case  (1) 
and  Sunter't  Caae  (3),  said,  "  In  neither  of  these  cases  was  any 
land  taken  by  the  railway  company  connected  with  the  lands 
wiiich  were  alleged  to  have  been  so  injured,  and  the  claim  for 
compensation  was  for  damage  caused  by  the  use  and  not  by  the 
construction  of  the  railway.  But  if,  in  each  ol  the  cases,  lands  of 
the  parties  had  been  taken  for  the  railway,  I  do  not  see  why  a 
claim  for  compensation  in  respect  of  injury  to  adjoining  premises 
might  not  have  been  successfully  made  on  account  of  their  pro- 
bable depreciation  by  passing  trains.  In  this  case  (as  X  shall 
presently  shew)  land  of  the  plaintiff  was  taken,  which  would  have 
given  a  foundation  for  a  claim  to  compensation  for  other  lands 
injuriously  affected."  (8)  Compensation  was  indeed  given  by  the 
arbitrator  in  the  Dahe  of  Bucdettek's  Caae  (7)  for  injury  of  the 

(1)  Law  Bep.  i  H.  L.  171.  (6)  At  p.  81. 

(2)  9  Q.  B.  D.  741.  (6)  At  p.  8a 

(3)  Law  Rep.  2  H.  L.,  So.  78.  (7)  Law  Rep.  6  E.  L,  418. 

(4)  33  L.  J.  (Q.B.)  251.  (8)  Law  Bep.  5  H.  L.  418,  at  p.  458. 
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Act,  1815,  it  ia  dectr  that  ih^  conclttdiiig  words  of  the  section       i884 
gxTe  coDapensation  not  only  for  the  damage  sustained .  by  reason  the  Qckkk" 
of  the  severanoe  of  the  lands  taken  from  those  left»  but  also  for      ^^^ 
damage  otherwise  oocasioned  to  the.  lands  not  taken^.by  the 
exeieise  of  the  powers  of  this  Act" 

It  is  suggested  for  the  local  board  that  there  is  no  physical 
contiguity  between  part  of  the  land  in  question  and  the  land 
taken,  but  the  owner  has  the  fee  of  the  whole  and  compensation 
may  be  giyenin  req>ect  of  the  lands  ** held  therewith : "  8  &  9 
Vict.  c.  18,  s.  49, 

IL  K  Webster,  Q.C7.,  and  Pollard,  in  support  of  the  rule.    The 
land  taken  was  let  for  ninety-nine  years,  and  therefore  the  local 
board  were  only  buying  up  the  claimant's  ground  rent.  He  accepts 
the  capitalized  ground  rent,  and  practically  admits  that  nothing 
noxious  will  in&ct  resultfromthe  works  proposed;  but  he  claims 
for  depreciation  of  the  other  land  through  the  apprehension  of 
purchasers  that  a  nuisance  may  arise.    That  may  be  ground  for 
opposition  to  the  passing  of  the  Act  which  empowers  the  acquisi- 
tion of  the  land»  but  not  for  compensation.    The  Stockport  Case  (1) 
is  not  law ;  the  Bvke  of  Bveehuch^s  Case  (2)  was  so  inrolred  in 
its  various  circumstances  as  to  be  no  decision  on  the  present 
point :  see  per  Lord  Blackburn  in  Caledonian  By,  Co,  r.  Walker* s 
Trustees*  (3)    Caledonian  By.  Co.  r.  Ogilvy  (4),  and  Metropolitan 
Board  of  WwksY.  McCarthy  (5),  shew  that  compensation  is  giyen 
for  damage  by  construction  and  not  by  user  of  the  works.    The 
•claimant's  contenticm  must  be  that  there  will  be  a  user  of  the 
land  taken,  which,  although  not  an  actionable  nuisance,  entitles 
him  to  eompensatioiu    But  the  injurious  affection  must  be  that 
which,  except  for  the  statute  authorizing  the  works,  would  be  an 
aeti<mable  wrong.     Damage  by  user  in  such  cases  must  hare 
been  contemplated  by  the  legislature,  yet  no  compensation  was 
prescribed  for  it :  Hammersmith  District  By.  Co.  y.  Brand.  (6) 
The  argument  for  the  claimant  ignores  Bex  r.  Pe€ue  (7)  and 
Vaughan  Y.  Taff  Vale  By.  Co.  (8),  which,  although  disapproved 

(1)  33  L.  J.  (Q.B.)  261.  (5)  Law  Bep.  7  H.  L.  243. 

(2)  Law  Bep.  6  H.  L.  418.  (6)  Law  Rep.  4  H.  L.  171. 

(3)  7  App.  Cas.  269,  at  p.  297.  (7)  4  B.  A;  A<L  30. 

(4)  2  Macq.  229.  (8)  6  H.  &  N.  679. 
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1884        is  less  valuable  by  reason  of  wliat  the  company  hits  ddne.   The 
Wadham  ~  arbitrator  then  says :  "  I  have  not  in  my  award  and  detemina- 
N^TH      *^^^  ....  allowed  for  or  inclnded  any  sum  as  compwisation  for 
BASTERy     the  depreciation  in  the  special  valne  of  the  said  Boyal  Hotel  as  an 
'  hotel  and  public-house.    And  I  hereby  submit  for  the  opinion  of 
the  Court  whether  or  not  I  ought  to  have  allowed  for  and  included 
in  my  award  any  sum  in  respect  of  the  depreciation  in  the  special 
value  in  this  paragraph  mentioned " ;  he  goes  on  to  say  that  if 
the  Court  be  of  opinion  tliat  he  ought  to  have  allowed  (dt  and 
included  in  his  award  and  determination  a  sum  as  compensation 
for  the  said  depreciation  in  the  said  special  value  of  the  Bojal 
Hotel  as  an  hotel  and  public-house,  then  he  assesses  and  awards 
and  determines  such  sum  to  be  the  further  sum  of  900Z.,  and 
the  amount  of  compensation  to  be  6501.,  increased  by  that  900?. 
The  learned,  arbitrator  does  not  find  that  that  900Z.  represents 
any  depreciation  in  the  trade  carried  on  by  the  particQlar 
tenant ;  nor  does  he  find  that  the  depreciation  of  value  is  due  to 
any  interference  with  the  access  of  particular- customers  to  the 
particular  house,  but  he  does  find  that  the  value  of  the  property 
apart  from  the  purpose  for  which  it  is  being  used  is  650^.  instead 
of  the  sum  which  he  represents  at  15502.,  indluding  9001.  in  respect 
of  the  injury  done.    The  learned  Solicitor  General  has  called  to 
our  attention  different  cases  in  which  the  mode  of  assessing  com- 
pensation for  the  injurious  affection  of  premises  used  as  these 
premises  are  said  to  have  been  used  is  laid  down,  and  look- 
ing at  the  language  of  the  learned  judges,  no  doubt  there  is  a 
foundation  for  the  argument  on  behcdf  of  the  railway  company. 
But  I  do  not  understand  the  learned  judges  to  have  intended  to 
lay  down  more  than  this,  viz.  that  you  are  not,  in  calcolating 
the  damage  for  injuriously  affecting  the  premises,  to  take  into 
account  any  special  and  exceptional  value  which  the  premises  may 
have  in  the  possession  of  the  then  proprietor,  but  you  are  to  see 
whether  or  not  the  value  of  the  property  ias  a  marketable  article 
to  be  employed  for  any  purpose  to  which  it  may  legitimately 
and  reasonably  be  put  has  been  interfered  with  or  not.    Upon 
that  ground  it  appears  to  me  that  in  this  case  we  are  bound  to 
award  the  larger  sum  that  has  been  found  by  the  arlatiatori 
because  I  construe  his  award  to  be  that,  if  the  property  were  pat 


regards  a  part  of  the  building  estate  it  is  pliyaically  Bereied  from       iSfri 
it  by  a  railway  running  throngli  it.     As  regards  another  part  of  TbeQci 
the  estate,  the  land  in  qnestion  is  close  to  it,  bnt  not  immediately      ^^^ 
contigQons,  and  the  eridence  giren  before  the  jnry,  and  npon    j^T~: 
which  they  acted,  was  that  as  regards  the  temaining  portion  of 
the  estate  sitnated  near  the  part  taken  by  the  board  there  was  a 
depreciation  of  the  marketable  value  of  the  property  by  the  sum 
of  40001.    There  was  a  property  which  was  of  oniform  character 
before  any  part  of  it  was  taken  by  the  board,  and  which  was 
adapted  and  laid  out  for  building  parposes.    What  the  board 
has  done  is  to  take  a  part  of  the  land,  and  destroy  it  so  &r  as  it 
was  available  for  bnilding  pnrposes ;  and  it  is  Said  that  while  the 
owner  of  the  property  is  entitled  to  compensation  for  the  fall 
Talne  of  the  land,  the  jury  or  arbitrator  who  has  to  assess  com- 
pensation ought  not  to  look  at  the  effect  which  the  employment  of 
the  land  taken  for  the  purpose  of  a  sewage  farm  would  have  on 
the  adjoining  property. 

The  language  of  s.  63  of  tixe  Lands  Glauses  Act  would  appear 
to  me,  notwithstanding  the  criticism  to  which  that  statute  is 
exposed,  free  Irom  all  doubt.  The  section  runs :  "  In  estimating 
the  purchase-money  or  compensation  to  be  paid  by  the  promoters 
of  the  undertaking  .  .  .  regard  shall  be  had  .  .  .  not  only  to> 
the  value  of  the  laud  to  be  purchased  .  .  .  bnt  also  to  the 
damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by 
reascm  of  the  severing  of  the  lands  taken  from  the  other  lands  of 
such  owner,  or  otherwise  injuriously  affecting  such  other  lands 
by  the  exercise  of  the  powers  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith."  Light  is  thrown  upon  the  inter- 
pretation of  that  clause  by  s.  68  which  follows,  and  by  s.  49.  If 
one  had  to  interpret  that  Act  for  the  first  time,  one  would  have 
said  that  it  is  perfectly  clear  that  when  property  ia  taken  to  use 
for  the  purpose  indicated  by  the  Act  under  which  the  proceed- 
ings have  taken  place,  the  effect  upon  the  marketable  value  of 
the  remainder  of  the  estate  shall  be  considered.  It  only  needs 
to  be  illustrated  by  a  few  simple  instances  to  shew  how  manifestly 
the  vahie  of  property  in  the  neighbouring  part  of  the  same  estate 
may  ba  affected.  If  we  suppose  the  land  taken  for  the  purpose 
of  a  cametery,  for  the  purpose  of  gas-works,  for  the  purpose  of 
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1884        chemical  worksi  or  erdu  for  the  purpose  of  a  railways  aocording 

The  Qce£n  to  Mr.  Webster's  contention^  compensation  has  to  be  assessed  in 

Essex.      ^^7  ^^®  ^^  those  cases  precisely  in  the  same  way  as  if  the  land 

Ma'th^.  J.    ^^^^  ^^  to  ^  I^d  o^^  ^  pleastire  grounds  lor  the  advantage  of 

the  whole  of  the  n^ghbourhood. 

In  dealing  with  this  questicmy  yarious  analopes  have  been 
referred  to  as  illustrating  what  the  position  of  th^.*  claimant  la. 
It  has  been  said  that  he  ought  to  be  toeated  as  a  willitig.Tendor. 
Sujqpose  that  to  be  the  oprreet  view,  although  I  do  not  say  that 
it  is,  oaj^  anybody  doubt  that  a  man  called  upon  to  sell  this  pro- 
perty would  necessarily  take  into  accpu^t.  the  effect  of  the  user 
of  the  property  for  the  purpose  for  which  it  was  sold  upoa  his 
adjoining  estate  ?    He  would. be  foolish  ^  he  did  not,  because  as 
this  case  shewsr-and  the  findii^g  has  not  been  disputed — the 
remaiaing  property  in  this  particular  instaiK^  irould  be  worth 
400Q/.  less.    Take  the  other  case  which  has  J>e!en  offered  as  an 
illustration  of  the  position  of  the  claimant    Supposing  he  brought 
an  action  for  what  is  done,  treating  the  board  as  trespassers,  as 
they  undoubtedly  would  be  it  ihej  did  not  possess  statutory 
powers,  can  anybody  doubt  that  it  wpuld  be  a  perfectly  legitt* 
mate  head  of  damage,  and  lairly,  and  properly  included  in  the 
measure  of  daipagps,  if  he  was  able  to  she.w  that  the  ffltct  that  the 
land  was  taken  to  .be  .used  tox  a  particular  purpose  depreciated 
the  value  of  his  property  which  had  formed  part  of  the  same 
estate  ?    Take  the  simplest  illustration  of,  all.    Suppose  a  rail- 
way passing  through  a  field  which  was  acqpired  or  laid  out  for 
building  purposes.    Is  the,  owner  to  be  compensated  merely  for ' 
the  value  of  so  much  of  jthat  field  as  is  used  :for  the  railway  ? 
Is  he  not  fairly  entitled  to  ask  the  jury,  or  the  arbitrator,  to 
take  i^tp  account  the  effect  on  the  salvage — if  I  may  so  term  it — 
the  effect  upon  what  is  left,  a  portion  having  been  taken  for  the 
purpose  of  a  railway  ? 

But  the  case^  as  we  have  good  reason  to  kno#,  is  not  without 
authority.  We  have  had  the  c^e  elaborately  argued,  and  all 
the  authorities  r^erred  to.  Each  learned  counsel  b^gim  at  the 
Stockggrt  Case.  (I)  According  to  my  view  of  the  law^the  ^Stooi* 
port  Case  (1)  has  never  been  overruled.    It  has  been  exposed  to 

(1)  88  L.  J,  (Q,B.)  251.   . 
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ctiticiBm,  principally  beoaofleit  waa  a  very  able  jadgment  de-       18M 
lirered  a  long  time  ago,  and  toadied  the  qneation  of  compensa-  tscQceek 
tion  and  the  mode  of  asseesment,  bat,  althongh  it  has  been      ^^^ 
criticised  and  its  application  to  the  particular  caao  before  the     ^"^  , 
Conrt  doabted,  no  Conrt,  as  for  as  I  know,  has  ever  pronoonced 
that  decisioik  to  be  wrong,  and  If  that  decision  be  right  and  has 
not  been  oremiled,  it  is  anthwity  in  &Toiir  of  the  claimant.    I 
hope  I  may  witboot  impn^ety  say  that  the  jadgment  is  one  of 
the  greatest  anthority,  pronoonced  by  a  veij  eminent  lawyer, 
and  I  think  that  I  may  say  also,  that  it  has  been  regarded  by  the 
profession  hitherto  as  entitled  to  much  respect. 

I  pass  from  that  case  and  come  tothenext,  7%e  Duke  of  Bue- 
deueh'a  Gate,  (1)  That  case  seems  to  me  to  be  a  complete  aatho- 
rity  in  &vonr  of  the  (daimont.  It  follows  the  Stockport  Gate.  (2) 
In  the  case  of  the  Dnke  of  Bac(dench  what  was  interfered  with 
was  clearly  no  more  than  on  easement  or  quasi  easement — the 
right  of  approach  to  tie  river;  bat,  by  the  tenna  of  the  Act  of 
Parliament,  for  the  parpoees  of  compensation  that  easement  was 
to  be  treated  aa  land.  If  I  nndeistaad  the  judgments  rightly, 
the  Doke  of  Baoclenoh  was  held  to  be  entitled  to  compensation 
for  any  inconvenience  to  which  he  would  be  pat  by  the  construc- 
tion of  the  roadway  in  front  of  his  house,  because  that  easement, 
treated  as  land,  had  been  taken  poeseesion  c^  by  the  Board  of- the 
Hetropolitan  Botud  of  Works.  The  very  large  comp^isation 
given  in  Uiat  case  proceeded,  as  I  understand,  entirely  upon  the 
principle  laid  down  in  the  Stoe^ort  Gate.  (2) 

Bat  it  is  Bud  that  there  is  a  cose,  also  decided  hy  the  House  of 
Lords,  which  qualified  the  Stockport  Gate  (2)  and  most  be  acted 
upon  as  an  authority  in  favour  of  the  board  here,  notwithstanding 
the  interpretation  which,  as  it  appears  to  me,  we  have  a  right  to 
put  upon  tbe  DtAt  of  Buedntek't  Gate  (1).  and  that  is  City  of 
Glaigow  Union  By.  Co,  v.  SujUbt.  (3)  In  that  case  certain  land 
had  been  taken  for  the  purpose  ot  a  railway,  and  that  land  be- 
longed to  Hunter  and  was  at  tite  back  of  his  hoose.  Certain 
other  land  had  been  taken  in  fiont  wUc^  did  not  belong  to  him, 
and  the  labd  nsed  in  &ont  of  bis  boose,  throng  the  purpose  for 

(.1)  I^w  Bep.  6  H.  L.  US.  (2)  33  L.  J.  (Q.B.)  261. 

(S)  Uw  Bep.  2  H.  L.,  Be.  78. 
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1884        which  it  had  been  taken,  was  calculated  to  depreciate  the  Talue 

The  Qubkn  of  Hunter's  house,  and  he  claimed  compensation  upon  the  aatho* 

jjg^      rity  of  the  Stockport  Case.  (1)     But  it  was  quite  enough  that  the 

injury  done  to  him  was  not  by  reason  of  that  part  of  hid  land 

which  was  taken,  and  therefore  he  could  no  more  claim  than  any 
other  of  those  persons  in  front  of  whose  houses  the  railway  in 
question  was  constructed.  Upon  that  ground  it  was  held  that 
Hunter  was  not  entitled  to  compensation.  But  that  case  has  no 
application  to  this,  because  the  depreciation  here  is  clearly  refers 
able  to  the  use  proposed  to  be  made  of  the  land  which  has  been 
taken  by  the  board. 

Our  attention  has  been  called  to  dicta  and  decisions  upon  cases 
wholly  different  from  this  case — McOarthj^s  Case  (2)  and  BranSs 
Case  (8)  and  OgUv^s  Case  (4),  and  it  has  been  said  that  the  result 
of  those  decisions  is  that  you  cannot  compensate  a  man  for  damage 
done  to  his  property  atising  from  the  ordinary  uses  of  neighbour- 
ing land  acquired  under  statutory  powers.  And,  no  doubt^  that 
is  the  result  of  those  decisions.  You  cannot.  If  the  legialatiiie 
chose  to  authorize  the  carrying  on  of  a  particular  busineBB  in  a 
particular  way  none  of  the  public  can  complain  of  that.  Hiey  are 
not  protected  by  the  Act.  They  are  certainly  not  within  the  tenns 
of  the  compensation  clauses  of  these  Acts.  But  it  is  said  **  Why 
should  you  allow  for  such  damage  in  case  any  part  of  the  land  is 
taken  ? ''  I  do  not  interpret  the  cases  referred  to  in  that  way,  or 
the  dicta  which  haye  been  relied  upon.  What  I  think  was  meant 
was,  that  where  the  sole  subject  of  compensation  was  damage  done 
by  user  justified  by  the  statute,  that  of  itself  did  not  give  rise  to 
a  proper  claim  for  compensation.  None  of  those  eases  appear  to 
me  either  to  deal  or  to  be  intended  to  deal  with  a  case  where  land 
has  been  taken  and  where  damage  follows  upon  the  user  of  that 
land  to  other  land  forming  part  of  the  same  estate.  If  the  legis- 
lature intended  that  no  compensation  should  be  giyen  for  such 
damage  then  this  extraordinary  consequence  would  follow,  yiz., 
that  eyen  if  the  land  in  question  which  has  been  taken  by  the 
board  had  been  protected  by  its  owner  by  a  coyeuant  that  it 
should  not  be  employed  in  any  such  way,  and  that  coyenant  had 

(1)  33  L.  J.  (Q.B.)  261.  (3)  Law  Bep.  4  H.  L.  17L 

(2)  Law  Rep.  7  H.  L.  243.  (4)  2  Macq.  229. 
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obviously  been  entered  into  for  the  purpose  of  maintaining  the  igg 
yalue  of  the  adjoining  property,  the  board  might  take  this  Ifioid "thiQ 
and  make  no  compensation ;  but  I  cannot  think  that  such  was  ^' 
the  intention,  and  I  am  not  coerced  by  any  authority  to  say  so. 
I  think  the  StocJcport  CcLse  (1)  a  good  authority,  and  I  am  bound 
by  that,  and  therefore,  in  my  judgment,  the  rule  should  be  dis- 
charged. 

Day,  J.  I  concur  with  my  Brother  Mathew  in  his  judgment 
that  this  rule  should  be  discharged,  and  also  concur  with  him  in 
the  reasons  which  he  gives  for  the  judgment. 

The  case  is  one,  no  doubt,  of  considerable  difficulty,  and  it  has 
been  argued,  if  I  may  say  so,  with  great  ability  on  both  sides. 
Every  possible  suggestion  has  been  made  based  upon  the  various 
cases  which  have  been  cited  on  one  side  and  on  the  other,  and 
every  possible  aid  has  been  given  to  the  Court  in  coming  to  a 
conclusion. 

I  do  not  entertain  any  doubt  as  to  the  judgment  at  which  I 
have  arrived,  but  I  feel  it  very  difficult  to  trace  the  judgment 
to  the  fundamental  principle,  and  that  difficulty  really  arises, 
as  has  been  said  more  than  once,  from  what  I  think  to  be  an 
unfortunate  decision  arrived  at  many  years  ago  in  Yanjtghan  v. 
Taff  Yale  Bailway  (2),  and  in  the  other  case  to  which  refer- 
ence has  been  made  (3).  I  think  that  those  cases  were  decided 
upon  a  mistaken  view  of  the  statutes,  and  of  the  law  created 
by  them.  I  do  not  suppose  for  a  moment  that  it  was  the 
intention  of  the  legislature  that  persons  constructing  public 
works,  whether  for  private  advantage  or  for  public  benefit, 
were  not  to  make  compensation  for  consequential  injuries  done 
to  private  owners  of  property, — for  injuries  caused  to  them  by 
the  user  of  the  land  taken  for  the  purpose  of  the  various  Acts. 
However,  that  has  been  decided  to  be  law;  it  has  been  acted 
upon  for  a  great  number  of  years,  and  it  is  not  to  be  disturbed. 
At  the  same  time,  as  has  been  stated  by  Lord  Bramwell  and 
others,  it  has  been  the  source  of  aU  the  difficulty  that  arises  in 
this  case.     Fortunately  for  the  ends  of  justice,  one  exception 

(1)  3S  L.  J.  (Q.B.)  251.  (2)  5  H.  &  N.  679. 

(3)  Semble,  Bex  v.  Pnue,  4  B.  &  Ad.  30. 
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IS84        seeins  to  Hae  to  be  quite  as  well  established  as  is  the  geneTal 

The  Queen  rule  laid  down  in  Vaughan  v.  Taff  Vale  Bailway.  (1)    This  great 

E^fix.      exception,  and  one  which  to  my  mind  ought  to  be  upheld,  is, 

^Tj       that  where  any  portion  of  a  man's  land  is  taken  he  shall  have 

full  compensation  for  the  injury  that  is  done  to  him,  although,  if 

his  land  is  not  taken,  then  by  reason  of  the  decision  in  Vaughan 

V.  Taff  Vols  BaUway  (1)  he  must  submit  to  bear  the  loss,  and  can 

obtain  no  compensation  whatever  for  it. 

In  this  cae^e  it  deems  to  me  to  be  perfectly  clear  that  the  plain- 
tiff has  sustained  substantial  injury  to  his  property  in  ihb  land 
by  reason  of  the  execution  of  the  works  of  the  company.  A  man's 
land  may  hare  a  value  quite  independent  of  its  own  intrinsic 
y^lue.  Men  may  be  prepared  to  sacrifice,  and  they  constantly 
and  most  properly  do  sacrifice  a  portion  of  their. land  for  the 
benefit  of  other  portions  of  their  land.  Take  the  case,  which  I 
suggested  in  the  course  of  the  argument,  of  a  person  having  a  large 
building  estate,  who  sacrifices  a  considerable  part  of  that  estate 
at  a  nominal  rental  on  the  terms  that  it  is  to  be  held  and  main- 
tained as  a  pleasure-ground  or  as  decorative  land,  so  bs  to  enhance 
the  value  of  the  rest  of  his  property.  It  has  been  said,  and 
necessarily  said,  by  counsel  on  behalf  of  the  public  body  in  this 
c^kse,  that  if  that  land  held  at  a  nominal  rent  is  taken,  the  only  eom- 
pensation  to  be  made  is  to  be  the  capitalization  of  that  nominal 
rent,  and  that  the  body  who  occupy  the  land  imder  the  powers  of 
the  Act  of  Parliament  are  to  hold  it  free  and  discharged  fiom  all 
the  other  covenants  of  the  lease.  To  my  mind  that  is  too  gross  an 
injustice  to  require  more  than  to  be  stated  in  order  to  be  refuted, 
because  it  is  clear  that  the  owner  of  the  land  sustains  an  injury  by 
the  loss  of  the  land  very  different  from  the  loss  of  rent.  He  loses 
the  benefit  of  the  covenant  tdiich  he  imposed  upon  the  occopier 
of  that  land,  by  reason  of  which  covenant  his  other  estate  and 
property  has  been  greatly  enhanced.  Take  the  case  of  the  land 
being  converted  into  a  cemetery,  or  any  other  generally  unplea- 
sant occupation.  No  doubt  all  the  residences  around  would  be 
seriously  diminished  in  value,  and  if  the  owner  got  no  oompmisa- 
tion  be jond  the  mere  capitalized  value  of  the  nominal  rent  at 
which  this  land  has  been,  so  to  say,  sacrificed  for  the  benefit  of 

(1;  5  H.  &  N.  579. 


the  othor  land,  the  public  body,  or  the  body  acting  ander  the  Act       1884 
of  Parliament,  would  hare  the  land  free  of  all  covenants  except,  Thi  Qouh 
as  it  aeems,  the  covenant  to  pay  rent.    That  seems  to  me  very      ^^^ 

nnreasonable.    Take  such  a  case  as  water  flowing  by  underground       

courses,  which  supplies  a  niansioi).  ;  Supposing  the  land  where 
the  springs  are  found  was  bought,  the  person  baying  the  land 
conld'cut  off  the  water  from  the  mansion  and  affect  the  whole 
flow  of  the  water  of  the  land  a^oining  the  mansion.  No  action 
would  lie  for  that,  no  doubt,  and  therefore  the  owner  would  re- 
tain possession  of  the  land,  keep  it  himself,  and  not  part  with  it 
for  any  consideration.  The  springs  do  not  add  to  the  intrinsic 
valoe  of  the  land,  and  yet  it  aeems  very  nnreasonable  to  say  that 
the  land  is  to  be  sold  for  the  mere  intrinsic  valae  and  he  is  not 
to  have  compensation  becaose  if  his  land  is  taken  there  will  be  a 
stoppage  of  the  water  supply  Ut  the  house ;  and  therefore  I  can 
see  the  excellent  ground  that  there  is  for  the  distinction,  so  long 
ago  made  and  so  constantly  maintained,  that  where  land  is  taken 
the  persons  taking  it  must  pay  for  the  injury  which  their  works 
are  calculated  to  do  to  the  remaining  land  of  the  owner. 

It  has  been  said  that  the  present  case  does  not  fall  within  the 
terms  of  the  Act,  and  that  the  iniury  is  not  in  the  execution  of 
the  works.  I  am  myself  of  opinion  that  it  is,  even  in  the  strictest 
sense,  in  the  execution  of  the  works.  It  is  clear  to  my  mind  that 
the  injury  in  this  particular  case  is  done  in  the  execution  of  the 
works  reasonably  understood,  that  is  to  say,  in  the  execution  of 
the  works  coupled  with  the  necessary  incidents  of  the  works. 
Feeble  do  not  create  works  for  sewage  piiqK)ses  unless  they.intend 
to  use  them  for  sewage  purposes.  We  must  look  at  sewage  works — 
not  as  the  mere  erection  of  bricks  and  mortar,  and  so  on,  in  the 
form  of  sewage  works  but — as  being  sewage  works,  with  every 
ordinary  incident  natural  to  sewage  works.  In  my  opinion  the 
proper  view  was  taken  of  this  case  at  the  hearing  before  the  under- 
sheriff.  I  cannot  And  that  the  jurisdictioD  was  in  any  way  ex- 
ceeded in  awarding  compensation  for  the  injury  done  to  the 
remaining  property — the  building  property — by  a  portion  of  the 
building  property  being  nsed,  not  for  building  purposes,  bnt 
for  the  purpose  of  carrying  out  upon  those  premises  what  are 
called  sewage  works.    I  am  therefore  clearly  of  opinion  that  the 
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1884        inquisition  was  correctly  held,  and  that  this  role  should  be  dis- 
ThbQubkn  charged. 
£«g^  Bide  dtBcharged,  mth  costs. 

Solicitors  for  claimant :  Sedges  it  Brandreth. 
Solicitor  for  local  board :  Selmsley. 

J.  B. 


J>ee,3.  [IN  THE  COURT  OF  APPEAL.] 

M'lLWRAITH  AND  Others  v.  GREEN  and  Anotheb. 

Fradice — Payment  into  Court — Denial  of  Idability^'Aciion  for  several  Breaches 
of  Contract — Payment  into  Court  in  respect  of  One  Breach — Acceptance  in 
Satisfaction  ofaU  Demand&--Bules  of  (he  Supreme  Court,  1883,  Order  XXIL, 
rr.  6,  7, 

In  an  action  for  breadi  of  contract  assigning  two  distinct  breaches,  the 
defendants  pleaded  denying  the  breaches,  and  altematively  paid  money  into 
Court  with  regard  to  one  of  the  breaches.  The  plaintiffs  gave  notice  under 
Order  XXII.,  rule  7,  that  they  accepted  the  money  paid  into  Court  in  full 
satis£action  of  the  causes  of  action  in  the  statement  of  claim : — 

Hdd^  that  the  plaintiffs  were  entitled^  without  proceeding  td  jndgmienty  to 
their  costs  of  the  action ;  for  by  accepting  the  money  paid  into  Court  in  satis- 
faction of  all  their  alleged  causes  of  action  they  had  in  effect  discontinued  or 
withdrawn  the  action  as  to  the  breach,  in  respect  of  which  the  money  was  not 
paid  in. 

Decision  of  the  Queen's  Bench  Division  (13  Q.  B.  D.  897)  afi&nned« 

Appeal  by  the  defendants  from  an  order  of  Pollock,  B.,  and 
Lopes,  J.y  setting  aside  an  order  of  Smith,  J.,  made  at  chambers. 

The  facts  of  the  case  are  set  forth  in  the  report  of  the  proceed- 
ings before  the  Queen's  Bench  Division  (1),  and  it  will  be  here 
sufficient  to  make  the  following  short  statement  of  thenL 

The  action  was  brought  for  a  breach  of  contract,  and  in  the 
statement  of  claim  two  breaches  were  assigned.  The  defendants 
denied  the  breaches,  but  in  the  altematiye  paid  a  sum  of  1752. 
into  court  in  respect  of  the  first  breach.  The  plaintifTs  gave 
notice  that  they  accepted  the  sum  of  1151.  paid  into  court "  in 
full  satisfaction  of  the  causes  of  action  in  the  statement  of  claim 
mentioned."  The  plaintiffs  thereupon  applied  to  Smith,  J.,  at 
chambers  for  an  order  for  the  taxation  of  the  plaintiffs'  costs 

(1)  13  Q.  B.  D.  807. 


of  the  action,  bat  the  leftmed  judge  refosect  the  a[^lication.       i^^ 
The  plaintifb  appealed  to  Pollock,  B.,  and  Lopea,  J.,  sitting  btilwuite 
in  the    Queen's  Bench  Division,  who  rescinded  the  order  of      qkeeh. 
Smith,  J.  (1)    The  defendants  appealed  to  this  Court. 

BveknUl,  {Finlay,  Q.O.,  with  him),  for  the  defendants.  The 
plaintifiTs  are  not  entitled  to  have  their  costs  taxed.  Crodemd  v. 
Boutledge  (2),  decided  by  Field,  J.,  at  chambeis,  is  an  authority 
strongly  in  point  for  the  defendants :  it  follows  irom  that  case 
that  the  action  mnst  proceed  in  order  to  determine  the  liability 
of  the  parties  as  to  the  second  breach.  The  plaintiffs  cannot  be 
entitled  to  the  coats  occasioned  by  their  wrongfully  alleging  the 
second  breach.  No  doubt  the  payment  into  conrt  is  in  iteelf 
a  substantive  defence :  Wheeler  t.  United  Tdepkone  Co.  (3) ;  bat 
it  is  in  the  present  action  pleaded  to  only  one  breach.  The 
plaintiffs  by  confessing  the  defence  to  the  first  breach,  cannot 
get  rid  of  tile  defence  as  to  the  second  breach ;  the  defendants , 
are  entitled  to  say  that  an  issue  must  be  taken  on  that  second 
breach,  and  that  if  it  is  decided  in  their  favour  they  are  entitled 
to  the  costs  of  the  action.  The  plaintiffs  ought  at  least  to  have 
discontinued  or  withdrawn  in  express  terms  the  action  as  to  the 
second  breach' 

Moullon,  for  the  plaintiffs. 

Bbbtt,  M.!R.  In  this  case  the  plaintifb  have  sned  for  sevend 
breadies  of  one  contract.  The  defendants  have  denied  the 
breaches  alleged  by  the  plaintiffs,  but  they  have  pleaded  also  a 
payment  into  court  in  respect  of  one  breach.  The  plaintiffs  have 
accepted  tiie  money  paid  into  court  "  in  full  satisfaction  of  the 
causes  of  action  in  the  statement  of  claim  mentioned:"  they 
accept  the  money  in  satisfaction  of  all  the  caOBes  of  action  upon 
wliich  they  at  first  relied.  I  think  that  the  case  is  the  same  as 
if  the  plaintiffs  had  sued  for  severtd  distinct  causes  of  action,  and 
as  if  the  defendants  had  paid  money  into  court  in  respect  of  one 
of  them,  which  the  plaintiffs  accepted  in  satisfaction  of  all  the 
causes  of  action.  It  may  be  said  for  the  plaintiffs  that  what  they 
have  done  is  equivalent  to  a  notice,  that  they  do  not  intend  to 
(1)  13  Q.  B.  D.  897.  (2)  W.  N.  1883,  p.  228. 

(3)  13  Q.  B.  D.  507. 
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1884  proceed  with  any  of  the  causes  of  action ;  bnt  for  the  defendants 
BTiLVBAiTH  it  lias  been  urged  that  the  plaintiffs  ought,  in  express  terms,  to 
.  QBmr.  ^^^  abandoned  the  prosecution  of  all  the  causes  of  action,  and 
that  they-  ought  to  have  given  a  notice  of  discontinuance  or  with- 
drawal of  that  breach,  in  respect  of  which  the  money  was  not  paid 
in  by  the  defendants.  If  we  look  at  the  pleadings  from  a  business- 
like point  of  view,  what  is  the  difference  between,  on  the  one  hand, 
the  notice  actually  given  by  the  plaintifib,  and,  on  the  otker,  a 
notice  that  they  accept  the  money  in  satisfiEu^tion  of  the  breach  b 
respect  of  which  it  is  paid  in,  and  that  they  discontinue  the  action 
in  respect  of  the  other  breach  ?  It  seems  to  me  that  the  notice 
actually  given  by  the  plaintiffs  and  the  notice  in  the  form  sug- 
gested are  exactly  equivalent.  The  nature  and  effect  of  a  dis- 
continuance are  now  ascertained  by  Bules  of  the  Supreme  Court, 
Order  XX YL,  r.  1.  I  agree  with  the  judgment  of  the  Queen's 
Bench  Division,  and  I  dissent  from  the  view  of  Field,  J.,  in 
Crodcmd  v.  Baudedge.  (1)  What  the  plaintiffs  have  done  is 
equivalent  to  an  acceptance  of  the  payment  into  court  in  respect 
of  the  one  breach,  and  a  discontinuance  of  the  action  in  respect  of 
the  other  breach.  When  the  costs  are  taxed,  the  plaintiffs  must 
not  be  paid  in  respect  of  the  causes  of  action  which  they  have 
abandoned:  they  must  be  paid  costs  only  in  respect  of  the 
breach  as  to  which  they  have  succeeded ;  and  if  the  defendants 
have  been  put  to  any  unnecessary  costs  by  the  course  which  the 
plaintiffs  have  taken,  they  must  be  reimbursed  those  oosls. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  I  cannot  agfree 
with  the  view  of  Field,  J.  It  is  not  necessary  to  go  down  to  trial 
in  order  to  dispose  of  the  liability  of  the  parties.  It  is  not  now 
desired  to  try  the  question,  in  respect  of  which  the  action  was 
originally  brought.  The  notice  given  by  the  plaintiffs  is  in  sub- 
stance a  discontinuance  or  withdrawal  of  the  second  breach; 
nothing  remains  to  be  tried,  and  no  party  now  wishes  the  action 

to  be  tried  as  to  the  merits. 

Appeal  dimmed. 

Solicitors  for  plaintiffs :  Davidson  &  Morriss. 
Solicitors  for  defendants :  Stokes,  Saunders,  &  Stokes. 

(1)  W.  N.  1883,  p.  238. 

J.  E.  H* 
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March  7. 
BARKER  t.  LAVERY.  

Practice — AppBcd — Appeal  to  Howe  qf  Lords — Stay  of  Executionr—No  Special 

Grounds  aJtteged» 

Execution  for  costs  pending  an  appeal  from  the  Cburt  of  Appeal  to  the  House 
of  Lords  will  not  be  stayed,  unless  evidence  be  adduced  to  shew  that  the  re- 
spondent to  the  appeal  wiU  be  unable  to  repay  the  amount  leyied  by  execution, 
if  the  appellant  be  successful  before  the  House  of  Lords. 

Application  of  the  defendant  for  stay  of  execution  for  costs 
pending  an  appeal  to  the  House  of  Lords.  The  appeal  was  heard 
in  this  Court  on  the  23rd  of  February.  The  application  was  made 
by  way  of  original  motion. 

BeddaRy  for  the  defendant*  In  order  to  obtain  a  stay  off  execu- 
tion, the  defendant  is  willing  to  pay  the  amount  in  dispute  into 
Court. 

[Bbett,  M.lt.  This  Court  has  on  previous  occasions  refused 
to  stay  execution  pending,  an  appeal  without  evidence  of  special 
circumstances. 

Eabl  of  Selbobke,  L.C.  Are  there  any  circumstances  in 
evidence  to  shew  that  the  plaintiff,  if  he  is  defeated  in  the.  House 
of  Lords,  wiU  be  unable  to  pay  back  the  money  levied  by  execu- 
tion against  the  defendant  ?] 

The  defendant  is  not  now  prepared  with  an  affidavit  to  that 
effect  y  and  it  is  submitted  that  Merry  v.  Nichalls  (1),  Morgan  v. 
Elfcrd  (2),  and  Wilson  v.  Church  (3),  aU  shew  that  no  evidence 
as  to  the  means  of  the  respondent  to  the  appeal  is  necessary.  But 
at  all  events  time  ought  to  be  granted  to  the  defendant  to 
enable  him  to  file  an  affidavit  as  to  the  plaintiffs  means :  the  de- 
fendant believes  that  he  can  .obtain  evidence  to  shew  that  the 
plaintiff  is  not  in  a  position  to  repay  any  sum,  which  he  may  levy 
by  execution. 

A.  J.  Ashtonf  was  not  called  upon  to  argue  for  the  plaintiff* 

(1)  Xaw  Rep.  8  Ch.  205.  (2)  4  Ch.  D.  352. 

(3)  12  Ch.  D.  454. 
YoL.  XIV.  3  G  2 
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1885  Earl  of  Selbobne,  L.C.    The  defendant  is  not  entitled  to 

Babkxr  hsLve  the  application  granted  as  a  matter  of  course.  Evidence 
Lavbby.  ought  to  have  been  adduced  to  shew,  that  the  plaintiff  would  be 
unable  to  repay  the  costs  if  he  should  be  unsuccessful  before  the 
House  of  Lords.  As  to  the  request  for  time  to  make  an  affidavit 
about  the  plaintiffs  means,  we  cannot  accede  to  it;  those,  who 
apply  for  a  stay  of  execution,  must  come  before  us  prepared  with 
all  necessary  materials. 

Bbett,  M.B.  I  am  glad  to  find  that  the  practice  prevailing 
in  this  Court  is  now  supported  by  the  authority  of  the  Lord 
Chancellor. 

LiNDLET,  L.J.,  concurred. 

ApplicaHon  refused. 

Solicitors  for  plaintiff:  Ooodharl  &  Medoalf. 
Solicitors  for  defendant :  Lwmley  &  Lundey. 

J.  B.  H, 


1884  [IK  THE  COURT  OP  APPEAL.] 
Oct.  27. 
^-    -     THE  MERSEY  DOCKS  AND  HARBOUR  BOARD,  Appkll^lhto  ;  THE 

OVERSEERS  OP  LLANEILIAN,  Rkspondkntb. 

Poor-rate — Bateahle  Value — Mersey  Docks  and  Harbour  Board — JBaieahHiiy  of 
Lighthouee  vested  in  and  under  the  Managemeni  of  the  Board^Telegraph 
Station  and  Premises — Bateatle  Value  enhanced  hy  Season  of  Neigkhour" 
hood—Merchant  Shipping  Act,  1854  (17  &  IS  Vict,  c.  104),  $.  43a 

The  Mersey  Docks  and  Harbour  Board  were  possessed  of  a  tower  used  as  a 
lighthouBe  and  also  as  a  telegraph  station,  in  respect  of  which  they  received 
tolls  from  vessels  using  their  docks  or  entering  the  port  of  Liverpool,  which  tolls 
were  directed  by  the  statutes  under  which  the  bowd  derived  their  authority  to 
be  so  fixed,  that,  with  the  other  receipts  of  the  board  applicable  to  conservancy 
purposes,  they  should  not  be  higher  than  Were  necessary  to  meet  the  conserv- 
ancy expenditure : — 

Held,  that,  inasmuch  as  the  tower  was  incapable  of  profitable  occupation,  it 
was  not  rateable  to  the  relief  of  the  poor. 

Two  dwelling-houses  adjoining  the  tower  were  used  by  the  lightrkeepere, 
and  if  not  so  used  in  connection  with  the  lighthouse  might  be  let  to  tenants  at 
a  rent,  and  the  rent  would  be  enhanced  by  the  fact  that  they  had  been  built  in 
the  neighbourhood  of  the  tower : — 

EM^  that  the  rateable  value  of  the  d wellmg-houses  must  be  ascertained  with 


B  to  th«  fact,  thkt  the^  had  been  built  in  the  neighbourhood  of  the 

By  Lord  Coleridge,  C.J,,  and  Mathew,  J.,  bitting  as  judges  of  the  Queen's 
IBench  Division,  the  lighthouses  which  are  exempted  from  rating  by  a.  430  of 
the  Merchant  Shipping  Act,  18S4  (IT  &  18  Vict.  c.  104),  are  those  only,  the 
BUpcnntendence  and  management  of  \Thich  is  by  e.  889  Tested  in  the  Trinity 
House,  the  Commiwioners  of  Northern  Lighthouses,  and  the  Port  of  Dublin  Llajt 
'Corporation,  and  not  lighthouses  under  the  control  and  management  of  local 
authorities,  such  as  the  Mersey  Docks  and  Harbour  Board. 

Speoial  Case  stated  pursuant  to  a  jadgd's  order. 

1.  In  August,  1S79,  tte  respondents  mode  a  supplemental 
raloation  list  of  rateable  hereditaments  in  the  parish  of  Llanei- 
lian,  in  the  coonty  of  Anglesea,  and  therein  aaaessed  the  appet- 
lanta  as  follows : — 


Occnpier. 

Nuiwof 
Ownsr. 

DcKTiptiDD 

of  Property. 

Hsme  or 
3>t<»ti<H>  of 

Property. 

Qniu 
E>ti- 
matcd 
Vain.. 

■blo 

Value. 

Mersey 

Docks  and 

Harbour 

Boaid. 

Mtto. 

Mersey 

Docks  and 

Harbour 

Board. 

Ditto. 

Lighthouse, 

station, 
houses, 
buUdingis 

and  land. 

Ditto. 

Point  Ly- 

Old  l«1e- 
graph 

office. 

16    2  2S 

£306 

£244 
£3 

The  Bssesament  committee  of  the  Anglesea  union  confirmed 
the  assessment. 

2.  On  the  Idth  of  May,  1882,  the  respondents  made  a  poor-rate 
in  accordance  with  the  supplemental  valuation  list  The  appel- 
lants duly  gave  notice  of  appeal  to  the  general  quarter  sessions 
for  Anglesea.  Judgment  was  to  he  entered  by  the  Court  of 
fiuarter  sessions  in  conformity  with  the  decision  of  this  Court 
hereon,  and  for  such  costs  as  this  Court  should  adjudge,  &c. 

3.  Prior  to  the  year  1857,  the  docks  at  Liverpool  were  vested 
in  the  corporation  of  that  borough  under  the  name  of  The  Tms- 
tees  of  the  Liverpool  Docks,  and  were  onder  the  management  of 
a  board  called  The  Liverpool  Bock  Committee.    The  trustees 

3  0  2  2 
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1884       1^'ere  impowered  to  levy  dues  on  vessels  entering  the  port  of 

Mersbt      Liverpool,  and  (amongst  others)  harbour  and  light  dues  for  the 

^BBouR^    maintenance  of  the  buoys,  landmarks,  and  telegraphs  within  the 

Board      port,  and  for  the  expense  of  lights  and  life-boats,  and  the  ex- 

v«  

OvEBdEEBs  07  pousos  of  tho  offico  of  marine  surveyor  of  the  trustees,  and  towards 
the  improvement  of  the  port  in  any  other  respect  except  the  con- 
struction and  maintenance  of  the  docks.  Th^  trustees  for  many 
years  collected  and  expended  such  dues  accordingly. 

4.  The  appellants  were  incorporated  as  a  body  of  public 
trustees  by  the  Mersey  Docks  and  Harbour  Act,  1857  (1),  and, 
amongst  other  matters,  the  property,  powers,  rights,  and  privi- 
leges of  the  Liverpool  Dock  Trustees,  including  the  right  to  levy 
dues,  &c.,  and  all  such  powers  of  exercising  jurisdiction  over  the 
navigation  or  in  respect  of  the  conservancy  of  the  river  Mersey  as 
were  then  vested  in  or  exerciseable  by  the  corporation,  were 
thereby  transferred  to  the  appellants,  who  became  possessed 
thereof  subject  to  the  provisions  of  that  Act,  upon  the  trusts  and 
for  the  purposes,  upon  and  for  which  such  property,  powers,  rights, 
and  privileges  were  held  previously  to  the  commencement  of 
that  Act.  The  appellants  are  now  regulated  by  the  Act  of  1857, 
the  Mersey  Docks  Acts  Consolidation  Act,  1858  (2),  the  Mersey 
Docks  (Perry  Accommodation)  Act,  1860  (3),  the  Mersey  Docks 
(Various  Powers)  Act,  1867  (4),  the  Mersey  Docks  (Liverpool 
Kiver  Approaches)  Act,  1871  (5),  the  Mersey  Docks  Act,  1874  (6), 
and  other  statutes.  These  Acts  were  to  be  taken  as  part  of  the  case^ 

5.  By  s.  54  of  the  Act  of  1857,  the  following  accounts  were  ta 
be  kept  separately,  and  were  to  be  dealt  with  as  distinct  sources 
of  income  and  expenditure,  that  is  to  say, — 

(1.)  **  An  account  of  all  sums  received  and  disbursed  by  the 
board  in  respect  of  the  following  matters,  and  hereinafter  called 
*  conservancy  receipts '  and  *  conservancy  expenditure,'  that  is  to 
say,  in  respect  of  the  maintenance  of  buoys,  landmarks,  and  tele- 
graphs, the  expense  of  lights  and  life-boats,  the  expense  of  the 
marine  surveyor,  the  expenses  to  be  incurred  as  hereinafter  men- 
tioned with  the  consent  of  the  commissioners  for  the  conservanev 

(1)  20  &  21  Vict.  c.  clxii.  (4)  30  &  31  Vict.  o.  ccvi 

(2)  21  &  22  Vict,  c.  xcii.  (5)  Si  &  36  Vict.  c.  cxcviL 

(3)  23  &  24  Vict.  c.  cL  (6)  37  &  38  Vict.  c. 


of  the  river  Mersey  in  improTing  of  the  port  of  Liverpool  or  the       ^^* 

navigation  of  the  river  Mersey,  the  expenses  to  be  incurred  in  the  Memet 

exercise  of  the  jurisdiction  hitherto  vested  in  the  corporation  of  HASDotB 

appointing  a  water-bailiflF  and  removing  sunken  vessels  and  other  ^*"" 

impediments  to  the  navieation :  O^-bbshers  ar 

^  °  Llanzilian. 

(2.)  "  An  account  of  all  sums  received  and  disbursed  by  the 

board  in  the  exercise  of  the  powers  hitherto  vested  in  the  Liver- 
pool pilotage  commissioners,  hereinafter  called  '  Pilotage  receipts ' 
and  '  Pilotage  expenditure :' 

(3.)  "  An  account  of  all  other  smus  received  and  disbursed  by 
the  board  in  pnrsnance  of  this  Act,  and  hereinafter  called  '  Gene- 
ral receipts  '  and  '  General  expenditure."  " 

By  B.  55  of  the  same  Act,  "  the  board  may,  with  the  consent  of 
the  conservancy  commissioners,  apply  any  portion  of  tbeir  general 
receipts,  after  providing  for  the  expenses  and  charges  incidental 
to  the  Mersey  Bock  Estate,  in  improving  the  port  of  Liverpool  or 
the  navigation  of  the  river  Mersey :  they  may  also  increase  or 
diminish  and  again  increase  any  rates  or  dues  leviable  by  them 
in  pursuance  of  this  Act,  either  generally  or  in  respect  of  any 
particular  articles." 

And  by  s.  56  of  the  same  Act  "  the  following  rules  shall  be 
observed  by  the  board  with  respect  to  the  moneys  received  by 
them  under  this  Act,  that  is  to  say, — 

(1.)  "  The  conservancy  expenditure  shall  be  de&ayed  out  of 
the  '  conservancy  receipts  :' 

(2.)  "  The  pilotage  expenditure  shall  be  defrayed  out  of  the 
'  pilotage  receipts:' 

(3.)  "  No  ]x>rtion  of  the  conservancy  receipts  or  pilotage 
receipts  shall  be  applied  in  aid  of  the  general  expenditure : 

(4.)  "  No  sums  shall  be  payable  in  respect  of  docks  by  any 
vessel  that  does  not  use  the  same : 

(5.)  "  Save  as  by  this  Act  provided,  no  moneys  receivable  by 
the  board  shall  be  applied  to  any  purpose  unless  the  same  con- 
ilnces  to  the  safety  or  convenience  of  ships  frequenting  the  port 
of  liverpoo],  or  &cilitat«8  the  shipping  or  unshipping  of  goods, 
or  is  concerned  in  dlschai^ng  a  debt  contracted  for  the  above 
purposes." 
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1884  6.  Certain  lighthouses,  lightships,  buoys,  beacons,  landmarks^ 

Mebsbt     seamarks,  and  life-boats,  and  life-boat  houses  theretofore  esta- 
H^T    ^^s^^^d,  became  vested  in  the  appeUants  on  their  incorporation,  tcv 
BoABD      be  maintained  and  worked  by  them. 
OvxBsmEBs  or     Sy  s.  104  of  the  Act  of  1858,  the  appellants  were  impoweied, 
'  when  and  as  they  should  deem  it  expedient  for  the  protection  of 
navigation  to  and  from  the  port  of  Liverpool,  to  purchase  or  hire 
land  in  convenient  situations  either  within  the  port  or  on  the 
coast  adjoining  the  same,  or  elsewhere,  for  the  erection  of  light- 
houses, landmarks,  and  life-boat  houses,  and  to  erect  the  same 
thereon,  and  to  maintain,  alter,  and  improve,  or  take  down  the 
same  when  built,  and  also  those  already  built  by  or  vested  in 
them. 

And  by  s.  106  of  the  same  Act  the  appellants  were  impoweied 
in  their  discretion  to.  establish  and  maintain,  and  to  alter  or 
remove  floating  lightships,  buoys,  beacons,  and  seamarks  in  or 
near  the  sea  channels  or  other  places  within  or  near  the  port  of 
Liverpool;  subject,  however,  as  to  the  erection  or  removal  of 
lighthouses  and  the  placing  or  removal  of  lightships,  buoys, 
beacons,  and  seamarks,  to  the  sanction  of  the  Trinity  House. 
Under  the  said  Acts  and  the  Merchant  Shipping  Act,  1854, 
s.  394^  the  appellants  may  not  discontinue  any  of  their  light- 
houses without  the  sanction  of  the  Trinity  House. 
Sy  s.  109  of  the  same  Act  the  appellants  were  required  to< 
X  provide  and  midntain  such  and  so  many  life-boats  or  other  vessels 

to  be  used  and  established  for  the  purpose  of  rendering  assistance 
to  vessels  in  distress,  as  they  might  from  time  to  time  think 
necessary  or  expedient. 

7.  Also,  at  the  time  of  the  said  incorporation  a  system  of 
telegraphs  theretctfore  established  for  the  information  and  benefit 
of  shipping  navigating  the  port  of  Liverpool  became  vested  in 
the  appellants,  to  be  maintained  and  worked  by  them.  And  by 
s.  110  of  the  same  Act  of  1858  the  appellants  were  impowered  to> 
extend,  maintain,  and  improve  that  system. 

8.  Sy  an  agreement  dated  the  1st  of  October,  1870,  made 
between  Her  Majesty's  Postmaster-General  and  the  appellants^ 
the  Postmaster-General  acquired  the  appellants'  line  of  tele- 
graphs as  then  established  between  Sirkenhead  and  the  South 
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Stack,  Holyhead,  and  undertook  to  maintain  a  wire  for  the  exclu-       I88i 
sive  use  of  the  board  for  telegraphic  communication  between     muot 
Birkenhead  and  the  South  Stack,  with  connections  to  all  the    ^^^^ 
telegraph  stations  of  the  board  on  the  said  line;  but  the  said      Boabd 
stations  and  the  premises  connected  therewith  were  not  trans-  Oyibsbers  of 
f erred  to  the  Postmaster-General  with  the  said  line,  but  continue  ^^^^™*^'^- 
to  be  the  property  of  the  appellants,  and  the  keepers  of  such 
stations  remain  under  the  control  of  and  are  paid  by  the  appel- 
lants. 

9*  By  8. 11  of  the  Mersey  Docks  Act,  1874,  the  appellants 
have  power  to  destroy  or  remove  simken  vessels  or  other  impedi- 
ments to  navigation  within  the  port  of  Liverpool  or  any  of  the 
sea  channels  leading  thereto,  and  are  authorized  to  sell  any  pro- 
perty so  raised  or  removed  and  to  retain  the  expense  of  the  work 
out  of  the  proceeds  of  sale. 

10.  By  s.  238  of  the  Act  of  1858,  certain  rates  called  harbour- 
rates  specified  in  schedule  D  to  that  Act  were  made  payable  to 
the  appellants  in  respect  of  all  vessels  coming  into  or  going  out 
of  the  port  of  Liverpool  and  not  entering  into  the  docks, 
according  to  their  tonnage  burthens  and  to  their  respective 
voyages. 

By  s.  8  of  the  Mersey  Docks  Act,  1874,  the  harbour-rates  set 
forth  in  the  schedule  to  that  Act  were  substituted  horn  and  after 
the  1st  of  October,  1874,  for  the  rates  in  schedule  D  to  the  Act 
of  1858 ;  and  it  was  provided  that  the  appellants  might  when  and 
as  they  should  deem  it  expedient  so  to  do  from  time  to  time 
lower  and  again  advance  these  rates,  but  so  that  the  same  should 
never  exceed  the  amounts  mentioned  in  the  schedule  to  that  Act, 
and  so  that  the  same  when  so  lowered  or  advanced  should  not  be, 
mtix  the  other  receipts  of  the  board,  applicable  to  conservancy 
account,  higher  than  was  necessary  for  the  purpose  of  conservancy 
expenditure. 

The  harbour-rates  actually  levied  have  been  about  one  half  of 
those  mentioned  in  the  said  schedule. 

11.  By  s.  280  of  the  Act  of  1858,  certain  dock  tonnage-rates 
shewn  in  schedule  B  to  that  Act  were  made  payable  to  the  appel- 
lants on  all  vessels  entering  into  or  leaving  the  docks,  according 
to  theix  tonnage  burthens  and  according  to  their  respectiye 
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1884        voyages.    These  rates  included  dock-dues^  lighthoiise-diie^y  and 

Mebsey     floating  light  dues,  as  shewn  in  the  schedule. 

^g^^       By  s.  270  of  that  Act  the  appellants  were  impoweied  from 

BoABD      time  to  time  to  lower  all .  or  any  of  the  rates  mentioned  in 

Oyebsebbs  ok  schedule  B,  and  again  to  advance  them. 

LijiinnLiiiK.      jj^^  Ughthouse-dues  and  floating  light  dues  included  in  the 

dock  tonnage-rates  were  kept  separate  from  the  dock-dues,  and 
were  carried  to  conservancy  account,  and  applied  for  conservancy 
purposes ;  but  by  s.  5  of  the  Act  of  1874,  it  was  provided  that 
they  should  no  longer  be  so  dealt  with,  and  should  be  deemed 
part  of  the  receipts  applicable  to  the  general  expenditure,,  but 
that  the  appellants  from  and  out  of  the  dock  tonnage-rates 
becoming  payable  from  and  after  the  1st  of  October,  1874,  in 
respect  of  each  vessel  entering  into  or  leaving  the  docks  from  or 
upon  any  voyage,  should  provide  and  apply  for  conservancy  pur- 
poses an  amount  per  ton  of  such  vessel  equal  to  the  amount  per 
ton  for  the  time  being  payable  under  that  Act  for  harbour-rates 
for  the  same  voyage,  and  that  such  amounts  (thereinafter  referred 
to  as  ''  the  conservancy  portion  of  the  dock  tonnage-rates  ")  should 
be  carried  to  the  credit  of  the  conservancy  account  thereinafter 
mentioned :  provided  always  that  nothing  in  that  Act  contained 
should  prejudice  or  affect  the  powers  of  the  appellants,  in  relation 
to  levying,  raising,  or  lowering  all  or  any  of  the  dock  tonnage- 
rates. 

12.  By  s.  6  of  the  Act  of  1874, ''  from  and  after  the  possing  of 
this  Act,  all  sums  received  by  the  board  in  respect  of  harbour- 
rates  and  the  conservancy  portion  of  the  dock  tonnage-ratea, 
whether  under  the  Act  of  1858  or  under  this  Act,  and  all  sums 
disbursed  by  the  board  in  respect  of  conservancy  expenditure,  as 
defined  by  s.  54,  subs.  1,  of  the  Act  of  1857,  shall  be  deemed  to 
be  conservancy  receipts  or  conservancy  expenditure,  as  the  case 
may  be,  and  shall  be  accordingly  thenceforward  included  in  the 
separate  account  of  conservancy  receipts  and  conservancy  expen- 
diture, which  by  that  section  the  board  are  required  to  ^eep ;  and 
such  account  shall  be  called  the  conservancy  account.'/ 

13.  The  harbour-rates  and  conservancy  portion  of  dock  tonnage- 
rates  are  carried  to  the  separate  conservancy  account  as  directed 
by  the  said  statutes,  and  are  expended  for  conservancy  purposes. 


by  distinct  depoitments  of  the  appellants'  administTation,  under       1884 
officers  called  the  marine  snrreyor  and  the  water-bailiff.    With      jCKBdEv 
the  ^ception  of  expenses  received  in  the  manner  mentioned  in     hawotT 
par.  9,  these  are  the  only  moneys  received  by  the  appellants  in       Board 
respect  of  those  parts  of  their  estate  which  are  nsed  for  conservancy  Otebbeebs  of 
porposes. 

14.  All  the  acooTints  of  the  appellants  are  annnally  audited  by 
a  special  auditor  appointed  for  the  purpose  by  the  Board  of  Trade 
under  a.  8  of  the  Mersey  Bocks  Act,  1867 ;  and  by  s.  8  of  the 
M^ersey  Docks  Act,  1874,  the  auditor  is  to  appoint  a  day  for  the 
audit  of  the  conservancy  accounts,  and  is  to  give  not  less  than 
seven  days'  notice  of  the  day  so  appointed. 

The  duties  of  the  auditor  are  pointed  out  by  s.  9. 

There  is  no  permanent  debt  incurred  on  conservancy  account, 
though  the  account  is  occasionally  in  arrear  owing  to  larger 
expenses  than  usual  being  incurred  in  the  erection  of  lighthouses 
and  the  undertaking  of  other  structural  works.  On  the  1st  of 
July,  1881,  there  remained  in  hand  a  surplus  of  conservancy 
receipte  over  conservancy  expenditure  amounting  to  22,875^  The 
conservancy  expenditure  for  the  year  preceding  was  26,2947., 
and  the  receipts  44,430^  (including  a  balance  of  5782^  carried 
forward  on  the  Ist  of  July,  1880).  The  surplus  or  deficit  on  the 
account  in  any  year  is  carried  forward  to  the  same  account  in  the 
year  following. 

16.  The  lighthouse  at  Point  Lynas,  on  the  north  coast  of  the 
island  of  Anglesea,  in  respect  of  which  the  appellants  have  been 
assessed  as  aforesaid,  is  one  of  the  lighthouses  which  were  main- 
tained by  the  trustees  of  the  Liverpool  Docks,  and  the  lease  of 
which,  for  a  term  of  twenty-one  years  expiring  in  1863,  became 
vested  in  the  appellants  on  their  incorporatitm.  The  appellants 
have  always  since  worked  and  maintained  the  lighthouse  for  the 
'-'onvenieuce  and  safety  of  ships  frequenting  the  port  of  Liver- 
pool ;  but  the  light  is  also  of  use  to  other  vessels  navigating  the 
eastern  parts  of  the  channel. 

17.  Prior  to  1872,  poot-ratee  were  paid  in  respect  of  the  light- 
house and  lightkeepet's  house  upon  an  assessment  of  121.,  and 
I'rom  1872  to  1877  (when  the  present  dispute  first  arose)  upon  an 

t  of  201.,  and  from  1877  to  1879  upon  an  assessment  of 
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1884        50L,  net  rateable  value.    None  of  the  private  Acts  by  whick  the 

MsBssY     appellants  are  regulated  contain  any  express  provision  exempting 
^^]^^^    the  lighthouse  or  the  other  assessed  premises  from  the  payment 

BoABD      of  poor-rates. 
Otsbsubs  of     18.  Between  November,  1877,  and  August,  1879,  the  appellants 

'^^"™'^^^'  purchased  the  freehold  of  the  site  of  the  lighthouse  and  of  some 
adjoining  land,  together  about  sixteen  acres,  at  a  cost  of  about 
3000Z.,  and  they  spent  a  sum  of  about  56002.  in  stnictiiial  im- 
provements of  the  lighthouse,  in  constructing  new  lighting 
apparatus,  and  in  erecting  two  four-roomed  houses  for  the  light- 
keepers,  and  a  stable.  The  two  houses  are  in  an  exposed  situa- 
tion, and,  partly  on  that  aocount,  and  partly  with  a  view  to  make 
a  handsome  group  of  buildings,  they  were  built  more  substan- 
tially and  expensively  than  ordinary  dwelling-houses  with  similar 
accommodation  usually  are.  The  houses,  stable,  and  kmd,  if  not 
used  in  connection  with  the  lighthouse,  might  be  let  by  the 
appellants  to  other  tenants  at  a  rent. 

19.  The  Kghthouse  consists  of  a  tower  and  a  dwelling-house 
adjoining.  In  the  tower  is  the  light-room,  which  contains  the 
flash-light  with  clock-work  for  regulating  the  flash,  all  fitted  on 
cast-iron  columns  and  on  a  circular  cast-iron  base  for  the  light 
attached  to  the  freehold,  and  also  a  room  used  for  working  a 
telegraph-wire  which  is  one  of  the  connections  of  the  wire  tram 
Birkonhead  to  the  South  Stack,  Holyhead,  maintained  by  the 
Postmaster-General  for  the  exclusive  use  of  the  appellants,  as 
mentioned  in  par.  8.  The  said  room  is  one  of  the  telegraph- 
stations  of  the  appellants  within  the  meaning  of  the  agreememt 
referred  to  in  par.  8,  and  the  telegraph-wire  therefrom  is  worked 
by  them  as  mentioned  in  paragraphs  7  and  8.  The  dwelling- 
house  adjoining  the  tower  and  the  other  premises  are  occupied  by 
the  light-keepers  as  servants  of  the  appellants. 

20.  The  working  and  maintenance  of  the  light  and  telegiapb 
at  Point  Lynas  form  part  of  the  appellants'  conservancy  djfies, 
and  the  expenses  thereof  are  defrayed  out  of  the  consenrancT 
receipts  above-mentioned.  All  the  purchases,  additions,  and 
improvements  referred  to  in  par.  18  have  been  paid  for  oat  of 
the  same  conservancy  funds,  as  have  also  certain  new  lighthouses 
erected  by  the  appellants  on  or  near  the  river  Mersey.    Apart 
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from  those  receipts,  nothing  is  paid  by  any  person  to  the  appel-  1884 

lants  or  to  any  other  person  in  respect  of  the  said  light  or  mebsx 

telegraph,  or  in  respect  of  any  of  the  premises  assessed  aa  afore-  ^^L^S 

said.  BoABi 

21.  The  tower  of  the  lighthouse  has  no  occupation  value  except  OYEBsxim 
as  a  lighthouse  and  as  a  telegraph  station ;  and  the  appellants 
under  the  present  circumstances  are  the  only  persons  to  whom  it 

is  of  value  for  those  purposes.  The  appellants  contend  that  it  is 
not  rateable,  on  the  grounds  that  it  is  exempted  by  s.  430  of  the 
Merchant  Shipping  Act,  1854,  and  that  it  is  not  and  cannot  be 
the  subject  of  any  beneficial  occupation ;  and  they  contend  that 
the  premises  other  than  the  tower  ought  to  be  assessed  upon  their 
value  to  be  let  from  year  to  year,  supposing  they  were  not  used 
for  the  light  or  telegraph,  but  were  disconnected  therefrom  and 
applied  to  any  other  purposes  for  which  they  might  be  available. 

22.  The  respondents  contend  that  the  whole  of  the  premises 
ought  to  be  assessed  upon  their  existing  value  to  the  existing 
occupiers. 

If  the  Court  should  be  of  opinion  that  the  appellants  were  rate- 
able in  respect  of  the  tower  and  the  other  premises  as  used  at 
present  for  and  in  connection  with  the  light  and  telegraph,  the 
present  assessment  of  the  appellants'  premises  was  to  stand.  If 
in  respect  of  the  tower  as  a  telegraph  station  only,  and  not  as  a 
lighthouse,  and  the  other  premises  at  their  value  as  now  used  and 
occupied,  the  gross  estimated  rental  was  to  be  reduced  to  120?.,  and 
the  rateable  value  to  961.  If  in  respect  only  of  the  premises  other 
than  the  tower  at  their  value  as  now  used  and  occupied,  the  gross 
estimated  rental  was  to  be  reduced  to  952.,  and  the  rateable  value 
to  762.  Sut,  if  the  appellants  are  rateable  in  respect  only  of  the 
premises  other  than  the  tower  upon  their  value  supposing  the}' 
were  not  used  for  the  light  or  telegraph,  but  were  disconnected 
therefrom,  then  the  gross  estimated  rental  was  to  be  reduced  to 
45/.,  and  the  rateable  value  to  40/. 

The  case  was  argued  on  the  10th  of  March,  1884,  before  Lord 
Coleridge,  C.J.,  and  Mathew,  J.,  by  Carver  {Bigham  with  him), 
for  the  appellants,  and  by  JP.  Mar^iall,  for  the  respondents. 

It  was  contended  for  the  appellants  that  the  lighthouse  in 
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1884        question  being  held  by  them  as  the  harbour  authorities,  and  not 

"UjsasKY     being  susceptible  of  profitable  occupation,  was  not  rateable  to 

^JHabboub^   the  relief  of  the  poor.     The  following  authorities  were  cited, — 

BoABD      Letuts  V.  Overseers  of  Swansea  (1) ;  Mersey  Docks  v.  Cameron  (2) ; 

Otebseebs  of  Mayor  of  Lincoln  v.  Holmes  Common  (3) ;   Beg.  y.  Metropolitan 

Llaneilian.  jg^y^  ^j  Works  (4)  ;  Metropolitan  Board  of  Works  v.  Overseers  of 

West  Sam  (5)  ;  Mayor^  de.  of  London  v.  Stratum  (6) ;  Worceder 
{Corporation)  v.  Droitwich  Assessment  Committee  (7);  Hare  v. 
Overseers  of  Putney,  (8)  It  was  further  submitted  that  "  light- 
houses "  are  expressly  exempted  from  rating  by  s.  430  of  the 
Merchant  Shipping  Act,  1854, 17  &  18  Vict.  c.  X04,  which  enacts 
that  '^  all  lighthouses,  buoys,  beacons,  and  light-dues,  and  all 
other  rates,  fees,  or  payments  accruing  to  or  forming  part  of  the 
said  fund  (9),  and  all  premises  or  property  belonging  to  or 
occupied  by  any  of  the  said  general  lighthouse  authorities  or  the 
Board  of  Trade,  which  are  used  or  applied  for  the  purposes  of  any 
of  the  services  for  which  such  dues,  rates,  fees,  and  payments  are 
received,  and  all  instruments  or  writings  used  by  or  under  the 
direction  of  any  of  the  said  general  lighthouse  authorities  or  the 
Board  of  Trade  in  carrying  on  the  said  service,  shall  be  exempted 
from  all  public,  parochial,  and  local  taxes,  duties,  and  rates  of 
every  kind/* 

For  the  respondents  were  cited  LeitJi  Harbour  Commissioners  v. 
Inspector  of  Poor  (10) ;  Oreig  v.  University  of  Edinburyh  (11) ; 
Qra/nd  Jv/nction  Canal  Co,  y.  Hemd  Hempstead  Overseers  (12); 
Bly(h  Harbour  Bock  Co,  y.  Tynemouth  Union.  (13)  And  it  was 
submitted  that  s.  430  of  the  Merchant  Shipping  Act,  1854,  applied 
only  to  tolls  of  lighthouses  which  are  placed  under  the  control  of 
the  Trinity  House,  the  Commissioners  of  Northern  Lighthouses, 
and  the  Port  of  Dublin  Corporation,  by  s.  389  of  the  Merchant 
Shipping  Act,  1854  (which  are  by  s.  417  to  be  carried  to  the 
''  Mercantile  Marine  Fund  "),  and  not  to  those  lighthouses  whidi 

(1)  5 E,  & B.608;  25  L.  J,(M.C.)33.  (8)  7  Q.  B.  D.  223. 

(2)  11  H.  L.  C.  443.  (9)  The  "  MercantUe  Marine  Fund," 

(3)  Law  Rep.  2  Q.  B.  482.  sec  s.  417. 

(4)  Law  Rep.  4  Q.  B.  15.  (10)  Law  Rep.  1  H.  L.  (Sc.)  17. 

(5)  Law  Rep.  6  Q.  B.  193,  (11)  Law  Rep.  1  H.  L.  (Sc)  348. 

(6)  Law  Rep.  7  H.  L.  477.  (12)  Law  Rep.  6  Q.  B.  173. 

(7)  2  Ex.  D.  49.  (13)  Glen's  Poor  Law  Statutes,  40. 
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Llaneilta: 


■are  under  the  management  of  local  authorities,  as  the  lighthouse       1884 
in  question  was.  And  it  was  further  submitted  that  the  appellants     mebset^ 
were  at  all  events  rateable  in  respect  of  their  occupation  (which   'h^^^ 
was  found  to  be  a  beneficial  one,)  of  the  lighthouse  tower  as  a      Board 
telegraph  station,  as  well  as  in  respect  of  the  houses  occupied  by  Ovebssers 
them  or  their  servants  in  connection  therewith. 

Carver,  in  reply,  referred  to  New  Shoreham  Commimone^*s  v. 
Overseers  of  Lancing  (1)  and  Mersey  Bocks  and  Harbour  Board  v. 
Overseers  of  Birkenhead.  (2) 

Lord  Coleridge,  C.J.  We  will  take  time  to  look  into  the 
cases  referred  to  in  this  Court,  to  see  if  we  can  find  any  sound 
distinction  between  them  and  the  present  case :  and,  if  we  cannot, 
we  will  yield  to  them  simply  as  authorities. 

Cur.  adv.  wit. 


May  30,  1884.  The  judgment  of  the  Court  (Lord  Cole- 
ridge, C. J.,  and  Mathew,  J.)  was  delivered  by 

Mathew,  J.  The  assessment  appealed  against  seems  to  have 
been  made  on  a  calculation  of  what  a  landlord  might  charge  by 
way  of  rent  for  the  premises  rated,  and  not  upon  an  estimate  of 
the  rent  at  which  the  premises  might  reasonably  be  expected  to 
let  from  year  to  year :  and  we  are  of  opinion  that  the  assessment 
cannot  be  maintained. 

It  appears  from  the  statements  in  the  special  case  that  the 
funds  out  of  which  the  lighthouse  and  adjoining  premises  have 
been  acq^uired  and  are  maintained,  are  chiefly  obtained  from 
tolls  levied  by  the  appellants  under  their  statutory  powers  upon 
vessels  using  the  Mersey  Docks  or  entering  the  port  of  Liverpool. 
These  tolls  are.  directed  to  be  so  fixed  that,  with  the  other 
receipts  of  the  appellants  applicable  to  conservancy  purposes,  they 
shall  not  be  higher  than  is  necessary  for  conservancy  expenditure. 
No  profits  are  therefore  receivable  by  the  appellants  from  the 
occupation  of  any  of  the  property  in  question ;  and,  if  none  of 
the  property  rated  were  capable  of  being  used  except  upon  the 
condition  imposed  on  the  appellants,  it  would  seem  that  no 


(1)  L  AW  Bep.  5  Q.  B.  489. 


(2)  Law  Rep.  8  Q.  B.  44(5. 
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1884        assessment  could  be  made :  see  Corporation  of  Worcester  y.  Droits 
Mebsit     ^&  Assessment  Committee.  (1)    But,  as  has  been  settled  by  the 
^^^^   well-known  decisions  cited  in  the  course  of  the  ai^ument, — 3fer- 
BoABD      sey  Docks  v.  Cameron  (2),  Oreig  v.  University  of  Edinburgh  (3),  Tht 
OYflB8mBB8  OF  St.  Tkomos^s  Hospital  Oase^  Mayor,  &e,  of  London  y.  StraUon  (4),— 
LLAHMLiAy.  ^2ie  fact  that  profits  are  not  earned  by  the  appellants  would  not 
icathew.  J.     extinguish  the  rateable  character  of  the  premises  in  question,  if 
it  could  be  shewn  that  the  property  was  capable  of  being  bene- 
ficially occupied  in  the  hands  of  a  tenant  &om  year  to  year.    The 
question,  therefore,  seems  to  be  whether  any  and  if  any  what 
portion  of  the  property  is  thus  capable  of  a  beneficial  occupation* 
With  respect  to  the  tower,  even  if  the  tolls  were  reoeiyed  in 
Liyerpool  as  part  consideration  for  the  maintenance  of  the  light- 
house, it  would  seem  that  the  payment  would  not  be  a  ground  for 
treating  this  part  of  the  property  as  rateable :  see  Bex  y.  Coke.  (5) 
But  the  tolls  are  not  so  receiyable.     The  lighthouse  is  a  charge 
upon  the  funds  created  by  the  appellants'  statutes.  It  represents, 
not  income,  but  expenditure.     In  the  hands  of  an  ordinary 
tenant,  it  would  yield  no  return,  and  would  be  incapable  of  profit- 
able occupation  as  a  lighthouse.     That  it  represented  an  outlay 
of  capital  would  not  render  it  assessable  any  more  than  the 
property  of  an  analogous  character  held  not  to  be  rateable  in  Beg. 
V.  Metropolitan  Board  of  Works  (6)  and  Metropolitan  Board  of 
Works  V,  Overseers  of  West  Sam.  (7) 

But  the  lighthouse  is  also  used  as  a  telegraph  station,  and  for  that 
purpose  it  seems  to  haye  been  found  as  a  &jct  that  it  is  capable  of 
beneficial  occupation.  In  this  respect,  upon  the  authority  of  the 
decisions  last  referred  to,  it  would  seem  to  be  rateable ;  and  the 
rateable  yalue,  we  gather,  has  been  fixed  at  967.  We  see  no 
reason  for  differing  from  this  conclusion. 

Then,  with  respect  to  the  adjoining  houses,  it  seems  also  to 
haye  been  found  as  a  fact  that  their  yalue  is  enhanced  firom  their 
being  used  in  connection  with  the  tower :  and  we  think  that  the 

(1)  2  Ex.  D.  49.  andsee  JSex  v. Bebowe, Loft, 77,aiid sea 

(2)  11  H.  L.  C.  443.  CalcL  156, 351 ;  .Sex  ▼.  J^nemouih^  12 

(3)  Law  Rep.  1  H.  L.  (Sc.)  348.  East,  46 ;  Bex  v.  Fowke^  5  B.  &  C.  814. 

(4)  Law  Bep.  7  H.  L.  477.  (6)  Law  Rep.  4  Q.  B.  15. 

(5)  5  B.  &  C.  797;  8  D.  &  B.  666;  (7)  Law  Rep.  6  Q.  B,  193. 


assessmant  made  on  tltis  footing  shonld  stand  at  the  rateable       ism 
valne  of  76?.  M^sbt  "^ 

It  remains  to  deal  with  the  point  which  was  made,  bat  not    ^^  ""^ 
much  inaisted  npon,  hj  the  learned  connsel  for  the  appellants, 
■viz.  that  the  property  was  exempt  from  being  rated  under  s.  430  c 
of  the  Merohant  Shipping  Act,  1854,  17  ft  18  Tict.  c.  104.    It  ' 
seems  clear  that  the  Act  only  applies  to  lighthouses  in  charge  of 
the  general  lighthouse  authorities  referred  to  in  the  statute,  and 
□ot  to  those  which,  like  the  lighthouse  at  Point  Lynas,  are  nnder 
the  control  of  a  local  authority. 

We  direct  the  rate  to  be  corrected  in  accordance  with  our 
judgment,  without  costs. 

Judgment  aceordingly. 


The  Mersey  Docks  and  Harbour  Board  appealed  from  the  judg- 
ment of  the  Queen's  Bench  Division  so  far  as  it  directed  the  rate 
to  stand  in  respect  of  the  tower  as  a  telegraph  station  at  a  rateable 
valae  of  967.  or  at  any  rateable  value  whatever,  and  so  fiir  as  it 
directed  the  rate  to  stand  in  respect  of  the  adjoining  houses  and 
premises  at  a  rateable  value  of  76?.,  or  at  any  rateable  value 
higher  Uian  401. ;  and  the  overseers  of  Llaneilian  gave  notice  of 
their  intention  to  move  in  the  Court  of  Appeal  that  the  rate 
appealed  against  should  be  ordered  to  stand. 

Oct  25,  27.  BiffKam,  Q.C.,  and  Carver,  for  the  Mersey  Docks 
and  Harbour  Board.  The  judgment  of  the  Queen's  Bench 
Division  is  erroneous :  it  was  not  intended  that  under  any  cir- 
cumstances the  towel  should  be  rated  as  a  telegraph  station  at 
96?.  and  the  other  premises  at  76?.;  these  assessments  were 
intended  to  be  alternative,  and  cannot  both  stand. 

IMcInt^,  Q.C.,  for  the  overseers  of  Llaneilian,  assented  to 
this.] 

No  regard  is  to  be  paid  to  the  fact  that  the  tower  is  nsed  in 
conjunction  with  other  property  situate  out  of  the  parish  :  it  must 
be  rated  in  the  parish  upon  an  estimate  of  what  its  value  in  the 
parish  would  be,  if  it  were  disconnected  from  all  other  property  : 
New  Shoreham  Earbovr  Commissioners  v.  Lancing.  (1)  The 
(1)  Law  Bep.  5  Q.  B.  469. 
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1884  tower  ought  Hot  to  be  rated  at  967.  or  at  any  other  amount;  its 
3i£n^EY  ~  rateable  value  is  nothing,  because  it  cannot  be  used  as  a  lights 
^SnBODif  ^OMBB  or  telegraph  station  by  any  person  save  the  Mersey  DodcB 
Board  and  Harbour  Board.  The  property  appears  to  have  been  assessed 
OvEBSEERs  OF  ou  tho  basis  of  its  worth  to  a  landlord  or  owner;  but  this  prin- 
ciple  is  plainly  erroneous :  Overseers  of  OhorUon  v.  Guardians  of 
Chorlton  Union  (1) ;  it  is  the  hypothetical  tenant  who  is  to  be 
considered,  and  the  property  is  to  be  assessed  on  an  estimate  of 
what  a  tenant  would  give  for  it :  Metropolitan  Board  of  Works  v. 
West  Ham.  (2)  The  judges  of  the  Queen's  Bench  Division  were 
of  opinion  that  the  tower  is  not  rateable  as  a  lighthouse,  because 
it  is  incapable  of  profitable  occupation ;  and  for  the  same  reason 
it  is  not  rateable  as  a  telegraph  station  :  no  profit  can  be  earned 
from  it^  The  suggested  rateable  value  of  76Z.  is  formed  upon  an 
estimate  of  the  worth  of  the  dwelling-houses  and  other  premises 
(except  the  tower)  to  the  Mersey  Docks  and  Harbour  Board 
under  the  conditions  and  circumstances,  under  which  they  are 
now  used;  but  an  assessment  at  this  amount  cannot  be  main- 
tained because  the  dwelling-houses  and  other  premises,  being 
used  for  purposes  connected  with  the  tower,  are  not  capable  of  a 
profitable  occupation  for  the  purposes  of  rating.  The  argimient 
for  the  Mersey  Docks  and  Harbour  Board  may  go  to  shew  that 
they  are  not  rateable  at  all,  for  their  property  is  not  capable  of 
yielding  a  clear  rent  over  and  above  the  necessary  outgoings  r 
Mersey  Docks  v.  Cameron  (3) ;  but  they  consent  to  be  rated  at  40/. 
None  of  the  authorities  are  inconsistent  with  the  argument  for 
the  board. 

Mclntyref  Q.C.  (F.  Marshall  with  him),  for  the  overseers  of 
Llaneilian.  The  rate  as  made  ought  to  stand.  The  counsel  for 
the  Mersey  Doqks  and  Harbour  Board  have  not  now  insisted  upon 
the  point  urged  before  the  Queen's  Bench  Division  that  by  reason 
of  s.  430  of  the  Merchant  Shipping  Act,  1854,  the  lighthouse  is 
exempt  from  being  rated.  The  existence  of  the  lighthouse  is  an 
inducement  to  vessels  to  go  to  Liverpool,  inasmuch  as  the  navi- 
gation to  that  port  is  thereby  rendered  safe,  and  hence  the  board' 
make  a  profit  from  the  lighthouse  by  getting  dues  paid  to  them 

(1)  61  L.  J.  (Q,B.)  468.  (3)  11  H.  L,  C.  443,  si  p.  601,  per 

(2)  Law  Rep.  6  Q.  B.  193.  Lord  Westbury,  L.C. 
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at  Liverpool.    Metropolitan  Board  of  Works  y.  West  Ham  (1)  is  1884 

distinguishable  from  the  present  case :  a  sewer  is  incapable  of  Mkbset 

profitable  occupation  by  any  person*  Harbour' 

[LiKDLETy  L.  J.    I  cannot  discover  a  finding  in  the  special  case  Board 
that  the  tower  is  capable  of  beneficial  occupation  as  a  telegraph  Ovkbsekrs  of 
station.] 

It  is  implied  in  par.  21. 

Bbett,  M.B.  I  cannot  say  that  I  think  that  this  case  is  very 
clearly  stated  as  to  the  facts ;  or  that  the  questions  which  are  pto« 
posed  to  the  Court  are  put  in  very  clear  terms ;  but  it  seems  to 
me  that  we  must  consider  that  there  are. in  truth  two  kinds  of 
buildings  or  two  kinds  of  occupations  at  Point  Lynas :  one  kind 
of  building  which  is  occupied  is  the  tower,  and  the  other  kind 
of  buildings  which  also  are  occupied  are  the  houses  close  to  it. 

With  regard  to  the  tower,  it  is  used  for  the  purpose  of  shewing 
lights  from  it,  and  it  is  used  for  the  purpose  of  working  a  tele- 
graph from  it.  As  far  as  I  can  see,  the  truth  is  that  that  tower 
would  be  of  no  use  for  any  other  purpose.  Sut  dwelling-houses 
have  been  built  close  to  it,  and  they  are  at  present  occupied  by 
the  servants  who  are  put  there  by  the  Mersey  Docks  and  Harbour 
Board  for  the  purpose  of  working  the  light,  and  for  the  purpose 
probably  of  working  the  telegraph.  Now,  the  tower  and  those 
houses  are  the  property  of  the  Mersey  Docks  and  Harbour  Board. 
The  use  of  the  lighthouse  by  the  Mersey  Docks  and  Harbour 
Board  is  certainly  regulated  by  the  Acts  of  Parliament.  Acts 
of  Parliament,  therefore,  deal  with  the  purposes  for  which  that 
lighthouse  or  that  tower  is  used.  Acts  of  Parliament  deal  both 
with  the  lights  and  with  the  telegraph.  I  think  that  those  Acts 
of  Parliament  have  treated  both  those  things  as  maintained  out 
of  what  has  been  called  in  the  Acts  of  Parliament  **  conservancy 
receipts.''  What  is  the  meaning  of  ^'  conservancy  ^  ?  The  mean- 
ing of  it  is  that  it  relates  to  the  safety  of  the  shipping  coming 
into  the  port  of  Liverpool,  that  is,  to  the  conservation  or  preser- 
vation— ''  conservation  "  seems  to  me  to  be  there  used  almost  'as 
if  it  were  '^  preservation  " — of  the  ships  coming  into  the  port  of 
Liverpool.    Both  the  lights  and   the  telegraph  are  in  those 

(1)  Law  Bep.  6  Q.  B.  Id3. 
Vol.  XIV.  3  H  2 
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1884        Aots  of  Paxliament  treated  as  conservancy  apparatus.    That  oon- 

HBBsnr     servancy  aj^ratos  causes  to  the  Mersey  Docks  and  Harbour 

^^^^   Board,  by  the  Aots  of  Parliament,  expenditure,  and,  I  think,  giTes 

^^«o      them  the  right  to  receipts ;  but  it  seems  to  me  by  the  oonstmo- 

OYEBflaEBs  OF  tiou  of  thoso  Acts  of  Parliament,  both  in  respect  of  the  light  and 

'  the  telegraph,  the  receipts  must  never  exceed  the  expenditoie. 

Rratt  \t  tt  _^.— 

'   '       When  I  come  to  the  hypothetical  tenant^  therefore,  who  may  be 
supposed  to  rent  this  tower,  I  must  take  it  that  he  is  to  rent  it 
subject  to  the  Acts  of  Parliament,  because  if  he  is  to  rent  it  not 
subject  to  the  Acts  of  Parliament,  then  he  will  have  no  power  to 
levy  dues  upon  shipping  that  are  mere  passers-by.    Therefore  he 
must  take  it  subject  to  the  Acts  of  Parliament.    Then  he  must 
take  it  subject  to  the  burden,  which  is,  that  he  can  never  charge 
to  the  ships  which  pass,  and  in  respect  of  which  therefore  the 
light  is  of  use,  and  in  respect  of  which  the  information  given  by 
the  telegraph  is  of  use,  more  than  is  sufficient  to  pay  the  expenses 
to  which  he  is  put.    If  so,  it  is  a  profitless  occupation,  that  is  to 
say,  by  the  Acts  of  Parliament  no  person  who  receives  the  earnings 
can  get  any  profitable  earnings.    If  so,  it  has  no  beneficial  value. 
Therefore  in  respect  of  the  tower,  which  can  be  used  only  as  a 
lighthouse  and  telegraph  station,  it  being  subject^  both  as  a  light- 
house and  telegraph  station,  to  the  Acts  of  Parliament,  and  to  the 
burden  put  by  the  Acts  of  Parliament,  it  seems  to  me  that  the 
burden  being  equal  to  the  benefit,  there  is  no  beneficial  occupa- 
tion.   That  occupation  is,  and  I  venture  to  repeat  the  phrase 
which  we  used  a  short  time  ago  (1),  ''  struck  with  sterility  ^  by 
the  Acts  of  Parliament.    Therefore  nothing  can  be  taken  into 
account  in  respect  of  the  tower  as  used  as  a  lighthouse  or  as  used 
as  a  telegraph  station,  and  I  do  not  see  that  there  is  a^y  finding 
which  says  that  it  could  have  any  beneficial  occupation  as  used 
for  any  other  purpose.    There  is  a  finding  that  it  cannot  be. 
That  settles  that  point  at  once. 

iN'ow  I  come  to  the  houses.  It  is  clear  to  me  that  there  can  be 
a  beneficial  occupation  of  the  houses.  They  are  dwelling-houses. 
If  the  Mersey  Docks  and  Harbour  Board  were  inclined  to  let 
them  to  a  tenant,  there  is  nothing  in  the  Acts  of 


(I)  See  West  Brommch  School  Board  v.  Overseers  of  West  Bromwkh^ 

13  Q.  B.  D.  929,  at  pp.  943,  944,  945. 
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which  prevents  the  board  from  letting  them  to  a  tenant.    There-       1884 
fore,  there  is  a  beneficial  occupation ;  they  are  capable  of  a  bene-      Mebsey 
ficial  occupation ;  they  are  dwelling-houses,  they  can  be  let,  and  a    ^hS^^!^ 
tenant  will  give  something  for  them.    Then  arises  thereupon  the      Board 
question,  what  is  to  be  the  measure  of  the  rateable  value.    Now  if  Oysbbeebs  of 

anybody  has  ever  suggested  that  in  order  to  get  at  the  rateable       

value  of  those  houses,  he  has  a  right  to  take  into  account  all  the  ^^^ 
earnings  of  the  Liverpool  Docks,  it  is  sufficient  for  me  to  say  that 
it  is  contrary  to  every  case  that  has  ever  been  decided.  It  seems 
to  me  that  if  any  one  has  ever  suggested  that,  he  must  have  been 
shutting  his  eyes  and  ears,  and  his  knowledge  and  his  under- 
standing to  every  part  of  the  rating  administration  of  the  Poor 
Law,  that  has  been  going  on  in  this  country  for  the  last  one 
hundred  years.  We  are  to  take  them,  therefore,  as  buildings  at 
Point  Lynas  capable  of  being  let  as  dwelling-houses  in  a  par- 
ticular position  with  regard  to  something  else.  Are  they  mere 
common  dwelling-houses,  which  are  to  be  treated  as  dwelling- 
houses  without  reference  to  their  neighbourhood,  or  are  we  to 
take  into  account  their  neighbourhood  ?  Why,  whenever  we  are 
trying  to  ascertain  the  aimual  value  of  dwelling-houses,  that  is, 
what  they  would  let  for  to  a  reasonable  tenant,  we  must  take  into 
account  the  neighbourhood.  No  tenant  woxdd  give  the  same 
rent,  I  suppose,  for  a  house  in  St.  Giles's,  as  he  would  for  a  house 
in  a  more  pleasant  part  of  London.  We  must  take  into  account 
the  neighbourhood.  But  what  does  the  neighbourhood  consist 
of?  It  not  only  consists  of  the  particular  position,  but  of  the 
other  buildings  which  are  in  the  close  neighbourhood  of  the  one 
which  we  are  valuing,  and  which  may  have  an  effect  upon  its 
letting  value.  Then  we  take  into  account  the  character  of  those 
neighbouring  buildings.  It  is  perfectly  obvious  that  dwelling- 
houses  which  are  built  as  cottages  useful  for  workmen,  let  at  a 
greater  value  if  a  large  factory  is  close  to  them,  which  must 
employ  one  hundred  workmen,  all  of  whom  will  want  houses. 
Suppose  that  such  a  factory  is  close  to  them :  will  they  let  for 
more  as  long  as  that  factory  exists,  and  will  they  let  for  less 
if  that  factory  be  burnt  down  or  destroyed  or  shut  up?  Of 
course  they  will.  Therefore,  we  have  to  take  into  account  the 
existence  of  that  factory,  because  it  obviously  has  an  e£fect  upon 

3  H  2  2 
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I88i       the  lettiDg  value  of  the  houses  in  it$  neighbourhood  as  dwelling- 

MsRBBT     houses. 

^^^^^^j^       A*  Point  Lyoas  is  the  lighthouse,  which  is  also  used  as  a  tele- 

BoABD      graph  station.    That  is  a  tower,  which  is  in  existence  and  is  used 

OvKBasEBa  ov  by  the  Mersey  Docks  and  Harbour  Board  for  the  purpose  of  the 

'  Port  of  Liverpool.    Well,  it  is  obvious  that  as  long  as  that  state 

Brett.  M.R.  ^£  things  lasts,  there  must  be  servants  to  work  the  lighthouse  in 
the  tower  and  to  work  the  telegraph  system  which  is  worked  in 
the  tower.  Where  are  those  workmen  likely  to  live?  It  is  not 
stated  that  they  live  in  the  tower ;  on  the  contrary,  at  present  it 
is  obvious  that  the  Mersey  Docks  and  Harbour  Board  consider 
that  tiieir  workpeople  cannot  live  in  the  tower.  They  might  go 
to  Liverpool,  but  that  would  be  very  inconvenient.  The  pro- 
bability is,  that  where  houses  are  positively  built  for  the  purpose, 
the  workpeople  who  work  in  that  tower  will  use  those  dwelling- 
houses.  If  that  is  so,  what  would  a  tenant,  who  would  be  inclined 
to  take  those  houses  and  pay  a  rent  for  them,  take  into  considera- 
tion? Would  he  or  would  he  not  take  into  consideration  that  if 
he  should  give  a  rent  for  these  houses,  he  would  have  this  advan- 
tage over  the  Mersey  Docks  and  Harbour  Board  that  they  will 
inevitably  want  those  houses  for  the  use  of  their  workmen,  and 
then  he  could  get  a  rent  from  them.  Of  course  he  would;  it 
oannot  be  doubted  that  he  would.  If  so,  the  existence  of  that 
tower  being  used  as  a  lighthouse  and  as  a  telegraph  station  for 
the  Liverpool  Docks  is  a  matter,  which  the  tenant  who  was  about 
to  give  a  rent  for  these  houses  would  take  into  his  consideration, 
and  in  respect  of  which  he  would  give  a  higher  rent  for  these 
dwelling-houses  as  dwelling-houses,  because  he  could  let  them 
again  for  a  still  higher  rent.  Therefore  the  neighbourhood  of  the 
tower  must  be  taken  into  consideration.  Now  to  that  extent,  and 
to  that  ^extent  only,  must  it  be  taken  into  consideration.  But  it 
seems  to  me  that  the  third  question  which  is  put  to  us  involves 
that  proposition.  May  we  take  it  into  account  to  that  extent  ? 
The  answer  is  yes,  we  may.  Then  it  is  agreed  that  if  we  may, 
the  rateable  value  of  those  cottages  or  houses  is  to  be  761. 
Whether  that  figure  is  a  good  figure  or  not,  is  not  for  us  to  say; 
whether  too  much  value  has  not  been  given  to  the  consideration 
of  the  lighthouse  being  there,  is  not  for  us  to  say.    It  is  ouly  the 
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principle  which  we  have  to  decide,  and  it  seems  to  me  that  that       1884 
is  the  right  principle.    It  seems  to  me  that  that  question  must      mkhskv 
have  meant  to  put  that  case  to  us,  because,  as  may  be  pointed    ^»«  ^^d 
out,  if  it  did  not  mean  to  put  that  case  to  us  what  is  the  differ-      Board 
ence  between  the  third  question  and  the  fourth?    The  fourth  Ovcbseers  oi 
question  seems  to  me  to  involve  this,  are  we  bound,  in  estimatin^g  ^'''^"'^"^^ 
the  annual  value  of  these  cottages  or  houses,  to  strike  out  the     ^^^*  ^'^' 
fact  ttom  our  consideration  altogether  tfaa^t  a  1;ower  i»  there 
which  is  used  for  a  lighthouse  and  telegraph  purposes,  and  in  in- 
spect of  which  servants  therefore  must  be  employed  who  must 
live  somewhere?    That  is  the  fourth  question.    The  answer  to 
that  is,  no,  we  are  not  bound  to  strike  that  out.    The  answer  to 
the  third  question  is,  that  we  have  a  right  to  take  into  considera- 
tion the  fact  of  the  tower  being  there. 

Therefore,  it  seems  to  me  that  the  true  answer  to  this  case  is, 
that  the  tower  is  not  to  be  rated,  there  is  to  be  no  rate  in  respect 
of  the  tower  because  in  respect  of  the  tower  there  is  no  beneficial 
occupation.  There  is  to  be  a  rate  in  respect  of  those  cottages  or 
dwelling-houses,  whatever  it  may  be  proper  to  call  them,  and 
upon  this  case  that  rateable  value  is  to  be  76L 

Cotton,  L.J.  There  are  in  substance  two  divisions  of- the 
questions  raised  in  this  case.  I  say  two,  because  the  first  and 
second  alternatives  are,  as  I  agree  with  the  Master  of  the  Bolls, 
really  one.  They  both  relate  to  the  tower,  and  they  relate  to  the 
tower  the  one  as  used  as  a  lighthouse  and  telegraph  station,  and  the 
other  as  used  simply  as  a  telegraph  station.  Now,  in  my  opinion, 
the  telegraph  and  the  lighthouse  stand  on  the  same  footing. 
They  both  come  within  the  conservancy  receipts  and  exp^iditure. 
It  is  found  in  the  case  (par.  21)  that,  *^  The  tower  of  the  lighthouse 
has  no  occupation  value  except  as  a  lighthouse  and  as  a  telegraph 
station."  Now  ought  the  lighthouse  and  telegraph  station  to  be 
rated  as  highly  as  proposed  in  the  first  alternative  ?  I  think*  not, 
for  this  reason :  the  conservancy  receipts  and  expenses  are  regu- 
lated by  Act  of  Parliament,  and  the  only  matter  which  makes  the 
tower  in  any  way  capable  of  beneficial  occupation  is,  if  there  be 
anything  in  it,  the  lighthouse  itself  and  the  telegraph.  Now  the 
receipts  in  respect  of  that  are  restricted  by  the  Acts  of  Farliaiment 
in  this  way,  that  they  cannot  be  fixed  so  as  to  produce  a  beneficial 
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1884        result  to  the  harbour  board.    It  may  be  said  that  the  expenses  of 

Mersey      maintaining  the  lighthouse  and  the  telegraph  station  do  not  equal 

^RBODB^    the  receipts  from  them.     That  is  very  true,  but  if  any  tenant 

BoAHD      took  this  lighthouse  with  power  of  levying  dues  which  he  must 

Overseers  of  do  under  the  Act  of  Parliament,  he  must  take  it  in  a  conespond- 

Llaneiliax.  jjjg  manner,  and  if  there  was  any  surplus  after  pa3ring  the  ex- 

cotton.L.j.    penses  of*  this  particular  pbrtion  of  the  conservancy  duty,  of 

course  he  could  not  retain  that  surplus ;  it  must  go  over  towards 

the  conservancy  fund  to  be  applied  to  other,  conservancy  objects. 

So  that  even  although  the  receipts  in  respect  of  the  dues  and  the 

receipts  in  respect  of  the  telegraph  would  themselves  provide  a 

surplus,  still  the  tenant  who  took  the  lighthouse  would  take  it 

with  this  obligation — that  he  could  not  keep  the  profit  because  it 

must  go  into  the  conservancy  fund. 

In  my  opinion,  therefore,  there  is  no  rating  of  the  tower  in 
respect  of  its  lighthouse  and  the  telegraph,  and  it  is  found  that 
it  has  no  other  occupation  value. 

Therefore,  in  my  opinion,  the  first  and  second  alternatives  are 
to  be  answered  in  favour  of  the  appellants.  In  the  court  below 
the  second  alternative,  I  think,  was  answered  in  fervour  of  the 
respondents.  Undoubtedly  there  was  a  slip  in  drawing  up  the 
order  of  the  Queen's  Bench  Division. 

Now,  on  the  second  point,  as  regards  the  dwelling-houses — ^for 
the  alternatives  three  and  four  refer  to  the  dwelling-houses — I 
must  say  the  difficulty  to  my  mind  is  in  understanding  what  the 
alternatives  mean.  But  I  think  it  is  conceded  on  both  sides  that 
alternative  four  means  that  we  are  to  consider  that  the  lighthouse 
tower  is  gone  altogether,  and  that  it  is  not  in  any  way  to  be 
taken  into  account.  If  the  fact  of  the  existence  of  the  tower  as 
a  lighthouse  and  telegraph  station  is  to  be  taken  into  account, 
then  767.  is  the  rateable  value.  Now  I  am  of  opinion  that  the 
third  alternative,  the  first  of  those  two  which  I  have  mentioned, 
is  right.  The  tower  is  not  to  be  rated  in  respect  of  its  use  as  a 
lighthouse  and  as  a  telegraph  station,  but  as  a  matter  of  fact  it  is 
used  as  a  lighthouse  and  telegraph  station,  and  for  the  purpose 
of  its  use  servants  must  of  necessity  be  there,  and  the  hci  that 
there  exists  this  tower  used  in  this  way,  must  of  necessity,  to  my 
mind,  increase  and  be  taken  into  account  in  settling  what  is  the 
net  annual  rental  which  probably  would  be  obtained  for  these 


hoosea.  It  is  true  that  they  are  to  be  deemed  to  be  let  to  a  tenant 
entiiely  unfettered,  bat  still  any  one  who  took  those  honses  would 
be  influenced  in  the  rent  which  he  would  give  by  the  £act,  that 
this  adjoining  tower  is  used  for  this  pnrpose  and  employs  for  that 
pnzpose  persons  who  want  to  lire  somewhere ;  not  of  neoesaity 
that  they  woold  go  there,  but  that  there  wonld  be  a  greater  pro-  ' 
bability  of  those  dwelling-hooaea  being  occupied  at  a  beneficial 
Tent  from  the  &ct,  that  there  was  this  tower  hard  by  in  which 
workmen  were  employed.  Whether  the  amoont  is  right  or  not,  we 
hare  nothing  to  do  with,  bat,  in  my  opinion,  we  cannot  cast  out 
of  conBid«ation  the  iact  of  the  existence  of  this  tower,  although 
the  board  are  not  to  be  rated  in  respect  of  it  In  my  opinion, 
therefore,  in  that  sense  the  third  alternative  is  the  correct  one. 

LniDLET,  L.J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons,  and  therefore  I  shall  not  repeat  tbem. 

I  shall  only  make  this  obseiration,  t^t  Hathew,  J.,  appears  in 
his  judgment  to  have  seen  his  way  to  drawing  a  distinction 
between  this  tower  as  a  lighthouse  and  the  tower  as  a  telegraph 
station,  and  he  has  said  that  "  the  lighthouse  is  also  used  as  a 
telegraph  station,  and  for  that  purpose  it  seems  to  have  been 
found  as  a  fitct  that  it  is  capable  of  beneficial  occupation."  T^^ow 
I  cannot  find  that  as  a  fact  stated  anywhere  in  the  case.  I  can 
find  no  ground  in  the  case  for  drawing  any  distinction  at  all  between 
the  lighthouse  and  the  telegraph  station.  It  appears  to  me  to  be 
some  misapprehension  as  to  the  statements  in  the  case.  Far.  21 
appears  to  me  to  shew  that  there  has  been  some  orersight. 

JuigmaUfor  the  appeUants.  (1) 

Solicitors  for  appellants :  Fenn  <£  Co.,  for  A.  T.  Sqwrey,  Liver' 
ptxd. 

Solicitors  for  respondents :  Bavenaeroji,  HiUa,  <fc  Woodward, 
for  W.  Fanning,  Amlweh, 

(1)  The  Court  of  Appwl  ordered  tfakt  &  c«rtaiti  ntte  oi  useMment  made 
"  that  the  judgment  or  order  of  the  for  the  relief  of  the  poor  of  tho  parish 
Queen's  Bench  Division  of  the  High  of  Llaoeilisn  on  the  19th  day-  of  Mar, 
Court  of  Justice  of  the  30th  da^  of  1882,  be  amended  by  limiting  It  to 
Hay  last  het«in  be  set  aside,  and  that  premises  other  than  the  tower  at  a 
Judgment  be  entered  for  the  appellants      nett  rateaUe  value  of  76f." 
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1884  [IN  THE  COURT  OP  APPEAL.] 

^'''  FEARON  V.  THE  EARL  OP  AYLESFORD. 


Busharyl  and  Wife — Separation  Deed — Absolute  Covenant  to  pay  AnnuUjf — 
Adultery  by  Wife — Condition  Precedent — Independent  Covenants — Covemant 
against  Molestation— Molestation^  what  amounts  to. 

In  a  separation  deed  a  covenant,  by  which  the  husband  undertakes  to  pay  hii 
wife  an  annuity  without  restricting  his  liability  to  such  time  as  she  aliall  be 
chaste,  is  good  and  is  not  against  public  policy,  and  the  cpvenant  remains  in 
force  and  the  annuity  continues  payable,  although  the  wife  afterwards  commits 
adultery. 

But^  semhlej  per  Cotton,  L.J.,  on  the  authority  oi  Evans  r.  Carrington  (2  DeG. 
F.  &  J,  481),  that  if  the  covenant  had  been  inserted  in  the  separation  dc»d  with 
the  intent  that  the  wife  might  be  at  liberty  to  commit  adultery,  the  deed 
would  have  been  void. 

Covenants  in  a  separation  deed,  by  which  respectively  the  husband  has  cove- 
nanted to  pay  an  annuity  to  a  trustee  for  the  wife,  and  the  trustee  has  covenanted 
that  the  wife  shall  not  molest  the  husband,  must  be  construed  as  independent 
covenants  in  the  absence  of  any  express  terms  making  them  dependent,  and 
therefore  a  breach  of  the  covenant,  that  a  wife  shall  not  molest  the  husband,  is 
not  an  answer  to  an  action  for  the  annuity. 

Neither  adultery  alone  by  the  wife,  nor  adultery  by  her  followed  by  the  birth 
of  a  spurious  child,  is  a  breach  of  a  covenant  in  a  separation  deed  against 
molestation  by  the  wife. 

But,  senible^  adultery  by  the  wife  followed  by  the  birth  of  a  spurious  child 
whom  she  puts  forward  as  the  child  of  her  husband,  especially  if  this  is  done 
with  intent  to  claim  a  title  or  property  to  which  the  legitimate  offspring  of  her 
husband  would  be  entitled,  is  evidence  of  a  breach  of  a  covenant  against  mdes- 
ration  by  her. 

By  Brett,  M.R.,  in  order  to  constitute  a  breach  of  a  covenant  in  a  separation 
deed  against  molestation  by  a  wife,  some  act  must  be  done  by  her  or  by  ker 
authority  with  intent  to  annoy  her  husband  and  which  is  in  fact  an  annoymnoe 
to  him,  or  at  least  some  act  must  be  done  by  her  or  by  her  authority  with  a 
knowledge  that  it  must  of  itself  without  more  annoy  her  husband  or  annoy  a 
husband  with  reasonable  and  proper  feeling. 

Appeal  by  the  defendant  and  cross-appeal  by  the  plaintiflr 
against  a  judgment  of  the  Queen's  Bench  Division.  (1) 

The  facts  of  the  case  are  fully  stated  in  the  report  of  the  pro- 
ceedings before  the  Queen's  Bench  Division  (1),  and  here  it  is 
necessary  only  to  make  the  following  short  statement  of  them. 

The  action  was  brought  by  the  plaintiff,  as  trustee  for  the 

(1)  12  Q.  B.  D.  639. 


defendant's  wife,  under  s  Bepa,nttioD  deed,  dated  the  22Dd  of  May,  1S84 
1877,  and  made  between  the  defendant,  his  wife,  and  a  trustee  for  ~~p^i^ 
such  wife,  for  4751.,  arrears  of  an  annuity,  which  the  defendant  ^^^  ^^ 
bad  ooTenaut«d  in  absolute  and  unconditional  terms  to  pay  to  Aylesford, 
the  trustee  in  trust  for  the  wife.  The  Btat«meut  of  defence  and 
coanter-claim  alleged  by  way  of  defence  that  the  separation  deed 
contained  a  covenant  by  the  wife's  trustee  that  the  wife  should 
not  molest  the  defendant  at  any  time  after  the  making  of  the 
deed,  and  that  after  die  making  of  the  deed  and  before  the 
breaches  of  covenant  sued  for,  the  wife  did  molest  the  defendant ; 
and  also  counter-claimed  damages  in  respect  of  such  molestation. 
At  the  trial  before  Day,  J.,  tiie  separation  deed  above  mentioned 
was  proved,  and  the  non-payment  of  the  annuity  was  not  denied ; 
bat  for  the  defendant  it  was  alleged  that  tiiere  had  been  a  breach 
of  the  covenant  against  molestation  on  the  part  of  the  wife.  It 
was  proved  that  aiter  the  execution  of  the  deed  the  Countess  of 
Ayleeford  had  been  living  in  adulter}-,  and  had  given  birth  to  a 
male  child  of  whom  the  defendant  was  not  the  father.  The  de- 
fendant had  no  male  issue  at  the  time  of  the  separation.  Evidence 
was  also  given  to  shew  that  the  lady's-maid  to  the  Countess  of 
Aylesford  had,  in  the  absence  of  her  mistress,  stated  that  the 
Countess  had  directed  her  and  other  servants  to  address  the  child 
as  Lord  Guernsey,  which  would  be  the  title  by  courtesy  of  the 
son  and  heir  of  the  defendant ;  but  the  lady's-maid,  who  herself 
was  called  as  a  witness,  denied  that  the  child  was  ever  addressed 
by  that  name.  The  Countess  of  Ayleeford  was  not  called  as  a 
witness.  Evidence  was  given  that  the  plaintiff  himself  had  said 
that  the  child  was  Lord  Guernsey,  and  that  the  plaintiff  woold  so 
describe  the  child  in  any  deed  which  he  should  have  to  draw. 
The  Countess  of  Aylesford  had  accepted  a  large  annuity  from 
the  father  of  her  illegitimate  child.  It  further  appeared  that  tiie 
defendant  had  attempted  to  obtain  a  divorce  from  his  wife,  but 
the  suit  fiuled  owing  to  some  aUegations  made  against  him.  The 
jury  found  that  there  had  been  a  breach  of  the  covenant  against 
molestation,  and  assessed  the  damages  on  the  counter-claim  at 
1 002.  Day,  J.,  held  that  the  molestation  was  an  answer  to  the 
{hluntifTs  claim,  the  covenants  to  pay  the  annuity  and  against 
molestation  being  dependent  covenants ;  he  therefore  gave  jadg- 
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1884        ment  for  the  defendant  on  the  claim  and  counter-claim*    In  a 

Fbaroh     Divifiional  Court  of  the  Queen's  Bench  Diviaion  (1)  this  judgment 

p,  ^*         was  varied,  and  judgment  was  entered  for  the  plaintiff  for  the 

Atlsbtord.  amount  of  the  arrears,  and  for  the  defendant  for  1001.  on  the 

counter-claim. 

Nov.  17, 18.  Waddyy  Q.C.,  and  Francis  Turner  (E.  F.  Sifiddy 
with  them),  for  the  defendant.  In  this  case  the  defendant  ia  under 
great  difficulties  in  establishing  his  case,  for  it  has  been  almost 
impossible  to  prove  what  his  wife's  conduct  as  to  the  illegitimate 
child  called  ''Lord  Guernsey"  has  been;  and  therefore  a  less 
amount  of  evidence  ought  to  be  satis&ctory  than  in  aa  ordinary 
case.  But  even  upon  the  facts  as  they  standi  the  defendant  as 
the  husband  is  relieved  from  liability  under  the  deed  of  separa- 
tion by  his  wife's  unchaste  conduct,  although  no  dum  casta  danse 
was  inserted :  he  is  bound  to  pay  the  annuity  only  so  long  as  she 
is  chaste :  that  term  is  implied  in  the  covenant  to  pay ;  and  to 
hold  otherwise  would  be  contrary  to  public  policy  and  even 
decency,  for  it  must  be  assumed  to  have  been  contemplated  that 
the  wife  should  live  chastely.  It  may  be  that  the  dum  casta 
clause  is  not  a  ''  usual  covenant "  in  a  separation  deed :  Hart  v. 
Hart  (2) ;  but  in  that  case  the  decision  is  perhaps  inconsistent 
with  other  authorities,  and  at  all  events  is  not  binding  upon  this 
Court.  The  deed  of  separation  is  not  to  be  considered  as  a  letter 
of  licence  to  the  Countess  of  Aylesford  to  commit  adultery : 
SuUivan  v.  Sullivan  (3) ;  and  the  dum  casta  clause  is  to  be  implied 
and  is  to  be  read  into  the  deed  as  one  of  its  provisions. 

[Bbbtt,  M.B.  If  the  dum  casta  clause  is  to  be  read  into  the 
deed  as  one  of  its  clauses,  upon  one  act  of  unchaatity  by  the  wife 
the  right  to  the  payment  of  the  annuity  will  be  gone  for  ever.] 

If  any  part  of  the  consideration  of  a  deed  is  immoral,  even 
although  the  immorality  does  not  appear  on  the  £em^  of  it,  the 
deed  is  void  or  at  least  not  enforceable :  WtUyama  v.  BuUmore.  (4) 

[LiNDLEY,  L.J.  That  was  a  case  of  the  sale  of  a  daughter  s 
chastity. 

CoTTOK,  L.J.    This  is  not  a  case  of  immoral  consideration; 

(1)  12  Q.  B.  D.  539.  (3)  2  Addams,  299,  at  p.  303. 

(2)  18  Ch.  D.  670.  (4)  33  L.  J.  (Ch.)  461. 
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and  the  deed  ia  good,  onless  it  is  agamst  public  policy  that  a       IS84 
deed  of  separation  should  be  drawn  without  isseiting  the  dam      Fbabon 
casta  clause.  lu^or 

Brett,  M.R.    There  is  no  evidence  that  at  the  time  of  the  atmsk-bu. 
execution  of  the  deed  the  Oountess  of  Aylesford  intended  to 
commit  adultery,  and  that  the  deed  was  exeonted  in  furtherance 
of  that  purpose. 

GoTTOK,  L  J.  In  that  case  the  deed  of  separation  might  have 
been  invalid:  Evans  r.  CarringUm.  (1)] 

A  husband,  when  he  separatee  from  his  wife,  most  be  assomed  to 
contemplate  that  she  will  live  chastely ;  because  if  she  is  unchaste 
and  has  a  bastard  child,  he  will  be  prim&  &cie  held  to  be  the 
father  of  an  offspring  that  is  really  sporions.  A  deed  of  separa- 
tion is  merely  an  arrangement  for  living  apart,  and  when  a  state 
of  things  arises  which  was  not  in  contemplation  when  the  deed 
was  executed,  it  is  no  longer  binding :  Morrall  v.  WtrraU.  (2) 

[CoTTOK,  L.J.  It  seems  to  have  been  assumed  by  the  Court 
of  Appeal  in  Oandy  v.  Owidy  (3)  that  a  deed  of  separation  will 
hold  good,  notwithstanding  the  parties  to  it  may  commit  adultery.] 

No  doubt  Oandy  v.  Qandy  (3)  is  the  strongest  case  against  the 
defendant  He  does  not  give  up  the  point  that  adultery  alone 
by  the  wife  is  an  answer  to  an  action  on  the  deed ;  but  it  must 
be  admitted  that  some  of  the  cases  are  against  this  contention. 
In  the  early  case  of  Seholey  v.  Goodman  (4)  it  seems  to  have  been 
assumed  that  adultery  by  the  wife  would  be  an  answer  to  an  action 
to  recover  money  payable  under  an  agreement  for  separation. 

[Bbett,  M.B.  That  case  is  simply  a  decision  as  to  the  old 
law  of  pleading :  it  is  not  an  authority  upon  any  other  question.] 

It  must  be  admitted  that  in  Jee  v.  Thwrlow  (5)  it  was  taken 
by  the  Court  of  King's  Bench  to  be  clear  law  that  adultery  by  a 
wife  is  not  an  answer  to  an  action  for  an  annuity  payable  under  a 
separation  deed ;  it  is  a  strong  case  against  the  defendant,  but  it 
may  foe  overruled  in  this  Court,  if  it  is  contrary  to  the  decisions 
in  Equity. 

[Cotton,  L.J.    According  to  the  view  of  Grant,  M.B.,  in 

(1)  2  De  Q.  F.  4  J.  481.  (3)  7  P.  D.  77, 168. 

(2)  8  P.  D.  98.  (4)  8  B.  Moore,  350;  1  Bing.  349. 
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1884        JSeagrave  v.  Seagrave  (1)  the  rule  in  Bqoity  as  to  separation  deeds 
~  FEliioT"  was  the  same  as  at  Conunon  Law. 

Karl  OF         LiNDLEY,  L.J.     Jee  V.   Thurlow  (2)  appears  to  have  been 
Aylesford.  followed  without  any  hesitation  i^  Baynon  v.  BaUetf.  (3)] 

For  the  defendant  it  is  not  denied  that  the  liability  to  pay  the 
annuity  would  have  continued  to  exist  notwithstanding  any  act 
of  hisy  provided  the  Countess  of  Aylesford  had  led  a  chaste  life : 
Ooslin  V.  Cla/rk.  (4) 

Further,  the  Countess  of  Aylesford  '*  molested  "  the  defendant 
contrary  to  the  coyenant  contained  in  the  separation  deed.  It 
may  be  that  *^  molest "  means  *'  personally  molest  '* :  Thomas  t. 
Ev^ard  (5) ;  but  the  evidence  given  at  the  trial  shewed  that  there 
had  been  personal  molestation.  In  Charl&worth  v.  Salt  (6),  and 
Chant  V.  Sudd  (7),  the  question  of  molestation  does  not  appear 
to,have  been  raised.  The  molestation  may  be  of  different  kinds ; 
adultery  and  the  birth  of  an  illegitimate  child  as  a  consequence 
of  that  adultery  are  sufficient  evidence  of  molestation ;  so  also  is 
open  and  notorious  adultery ;  and,  further,  adultery  accompanied 
by  the  birth  of  a  spurious  child  and  by  the  holding  out  of  that 
spurious  child  as  legitimate,  is  sufficient  evidence  of  molestation. 
Surely  profligacy  in  a  wife  amounting  almost  to  open  prostitution 
is  molestation  within  the  meaning  of  the  covenant,  although 
there  may  be  no  personal  or  bodily  interference  with  the  husband. 
There  was  evidence  that  the.ladyVmaid  to  the  Countess  of 
Aylesford  had  stated  that  she  and  other  servants  had  been 
directed  by  the  Countess  to  address  the  spurious  child  as  ^  Lord 
Guernsey,"  which  would  be  the  courtesy  title  of  the  eldest  legiti- 
mate son  of  the  defendant. 

[Bbbtt,  M.B.  That  evidence  was  mere  hearsay,  the  statement 
of  the  lady's-maid  not  having  been  uttered  in  the  presence  of  the 
Countess  of  Aylesford.] 

It  is  not  unreasonable  to  suppose  that  the  spurious  child  was 
called  Lord  Guernsey  in  the  Countess  of  Aylesford's  house  with 
her  consent.    The  question,  whether  the  covenants  are  dependent 

(1)  13  Ves.  439.  (4)  12  0.  B.  (N.S.)  681 ;  31 L.  J.  (C.P.)  330. 

(2)  2  B.  &  C.  647.  (6)  6  H.  A  N.  448. 

(3)  8  Bing.  256.  (6)  Law  Bep.  9  Ex.  38. 

(7)  30  L.  T.  (N.S.)  319. 
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or  independent,  must  no  doubt  be  decided  upon  the  words  and        188 
the  construction  of  the  deed;  but  it  is  clear  that  they  are  de-      feai 
pendent,  for  it  would  be  most  unreasonable  that  a  husband  should     ^^^ 
be  compelled  to  contribute  to  his  wife's  support,  if  she  continued   Aylbsi 
to  annoy  him.    A  mere  threat  to  do  something  of  an  annoying 
nature  may  amount  to  a  br^usb  of  a  covenant  against  molesta- 
tion in  a  separation  deed : .  Sanders  v.  Bodway.  (1)     Any  act 
which  annoys    or    injures   another,  '' molests"    him:    Beg.  v. 
Duffleld.  (2)      Adultery  is    molestation,  because    the   injured 
husband  must  be  annoyed ;   and  a  wife  who  commits  adultery 
must  be  taken  to  have  contemplated  the  consequence  of  her  act ; 
she  must  be  taken  to  have  intcfnded  to  annoy  her  husband. 

[Brett,  M.R.  A  woman  commits  adultery  in  order  to  gratify 
her  own  unlawful  passion :  she  does  not  think  about  the  annoyance 
to  her  husband  when  she  abandons  herself  to  her  lover.] 

The  gratification  of  her  unlawful  passion  does  not  exclude  the 
intention  to  annoy  her  husband.  The  Countess  of  Aylesford  was 
receiving  the  wages  of  prostitution  from  her  paramour,  who  had 
settled  an  income  upon  her. 

Finlay,  Q.C.,  and  JR.  0.  B.  Lane,  were  not  called  upon  to  argue 
for  the  plaintiff. 

Brett,  M.B.  In  this  case  I  have  carefully  read  the  judgments 
of  the  judges  in  the  Divisional  Court,  and  I  agree  with  part  of 
those  judgments  and  differ  from  part. 

The  action  is  brought  by  the  trustee  of  Lady  Aylesford  in 
order  to  enforce  the  payment  of  an  annuity  which  was  granted 
by  a  separation  deed  executed  by  her  husband,  it  being  an 
admitted  fact  that  the  payments  were  in  arrear.  In  answer  to 
that  it  was  pleaded  that  thei^p  was  a  defence,  or  that  there  were 
defences,  which  relieved  the  hiisband  from  any  liability  upon  the 
claim.  One  of  those  defences  was  that  the  wife  had,  after  the 
separation  deed  was  executed,  committed  adultery,  and  that  that 
adultery  caused  the  deed  thenceforth  to  be  inoperative.  Another 
defence  was  that  the  plaintiff  had  covenanted  in  the  separation 
deed  that  the  Countess  should  not  molest  her  husband,  and  it  was 
urged  by  way  of  defence  t^hat  ^e  had  molested  her  husband 

(I)  22  L.  J.  (Ch.)  430.  (2)  5  Cox,  C.  C.  404. 


I6S4        witliixL  the  meaning  of  that  clause,  and  that  the  payment  of  the 

Fe&roh     annnity  waa  dependent  on  her  obserTing  that  covenant,  that  is  to 

~^  Q^     say,  thataa  between  those  two  covenants  the  one  was  the  condition 

An-nroBD.  upon  which  the  other  was  to  remain  valid,  and  therefore,  that  the 

fintt,  U.B.     condition  having  been  btok«),  there  was  a  defence  to  this  action. 

There  was  a  coonter-claim  on  tbe  part  of  the  defendant,  the 
husband,  to  this  effect :  tiiat  though  he  should  have  st  law  no 
defence  against  the  claim,  yet  he  had  a  ri^t  to  counter-claim, 
for  his  wife  had  broken  the  covenant  not  to  m(dest  him,  and 
therefore  he  was  entiUed  to  damages.  That  was  the  vi«rw  which 
the  judgment  of  the  Court  below  ajdiolds.  That  judgment  of  the 
Court  was  this,  that  there  was  no  defence  to  tiie  statement  of 
claim,  and  that  therefore,  on  the  statement  of  claim,  the  trastee 
of  the  wife  was  entitled  to  recover  the  arrears  of  the  annnity, 
but  that  on  the  counterKtlaim  there  was  evidence  to  go  to  the 
jury,  on  which  the  jury  had  not  improperly  found  that  the  wife 
had  molested  the  husband,  and  that  therefore  the  husband  was 
entitled  to  damages,  and  the  jury  on  that  view  gave  the  husband 
damages  to  the  extent  of  100^  We  have  to  say  whether  we 
agree  in  that  judgment. 

The  deed  before  us  is  a  separation  deed.  Differences  had 
arisen  between  tiie  husband  and  the  wife,  and  it  is  of  no  use  to 
disguise  what  those  differences  were.  The  wife  had  been  accused 
by  ^e  husband,  and,  as  far  as  we  can  see,  rightly  accused,  of 
having  been  guilty  of  the  grievous  offence  of  breaking  her  mar- 
riage vows,  and  of  having  committed  adultery.  For  reasons  into 
which  it  is  not  necessary  to  enter,  he  did  not  go  the  length  of 
obtaining  a  divorce,  although  he  went  the  length  of  at  first  per- 
sisting in  trying  to  obtain  one.  That  fell  through — I  inquire  not 
why — it  signifies  not.  That  fell  through,  and  instead  of  persist- 
ing in  obtaining  a  divorce  or  in  obtaining  a  judicial  separation, 
a  separation  was  come  to  by  agreement,  and  that  separation  by 
agreement  was  carried  out  by  this  deed.  Now  in  the  deed  there 
is  an  absolute  covenant  by  the  husband  in  plain  and  simple  words 
to  pay  the  wife  a  certain  sum  of  money  (5001.  a  year),  by  half- 
yearly  payments,  as  long  as  he  and  she  shall  live.  That  is 
admitted  to  be  one  simple,  plain,  and  absolute  covenant.  Then 
there  is  a  covenant  on  the  part  of  the  trustee  for  the  wife,  which 


is  equivaleDt  to  a  covenant  by  the  wife  herself,  that  she  will  not       18U 
molest  her  lnuband.  Feuom 

The  first  point  taken  is  this :  that  even  althotigh  that  coTenant  ^uu.  of 
to  molest  were  not  in  the  deed,  yet  the  fundamental  condition  of  a 
separation  deed  is,  that  the  wife  most  remain  chaste  after  the  Bi«n,ii 
separation,  and  tliat  if  she  commits  adoltery  that,  ipso  facto,  pre- 
vents her  from  ever  sning  on  the  deed  or  insisting  npon  the  pay- 
ment of  the  annuity ;  and  it  has  been  o^ed  that  the  Comt  most 
so  hold,  on  the  ground  that  it  is  against  public  policy  that  a 
separation  deed  should  be  allowed  to  stand  otherwise  than  on  the 
footing,  that,  if  the  wife  commits  adultery,  the  deed  feim  that 
time  becomes  inTalid.  Now  I  entirely  agree  that  when  a  cove- 
nant  ia  made  between  two  persons  in  plain  terms,  from  which  the 
only  inference  to  be  drawn  b  that  they  intended  what  they  have 
said,  it  is  a  most  dangerous  doctrine  to  iutrodnce  into  that  cove- 
nant, unless  one  is  forced  to  do  it  by  almost  inevitable  necessity, 
another  covenant  which,  everybody  most  know,  the  parties  did 
not  intend  to  introduce,  on  the  gronnd  that,  unless  it  be  intro- 
duced, the  contract  between  the  parties  is  against  public  policy. 
K  this  point  were  now  for  the  first  time  to  be  decided,  I  myself 
should  absolutely  refuse  to  say  that  owing  to  the  mere  fact  of  a 
woman  &lling  into  this  grave  offence  under  any  circumstances  of 
neglect  by  her  husband,  or  after  any  effluxion  of  time,  public 
policy  reqoirea  tiiat — whatever  may  have  been  the  temptation 
under  which  the  woman  has  succumbed — the  husband  shaU  not 
be  obliged  to  pay  to  her  ihe  annuity,  which  he  has  ondertaken  to 
pay  to  her  without  any  such  condition  being  expresaed.  Bnt 
there  is  more  than  that  It  seems  to  me  that  that  point  has  been 
decided  in  England  for  many  years,  for  if  ever  there  was  such  a 
doctrine  in  our  law,  it  mnst  have  existed  during  the  whole  of  that 
time ;  and  yet  it  has  been  again  and  again  overlooked.  If  that 
argument  be  true,  the  clause,  which  is  often  pat  into  such  deeds  by 
the  most  expert  conveyancers,  was  an  absolutely  futile  and  sense- 
less clause,  namely,  the  clause  that  the  annuity  shall  be  paid  only 
while  the  wife  remains  chaste.  Therefore  authority  and  prin- 
ciple seem  to  me  to  shew  that  there  is  no  such  doctrine  as  ibat 
as  to  public  policy,  which  has  been  vouched  in  order  to  take  away 
the  effect  of  this  deed.   Then  it  has  been  urged  that,  where  there 
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1884  is  a  coyenant  in  the  deed  that  the  wife  shall  not  molest  the 
YEAsovf  htisband^  this  is  not  only  a  coyenant,  but  a  condition  on  the 
^  *'  happening  of  which  the  other  coyenant  to  pay  the  annuity 

Atlesford.  becomes  ineffectiye.  The  doctrine,  on  which  the  Courts  haye 
Brett,  M.R.  decided  whether  coyenants  or  clauses  in  deeds  or  agreements 
which  in  their  form  are  separate  and  distinct,  are  neyertheless 
to  be  treated  as  reciprocal,  and  the  one  as  being  a  condition  <rf 
the  other,  has  been  often  enunciated,  and  the  rules  hare  been 
laid  down.  Does  this  case,  where  the  two  coyenants  are  inde- 
pendent in  form,  come  within  those  rules  ?  Again,  if  it  was  to 
be  decided  for  the  first  time,  it  would  be  found  that  it  does  not 
come  within  the  rules ;  but  it  is  not  to  be  decided  now  on  sach  a 
footing,  for  again,  for  many  years  such  deeds  as  this  haye  been, 
unhappily,  known  in  England,  and  it  has  been  held  again  and 
again,  both  in  the  courts  of  law  and  in  the  courts  of  equity,  tiiat 
these  coyenants  are  not  so  far  reciprocal  that  the  obsennance  of 
the  one  is  a  condition  subsequent  on  the  breach  of  which  the 
other  fails.  I  feel  that  I  should  haye  decided  in  the  same  way. 
Eyen  if  I  should  not  haye  decided  the  point  in  the  same  way,  if 
this  had  been  merely  a  case  of  *the  first  complexion,  neyertheless 
I  must  haye  decided  it,  as  I  do,  on  a  rule  of  conduct  which  has 
been  adopted  many  times,  namely,  that  I  must  come  to  the  con- 
clusion that  this  deed  has  been  drawn  on  the  faith  of  the  cases, 
which  haye  b^en  known  to  the  skilled  persons  who  draw  deeds 
of  this  kind.  Eyen  although  I  were  to  think  that  the  cases 
were  wrong  at  the  time  they  were  decided,  I  cannot  oyerrule 
them  now  for  the  purpose  of  getting  rid  of  a  deed  which  has 
been  drawn  upon  the  faith  of  them.  It  follows  that  deeds  drawn 
on  the  faith  of  those  decisions  are  drawn  with  the  intent  and 
meaning  that  those  decisions  will  be  followed,  and  therefore  that 
these  coyenants  are  not  reciprocal,  and  the  coyenant,  that  the 
Countess  will  not  molest,"is  not  a  condition  subsequent,  which  will 
take  away  the  effect  of  the  independent  coyenant  to  pay  the 
annuity.  Therefore,  eyen  although  there  had  been  molestation 
by  the  wife,  that  would  not  relieye  the  defendant  from  being 
liable  on  the  claim. 

The  rest  of  the  argument  only  goes  to  the  question  of  the 
counter-claim.    It  has  been  urged  that  the  Countess  has  broken 


the  coTSDant  Dot  to  molest,  and  that  her  bmstee  is  liable  in  1884 
damageB.  It  is  trne  that  if  she  has  bioken  the  covenant  not  to  fuboh 
molest,  he  is  liable  in  damages,  because  he  baa  undertaken  with  Bui.  or 
the  defendant  that  she  shall  not  break  that  covenant.  It  is  said 
that  she  has  broken  the  covenant  upon  two  views.  It  has  been 
strongly  urged,  as  might  have  been  expected,  that  she  broke  the 
covenant,  even  although  it  is  not  proved  that  she  held  out  the 
child  which  is  not  the  son  of  Lord  Aylesford,  as  the  son  of  Lord 
Ayleaford.  It  is  contended  that  the  wife  has  molested  her  hne- 
band,  because  she  has  committed  adultery,  and  further  because 
she  has  committed  adultery  and  she  has  had  a  child  aa  the  result 
of  that  adultery.  That  is  one  view  of  the  case.  It  is  said  to  be 
adultery  with  an  aggravation,  and  it  is  contended  that  adultery 
with  an  ^gravation  is  molestation.  Then  it  is  said  that  not  only 
has  she  committed  adultery,  bat  she  has  committed  it  under 
circumstances  of  public  notoriety,  and  that  that  would  be  moles- 
tation. If  the  adultery  alone  is  not  molestation,  I  fail  to  see  how 
the  fact  of  having  a  child  which  is  the  result  of  that  adultery  can 
be  said  to  be  a  molestation  by  her.  My  Brother  Denman,  I 
observe  from  his  judgment,  went  at  some  length  into  that  matter, 
and  I  think  it  obvious,  without  going  at  any  length  into  it,  that 
if  the  fact  of  adultery  is  not  snfBcient,  the  result,  which  some- 
times happens  as  the  consequence  of  adultery,  is  not  sufficient, 
namely,  the  birth  of  a  spurious  child.  He  says  that  the  birth  of 
the  child  was  no  act  done  by  the  lady  (1) :  I  perfectly  agree  with 
him  in  that.  Now  in  order  to  determine  this  point  of  molesta- 
tion, I  think  that  I  am  bound  to  consider  what  would  be  molesta- 
tion, or  what  wonld  entitle  a  jury  to  say  that  within  the  meaning 
of  such  a  covenant  aa  this  in  a  separation  deed  there  had  been 
molestation  by  the  wife.  Now  first  of  all  it  seems  to  me  that  it 
must  he  an  act  done  either  by  the  wife  herself  or  by  some  agent 
authorized  by  her  to  do  it.  No  act  done  by  any  one  else  can  be 
a  breach  of  the  covenant  that  she  will  not  molest.  What  kind  of 
act  must  be  done  in  order  to  constitute  a  molestation  ?  I  am  of 
opinion  that  the  act  done  by  the  wife  or  by  her  authority  must 
be  an  act  which  is  done  with  intent  to  annoy,  and  does  in  CBCt 
annoy ;  or  which  is  in  fact  an  annoyance  ;  or,  to  put  the  latter 
(1)  See  12  Q.  B.  D.  547. 
Vol.  XIV.  3  1  2 
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1884       piopoeition  into  another  sliapey  that  it  must  be  an  act  done  by 
Y^^sas     ^^^  ^^  ^  knowledge  that  what  she  is  so  doing  mnst  of  itself 
^  ^,     without  more  annoy  her  husband,  or  annoy  a  husband  with  ordi- 
ATLKsroBD.  nary  and  reasonable  feeling.    I  am  not  sure,  but  I  am  inclined 
Biett,MJL    to  think  that  what  I  have  put  as  an  alternative  proposition  is 
really  included  in  the  first,  because  if  a  wife  does  an  act  with  a 
knowledge  that  what  she  is  doing  must  of  itself  without  more 
annoy  her  husband,  if  he  is  a  person  of  proper  and  ordinary 
feeling  as  a  husband,  it  seems  to  me  that  the  natural  and  proper 
conclusion  to  be  drawn  as  a  matter  of  inference  from  the  eyi- 
dence  would  be  that  she  did  intend  to  annoy;  but  whicheyer 
may  be  the  more  correct  form  of  stating  the  proposition,  one  or 
the  other  of  those  propositions  must  be  fulfilled.    Does  the  fact 
of  committing  adultery  come  within  either  ?    Can  it  be  said  that 
the  mere  fetct  of  a  woman  committing  adultery  is  evidence  of  an 
intention  to  annoy  her  husband  ?    It  must  be  considered  whether 
it  is  a  true  proposition  to  say  that  the  mere  fact  of  a  woman  com- 
mitting adultery  at  any  time,  at  any  interval  of  time,  at  any 
distance  from  the  place  where  the  husband  may  be,  under  any 
circumstances  whatever,  of  itself  would  shew  that  she  is  then 
intending  to  annoy  her  husband.    It  is  contrary  to  the  truth. 
That  is  my  answer  to  the  argument.    No  man,  who  will  think 
carefully,  can  come  to  the  opinion  that  a  woman,  when  she  is 
committing  adultery,  misconducts  herself  with  the  intent  of  an- 
noying her  husband.    She  does  it  ficom  other  motives.    It  may  be 
from  mere  wickedness,  or  she  may  do  it  under  grievous  tempta- 
tion, in  which  case,  although  it  is  very  wrong,  the  woman  is  as 
much  to  be  pitied  as  condemned.    To  say  that  a  woman  oommits 
adultery  in  order  to  or  with  intent  to  annoy  her  husband,  is  abso- 
lutely untrue.    The  contrary  is  the  truth,  and  there  is  no  doubt 
that  in  almost  all  cases  when  she  gives  way  in  that  manner, 
it  is  not  for  the  purpose  of  annoying  her  husband,  but  it  is  for 
the  purpose  of  gratifying  the  man  for  whom  she  has  come  to 
entertain  either  a  temporary  or  a  permanent  affection.    Then  can 
adultery  come  within  the  principle,  that  the  wife  is  doing  an  act 
with  a  knowledge  that  what  she  is  doing  must  of  itself  without 
more  annoy  her  husband  ?    Certainly  not.    The  utmost  that  can 
be  said,  is  that  she  must  know  that  if  it  comes  to  the  knowledge 


of-  her  hnsband  it  viU  annoy  him ;  bat  that  ia  to  intiodnoe  another       iSM 
circomstance  which  does  not  come  within  the  piopoeition,  that     Vmu»k 
circumstance  being  that  her  adultery  shall  be  brought  to  his     n^op 
knowledge ;  and  therefore  the  mere  &ct  of  the  adultery  does  not  Atluvorv. 
come  within  either  proposition,  and  something  else  must  be  relied    Bnw,  h.r. 
upon  to  constitute  molestation.     If  that  is  not  within  either  pro- 
positi<m,  the  mere  iact  of  having  a  child  afterwards  is  not.    Then 
it  has  been  urged  that,  however  great  her  distance  may  be  from 
her  hnsb&nd,  if  she  commits  adultery  publicly  so  that  people 
know  that  she  is  doing  it,  that  must  molest  him.     But  again 
the  molestation  will  depend  upon  whetiker  the  people  who  know 
it,  will  go  and  tell  her  husband.    Another  and  a  particular  cir- 
cumstance must  be  introduced,  for  which  the  wife  is  not  respon- 
sible, and  which  does  not  necessarily  follow,  and  therefore  in  no 
view  can  it  be  molestation. 

Then  I  come  to  this,  that  if  a  woman  under  such  oiroum- 
stances  having  a  child  which  she  knows  is  not  her  husband's 
(and,  of  course,  she  knows  that),  does  openly  produce  that  child 
and  does  acts  which  would  intimate  that  she  is  putting  it  forward 
to  the  world  as  the  child  of  her  husband,  from  that  condnct  alone 
there  might  be  evidence,  and  possibly  strong  evidence,  of  an 
intent  to  annoy ;  but  if  she  shews  that  she  means  to  found  some 
legal  claim  either  to  his  title  or  to  his  property  in  respect  of  that 
spurious  child,  I  confess  I  have  not  a  doubt  that  in  either  of 
those  oases  there  would  be  strong  evidence  of  an  int«nt  to  annoy, 
and  that  when  that  is  proved,  tiie  jury  would  be  quite  justified 
in  saying  thero  was  a  molestation  in  contravention  of  the  cove- 
nant which  I  am  considering.  If,  therefore,  there  had  been  evi- 
dence that  this  child  was  pnt  forward  by  Lady  Aylesford  to  the 
world  as  being  "Lord  Guernsey,"  tiom  which  the  inevitable 
deduction  would  be  that  she  was  flaunting  it  in  the  fitce  of  the 
world  as  the  child  of  her  husband  when  she  knew  that  it  was 
not,  I  say  that  without  more  that  would  be  evidence  upon  which 
a  jury  would  be  justified  in  finding  molestation.  But  the  queo- 
tion  is  whether  tiiere  was  evidence  to  go  to  the  jury,  that  the 
putting  forward  was  done  with  her  knowledge.  Now  the  effect 
of  the  evidence,  when  it  is  properly  left  to  the  jury,  ia  for  the 
jury  alone ;  but  the  question  whether  there  is  any  evidence  to  go 
3  12  2 
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1884  to  the  jury  is  a  question  of  law,  and  we  have  to  see  whether  there 
F^AB^~  ^cts  in  point  of  law  sufficient  eridence  to  go  to  the  jury  that  this 
Eam.  op  <5hild  was  called  Lord  Guernsey  by  the  authority  or  with  the  etntr 
Aylesfobd.  sent  of  Lady  Aylesford.  It  was  suggested  that  there  were  great 
Biett,  M.B.  difficulties  in  the  way  of  the  defendant,  and  that  therefore  a  lasi 
^unount  of  evidence  was  wanted  to  allow  him  to  lay  the  case  as  te 
molestation  before  the  jury.  I  repudiate  any  such  view ;  every 
case  has  to  be  tried'  according  to  the  rules  of  evidence,  and  this 
case  is  not  to  be  tifeated  in  a  different  way  from  any  other,  and 
the  question  is  whether  there  was  any  evidence  to  go  to  the  jury, 
that  this  child  was  called  Lord  Guernsey  by  the  authority  or  with 
the  consent  of  Lady  Aylesford.  There  is  evidenoe,  although  it  is 
very  slight,  that  this  child  was  called  Lord  Guernsey  in  the  house 
of  its  mother.  I  am  inclined  to  think  tiiat  every  person  .preeeni 
at  the  trial  understood  that  questions  adced  as  to  conversaiiaiis 
with  the  lady's-maid  were  put  with  a  view  of  shewing  Lady 
Aylesford's  authority.  But  we  mttst  act  according  to  the  rules  of 
evidence.  Is  it  evidence  that  Lady  Aylesford  authorised  the 
lady*s-maid  to  call  the  child  Lord  Guernsey,  that  the  lady's-maid 
said  to  a  witness  at  the  trial  that  Lady  Aylesford  had  told  her  to 
do  so?  It  requires  really  the  stress  of  such  a  case  as  this  eTon  to 
excuse  or  to  authorize  counsel  to  contend  that  what  a  ladyV 
maid  has  said  about  what  her  mistress  has  said,  is  evidenoe  of  what 
the  lady  herself  has  said.  It  is  impossible  to  hold  that  that  is 
evidence  that  Lady  Aylesford  had  authorized  it. 

Then  it  was  said  that  the  plaintiff  himself  had  stated  that  he 
would  call  the  child  Lord  Guernsey,  and  that  if  he  ever  drew  a 
deed  in  which  his  name  occurred,  he  would  put  it  in  and  he  would 
defy  the  solicitor  on  the  other  side  to  shew  that  the  child  was  not 
Lord  Guernsey.  Hqw  can  that  be  evidence  that  the  mother  has 
authorized  people  to  call  the  child  by  the  name  of  Lord  Guernsey  ? 
The  proposition  only  requires  to  be  stated  to  shew  how  futile  it 
is;  and  under  what  stress  it  must  hptve  been  brought  forward.  It 
seems  clear  beyond  all  doubt  that  there  was  no  legitimate  evi- 
dence to  be  left  to  the  jury  that  the  child  was  called  Lord 
Guernsey  by  the  diieotion  or  with  the  authority  of  ita  mother — 
Lady  Aylesford.  There  may^  have  been,  as  has  been  stated,  gxeai 
difficulties  in  the  way  of  the  defendfuit  getting  evidence.  *  l%oee 


difficulties  moat,  howeTet,  be  oTeroome  in  oider  to  make  evidence.       1864 

fiifl  counsel  declined  to  take  tke  last  and  only  possible  meuis  by      fuboh    ' 

which  he  might  have  got  «me  eridenoe :  I  mean,  they  declined     ^^  ^ 

to  take  the  last  Intimate  means  of  calling  lAdy  Ayleeford  her-  Atlufobd. 

self.    In  taking  that  coarse,  I  think  that  they  were  right.    It  is     bttt,  u.n. 

obvious  to  any  of  ns  who  are  aoqoainted  with  legal  proceedings, 

that  Lady  Aylesford  would  most  probably  have  denied  it,  and 

then  their  case  would  have  been  gone.    They  took  their  chance 

of  going  to  the  jury  on  the  other  evidence  without  calling  Lady 

Aylesford.    The  lady's-maid,  who  was  in  fact  called,  instead  of 

giving  evidence  that  she  had  been  authorized  by  her  miatress  to 

«atl  the  child  Lord  Goemaey,  denied  it,  and  ther^ore  I  have  not 

«  doobt  that  the  only  case  which  would  have  made  a  molestation 

by  Lady  Aylesford  broke  down,  becanse  there  was  no  evidenoe 

which  the  defendant  could  procore,  tibat  the  Cktuntess  had  herself 

called  the  child  Lord  Guernsey,  or  that  he  was  so  called  by  her 

<nderB.     Therefore,  on  the  whole,  after  having  heard  this  case 

most  elaborately  argued,  I  have  come  to  the  conclusion  that  the 

plaintiff  was  entitled  to  succeed  upon  the  statement  of  claim,  and 

that  there  was  no  evidence  to  go  to  the  jury  in  favour  of  the 

defendant's  counterclaim,  and  that  consequently  the  decision 

ought  to  have  been  at  the  trial  that  the  plaintiff. was  entitled  to 

the  verdict  and  judgment  against  thfi  defendant  on  the  coanter- 

claim. 

C!oTTON,  L.J.  I  am  of  the  same  opinion,  and  in  considering 
the  case  I  will  take  the  counterclaim  first,  for  this  reason,  that 
as,  in  my  opinion,  there  is  no  evidence  in  support  of  the  counter- 
claim,  it  is  got  rid  of,  and  it  becomes  unnecessary  for  me  to  give 
my  judgment  upon  the  point  which  was  urged,  namely,,  that  the 
covenant  not  to  molest  is  coincident  with  the  covenant  to  pay 
^e  annuity,  and  that  upon  the  breaoh  of  one  covenant  the  other 
also  fiiils.  I  do  not  diffw  from  the  Master  of  the  Bolls  on  that 
point. 

Of  contse  I  must  consider  what  "molestation"  is.  X  have 
satisfied  myself  that,  in  order  to  come  within  this  covenant  it 
must  be  scnne  act  done  by  the  iady  hers^  which  annoys  Iioid 
Aylesford,  bat  thai  it  is  not  soffioient  merely  to  shew  that  she 
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1884  has  done  an  act  which  annoys  Lord  Aylesfoidy  and  in  my  opinion 
ji^^jj  the  fiist  branch  of  the  definition  given  by  the  Master  of  the 
■o^  Bolls  leally  inyolres  the  whole,  namely,  that  in  order  to  hold 
ATLE8F0BD.  that  thcTe  has  been  molestation  within  the  words  of  the  coyenant^ 
OM^iuj.  there  mnst  be  an  act  done  by  Lady  Aylesford  witii  the  purpose 
and  intent  to  annoy  and  injtirei  and  of  oonrse  when  a  person  does 
an  act  the  natural  tendency  of  which  is  to  aimoy  and  injure, 
prim&  facie  she  mnst  be  supposed  to  have  that  int^ation.  I  quite 
agree  to  that.  I  myself  have  very  often  expressed  the  same 
opinion,  when  a  person  does  an  act  the  obvious  consequence  of 
which  is  a  certain  result,  that  the  person  must  be  taken  to  con- 
template that  result ;  but  when  I  find  an  act  done  which  although 
it  may  annoy,  injure,  or  vex,  nevertheless  is  obviously  and  dearly 
referable  not  to  the  intention  to  vex,  or  annoy,  or  injure,  but  is 
done  from  an  entirely  different  motive,  I  cannot  say  in  that 
case  that  that  is  molestation.  There  always  is  a  difficulty  in 
definitions.  What  I  have  to  see,  is  whether  acts  have  been  done 
on  the  part  of  Lady  Aylesford,  of  which  acts  evidence  was  ]«o- 
duced  at  the  trial,  and  which  were  breaches  of  this  covenant  not 
to  molests  I  may  dispose  very  shortly  of  the  alleged  holding 
out  of  this  child  as  the  legitimate  son  of  Lord  Aylesford,  and  as 
Lord  Guernsey.  I  quite  agree  with  the  Master  of  the  BoUs  on 
this  point,  and  therefore  I  think  I  need  only  say  that  if  she  had 
so  held  out  the  illegitimate  child,  knowing  that  this  child  was  not 
Lord  Gruemsey,  she  must  be  considered  as  having  done  that  for 
the  purpose  of  annoying  him  personally  or  injuring  him  as  regards 
his  property;  but  in  my  opinion  there  was  no  evidence  to  be  left 
to  the  jury  on  this  question. 

The  other  acts  relied  upon  are  the  adultery  and  the  birth  of 
the  child.  In  my  opinion  it  would  be  wrong  for  us  to  say  that 
those  acts,  either  the  adultery,  or  the  adultery  coupled  with 
the  birth  of  the  child,  can  be  considered  a  breach  of  this  cove- 
nant not  to  molest.  The  adultery  is  obviously  not  referable  to 
an  intent  to  annoy  the  husband.  We  know  not  under  what  cir- 
cumstances the  act  was  committed,  whether  by  reason  of  her 
having  an  affection  for  the  man  with  whom  she  committed  the 
adultery  or  for  the  mere  purpose  of  satisfying  her  own  passion ;  and 
we  shall  be  going  contrary  to  the  view  which  we  must  entertain 


from  OTir  knowledge  of  the  world,  if  we  were,  eapecially  tinder       is84 
the  oiicomatances  of  this  case,  to  say  that  the  adultery  was  an      i^uoN 
act  done  in  order  to  injure,  annoy,  or  vex  her  hosband.    Then     „  *- 
can  the  birth  of  a  child  come  to  more  ?    Olmonsly  this  was  no  atudobd. 
fresh  act  done  by  her.    It  must  be  referred  back  to  the  adultery,    cuttin,  lj. 
and  if  the  adultery  is  not  of  itself  a  molestation,  I  cannot  see 
how  that  which  ia  the  natural  tesolt  following  npon  an  act  of 
iUicit  interconrae  with  the  man  who  oonuoits  adultery  with  her, 
can  in  any  way  be  a  molestation. 

Of  course  it  may  be,  that  if  she  had  publicly  communicated 
the  &ct  that  she  had  been  guilty  of  adultery  to  her  hoabaod, 
that  might  be  molestation ;  bat  there  is  nothing  of  that  sort 
here,  because  she  was  living  under  an  assumed  name  in  Paris, 
and  there  is  no  sn^estion  that  this  was  done  in  anch  a  way  as  to 
be  communicated  to  her  husband,  and  in  no  sense  can  it  be  said 
to  have  been  an  annoyance. 

I  come  to  what  really  is  a  much  graver  question,  because  it 
inTolves  general  principle,  and  it  is,  that  under  the  circumstances 
proved  at  the  trial,  without  reference  to  the  covenant  against 
molestation,  the  annuity  has  ceased.  There  is  no  provision  in 
this  deed  in  terms  for  chastity,  and  although  there  is  a  clause 
to  that  effect  which  is  not  by  any  means  unusual  in  separation 
deeds,  yet  it  has  not  been  inserted  in  this  deed.  I  should  say 
for  myself  that  a  provision  is  generally  inserted  in  separation 
deeds,  that  the  annuity  shall  be  payable  to  the  wife  as  long  only 
as  she  leads  a  chaste  life.  But  it  is  said  that  the  living  a  chaste 
life  on  the  part  of  the  woman  was  so  &r  a  condition  upon  which 
the  parties  were  acting,  that  it  ought  to  be  considered  as  the 
foundation  of  the  deed,  and  when  the  chastity  is  at  an  end,  the 
provision  made  by  the  deed  goes  too,  and  that  this  construction 
must  be  considered  prima  facie  as  having  been  the  intention  of 
the  parties.  It  is  very  true  that  we  cannot  suppose  the  parties 
here  to  have  had  in  their  minds  that  there  would  be  unchostity 
on  the  part  of  the  wife,  but  they  have  omitted  to  make  a  pro- 
vision for  that  which  was  not  in  their  minds,  namely,  the  fact  of 
her  leading  an  unchaste  life.  There  have  been  decisions  during 
the  last  fifty  years,  (to  which  I  shall  have  to  advert  on  the  other 
yest  of  the  case  as  to  public  policy,)  that  adultery  alone  on  the 
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1884        part  of  the  wife  ia  not  an  answer  to  her  claim  to  be  paid  her 

^^j^     annuity;  and  in  my  opinion  tids  fact  shews  that  the  parties 

V-         cannot  .be  considered  as  haying  intended  that  the  pxoTifiion 

JJjABL  OF 

Aylesiobd.  against  unchastity  should  be  implied. 

ootton,  L.J.  .  It  is  said  that  it  is  contrary  to  public  policy  that  this  annuity 
should  continue  to  be  paid  after  the  wife  has  committed  adul- 
tery. Now  that  means  that^  as  a  matter  of  law,  this  deed  after 
that  event  would  be  ineffectual  so  far  as  the  payment  to  her  of 
this  annuity  is  concerned.  Certain  caste  (which  I  am  not  pre* 
pared, to  overrule,)  have  decided  that  that  is  not  the  law,  and 
those  cases  for  many  yeats  have  been  followed  in  nmnerous 
instances^  and  in  my  opinion  not'  only  are  we  bound  by  them, 
but  the  decisions  in  those  cases  were  right.  How  was  the  argu- 
ment  put  as  a  matter  of  principle?  It  was  said  that  if  ihe 
parties  contemplated  the  continuaacec  of  the  annuity  after  the 
adultery  of  the  wife,  they  were  providing  for  and  had  in  their 
contemplation  the  wife's  adultetyj  and  on  that  ground  the  deed 
would  be  void,  and  then  it  was  urged  that  if  a  dum  casta  clause 
was  not  to  be  implied  in  the  deed,  there  would  be  a  licence 
to  the  woman  to  commit  adultery.  If  the  deed  was  prepared 
and  so  constructed  as  to  enable  the  woman  to  commit  adultery 
with  impunity,  and  it  was  a  deed  executed  with  that  object, 
no  doubt  that  deed  would  be  against  public  policy,  but  it  is 
erroneous  to  say  that  because  the  parties  have  not  provided  in 
the  deed  that  she  shall  be  chaste  and  that  if  she  is  not  she  shall 
lose  this  annuity,  they  are  providing  for  adultery  or  are  giving 
her  licence  to  commit  adultery.  It  only  means  that  they  have 
not  said  that  if  she  commits  adultery,  this  provision  shall  come 
to  an  end.  I  am  not  at  all  satisfied  that  public  policy  would  be 
struck  at  by  continuing  an  allowance  to  a  wife,  who  has  committed 
adultery.  I  am  not  at  all  sure  that  that  would  be  wrong.  I  will 
not  express  an  opinion  upon  it.  It  is  not  to  my  mind  an  induce- 
ment to  her  to  commit  adultery,  I  am  at  a  loss  to  see  how  public 
poHcy  requires  that  when  a  woman  commits  adultery  she  shall 
at  once  be  made  destitute  and  be  entirely  stripped  of  aU  those 
meaiii^  which  her  husband  provided  for  h^  when  they  separated^ 
so  as  to  prevent  her  from  falling  into  a  state  of  indigence  and 
want    In  my  opinion,  there  is  no.  ground  for  saying  that  it  is 


contiarf  to  public  policy  that  this  annuitj  should  continue, 
altho&gh  the  wife  has  committed  adultery.  Bat  it  has  been  urged 
that  the  adultery  is  to  be  cooaidered  aa  a  part  of  the  equitable 
defence  (at  least  bo  I  understood  it,)  to  the  claim  of  the  wife. 
There  may  be  citcumstanoea  of  such  a  character  as  will  prerent 
the  guilty  wife  &om  insisting  upon  the  deed,  and  which  will 
enable  the  husband  in  a  coiurt  of  equity  to  set  op  an  equitable 
defence ;  but  in  my  opinion  the  mere  adultery  does  not  deprive 
the  guilty  wife  of  the  right  to  come  into  the  High  Court  and  get 
the  aaeistaDce  of  the  Oonrt  in  order  to  obtain  the  pzoriaion  which' 
has  been  made  for  her.  In  my  opinion,  therefore,  the  covenant  to 
pay  the  annuity  can  be  enforced,  and  then  is  no  gioond  upon 
which  we  ought,  on  behalf  of  the  husband,  the  defendant,  to 
interfere  and  pievent  the  trustee  for  the  wife  &t>m  insisting  upon 
the  legal  righta  which  she  possesses  under  the  deed.,  < ' 

LiNDLET,  L.J.  I  am  of  the  same  opinion,  and  I  shall  make  , 
observations  upon  two  points  only. 

The  first  is  whether  the  adultery  of  the  wife  is  a  defence  to  the 
action  for  the  annuity.  Now  that  appears  to  me  to  be  settled, 
and  to  be  so  settled  by  long  authority,  both  at  law  and  in 
equity,  that  it  would  be  wrong  for  us  to  disturb  that  rule,  even 
although  we  thought  it  unsound.  It  has  been  settled  for  at  least 
100  years,  as  may  be  seen  by  tracing  the  cases  back  ficopi 
Seagrave  v.  Seagrave  (1)  and  Jee  v.  Thurlow.  (2)  The  earliest 
cases  that  I  need  mention  are  Sidney  v.  /Sidney  (3)  decided  in 
1734,  and  Blount  v.  Winter  (4)  decided  in  1781 :  in  these  the 
matter  was  discussed,  and  from  the  time  of  these  decisions  it 
lias  not  been  seriously  argued  in  courts  of  either  law  or  equity. 
I  am  aware  that  dicta  may  be  found  in  the  Court  of  Arches  (see 
Sullivan  v.  Sullivan  (5))  which  are  not  altogether  in  accordance 
with  the  view  which  has  been  taken  in  other  cases.  But  this 
is  a  mere  action  at  common  law  for  an  annuity  due  under  a 
deed,  and  to  that  action  adultery  is  no  answer.  That  I  take  to 
be  perfectly  settled. 

Then  the  next  question  which  arises,  is  whether  there  has  . 

(1)  13  Vm.  139.  (3)  3  P.  Wnu.  269. 

(2)  2  B.  &  C.  6*7.  C*J  3  P.  Wms.  276,  n. 

(6)  2  Ad^ims,  299 
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1884  been  any  breach  by  this  lady  of  the  covenant  not  to  molest  her 
FsABOH  hnsband.  I  do  not  attempt  to  define  the  word  "  molest."  It 
i^ajbL  or  ™^7  ^^^  "^  capable  of  being  easily  defined  in  ordinary  language. 
Aylmfobp.  The  ^Qj.^  ig  elastic,  and  I  do  not  say  whether  it  is  possible  to 
ijndiey»  L.J.  <<  molcst "  without  an  intent  to  molest.  I  do  not  say  it  is ;  but 
I  wish  to  guard  myself  against  being  supposed  to  come  to  any 
decision  upon  it.  The  lady,  by  her  trustee,  covenants  not  to 
molest  her  husband.  What  has  she  done?  It  is  alleged  that 
because  she  has  allowed  some  man  other  than  her  husband  to 
have  intercourse  with  her,  she  has  molested  him.  I  cannot  un- 
derstand that  conduct  to  be  a  breach  of  the  covenant;  and  if 
once  it  is  admitted  that  such  conduct  is  not  a  molestation,  no 
breach  of  the  covenant  has  been  proved  to  have  been  committed. 
Of  course  some  circumstances  coupled  with  adultery  may  amount 
to  molestation ;  but  I  cannot  say  as  a  general  proposition  that 
the  mere  fact  of  adultery  even  coupled  with  the  birth  of  a  child 
is  a  molestation  of  him.  It  seems  to  me  that  so  to  hold  would  be 
to  stretch  language,  and  would  be  to  put  a  forced  constructioD 
upon  the  words  which  they  would  not  bear  in  ordinary  parlance. 
Another  point  has  been  taken.  It  is  said  that  there  is  evidence 
to  shew  that  the  wife  molested  her  husband  by  passing  off  her 
bastard  son  as  his.  That  is  another  matter  altogether.  I  think 
if  that  were  made  out,  there  would  certainly  be  evidence  to  go 
to  the  jury  with  regard  to  molestation  by  her.  But  the  evidence 
is  of  the  most  shadowy  kind,  and  to  my  mind  there  is  not  a 
particle  of  evidence  that  she  did  anything  of  the  sort,  although 
there  may  be  some  evidence  that  the  present  plaintiff  called  the 
child  Lord  G-uemsey ;  but  whatever  it  may  have  amounted  to,  it 
has  not  been  traced  to  her.  There  is  no  evidence  that  she  did 
so,  and  I  think  that  question  ought  not  to  have  been  left  to  the 

j'lry. 

It  appears  to  me  therefore  that  the  plaintiff  is  entitled  to 
judgment  on  the  claim  and  on  the  counter-claim. 

Judgment  for  the  plaintiff  on  the  claim  and 
cotrnter-elaim. 

Solicitor  for  plaintiff:  /.  H.  Lee. 
Solicitors  for  defendant :  Kaye  &  Quedalla. 

Vm     £•     M. 
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EDMUNDS  V.  WALLINGPORD. 
IndemnUy — Qoodt  law/uBy  $eizad/or  another' 8  Debt 

As  a  general  rule,  where  one  person's  goods  are  lawfully  seized  for  another's 
debt,  the  owner  of  the  goods  is  entitled  to  redeem  them,  and  to  be  reimbursed 
by  the  debtor  against  the  money  paid  to  redeem  them,  and  in  the  event  of  the 
goods  being  sold  to  satisfy  the  debt  the  owner  is  entitled  to  recover  the  value  of 
them  from  the  debtor ;  and  the  right  to  indemnity  exists  although  there  may  be 
no  agreement  to  indemnify,  and  although  there  may  be  in  that  sense  no  privity 
between  the  owner  of  the  goods  and  the  debtor* 

England  v.  JUarsden  (Law  Rep.  1  C.  P.  529)  questioned. 

The  defendant  bought  the  business  of  an  ironmonger  in  his  own  name  for 
his  two  sons ;  he  paid  the  greater  part  of  the  purchase-money.  The  banking 
accoimt  of  the  business  was  kept  by  him,  and  he  drew  the  cheques  on  that 
account.  A  society  having  obtained  judgment  in  an  action  against  the  defend- 
ant^ certain  goods  of  his  sons  were  seized  by  the  sheriff :  the  sons  claimed  the 
goods ;  but  upon  an  interpleader  summons  taken  out  by  the  sheriff,  the  olaim 
of  the  sons  was  barred,  and  the  goods  were  sold.  They  realised  13001.,  and 
this  sum  was  paid  into  Court  in  the  action  by  the  society  against  the  defendant 
as  a  security  for  what  might  be  found  due  to  the  society  from  the  defendant  upon 
taking  certain  accounts.  The  defendant's  sons  were  afterwards  adjudicated 
bankrupts,  and  the  plaintiff  was  appointed  their  trustee*  The  defendant  agreed 
with  the  plaintiff  that  in  consideration  of  his  sons'  goods  having  been  seized 
and  sold  on  behalf  of  the  society  in  respect  of  an  alleged  claim  against  him,  he 
would  pay  3002.  per  annum  to  the  plaintiff  umtil  he  shoidd  have  paid  a  sufficient 
sum  to  pay  the  trade  creditors  of  his  sons  in  full.  The  plaintiff  having  brought 
the  present  action  to  recover  12002.  due  by  virtue  of  the  above-mentioned  agree- 
ment, or  in  the  alternative  1300?.,  the  value  of  the  goods  seized : — 

ffddf  that  even  if  the  defendant's  express  promise  to  pay  12007.  was  not 
legally  binding  upon  him,  nevertheless  the  action  was  maintainable ;  for 
although  the  decision  upon  the  interpleader  summons  did  not  estop  the  defend- 
ant from  shewing  that  the  seizure  by  the  sheriff  was  imlawful,  nevertheless  he 
had  by  his  conduct  led  to  the  seizure,  and  the  goods  of  his  sons  had  been  legally 
taken  for  his  debt ;  the  defendant,  therefore,  was  bound  to  indemnify  his  sons, 
and  the  plaintiff,  as  their  trustee  in  bankruptcy,  was  entitled  to  have  judgment 
entered  for  him  for  the  sum  of  1200?.,  which  he  was  willing  to  accept  instead 
of  13002.,  the  value  of  the  goods  seized. 

Action  upon  an  agreement  dated  the  8th  of  May,  1879,  and  in 
the  altematiye  for  money  received,  and  in  the  altematiye  for 
money  paid.  At  the  trial  before  Hnddleston,  B.,without  a  jury, 
the  learned  judge  gave  judgment  for  the  plaintiff  for  1200Z.,  and 
the  defendant  appealed. 

The  facts  of  the  case  are  stated  in  the  judgment  of  the  Court 
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1885        of  Appeal  hereinafter  set  forth,  and  also  may  be  gathered  fitom 
EDtfUNDfl     the  above  head«*note« 

^TO^^  March  13.  A.  B.  Jelf,  Q.C.,  and  Johnston  Watson  (C.  Johnson 
Edwards^  with  them),  for  the  plaintiff. 

Finlatff  Q.C.,  and  W.  Baugh  Alten,  for  the  defendant. 

The  arguments  relating  to  the  questions  decided  by  the  Court 
are  sufficiently  stated  in  the  judgment ;  but  the  following  points 
also  were  discussed  by  the  counsel  of  the  parties : — 

First,  whether  the  agreement  of  the  8th  of  May,  1879.  was  sup- 
ported by  a  good  consideration:  as  to  this  point,  Bosoorla  t. 
Thomas  (1) ;  Eastwood  y.  Kenyon  (2) ;  Chitty  on  Contracts,  ch.  1, 
8. 1,  pp.  50,  51  (11th  ed.),  were  cited : — 

Secondly,  whether  an  action  for  money  paid  at  the  defendant's 
request  was  maintainable :  as  to  this  point,  Jefferys  y.  Ourr  (3) ; 
Poional  y.  Ferrand  (4) ;  OrisseU  y.  Bohinson  (5) ;  Bradahaw  y. 
B^ard  (6) ;  MouU  y.  Garrett  (7) ;  Badgers  y.  Maw  (8) ;  Pawk  v. 
Qunn  (9),  were  cited : — 

Thirdly,  whether  the  plaintiff,  as  the  trustee  in  bankruptcy 
of  the  defendant's  sons,  was  estopped  by  the  decision  upon  the 
interpleader  summons  from  shewing,  that  the  goods  seized  and 
sold  by  the  sheriff  in  the  action  brought  against  the  defendant 
by  the  society  were  really  his  sons'  and  not  his :  as  to  this  point, 
the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict  c  126), 
8.  17  ;  Duchess  of  Kingston's  Case  (10),  were  cited. 

But  owing  to  the  yiew  taken  by  the  Court  as  to  the  principle 
upon  which  the  case  ought  to  be  decided,  it  is  unnecessary  to 
notice  at  length  the  arguments  on  these  three  points. 

Cur.  adv.  wdt, 

March  18.  The  following  written  judgment  of  the  Court 
(Lord  Coleridge,  C. J.,  Sir  James  Hannen,  and  Lindley,  LJ^.)  was 
deliyered  by 

LiHDLET,  L.  J.  The  plaintiff  in  this  action  is  the  trustee  in 
bankruptcy  of  two  sons  of  the  defendant,  and  the  action  is 

(1)  3  Q.  B.  234.  (6)  12  0.  B.  (N.S.)  344 ;  31  L.  J.  (CP.)  273. 

(2)  11  A,  9c  £.  438.  (7)  Law  Rep.  7  £z.  101. 

(3)  2  B.  &  Ad.  833.  (8)  15  M.  &  W.  444,  at  p.  448. 

(4)  6  B.  &  C.  439.  (9)  4  Bing.  (N.C.)  448. 

(5)  3  BJng.  (N.C.)  10.  (10)  2  Sm.  L.  C.  784. 


brought  to  recover  1200/.  promised  by  the  defendaDt  to  be  paid       1885 
to  the  plaintiff,  as  such  trustee,  and  in  the  alternative  the  plaintiff    EDuvNug 
claims  1300Z.,  the  aum  realised  by  the  sale  of  goods  belonging  to     wauinq- 
the  sons,  bat  seized  and  sold  under  a  judgment  recovered  against        "'"°- 
the  defendant.    The  defendant  alleges  that  there  was  no  con-    uaotj.hj. 
sideration  for  his  promise  to  pay  the  1200^,  and  that  the  goods 
seized  were  his  own  goods  and  not  those  of  his  sons. 

In  order  to  understand  this  controversy,  it  is  necessary  to 
state  the  cixcumstances  which  led  to  it.  They  were  shortly  as 
follows : — 

In  April,  1876,  the  defendant  bought  the  business  of  an  iron- 
monger in  Andover  in  his  own  name  but  for  his  son  William. 
The  greater  part  of  the  purchase-money  was  paid  by  the  defendant. 
The  lease  of  the  place  where  the  business  was  carried  on  was  taken 
in  his  name ;  his  wife  lived  on  the  place ;  he  came  there  every 
week,  and  assisted  more  or  less  in  the  business,  and  the  banking 
account  of  the  business  was  kept  in  his  name,  and  he  alone  drew 
cheques  on  that  account. 

In  August,  1876,  the  defendant's  sons,  William  and  Edward, 
carried  on  the  business  as  partners  under  the  name  of  Walling- 
ford  Srothers ;  but  the  defendant  continued  to  visit  the  place 
and  to  keep  the  banking  account  as  before,  the  business  cheques 
being  signed  by  him  in  the  name  of  the  firm. 

From  March,  1878,  to  September,  1878,  the  defendant  lived  at 
the  place.  In  the  autumn  of  1878  an  action  was  brought  against 
the  defendant  by  the  Mutual  Society,  and  in  October,  1878, 
judgment  was  signed  against  him.  On  the  24th  of  October,  1878, 
the  goods  on  the  premises  where  the  business  was  carried  on  were 
seized.  The  sons  claimed  them ;  but  upon  an  interpleader  sum- 
mons taken  out  by  the  sheriff  the  claim  was,  on  the  11th  of  No- 
vember, 1878,  barred,  and  the  goods  seized  were  accordingly  sold. 
They  realised  13002.,  and  this  sum  has  been  paid  into  Court  in 
the  action  of  Mutual  Society  v.  WaUmgford  as  a  security  for 
what  may  be  found  due  &om  the  defendant  to  the  society  upon 
taking  certain  accounts  directed  to  be  taken  in  that  action.  (1) 
On  the  28th  of  November,  1S78,  the  sons  were  adjudicated  bank- 
nipt.  The  plaintiff  is  their  trustee,  and  on  the  8th  of  May,  1879, 
(1)  See  Wt^Unaford  v.  Xxlmil  &c>'y,  5  App.  Cas.  fi35. 
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1885        the  defendant  entered  into  the  agreement  sued  upon  in  the  pre- 
sent action.    The  agreement  is  as  follows : — 

*'  I,  John  Wallingford,  of  22,  Chelsea  Boad,  Southsea,  hereby 
agree  with  Henry  William  Edmunds,  of  4,  Sumner  Bow,  Bir- 
Lindiey,  L.J.  miugham,  as  trustee  in  the  bankruptcy  of  my  sons  William  John 
and  Edward,  that  in  consideration  of  their  ironmongery  stock  in 
and  about  their  shop  and  premises  at  High  Street,  Andorer, 
having  been  seized  and  sold  on  behalf  of  the  Mutual  Society  of 
Ludgate  Hill,  London,  in  payment  of  an  alleged  claim  against 
me,  I  undertake  and  agree  that  in  the  event  of  my  succeeding  in 
an  action  I  am  about  to  bring  against  the  said  Mutual  Society, 
to  pay  all  the  trade  creditors  of  my  sons  for  debts  contracted  while 
in  business  at  High  Street,  Andover,  in  full,  through  the  trustee, 
Henry  William  Edmunds ;  and  further,  I  agree  that  whether  my 
said  action  against  the  Mutual  Society  is  successful  or  not,  I  will 
pay  three  hundred  pounds  per  annum  to  the  said  trustee  tmtil  I 
shall  have  paid  him  a  sufScient  sum  to  pay  the  trade-creditors  of 
my  aforesaid  sons  in  full." 

Such  being  the  facts,  it  is  necessary  to  consider  the  legal  ques- 
tions to  which  they  give  rise. 

The  first  question  is  the  liability  incurred  by  the  defendant  to 
his  sons  by  reason  of  the  seizure  of  what  he  has  deliberately 
asserted  to  be  their  goods  for  his  debt.  That  as  betwe^i  the 
father  and  the  sons,  the  goods  were  theirs,  we  consider  established 
by  the  feither's  own  statements.  Speaking  generally,  and  ex- 
cluding exceptional  cases,  where  a  person's  goods  are  lawfully 
seized  for  another's  debt,  the  owner  of  the  goods  is  entitled  to 
redeem  them  and  to  be  reimbursed  by  the  debtor  against  the 
money  paid  to  redeem  them,  and  in  the  event  of  the  goods  being 
sold  to  satisfy  the  debt,  the  owner  is  entitled  to  recover  the  value 
of  them  from  the  debtor.  The  authorities  supporting  this  general 
proposition  will  be  found  collected  in  the  notes  to  Lampleigh 
V.  Brathwait  (1)  and  Dertng  v.  Winehdaea.  (2)  As  instances 
illustrating  its  application,  reference  may  be  made  to  the  case  of 
a  person  whose  goods  are  lawfully  distrained  for  rent  due  from 
some  one  else,  as  in  Exalt  v.  Partridge  (3) ;  to  the  case  of  a 


(1)  1  Sm.  L.  G.  151. 


(2)  1  W.  &  T.  (L.C.)  106. 

(3)  8  T.  R.  308. 


surety  paTing  the  debt  of  his  piincipal ;  to  the  case  where  the  isss 
whole  of  a  joint  debt  is  paid  by  one  only  of  the  joint  debtors  ;  to  ^Huinw 
the  case  where  the  joint  property  of  a  firm  is  seized  for  the  sepa-  w^^^rmj- 
rate  debt  of  one  of  the  partners.  The  right  to  iudenmity  or  con-  >ob^ 
tribution  in  these  cases  exists,  althongh  there  may  be  no  agree-  LUdiaj.  uj. 
ment  to  indemniiy  or  contribute,  and  although  there  may  be,  in 
that  sense,  no  privity  between  the  plaintiff  and  the  defendant : 
see  Johtuon  t.  Boyal  Mail  Steam  Packet  Co.  (1)  But  it  is  obvious 
that  the  right  may  be  excluded  by  contract  as  well  as  by  other 
circumstances.  Where  the  owner  of  the  goods  seized  is,  as 
between  himself  and  the  person  for  whose  debt  they  are  seised, 
liable  to  pay  the  debt,  it  is  plain  that  the  general  rule  is  inappli- 
cable ;  and  this  explains  the  case  of  Oriffinhoofe  v.  Dauhttz.  (2) 
There  the  plaintiff,  who  was  the  tenant  of  tiie  defendant,  sued 
him  to  recover  the  value  of  a  stack  of  wheat  distrained  for  tithe- 
reut-charge.  The  declaration  alleged  that  the  defendant  was 
liable  to  pay,  and  ought  to  have  paid,  this  rent-charge.  The 
defendant,  on  the  other  hand,  denied  this  alleged  liability ;  and 
upon  this  part  of  the  case  the  verdict  was  entered  for  the  defend- 
ant, and  the  defendant  succeeded  in  the  action.  The  pliuntiff, 
withont  attempting  to  disturb  the  verdict,  applied  for  judgment 
Qon  obstante  veredicto,  for  alleged  error  on  the  record,  on  the 
groond'that  althongh  the  defendant  was  not  personally  liable  to 
pay  the  rent-charge,  yet  his  farm  and  land  were  liable  to  pay  it, 
and  therefore  he  ought  to  indemnify  the  plaintiff.  But  it  was 
held  that  many  circumstances  might  exist  rendering  the  plaintiff 
the  person  to  pay  the  tithe  rent-charge,  and  that,  having  regard 
to  the  verdict,  the  record  did  not  shew  that  the  defendant  was 
liable  to  indemnify  the  plaintiff  against  it.  The  Court  said : 
"  There  is  no  allegation  of  any  privity  entitling  the  plaintiff  to 
recover  in  any  form  of  action."  We  ue  not  sure  ihat  we  quite 
appreciate  the  meaning  of  the  word  "  privity  "  in  this  passage : 
but  the  truth  seems  to  have  been,  that  the  merits  as  disclosed  at 
the  trial  were  against  the  plaintiff,  and  that  the  Court  was  not 
disposed  to  be  astute  and  to  give  him  judgment  after  his  iailure 
at  the  trial. 

Another  exception  to  the  general  rule  has  been  held  to  exist, 
(1)  Law  Bep.  3  C.  P.  38.  (2)  B  E.  &  B.  746. 
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1885  where  the  owner  of  the  goods  has  left  them  for  his  own  convenience, 
Edhunds  where  they  coald  be  lawfnUy  seised  for  the  debt  of  the  person  from 
Wauino-  whom  he  seeks  indemnity :  England  Y.Marsden.  (I)  The  plaintiff 
'^^^'  in  that  case  seized  the  defendant's  goods  under  a  bill  of  sale,  but 
lindiejr,  L^.  did  not  remove  them  from  the  defendant's  honse.  The  plaintiff 
left  them  there  for  his  o?m  convenience,  and  they  were  afl^irards 
distrained  by  the  defendant's  landlord.  The  plaintiff  paid  the  lent 
distrained  for,  and  brought  an  action  to  recover  the  money  from 
the  d^endant.  The  Court,  however,  held  that  the  acti<m  would 
not  lie  as  the  plaintiff  might  have  removed  his  goods  before,  and 
could  not  under  the  circumstances  be  considered  as  having  been 
compelled  to  pay  the  rent  This  appears  to  us  a  very  question- 
able decision.  The  evidence  did  not  shew  that  tiie  plaintiff's 
goods  were  left  in  the  defmdant's  house  against  his  consent ;  and 
although  it  is  true  that  the  plaintiff  only  had  himself  to  Uame 
for  exposing  his  goods  to  seizure,  we  fail  to  see  how  he  thereby 
prejudiced  the  defendant,  or  why,  having  paid  the  defendant's 
debt  in  order  to  redeem  his  own  goods  from  lawful  seizure,  the 
plaintiff  was  not  entitled  to  be  reimbursed  by  the  defendant 
This  decision  has  been  questioned  before  by  Thesiger,  KJ^  in 
15  Ch.  D.  417,  and  by  the  late  Yaughan  WiUiams,  J.,  in  the  notes 
to  the  last  edition  of  Wms.  Saunders,  vol.  1,  p.  361,  and  we  think 
the  decision  ought  not  to  be  followed.  Be  the  case  of  En^/lamd  v. 
Marsden  (I),  however,  right  or  wrong,  it  is  distinguishable  in  its 
facts  from  the  case  now  before  us. 

In  order  to  bring  the  present  case  within  the  general  principle 
alluded  to  above,  it  is  necessary  that  the  goods  seized  shall  have 
been  lawfully  seized ;  and  it  was  contended  before  us  that  the 
sons'  goods  were  in  this  case  wrongfully  seized,  and  that  the  de- 
fendant, therefore,  was  not  bound  to  indemnify  them.  But  when 
it  is  said  that  the  goods  must  be  lawfully  seized,  all  that  is  meant 
is  that  as  between  the  owner  of  the  goods  and  the  person  seizing 
them,  the  latter  shall  have  been  entitied  to  take  them.  It  is 
plain  that  the  principle  has  no  application,  except  where  the  owner 
of  the  goods  is  in  a  position  to  say  to  the  debtor  that  the  seizure 
ought  not  to  have  taken  place ;  it  is  becauseas  between  them  the 
wrong  goods  have  been  seized  that  any  question  arises.  Now,  in  this 

(1)  Law  Rep.  1  C.  P.  629. 


case  it  haa  been  decided  between  the  owners  of  the  goods  seized        ises 


(i.e.,  the  sons),  and  the  sheriff  seizing  them,  that  the  goods  were    EoHt-vDj 
rightfally  seized  ;  and  altbongh  the  defendant  is  not  estopped  by     wa lukq- 
this  decision,  and  is  at  liberty,  if  he  can,  to  shew  that  the  seizure       '^^- 
was  one  which  the  sheriff  was  not  justified  in  making,  he  has  not    UiMtj,  ui. 
done  so.      Indeed,  the  defendant's  connection  with  his  sons' 
business  was  snch  as  to  justify  the  inference  that  the  sheriff  had  a 
right  to  seize  the  goods  for  the  defendant's  debt,  and  if,  in  truth, 
any  mistalce  was  made  by  the  sheriff,  the  defendant  had  only 
himself  to  thank  for  it.    His  own  conduct  led  to  the  seizure,  and 
although  he  did  not  in  &ct  request  it  to  be  made,  he  brought  the 
seizure  about,  and  has  wholly  foiled  to  shew  that  the  seizure  was 
wrongful  on  the  part  of  the  sheriff. 

The  case,  therefore,  stands  thus :  goods  which  the  defendant  has 
admitted  in  writing  to  be  his  sons',  hare,  owing  to  his  conduct, 
been  legally  taken  in  execution  for  his  debt,  and  the  proceeds  of 
sale  have  been  impounded  as  a  security  for  what  is  dne  from  him 
to  the  execution  creditors.  The  defendant,  therefore,  was  liable 
to  repay  to  his  sons  the  amount  realized  by  the  sale  of  the  goods. 
This  liability  the  plaintiff,  as  the  sons'  trustee.in  bankruptcy,  was 
in  a  position  to  enforce,  and  he  has  never  released  it  or  agreed  so 
to  do  except  upon  payment  of  £1200.  The  plaintiff  is  in  a  position 
now  to  enforce  that  liability,  if  the  defendant  Succeeds  in  shewing 
that  his  express  promise  to  pay  £1200  is  not  legally  binding  upon 
him.  The  plaintiff  is  content  to  take  the  £1200  expressly  pro- 
mised to  be  paid  instead  of  insisting  on  his  right  to  the  £1300 ; 
and  Enddleston,  B.,  has  properly  given  the  plaintiff  judgment 
accordingly.    This  appeal  must  be  dismissed  with  costs. 

Judginertt  for  the  plaintiff. 

Solicitors  for  plaintiff :  Bobingon  &  Dees,  for  C.  H.  Edwards  & 
Goughy  Birmingham, 

Solicitors  for  defendants :  PvrTtit  d  Co. 

J.  E.  H. 
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1885  THE  QUEEN  v.  THE  JUDGE  OP  THE  CITY  OF  LONDON  COUBT 

Mareh  20i  Ain)  Anotheb. 


County  Court — Actions  of  Tort — Stay  of  Proceedings — County  Courts  Ad^ 
1856  (19&20  Viet,  c  108),  s.  S^— Employers'  Liability  Act,  1880  (43  <fe44 
Vict,  c  42),  8.  6. 

Sect.  39  of  the  Comity  Courts  Act,  1856,  entitles  the  defendant  *'iii  any 
action  of  tort,"  where  the  claim  exceeds  5Z.,  to  a  stay  of  proceedings  upon 
certain  conditions  as  to  giving  security  for  the  amount  claimed,  and  the  costs 
of  trial  in  one  of  the  superior  courts  of  common  law : — 

ffdd,  that  this  section  was  intended  to  apply  only  to  actions  which  caaM  be 
brought  either  in  one  of  the  superior  courts  or  in  a  county  court,  and  therefore 
did  not  apply  to  an  action  under  the  Employers'  Liability  Act,  1880,  which  by 
8.  6  of  that  Act  must  be  brought  in  a  county  court. 

BuLE  calling  upon  the  judge  of  the  City  of  London  Court  and 
Philip  Maskell,  the  plaintiff  in  an  action  of  MaskeU  v.  Lueas  and 
Another^  to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  them  from  further  proceeding  in  the  matter  of  the  action. 

The  action  was  commenced  in  the  City  of  London  Court  on 
the  28th  of  April,  1884,  to  recover  damages  for  personal  injuries 
under  the  Employers'  Liability  Act,  1880  (43  &  44  Vict,  c  42). 
The  defendants,  on  the  28th  of  April,  gave  notice,  under  s.  39  of 
19  &  20  Vict  o.  108  (the  County  Courts  Act,  1856),  that  they 
objected  to  the  action  being  tried  in  the  county  court,  and  gare 
security  for  the  amount  claimed  and  costs. 

The  action  was  accordingly  stayed  in  the  City  of  London  Court, 
and  the  plaintiff  on  the  1st  of  July  commenced  an  action  in  the 
Queen's  Bench  Division  in  respect  of  the  same  cause  of  action. 
The  defence  was  delivered  in  the  action  in  the  Queen's  Bench 
Division  on  the  26th  of  July. 

The  plaintiff  and  his  advisers  having  become  doubtful  whether 
the  course  which  had  been  pursued  was  the  proper  one,  on  the 
27th  of  November  an  application  on  behalf  of  the  plaintiff  was 
made  to  the  judge  of  the  City  of  London  Court  to  restore  the 
original  action  in  that  court  to  the  list  for  trial.  The  considera* 
tion  of  this  application  was  adjourned.  On  the  ^9th  of  November, 
notice  of  discontinuance  of  the  action  in  the  Queen's  Bench 
Division  was  given  by  the  plaintiff  to  the  defendants. 

On  the  5th  of  December  the  judge  of  the  City  of  London 


Corirr. 


Court,  ordered  the  action  originally  brought  in  that  conrt  to  be       isss 
restored  to  the  list  for  triaL  Tbk  Qn 

This  rule  was  iherenpon  obtained  by  the  defendants.  Ji-dge  o 

CnroL 

Some  Payne,  for  the  plaintiff,  shewed  cause.    Sect.  39  of  the      London 
Connty  Cooits  Act,  1856  (1),  does  not  apply  to  actions  for  com- 
pensation nnder  the  Employers'  Liability  Act,  1880,  which  by 
s.  6  must  be  bronght  in  a  county  court.    [He  was  stopped.] 

McCaU,  supported  the  mle.  The  defendants  are  entitled  to  a 
stay  of  proceedings  in  the  action  in  the  City  of  London  Conrt. 
An  action  for  compensation  under  the  Employers'  Liability  Act, 
1880,  is  an  "  action  of  tort "  within  the  meaning  of  s.  39  of  the 
County  Courts  Act,  1856.  The  Employers'  Liability  Act  gives 
no  new  cause  of  action.  It  only  removes  the  defence  of  common 
employment  in  six  specified  cases. 

pliATHEw,  J.  The  aotion  of  tort  referred  to  in  s,  39  means  an 
action  of  tort  which  conld  as  of  right  be  brought  in  the  superior 
conrts.] 

That  construction  would  involve  reading  words  into  the  Act. 
The  words  of  s.  39  are  wide  enough  to  cover  all  actions  of  tort, 
and  the  &ct  that  the  legislature,  when  the  County  Courts  Act,  ■ 
1856,  was  passed,  did  not  contemplate  the  passing  of  the  Em- 
ployers* Liability  Act,  ought  not  to  induce  the  Court  to  limit  the 
construction. 

Mathew,  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged.   Seet  6  of  the  Employers'  Liability  Act  enacts  in  clear 

(1)  By  19  &  20  Vict,  c  108,  a.  39, "  If  cootained  shall  prarent  the  removftl  of 
in  any  action  of  contract  the  plaintiff  any  cause  from  a  county  court  by  writ 
ghall  cl^m  a  sum  «xceeding  201.,  or  if  of  certiorari  In  the  cases  and  subject  to 
in  any  action  of  tort  the  plwntiff  sha]!  the  conditions  in  and  subject  to  which 
claim  a  nun  exceeding  61.,  and  tlie  de-  nich  cause  may  now  be  removed." 
feodant  shall  give  notice  that  he  objects  By  s.  6  of  the  Employers'  Liability 
to  the  action  being  tried  in  the  county  Act,  1880  (43  &  44  Vict.  c.  42), "  Every 
court,  and  shall  give  sacurity,  to  be  action'*  for  recovery  of  compensation 
apisoTed  of  by  the  registrar,  for  the  under  this  Act  shall  be  larought  in  a 
amount  claimed,  and  the  costs  of  trial  county  court,  but  may,  upon  the  ap- 
ittoneofthesuperiorcoutlsof common  plication  of  either  plaintiff  or  defeud- 
Iaw,notexceedinginthewholethesum  ant,  be  removed  into  a  superior  court 
□r  1601.,  all  proceedings  in  the  county  in  like  manner  and  upon  the  same  con- 
court  in  any  such  action  shall  be  stayed,  ditions  as  an  action  commenced  in  a 
....    Provided]  that  nothing  herein  county  court  mny  by  law  be  removed." 
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1885        terms  that  every  action  for  compensation  nnder  that  Act  shall  be 


V. 

JrDGE  OF 

CmroF 
London 
Court. 


The  Queen  brought  in  the  county  court;  but  may  be  removed  into  a  superior 
court  in  like  manner  and  upon  the  same  conditions  as  an  action 
commenced  in  a  county  court  may  be  removed.  This  case  has 
not  been  removed  in  the  mode  pointed  out  in  the  latter  part  of 
8.  6 ;  but  it  is  said  that  the  action  in  the  City  of  London  Court 
should  be  stayed  because  s.  6  must  be  read  with  s.  89  of  the 
County  Courts  Act,  1856,  which  gives  the  defendant  in  actions 
of  tort,  when  the  claim  exceeds  5^.,  a  right  to  have  the  proceed- 
ings stayed  in  the  county  court  upon  his  giving  security  as  that 
section  directs.  I  am  clearly  of  opinion  that  an  "  action  of  tort " 
in  s.  39  of  the  County  Courts  Act,  1856,  means  an  action  of  tort 
which  could  have  been  brought  either  in  the  county  court  or  in 
one  of  the  superior  courts.  This  action  could  not  have  been 
brought  in  a  superior  court  The  legislature  in  enacting  s,  39  of 
the  County  Courts  Act,  1856,  did  not  contemplate  such  an  action 
of  tort  as  is  given  by  the  Employers'  Liability  Act.  I  think  that 
s.  39  does  not  apply  in  this  case. 

Smith,  J.  I  am  of  the  same  opinion.  It  is  said  that  s.  89  gi vesthe 
defendant  a  right  to  a  stay  of  proceedings  when  the  claim  is  over 
6Z.,  notwithstanding  that  the  action  could  not  have  been  brought 
in  the  superior  court.  At  the  time  the  County  Courts  Act,  1856, 
was  passed  all  actions  of  contract  for  amounts  however  small  could 
be  brought  in  the  superior  courts.  Then  s.  89  intended  that, 
if  actions  claiming  more  than  a  certain  amount  in  contract  or  in 
tort  were  brought  in  the  county  court,  the  defendant,  on  ^ving 
security  might  drive  the  plaintiff  to  sue  in  the  superior  court  It 
was  not  intended  to  include  in  the  operation  of  s.  39  actions  which 
by  statute  could  only  be  brought  in  the  county  court.  I  agree 
that  the  rule  should  be  discharged. 

Bule  diseharffecL 

Solicitors  for  plaintiff :  Banffer  db  Burton. 
Solicitors  for  defendants :  Cope  &  Co. 
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[IN  TBDB  COURT  OF  APPEAL.]  Hi 

Jkfat 
LUND  V.  CAMPBELL  and  Others.  

PiXLctke — Costs — Claim  for  Debt  and  Counfer^aim  for  Debt — Arbitration — 

Order  of  Beference — "  Costs  of  cause^  reference,  and  awards  shaU  abide  the 

event " — Atoard — Entry  of  Judgment— Costs  where  the  Plaintiff  sweeeds  wi 

daim^  and  the  Defendant  mi  Oounter-etaim — Costs  of  Issues  found  in 

favour  of  Party ^  against  whom  Judgment  in  Action  is  entered. 

A  pUintiff  having  claimed  for  goods  sold  and  delivered,  and  for  commission, 
and  the  defendants  having  counter-claimed  for  moneys  collected  by  the  plaintiff 
on  the  defendants*  account  and  for  work  and  labour,  the  action  was  referred  to 
An  arbitrator  under  an  order  of  reference  whereby  "  the  costs  of  the  cause,  and 
the  costs  of  the  refcEenoe  and  award  shall  abide  the  event."  The  arbitrator 
found  the  issues  on  the  claim  in  favour  of  the  plaintiff,  and  awarded  him  a 
sum  of  money  in  respect  thereof,  and  found  the  issues  on  the  counter-claim  in 
favour  of  the  defendants,  and  awarded  to  them  a  sum  of  money  in  respect 
thereof.  After  deducting  the  sum  found  for  the  plaintiff  from  the  sum  found 
for  the  defendants,  a  balance  of  97Z.  was  due  to  the  deifendants : — 

Held,  that  the  word  *'  event "  in  the  order  of  reference  must  be  construed  dis- 
tributivdy,  and  that  judgment  must  be  entered  for  the  defendants,  who  were 
entitled  to  the  costs  of  the  action,  reference,  and  award,  but  that  the  plaintiff 
was  entitled  to  the  costs  of  the  issues  found  in  his  favour. 

Daines  y.  Bromley  (6  Q.  B.  D.  691)  explained. 

Action  for  goods  sold  and  delivered  and  for  commission.  By 
their  defence  and  counter-claim  the  defendants  pleaded  many 
alleged  facts  by  way  of  denial  of  the  plaintiff's  claim,  and  then 
by  way  of  counter-claim  sought  to  recover  for  moneys  collected 
by  the  plaintiff  on  the  defendants'  account,  and  also  for  work  and 
labour  done  at  the  plaintiff's  request.  There  were  subsequent 
pleadings,  and  ultimately  the  action  was  referred  to  an  arbitrator 
by  an  order  of  a  master.  By  the  order  of  reference  it  was  pro- 
vided that  ''the  costs  of  the  said  cause  and  the  costs  of  the 
reference  and  award  shall  abide  the  event."  By  his  award  the 
arbitrator  found  that  the  defendants  were  indebted  to  the  plaintiff 
in  the  sum  of  5082.  lis.  for  goods  sold  and  delivered,  and  in  the 
sum  of  3137.  15«.  for  commission,  and  he  found  all  the  issues 
joined  upon  the  defence  to  the  plaintiff's  claim  in  his  fiavour. 
With  respect  to  the  counter-claim,  the  arbitrator  found  that  the 
plaintiff  was  indebted  to  the  defendants  in  the  sum  of  783Z.  12«.  IQd. 
for  moneys  collected  by  him  on  the  defendants'  behalf,  and  in  the 


sum  of  136?.  2s.  7d.,  for  work  and  laboor  done  at  the  plaintiff's 
request,  and  he  found  the  issnes  joined  upon  the  reply  to  the 
(counter-claim  for  the  defendants.  After  setting  off"  the  amount 
i'ound  for  the  plaintiff  against  that  found  for  the  defendants, 
there  remained  a  balance  of  971.  39.  5d.,  which  the  arbitrator 
awarded  should  be  paid  to  the  defendants.  The  plaintiff'  there- 
upon entered  judgment  in  the  action,  that  the  plaintiff  should 
recover  against  the  defendants  I.,  for  costs  of  his  suit,  which 
costs  were  by  a  master's  certificate,  dated  the  day  of  , 

allowed  at  L,  and  that  the  defendants  should  recorer  against 
the  plaintiffs  971.  3s.  5d.,  on  the  counter-claim,  and  I,  for 

their  costs.  The  defendants  took  out  a  summons  to  set  aside  the 
judgment  signed  in  the  action,  or  to  amend  it  so  lar  as  it  pro- 
vided for  the  plaintiff  recovering  any  costs,  and  to  provide  that 
the  defendants  should  recover  full  costs  of  suit.  Field,  J.,  having 
dismissed  the  summons,  the  defendants  appealed  to  the  Queen's 
Bench  Division,  where  Grove  and  Manisty,  JJ.,  set  aside  the 
judgment  signed  by  the  plaintiff,  and  gave  the  defendants  liberty 
to  sign  such  judgment  as  they  should  think  fit.  The  plaintiff 
appealed  to  the  Court  of  Appeal. 

J.  P.  Atpinall,  for  the  plaintiff.  The  judgment  entered  by  the 
plaintiff  is  supported  hy  the  authority  of  Bainea  v.  Bromley  (1) :  it 
is  in  the  same  terms  as  the  judgment  entered  in  that  case,  which 
ought  to  be  followed  npon  the  present  appeal.  The  defendants 
may  contend  that  as  in  Bainea  v.  BrmUetf  (1)  there  was  no  appeal 
against  the  form  of  the  judgment,  the  Conxt  merely  determined 
what  was  the  proper  principle  as  to  the  taxation  of  costs  up<Mt  the 
judgment  as  entered.  This,  however,  is  too  narrow  a  view  of  the 
effect  of  the  decision.  Bainea  v.  Bromley  (1)  appears  to  have 
been  approved  of  in  the  case  of  In  re  Brown,  Ward  v.  Morm  (2). 
The  real  question  is  what  is  the  meaning  of  the  expression 
"  event,"  which  occurs  in  the  order  of  reference.  It  was  held  in 
Myers  v.  Defriea  (3)  that  the  word  "  event  *'  occurring  in  Boles 
of  the  Supreme  Court,  1875,  Order  LY.,  must  be  read  distribo- 
tively ;  and  a  similar  interpretation  muat  be  given  to  the  word 

(1)  6  Q.  B.  D.  691.  (2)  23  Ch.  D.  SH. 

(3)  5  Ei.  D.  16, 160. 
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when  it  occurs  in  an  order  of  reference :  EUis  v.  Desilva  (1) ;  but       1885 
this  construction  will  give  the  present  defendants  only  the  costs       l^^^ 
of  those  issues  upon  which  they  have  succeeded.  ^    *• 

[LiNBLEY,  L.J.  The  judgment  of  the  majority  of  the  Court  in 
Stoohe  V.  Taylor  (2),  supports  the  decision  in  Ellis  v.  Besilva.  (1) 

LoBD  CousBiDOE,  C.J.  •  No  doubt  ChatfieU  v.  Sedgvnck  (3)  is 
distinguishable  from  the  present  case,  but  the  reasons  for  the 
decision  are  against  the  plaintiff  as  to  the  right  to  the  costs  of 
the  action.  Has  it  been  held  in  any  case  that  where  the  plaintiff 
recovers  some  amount  as  a  debt,  and  the  defendant  by  a  counter- 
claim recovers  a  greater  amount  also  in  debt,  nevertheless  the 
plaintiff  is  entitled  to  the  general  costs  of  the  action  ?] 

Perhaps  not,  but  at  least  this  principle  as  to  the  taxation  of 
costs  has  been  established  by  the  decisions,  that  where  the 
counter-claim  is  for  an  unascertained  amount  which  the  plaintiff 
could  not  be  expected  to  know,  he  gets  the  costs  of  the  cause, 
although  the  defendant  succeeds  on  the  counter-claim  to  a  greater 
amoimt  than  the  plaintiff  does  on  the  claim ;  and  the  reason  is 
that  the  defendant  has  taken  advantage  of  the  action  brought 
against  him  to  enforce  his  claim  against  the  plaintiff.  Another 
principle  as  to  taxation  is,  that  where  before  the  Judicature  Acts 
1873  and  1875,  a  defendant  could  not  have  enforced  his  claim 
by  way  of  set-off,  the  plaintiff  is  justified  in  bringing  an  action, 
and  is  entitled  to  the  costs  of  it.  Under  the  powers  conferred 
by  the  order  of  reference,  the  arbitrator  has  found  really  in  the 
plaintiff's  favour. 

Moreover,  even  if  the  plaintiff  is  not  entitled  to  enter  judg- 
ment in  the  action,  such  a  judgment  ought  to  be  entered  as  will 
entitle  him  to  the  costs  of  the  issues  found  in  his  favour :  Cole  v. 
FrUh.  (4) 

Lawwm  Walton,  for  the  defendants.  The  Queen's  Bench  Divi- 
sion in  effect  held  that  the  form  of  the  judgment  entered  by  the 
plaintiff  was  wrong,  and  that  the  defendants,  being  successful, 
were  entitled  to  draw  up  their  own  judgment.  The  judgment  as 
entered  by  the  plaintiff  would  give  to  him  the  costs  of  the  action, 
reference,  and  award.    The  proper  form  is  that  judgment  shall 

(1)  6  Q.  B.  D.  521.  (3)  4  C.  P.  D.  459. 

(2)  5  Q.  B.  D.  569.  (4)  4  Ex.  D.  301. 
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1885        be  entered  for  the  defendants  for  97Z.  8a.  5i.  and  their  oosts. 

Lund       The  "  event "  is  in  their  favour. 

CAMrasLu        [Lord  CoLESiDGEy  C.J.     The  master  now  present  in  court 

informs  us  that  upon  a  judgment  in  the  form  suggested  on 

behalf  of  the  defendants,  the  costs  of  the  issues  upon  which  the 

plaintiff  has  suoceeded^  would  not  be  taxed  in  his  favour.] 

Upon  a  judgment  in  the  form  suggested  on  behalf  of  the 
defendants,  it  would  be  the  duty  of  the  master  at  the  taxation  to 
look  at  the  specific  findings,  and  to  award  costs  according  to  ihe 
entry  of  them  for  the  plaintiff  or  for  the  defendants.  It  CMisot 
be  right  tiiat  plaintiff  should  be  at  liberty  to  enter  judgment, 
because  he  has  succeeded  upon  some  minor  point. 
J.  P.  ilspina/Z,  in  reply. 

LoBD  CoiiEBiDGE,  O.J.  lu  this  QB$e  the  plaintiff  has  brought 
an  action  against  the  defendants  to  recover  a  considerable  spom  of 
money  for  goods  sold  and  delivered,  and  for  commission*  The 
defendants  counter-claimed — and  that  is  a  fact  which  it  is  mate- 
rial to  remember,  with  a  view  to  the  decisions  which  we  have  to 
consider — for  certain  sums  of  money  collected  by  the  plaintiff  on 
their  behalf,  and  also  for  work  and  labour  done  for  the  plaintiff. 
The  action  proceeded  to  rejoinder,  and  then  was  referred  to  an 
arbitrator.  He  heard  the  case  at  considerable  length,  and  finally, 
by  his  award,  found  in  substance  that  the  whole  of  the  plaintiff*s 
claim  was  proved.  He  then  proceeded  to  consider  the  counter- 
claim of  the  defendants,  and  although  he  somewhat  reduced  the 
amount  of  it  as  to  the  items  for  work  and  labour,  he  found  that 
the  alleged  payments  had  been  made,  and  that  the  work  and 
labour  claimed  for  had  been  executed.  Adding  the  paym^its 
and  the  items  for  work  and  labour  together,  he  brought  out  a 
sum  of  919Z.  155.  5(2.  due  to  the  defendants,  and  he  found  a  sum 
of  8222.  125.  to  be  due  from  the  defendants ;  and  he  then  pro* 
ceeded  to  award  that  the  plaintiff  should  pay  to  the  defendants 
the  sum  of  972.  3s.  5(2.,  the  balance. 

Now  comes  the  question,  what  is  the  proper  form  of  judgment 
to  be  entered  up  on  that  finding  of  the  arbitrator  ? .  and  that 
depends  upon  the  further  question,  what  is  the  meaning  of  the 
word  "  event "  contained  in  the  order  of  reference,  upon  which 


the  ooeta  of  the  cause,  reference,  and  award  are  to  torn  ?    On  the 
part  of  the  defendants  it  has  been  saccessfaUy  coateaded  before 
the  Qoeen's  Bench  Division,  that  at  all  events  the  judgment,    , 
which  the  pliuniiff  has  taken  upon  himself  to  sue  out  and  to  ^ 
•enter,  is  wrong.    It  has  been  said  that  the  effect  of  it,  if  it  had 
been  left  nnchallflnged,  would  have  been  to  give  to  the  plaintiff 
the  general  costs,  that  is,  the  costs  of  the  action  and,  I  suppose, 
of  the  reference  and  award.    K  the  snooesi&il  result  of  the  plain- 
tiff's action — I  cast  aside  for  the  moment  the  oonnter^laim — ^is  the 
true  meaning  of  ^e  word  "  event,"  I  see  no  reason  tiiky  it  should 
be  confined  to  the  costs  of  die  cause.    The  costs  of  the  cause, 
reference,  and  award,  wonld  aU  have  had  to  be  borne  by  the 
defendants,  who,  according  to  alt  ordinary  understanding,  were 
the  eniccessfnl  parties  in  the  litigation.    It  was  contended  that  in 
Bcunet  T.  Bromleif  (1),  decided  in  this  Court,  it  had  been  held 
that  where  a  plaintiff  brings  an  action  in  oontract,  and  the  Ae- 
fendant,  instead  of  contenting  himself  with  pleading  a  set-off  and 
sncceeding  npon  it,  goes  on  to  counter-claim  in  oontract  to  a 
greater  extent  than  would  be  necessary  to  sustain  the  set-off,  and 
succeeds  upon  the  counter-claim,  although,  in  the  first  case,  he 
wonld  have  been  entitled  to  the  costs  of  the  cause,  in  the  second 
be  wonld  be  disentitled  to  them,  and  the  plaintiff  wonld  get 
them  all.    Of  course,  if  that  had  been  decided  in  this  court,  we 
should  have  been  bound  to  submit  to  the  decision ;  but  the  law 
wonld  certainly  have  been  in  a  singular  state.    And  it  appears, 
npon  closely  looking  into  Bainea  v.  Bromley  (1),  that  nothing  of 
that  sort  has  been  decided.    It  is  true  that  the  judgment  in  that 
case  is,  mutatis  mutandis,  in  the  same  words  and  form  as  this ; 
but  the  Court,  in  Bainet  r.  Bromley  (I),  pointed  out  that  they 
were  not  asked  to  set  aside  or  reform  the  judgment,  but  merely 
to  say  whether  a  taxation  had  under  the  words  of  the  judgment 
was  proper.    It  is  true  that  in  that  case  the  taxation  seems  to 
have  had  the  effect  which,  I  have  pointed  out,  was  unreasonable ; 
but  the  distinction  between  that  case  and  this  is  obvions.    In 
(oder  to  avoid  the  consequences  which  the  fact  of  not  challenging 
the  form  of  the  judgment  forced  upon  the  Court  in  Baines  v. 
Bromletf  (1),  here  the  form  of  the  judgment  is  challenged,  and  we 
(1)  6Q.B.  D.691. 


Lord  Coleridge, 
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1885  are  asked  to  reform  the  judgment,  to  prevent  the  technical  conse- 
Luio)  quences  which  came  before  the  Court  of  Appeal  in  that  case.  When 
Camfbsll  ^^^  judgment  of  the  present  Master  of  the  Bolls  is  looked  at^  it 
will  be  found  that  although  it  was  only  a  dictum  as  to  this  point— 
c^.  ^  it  was  nevertheless  an  important  and  clear  dictum — ^and  although 
he  did  not  dissent  firom  the  view  that  the  plaintiff  was  entitled  to 
his  costs  of  suity  his  opinion  was  that  in  a  case  of  this  sort,  where 
there  is  a  claim  on  one  side  arising  out  of  a  contract,  and  a  daim 
on  the  other  side  also  arising  out  of  a  contract,  and  the  defendant 
has  succeeded  to  a  greater  extent  than  the  plaintiff,  the  defendant 
is  entitled  to  the  general  costs  of  the  cause,  and  the  unsacceaBfdl 
plaintiff  is  entitled  to  set  off  against  those  costs — whether  or  not 
the  plaintiff's  costs  overtop  the  defendant's — the  costs  of  the 
issues  upon  which  the  plaintiff  has  succeeded.  We  were  pressed 
also  with  ElUs  v.  Desilva  (1),  an  authority  to  which  I  ^itiiely 
defer,  by  which  it  was  decided  that  in  an  order  of  reference  the 
word  ''  event "  must  be  read  distributively,  and  that  it  does  not 
mean  the  single  event  of  the  arbitration,  which  all  the  costs  are 
to  follow,  without  any  distribution  of  them  in  fieivour  of  the  person 
who  has  succeeded  on  some  of  the  issues,  but  that  the  jnaA 
'^  event "  in  such  an  order  as  this  means  '^  events,"  and  that  when 
the  arbitrator  has  ascertained  various  issues,  some  in  &vour  of  the 
plaintiff  and  some  in  fiavour  of  the  defendant,  the  party  who 
succeeds  upon  the  whole  is  entitled  to  general  costs,  but  the  un- 
successful party  is  entitled  to  the  costs  of  the  issues  upon  which,  he 
has  succeeded.  The  justice  of  that  course,  and  how  it  works  out, 
is  shewn  very  ably  by  the  late  Lord  Chief  Justice  in  the  case  of 
Stooke  v.  Taylor  (2),  to  which  reference  has  been  made.  With  every 
word  uttered  in  that  judgment  on  this  point,  I  agree.  The  in- 
justice of  any  other  course  is  well  pointed  out ;  and  the  justice  of 
construing  **  event "  where  it  can  be  so  construed,  distributively, 
so  as  to  give  the  costs  to  the  persons  who  succeed  in  proportion  to 
their  success,  I  absolutely  concur  in. 

Those  two  principles  seem  to  be  established  in  the  cases ;  first 
of  all,  that  the  party  who  in  an  action  of  this  sort  upon  the  whole 
succeeds^  is  entitled  to  the  general  costs ;  but  that  the  word 
**  event "  is  to  be  construed  distributively,  and  that  the  costs  of 

(1)  6  Q.  B.  D.  521.  (2)  6  Q.  B.  D.  569. 


the  issues  as  to  which  the  peirty  who  upon  the  whole  is  unsuccessful       1885 
has  been  successful,  are  to  be  allowed  Ut  him.  lckd 

Those  two  principles  being  ascertained  and  being  manifestly  CiVMEu, 
supported  by  good  sense,  how  are  they  to  be  applied  to  the  case  t.S^^m~ 
before  ns  ?  In  this  case  the  words  are,  "  costs  of  the  cause,  re-  '^-''- 
ference,  and  award  shall  abide  the  event."  What  is  the  "  event " 
here  ?  It  is  true  that  there  are  a  claim  and  a  counter-claim,  and 
not  merely  a  claim  and  a  set-off.  It  is  also  true  that  there  may 
not  only  be  a  technical,  bat  a  substantial  distinction  between  a 
"set-off"  and  a  "counter-claim."  It  is  also  true  that  the  de- 
fendant by  setting  np  a  counter-claim  in  answer  to  a  claim,  does 
get  a  certain  advantage,  becanse  he  saves  himself  the  expense  of 
an  action  of  his  own,  and  he  gets  advantages  by  putting  forward 
a  set-off,  in  the  shape  of  a  counter-claim.  Still,  in  this  case 
there  has  been  one  inquiry.  There  has  been  one  examination 
by  the  arbitrator  of  the  two  sides  of  the  account ;  and  the  accounts 
baying  been  so  investigated  resulted  in  a  balance,  to  use  the 
arbitrator's  own  words,  of  nearly  1001.  in  lavoor  of  the  defendants ; 
and  that  balance,  it  is  to  be  observed,  is  the  only  sum  which  the 
arbitrator  awards  to  be  paid.  He  decides  that  the  other  sums  are 
to  be  allowed — that  the  other  sums  have  been  justly  claimed  by 
the  plaintiff  and  up  to  the  time  of  award  the  defendants  were 
indebted  in  those  sums.  He  finds  also  that  the  plaintiff  was 
indebted  to  the  defendants  in  certain  other  sums ;  and  the  only 
award  of  payment  that  he  makes  is  an  award  of  payment  of  a 
certain  sum,  namely  971.  3s.  5d.,  to  the  defendants  from  the 
plaintiff.  It  seems  to  me  plain  ^t  that  is  the  "  event "  of 
the  arbitration,  and  that  the  costs  of  the  cause  and  the  refer- 
ence and  the  award  ought  to  follow  that  event,  and  ought  to 
follow  that  event  in  favour  of  the  defendants.  Then  it  is  plain 
that  the  present  form  (rf  judgment  under  which,  it  is  admitted 
on  both  sides,  the  plaintiff  would  get  those  costs  instead  of 
the  defendants,  must  be  wrong  because  it  would  give  him  those 
costs  to  which  he  is  not  entitled. 

Then  what  is  the  proper  form  to  be  adopted,  and  what  ought 
we  to  do  ?  Simply  to  set  aside  this  judgment  would  not  be  in 
our  opinion  quite  the  proper  step  to  take.  That  is  all  ihs 
Divisional  Court  did,  they  reversed  the  finding  of  Field,  J.,  and 
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set  aside  the  judgment.  Merely  to  set  aside  tlie  judgment 
would  leare  the  defendants  at  liberty  to  enter  the  judgment  as 
they  thought  fit.  With  every  desire  to  give  credit  for  a  right 
feeling  to  the  defendants,  it  is  just  possible  that  the  defendants 
might  enter  judgment  in  a  form  that  would  be  unfisdr  to  the 
plaintiff,  and  give  the  plaintiff  a  deal  of  trouble.  Therefore  it 
seems  to  me  that  the  proper  step  for  us  to  take,  is  to  reform  this 
order  of  the  Divisional  Court,  and  setting  aside  the  judgment,  to 
hold  that  the  proper  form  of  judgment  is,  to  enter  the  Judgment 
for  the  defendants  with  costs  of  the  cause,  reference,  and  award ; 
but  that  the  plaintiff  is  to  be  allowed  upon  taxation  the  costs  of 
all  such  issues  as  he  has  succeeded  upon.  If  there  are  any  costs 
of  the  cause  which  the  plaintiff  has  incurred,  and  which  the  de- 
fendants have  not  incurred,  they  wUl  not  be  entitled  to  them, 
but  such  costs  of  the  cause,  reference,  and  award  as  the  defendants 
have  properly  incurred,  they  are  entitled  to  be  re-imbursed  by 
the  plaintiff.  That  therefore,  as  it  seems  to  me,  meets  the  justice 
of  the  case. 

I  am  not  aware  that  we  are  interfering  with  anything  that  has 
been  expressly  decided  in  this  Court  or  elsewhere.  So  f&r  as  I 
can  see,  we  are  not  interfering  with  anything  which  has  been  even 
impliedly  decided  in  this  Court  or  elsewhere ;  but  if  we  are  doing 
so,  at  any  rate  it  seems  to  us  that  in  this  case  upon  the  words  of 
the  order  of  reference,  the  true  meaning  of  the  agreement  come 
to  between  the  parties  is  what  I  have  said,  and  that  the  judgment 
should  l>e  entered,  and  the  costs  taxed  on  the  principle  which  I 
have  endeavoured  to  explain. 

Sib  James  Haknen,  I  have  nothing  to  add  on  the  general 
features  of  the  case.  I  only  wish  to  say  that  I  think  the  Court 
below  was  technically  right  in  setting  aside  this  judgment,  but 
no  doubt  it  is  better  that  an  amendment  should  be  made  in  the 
judgment  to  render  it  clear  in  what  manner  the  costs  ought  to 
fall  on^the  respective  parties. 

LiNDLEY,  L. J.  I  also  think  that  the  order  appealed  from  is 
substantially  right,  although  in  form  it  ought  to  be  amended  in 
such  a  way  as  to  prevent  any  future  discussion  or  dispute.  The 
point  before  us  does  not  appear  to  be  altogether  free  from  difficulty, 


Oampbell. 
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becaosfl  when  we  look  closely  at  the  anthoritiea  we  find  them  i885 
stcuiduig  in  this  position.  In  the  first  place,  the  question  that  '  lthd' 
we  have  to  consider  ia  not  the  construction  of  a  judgment  already 
drawn  up — we  are  not  embarrassed  with  that  at  all— and  nothing 
tliat  we  Bhall  say  or  decide  will  conflict  with  any  decision,  as  I 
undeistand,  of  this  or  any  other  Conrt.  It  is  not  in  conflict  with 
Baina  t.  BrottU^  (1),  in  which  the  judgment  had  been  drawn  up, 
and  the  question  was  how  the  costs  were  to  be  taxed  on  the 
judg:ment  as  drawn  up. 

The  question  in  this  case  ia  how  the  judgment  ought  to  be 
drawn  up.  At  the  same  time  there  are  observations  of  the  present 
Master  of  the  Bolls  in  Bainea  y.  Brotidey  (1)  which  go  far  to  shew 
that  the  decision  at  which  we  have  arrived  ia  correct. 

The  broad  outline  of  the  present  case  is  this.  There  was  a 
reference  to  arbitration,  and  the  coats  of  the  action,  the  reference, 
and  the  award  were  to  abide  the  event,  and  the  person  in  whose 
favour  the  arbibatoi  should  decide  was  to  enter  up  judgment 
with  such  costs  as  he  was  entitled  to.  Now  the  word  "event" 
has  given  rise  to  a  great  deal  of  controversy,  and  it  has  been  con- 
tended more  than  onoe  that  the  word  "  event"  means  simply  the 
judgment  in  favour  of  the  person,  for  whom  a  sum  is  recovered ; 
therefore  it  is  said  here,  on  the  one  hand,  that  the  "  event "  has 
been  found  by  the  arbitrator  in  Cavour  of  the  defendants.  That 
ia  true,  but  it  is  not  wholly  true,  because  although  the  event  in 
that  narrow  sense  is  in  their  favour,  yet  they  have  &iled  in  Tety 
material  points  and  upon  certain  very  material  issues.  It  was  with 
the  object  of  preventing  any  injustice  that  the  Court  when  pre- 
sided over  by  Bramwell,  L.J.,  in  the  case  of  Mli»  v.  DeaUva  (2), 
sent  the  award  back,  because  the  arbitrator  had  not  shewn  on 
which  of  the  points  in  contioTetsy,  if  any,  the  party  in  whose 
favonr  the  small  balance  was  found  had  failed :  the  Court  of  Ap- 
peal declined  to  give  him  all  the  costs  of  the  action,  and  as 
there  was  no  discrimination  between  those  issues  on  which  he  had 
failed  and  those  on  which  he  had  succeeded,  the  award  was  sent 
hack  in  order  that  the  arbitrator  should  find  the  specific  issues. 
Here  we  most  be  careful  to  avoid  doing  the  injustice  that  would 
be  occasioned,  if  there  were  a  simple  judgment  for  the  defendants 
a)  8  Q.  B.  D.  691.  (2)  6  Q.  B.  D.  621. 
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for  97Z.  35.  5d.  and  costs,  and  they  were  not  to  be  made  to  pay  the 
costs  of  the  issues  on  which  they  have  failed.  There  seems  to  be 
some  doubt  as  to  how  the  master  would  tax  under  that  simple 
form  of  order,  and  it  is  to  remove  that  doubt  that  we  insert  the 
words  to  the  effect  that  the  Lord  Chief  Justice  has  stated. 

But  when  we  come  to  the  broad  question  as  to  which  party 
ought  to  pay  the  costs  of  the  action,  I  must  point  out  that  the 
defendants  will  only  get  under  the  taxation  the  costs  incotied  by 
themselyes.  No  master  would  tax  on  a  different  principle.  That 
stands  to  reason.  But  upon  this  order  of  reference  it  appears  to  me 
that  we  are  acting  in  conformity  with  the  view  taken  in  GhaJtfidi 
y.  Sedgwick  (1) ;  in  conformity  with  the  view  taken  in  Stooke  v. 
Tayhr  (2) ;  in  conformity  with  the  view  taken  by  the  Court  in 
Ellis  y.  Dmlva  (3),  and  above  all  in  conformity  with  the  case 
which  I  do  not  think  has  been  referred  to  in  the  course  of  the 
argument,  but  which  I  have  found,  namely,  Lowe  y.  Holme  (4),  in 
which  the  question  was  how  the  judgment  should  be  entered.  In 
this  case  judgment  ought  to  be  entered  for  the  defendants  for 
97Z.  38,  bd.  with  costs  of  the  action,  reference,  and  award,  bat  the 
judgment  ought  to  go  on  to  direct  that  the  defendants  must  pay 
the  costs  of  the  issues  on  which  they  have  failed.  That  seems 
to  be  necessary  to  be  stated  to  prevent  further  misapprehraision. 
It  seems  to  me  that  the  plaintiff  having  substantially  fie^iled  here 
ought  to  pay  the  costs  of  the  appeal. 

Judgment  for  the  defendants,  (5) 

Solicitors  for  plaintiff:  Lowlesa  dt  Co. 
Solicitors  for  defendants :  J.  E,  &  H.  Scott^  for  Charge 
strong  &  Son,  Newcastle-upon-Tyne. 


(1)  4  C.  P.  D.  459. 

(2)  5  Q.  B.  D.  669. 

(3)  6  Q.  B.  D.  521. 

(4)  10  Q.  B.  D.  286. 

(5)  By  the  order  of  the  Court  of 
Appeal  it  was  directed  "that  the 
appeal  be  dismiBsed  with  costs  to  be 
taxed  and  paid  by  the  plaintiff  to  the 
defendants  or  their  solicitor,  and  that 
the  defendants  have  the  costs  occar 


sioned  by  the  judgment  haying  been 
wrongly  entered  other  than  the  costs 
of  the  application  before  Field,  J.,  and 
that  judgment  be  entered  for  the  de- 
fendants with  costs  of  cause,  refefence, 
and  of  award  which  they  have  in- 
curred, and  it  is  further  ordered  that 
the  plaintiff  have  the  costs  of  those 
issues  upon  which  he  has  succeeded.'' 


BUTLEE  V.  BUTLBB.  1885 

Husband  amf  Wife— Action  iy  Butband  againit  Wi/e—SeparaU  Eittile— Money       -^"^  ^ 
paid  ftjf  Biuband/or  Wife  h^ore  and  after  Marriage — Married  Women'a 
Property  Act,  IdSi  (45  d;  4a  rM<.  &  75),  s.  1,  fw^M.  2,  3,  i  i  u.  3,  l^,  13. 
A  huBband  is  entitled  to  maintain  an  action  against  hii  vife,  and  to  charge 
her  eepante  property  for  money  lent  bj  him  to  her  aftei  their  marriage,  and 
for  money  ptUd  by  him  for  her  after  their  marriage  at  her  request  made  before 
or  after  their  marriage,  but  he  ie  not  entitled,  even  since  the  Married  Women's 
Property  Act,  1863  (46  &  49  Tlct  c.  16),  to  munt^  any  action  ^dnst  her  for 
money  lent  to  hsr  or  moitey  paid  for  her  before  their  marriage  at  her  reqoesL 

AcnoK  by  bosbaDd  against  hiB  wife  to  recover  18482.  oat  of 
her  separate  estate,  for  money  paid  od  her  behalf. 

Defence  (amongst  others),  that  in  the  circnmstances  the  de- 
fendant was  not  legally  liable.     Joinder  of  issue. 

Feb.  26.  The  case  was  tried  before  Wills,  J.,  and  a  common 
jnry,  at  the  Itoyal  Courts  of  Justice,  when  it  appeared  that  the 
defendant  before  her  marriage  carried  on  business  as  ft  provision 
dealer,  and  on  the  23rd  of  January,  1883,  the  plaintiff,  at  her 
request,  paid  707.  18s.  for  prOTisions  supplied  to  her  and  Ml.  12s. 
for  repairs  to  the  house  where  she  carried  on  business.  On  the 
7tb  of  April,  1883,  the  plaintiff  and  the  defendant  were  married, 
and  afterwords  lived  together,  but  she  continued  to  carry  on  bnsi- 
ness  at  her  former  place  of  business.  The  plaintiff  made  other 
payments  for  the  defendant  at  her  request  after  the  marriage  in 
r^pect  of  moneys  dne  from  her  before  the  marriage.  In  some 
cases  the  request  had  been  before,  and  in  others  it  was  after  the 
marriage.  With  regard  to  the  residue  of  the  amount  claimed,  it 
was  paid  or  advanced  by  the  plaintiff  after  the  marriage.  Part 
was  paid  to  the  wife  at  her  request,  to  be  spent  upon  building 
specnlatioDs  of  her  own  (after  the  marriage),  and  the  residue  was 
paid  to  different  creditors  of  the  wife  at  her  request,  and  upon 
her  promise  to  repay  the  money  out  of  her  separate  estate. 

On  the  2nd  of  August,  1883,  the  defendant  signed  an  instru- 
ment in  writing  charging  her  sepamte  estate  with  part  of  these 
advances,  and  she  also  rendered  an  account,  giving  her  husband 
credit  for  13007. 
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1885  It  was  agreed  that  the  question  whether,  upon  these  facts,  the 

Butler      defendant  was  legally  liable,  should  be  first  considered. 


V. 

Butler. 


Kemp,  Q.C.,  and  Henry  Kisehy  for  the  plaintiff.  The  plaintiff's 
claims  are  of  three  kinds.  First,  in  respect  of  payment  before 
marriage  for  the  wife^s  debts  contracted  before  marriage  ;  second, 
in  respect  of  payments  after  marriage  in  respect  of  debts  contracted 
before  marriage ;  and  third,  in  respect  of  payments  after  marriage 
in  respect  of  debts  contracted  by  her  after  marriage.  With  regard 
to  all  three  classes  the  effect  of  the  Slarried  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  sub-ss.  2,  3,  4,  ss.  12  and  13, 
is  to  charge  a  married  woman's  separate  estate  not  only  as 
regards  contracts  with  third  parties,  but  also  as  between  her  and 
her  husband.  By  s.  1,  sub-s.  2,  a  married  woman  may  make  her- 
self liable  in  respect  of  her  separate  property  on  "  any  '*  contract, 
and  to  be  sued  in  contract  *'  in  all  respects  as  if  she  were  a  feme 
sole,"  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant.  The  effect  of  this  sub-section  is  to  destroy  the  Common 
Law  doctrine  of  conjugal  >unity,  which  was  all  that  preyented 
the  husband  from  suing  his  wife  in  a  court  of  law.  Sub-sect.  3, 
makes  any  contract  by  a  married  woman,  whether  in  writing  ot 
not,  a  contract  with  reference  to  her  separate  property.  By  a.  12 
every  married  woman  has  against  her  husband  the  same  ciril 
remedies  for  the  protection  of  her  separate  property  as  if  she 
were  a  feme  sole,  and  it  must  be  taken  that  the  husband's  righta 
as  against  her  are  reciprocal.  Sect.  13  enacts  that  a  woman  after 
marriage  is  to  remain  liable  for  debts  contracted  before  marriage, 
and  as  between  herself  and  her  husband,  ^  unless  there  be  any 
contract  between  them  to  the  contrary,"  her  separate  property  is  to 
be  primarily  liable.  Sect.  14  makes  the  husband  liable  as  before 
for  such  debts  to  the  extent  of  property  of  the  wife  acquired  by 
him  upon  the  marriage,  and  the  effect  of  the  two  sections  must  be 
to  enable  the  husband  to  recover  from  the  wife  out  of  her  separate 
estate  money  paid  by  him  in  discharge  of  ante-nuptial  debts. 
Bursill  V.  Tanner  (1)  decides  that  since  the  Act  judgment  may 
be  obtained  against  a  married  woman  generally,  though  execu- 
tion will  be  limited  to  her  separate  estate,  which  goes  to  shew  that 

(1)  13  Q.  B.  D.  C91. 
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the  effect  of  the  Act  is  to  destroy  the  Common  Law  doctrine  aa 
to  the  unity  of  husband  and  wife.  In  Mailda-  t.  Hams  (1), 
Cotton,  L..T.,  assumes  that  the  Act  was  intended  to  alter  the 
rights  of  hmband  and  wife  inter  se.  In  in  re  Martin,  ButterJUld 
V.  .MoH  (2),  Bacon,  V.-C,  appears  to  recognise  the  right  of  a 
husband  to  ene  his  wife  since  the  Act.  Farther,  the  action  must 
be  decided  according  to  the  rules  of  Equity,  and  it  is  well  esta- 
blished that  in  Equity  a  wife  may  enter  into  a  contract  for  valu- 
able consideration  with  her  husband ;  Bewiion  t.  Negu8  (3),  per 
Bomilly,  M.B. ;  Woodward  t.  Woodward  (4)  is  to  the  same  effect 

[They  cited  with  reference  to  the  liability  of  the  wife's  estate 
for  payments  after  marriage  in  respect  of  debts  before  and  after 
marriage :  Vansittarl  v,  Vansittart  (5) ;  Teasdale  t.  Braithwaite  (6) ; 
In  re  Foster  &  Lister  (7)  ;  Nieol  v.  Jones  (8),  and  with  reference 
to  the  construction  of  the  Act,  Montague  Lush  on  Husband  and 
Wife,  pp.  165,  395.] 

Bose-Iwaes,  for  the  defendant.  First,  the  Act  was  intended,  as 
were  the  previous  Married  Women's  Property  Acts,  to  protect 
the  wife  in  the  enjoyment  of  her  separate  property.  It  was  never 
intended  to  give  the  husband  fresh  remedies  against  his  wife 
which  he  did  not  possess  before  the  Act.  It  was  only  intended 
to  affect  the  wife's  liability  with  regard  to  strangers.  CahiU  v. 
CahUl  (9)  shews  that  the  wife,  as  regards  the  power  to  contract 
with  her  husband,  is  not  in  the  position  of  a  feme  sole. 

Cwr.  cuh.  vuU. 

Feb.  28.  Wilis,  J.,  delivered  judgment  as  follows.  This  is 
an  action  by  a  husband  against  his  wife  seeking  to  have  it  declared 
that,  first,  moneys  lent  by  him  to  her  before  marri^^,  secondly, 
moneys  l«it  by  him  to  her  after  morrif^e  are  a  chaise  upon  her 
separate  estate,  and' asking  for  the  necessary  inquiries  in-order 
to  give  effect  to  his  claim. 

The  marriage  took  place  on  the  7th  of  April,  1883.  The  wife 
was  carrying  oh  a  bnsinesa  of  her  own  as  a  provision  de^er.   They 

(1)  a?  Ch.  D.  at  p.  170.  (5)  iK.&J.  92. 

(2)  W.  N.  1884, 164.  (6)  6  Ch.  D.  630. 
(8)  16  Bcav.  698.  (7)  6  Ch.  D.  87. 

(4).  a  De  a.  J.  &  a  672.  (8)  Lav  Bep.  3  Eq.  709. 

(6)  8  Ap^  Gas.  420. 
Vol.  XIV.  3  L  2 
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1B85  lived  away  from  the  place  of  business,  and  she  carried  on  the 
Butler  business  after  marriage  apart  from  her  husband*  Before  the 
BvTLssL  T^f^sarisLge  the  plaintiff  had,  at  the  request  of  the  defendant,  paid 
sums  of  money  for  her  to  pay  debts  she  owed  in  busmess.  After 
marriage  he  paid  other  sums  at  her  request,  and  he  lent  her  other 
sums,  as  to  some  of  which  at  all  events  there  is  evidence  that  she 
proposed  to  him  to  charge  them  upon  her  separate  estate. 

It  is  objected  that  no  action  will  lie.  The  moneys  advanced 
before  marriage  constituted  it  is  admitted  ante-nuptial  debts. 
To  them  and  to  the  loans  and  payments  upon  request  made  after 
marriage  very  different  considerations  apply.  I  will  consider 
first  the  case  of  the  loans  and  payments  upon  request  made  after 
marriage. 

Now  I  take  it  to  be  clear  that  in  the  ordinary  sense  in  which  we 
understand  a  mere  personal  contract,  neither  at  law  nor  in  equity 
can  there  be  any  contract  between  husband  and  wife.  I  take  it 
to  be  equally  clear  that  this  general  rule  is  subject  to  the  qualifi- 
cation that  with  respect  to  the  wife's  separate  estate  free  from 
restraint  upon  anticipation  she  is  competent  to  contract  and  to 
contract  with  her  own  husband :  Hewison  v.  Negus  (1) ;  VandUari 
V.  VansiUart.  (2)  It  is  difficult  to  see  any  difference  in  prindple 
between  cases  in  which  mutual  stipulations  in  post-nuptial  settle- 
ments have  been  enforced  on  the  ground  of  such  capacity  to 
contract,  or  in  which  such  settlements  have  been  upheld  against 
creditors  as  not  being  voluntary,  and  a  case  like  the  present  in 
which  a  contract  of  loan  is  sought  to  be  upheld.  Woodward  v. 
Woodward  (3)  is  a  very  distinct  authority  to  this  effect :  **  This 
Court/'  says  Lord  Westbury,  **  has  established  the  independent 
personality  of  a  feme  covert  with  respect  to  property  settled  to 
her  separate  use.  It  is  a  remarkable  instance  of  legislation  by 
judicial  decision,  whereby  the  old  common  law  has  been  entirely 
abrogated  and  the  power  of  the  wife  to  contract  with  her  husband 
has  been  established.  It  is  quite  clear  that  if  money,  part  of  the 
income  of  her  separate  estate,  be  handed  over  by  her  to  her 
husband,  upon  a  contract  of  loan,  the  wife  may  sue  her  husband 
upon  that  contract."  (4) 

(1)  16  Beav.  694,  698.  (3)  3  De  Q.  JT.  &  S.  672. 

(2)  4  K,  &  J.  62,  70,  (4)  Ibid,  at  p.  674. 
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If  the  capacity  to  contract  exist  the  power  and  the  remedy  1685 
must  alike  be  mutual,  and  the  husband  must  be  able  to  sue  the  Butleb 
wife  as  well  as  the  wife  the  husband,  and  indeed  in  many  cases  butiLbb. 
undistinguishable  in  principle  from  this  the  husband  has  sued  in 
Courts  of  Equity.  As  to  some  of  these  claims  the  wife  is  alleged 
to  have  expressly  charged  or  promised  to  charge  her  separate 
estate ;  as  to  others,  she  merely  appears  to  have  borrowed  them 
or  requested  her  husband  to  pay  them  under  such  circum- 
stances (it  is  to  be  assumed  for  the  purposes  of  my  present 
decision)  as  but  for  the  relation  of  husband  and  wife  would  have 
raised  a  legal  obligation  to  repay  the  money  ady&nced  by  the 
husband.  But  this  distinction  has,  I  think,  no  effect  upon  the 
rights,  of  the  parties,  inasmuch  as  by  s.  1,  sub-s.  3,  of  the  Married 
Women's  Property  Act,  1882,  "  every  contract  entered  into  by  a 
married  woman  shall  be  deemed  to  be  a  contract  entered  into  by 
her  with  respect  to  and  to  bind  her  separate  property  unless  the 
contrary  be  shewn." 

As  to  the  post-nuptial  loans  and  advances  by  the  husband 
therefore  I  think  the  plaintiff  has  a  right  of  action. 

To  the  ante-nuptial  advances  very  different  considerations 
apply.  There  is  no  doubt  that  prior  to  the  Married  Women's 
Property  Act,  1882,  no  such  action  could  have  been  maintained, 
but  it  is  alleged  that  it  will  now  lie  under  the  provisions  of  that 
Act  It  is  necessary  therefore  carefully  to  examine  its  provisions 
bearing  upon  this  question. 

By  s.  12  it  is  enacted  that  '^  Every  woman  whether  married 
before  or  after  this  Act,  shall  have  in  her  own  name  against  all 
persons  whomsoever,  including  her  husband,  the  same  civil  reme- 
dies for  the  protection  and  security  of  her  own  separate  property, 
as  if  such  property  belonged  to  her  as  a  feme  sole."  This  enact- 
ment, however,  is  silent  as  to  any  correlative  rights  of  the 
husband,  and  has  no  application  to  a  claim  by  the  husband  upon 
the  wife's  separate  estate.  It  is  urged  that  the  Act  must  have 
meant  to  give  the  husband  correlative  rights  in  respect  of  the 
separata  property  of  the  wife.  I  answer,  I  do  not  see  why.  I 
take  the  Act  to  mean  exactly  what  it  says — ^no  more  and  no  less. 
It  is  said  that  it  destroys  the  doctrine  of  the  common  law  by 
which  there  was  what  has  been  called  a  unity  of  person  between 
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1885  husband  and  wife.  Again  I  answer,  I  do  not  see  why.  It  oonfeis 
BijTLBB  ill  certain  specified  cases  new  powers  upon  the  wife,  and  in  others 
Bim.BB.  ^^^  powers  upon  the  husband,  and  gives  them  in  certain  specified 
cases  new  remedies  against  one  another.  But  I  see  no  reason  for 
supposing  that  the  Act  does  anything  more  than  it  professes  to 
do,  or  either  abrogates  or  infringes  upon  any  existing  principles 
or  rules  of  law  in  cases  to  which  its  provisions  do  not  apply.  I 
pass  therefore  to  s.  18,  which  deals  with  the  wife's  responsibility 
in  respect  of  ante-nuptial  liabilities  whether  arising  out  of  con- 
tracts or  tort.  It  is  provided  that  "  a  woman  after  her  marriage 
shall  continue  to  be  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage,  .  «  .  • 
and  she  may  be  sued  for  any  such  debt  and  for  any  liability  in 
damages  or  otherwise  under  any  such  contract,  or  in  respect  of 
any  such  wrong ;  and  all  sums  recovered  against  her  in  respect 
thereof,  or  for  any  costs  relating  thereto,  shall  be  payable  out  of 
her  separate  property ;  and,  as  between  her  and  her  husband, 
unless  there  be  any  contract  between  them  to  the  contrary,  her 
separate  property  shall  be  deemed  to  be  primarily  liable  for  all 
such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof." 

The  words  of  the  earlier  part  of  the  section  are  large  enough 
to  cover  the  present  contention  of  the  plaintiff*,  but  it  is  very 
material  to  observe  that  they  apply  equally  to  torts  as  well  as  to 
contracts,  yet  is  expressly  provided  by  s.  12,  that  with  the  excep- 
tion of  the  very  special  case  to  which  s.  10,  refers,  no  husband  or 
wife  shall  be  entitled  to  sue  the  other  for  a  tort  If  s.  13,  had 
been  intended  to  cover  cases  of  claims  by  a  husband  as  well  as 
those  by  a  stranger  against  the  wife  it  would  scarcely  have  fiiiled 
to  have  some  reference  to  the  enactment  immediately  preceding 
that  no  husband  should  be  able  to  sue  a  wife  for  a  tort.  The 
provision  as  to  the  primary  liability  between  husband  and  wife  is 
apparently  intended  to  apply  to  the  whole  of  the  area  covered  by 
the  preceding  parts  of  the  section,  and  yet  it  is  insensible  as 
applied  to  the  case  of  an  action  for  claims  of  the  husband  against 
the  wife's  separate  estate.  A  proviso  follows  which  does  nol^  I 
think,  throw  further  light  upon  the  question,  and  is  only  worth  a 


passing  notice  as  a  curious  specimen  of  drafting.  In  an  Act  i^^ 
repealing  two  other  Acts,  and  professing  in  teims  to  consolidate  bdtub 
and  amend  theii  provisions,  they  are  referred  to  in  snch  a  manner  bctxu. 
that  it  wonld  be  impossible  to  understand  the  present  enactment  y^^j 
withoQt  an  examination  of  the  whole  of  the  provisions  repealed. 

Sects.  14  and  15  contain  important  provisions  concerning  the 
husband's  responsibility  for  his  wife's  ante-nuptial  liabilities 
whether  of  contract  or  tort  They  are  of  course  applicable  only 
to  actions  by  strangers.  They  are  obviously  intended  to  be  sup- 
plementary to  the  provisions  of  s.  18,  and  they  confirm,  in  my 
opinion,  the  view  that  in  no  part  of  this  group  of  sections  was  it 
intended  to  deal  with  ante-nuptial  claims  either  of  husband  or 
wife  against  one  another. 

Sect.  17,  which  provides  a  summary  remedy  in  case  of  certain 
classes  of  disputes  as  to  property  between  husband  and  wife,  has 
no  application  to  or  bearing  upon  the  present  question. 

There  remain  only  to  be  considered  the  provisions  of  s.  1, 
sab-s.  2,  whereby  it  is  enacted  that  a  married  woman  shall  be 
capable  of  sning  and  being  sued  either  in  contract  or  in  tort  or 
otherwise  in  all  respects  as  if  she  were  a  feme  sole.  This  provi- 
sion, however,  affects  mode  of  procedure.  The  section  dispenses 
in  terms  with  the  necessity  of  joining  the  husband  as  plaintiff  or 
defendant,  and  I  am  of  opinion  that,  except  as  to  a  contract  made 
by  a  woman  whilst  under  coverture,  it  was  not  intended  to  enlarge 
any  rights  or  liabilities  of  either  husband  or  wife  apart  ^m  those 
which  may  necessarily  flow  &om  the  &ct  that  the  husband  need 
no  longer  be  joined  as  a  matter  of  procedure,  which  will  have 
principally  to  do  with  liabUities  to  costs. 

I  am  of  opinion,  therefore,  that  in  respect  of  the  ante-nuptial 
liabilities  of  wife  to  the  husband  the  action  cannot  be  maintained. 
Payments  made  by  him  after  marriage  upon  requests  antecedent 
to  marriage  are  liabilities  arising  after  marriage  and  Ml  under 
the  firat  head  of  claim  which  I  have  discussed. 

JvdgmerU  accordingly. 

Solicitors  for  plaintiff :  Van  Saadau,  Cvmming  &  Armitage, 
Solicitor  for  defendant :  C.  A.  Angier. 

A.  P.  S. 
YoL.  X  IT.  S  M  2 
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1885  WEGUELLIN,  Affellant  ;  WAYAIiL,  Rufovdciit. 

Xareh  20.     Bevenue^Inhahited   Souse    Duty—Exempti4mr---0ar€taker--ServaiU  or  aiker 

Person— Customs  and  Inland  Bevenue  Act^  1878  (41  Vict,  c  15),  i.  13^ 
sub'S.  2— Customs  and  Inland  Revenue  Ad,  1881  {4A  Viet,  c  12),  c  24. 

A  female  caretaker  resided  on  premises,  and  it  was  a  condition  of  her  employ- 
ment that  her  son,  who  was  a  clerk  employed  elsewhere,  ^ould  sleep  on  the 
premises  for  their  better  protection : — 

Held,  that  the  premises  were  not  exempt  from  inhabited  house  duty  under 
41  Vict.  c.  15,  s.  13,  sub-s.  2. 

Case  stated  by  the  Commissioners  of  Income  Tax  for  the  city 
of  London  by  way  of  appeal  against  an  assessment  to  the  inhabited 
house  duties  made  by  the  Surveyor  of  Taxes,  as  assessor  of  in- 
habited house  duties,  under  the  Act  43  &  44  Vict  c.  19,  s.  43,  for 
the  year  ending  the  5th  of  April,  1884,  upon  premises,  7,  Austin 
Friars,  and  57 j^,  Old  Broad  Street,  in  the  city  of  London. 

The  premises,  which  consist  of  one  house  containing  three 
floors,  and  the  attics,  are  let  to  and  occupied  by  merchants  and 
traders,  and  are  used  for  business  purposes  only.  No  persons  sleep 
on  the  premises  at  night  other  than  the  following :  tIz.,  Sarah 
Phillips,  widow,  who  has  been  for  many  years  and  is  now,  the 
caretaker  of  the  premises,  her  son,  W.  G.  Phillips,  aged  twenty- 
two,  who  is  a  clerk  in  the  employ  of  a  firm  of  merchants  canying 
on  business  elsewhere,  a  daughter,  aged  nineteen,  and  a  servant. 
The  caretaker  being  a  woman,  it  is  a  condition  of  her  employ- 
ment that  the  son  shall  sleep  on  the  premises  for  increaaed 
safety. 

The  caretaker  with  the  above  persons  occupy  five  attic  rooms, 
and  no  rent  is  received  by  the  appellant  in  respect  of  sucii 
occupation. 

The  surveyor  of  taxes  contended  that  the  son  W.  G.  Phillips 
being  a  clerk,  his  residence  deprived  the  appellant  of  his  claim  to 
exemption,  W.  G.  Phillips  not  being  a  servant  or  other  person 
within  the  terms  of  the  exemption  in  41  Vict.  c.  15,  a.  13, 
sub-s.  2,  as  defined  by  44  Vict  c.  12,  s.  24,  and  that  the  premises 
were  liable  to  be  assessed  to  the  duties  on  inhabited  houses. 

The  appellant  contended  to  the  contrary,  and  that  W.  6. 


PhillipB  having  been  and  being  now  a  membei  of  the  caretaker's       IBSS 
family  his  employmeot  as  a  clerk  did  not  render  the  premises   WHraLLnT 
liable  to  the  duties.  W*t*li. 

The  commissioners  were  of  opinion  that  the  appellant  was 
chai^eabld  with  the  duties,  and  confirmed  the  assessment. 

The  question  for  the  opinion  of  the  Court  was  whether,  under 
the  ciicnmstances,  the  premises  constituted  an  inhabited  house 
within  the  meaning  of  the  Act  so  as  to  be  liable  to  the  payment 
of  the  inhabited  boose  dnty. 

Black,  for  the  appellant.  The  mother  and  son  here  constitute 
between  tJiem  a  cazetaker.  It  is  a  term  of  the  employment  that 
the  son  shall  reside  on  the  premises,  wtd  oonseqaently  this  is 
not  the  case  of  a  caretaker  lodging  his  £amily  in  the  house,  bat  of 
the  duty  of  taking  care  of  it  being  shued  by  two  persons.  The 
son  is  iiD  Ute  house,  not  in  the  charactw  of  a  member  of  his 
mother's  £unily,  but  as  a  persoa  in  charge,  and  consequently  the 
exemption  applies. 

[He  referred  to  Tewetu  v.  Noakea  (1)  and  Bolfe  t.  Hyde.  (2)] 

A.  V.  Dieey,  for  the  respondent,  was  not  called  on. 

Mathew,  J.  I  think  the  judgment  of  the  commissioners  here 
is  quite  right.  Looking  at  the  two  sections  we  have  before  us 
there  appears  to  be  no  room  for  doubt.  Under  the  earlier  statute 
41  Tict.  c.  15,  s.  13,  sub-s.  2,  it  is  provided  "  Every  house  or  tene- 
ment which  ia  occupied  solely  for  the  purposes  of  any  trade  or 
business  or  of  any  profession  or  calling  by  which  the  occupier 
seeks  a  livelihood  or  profit,  shall  be  exempted  from  the  duties  by 
the  said  commissioners  upon  proof  of  the  facts  to  their  satisfac- 
tion, and  this  exemption  shall  take  effect  although  a  servant  or 
other  person  may  dwell  in  such  house  or  tenement  for  the  pro- 
tection thereof,"  servant  or  other  person  clearly  contemplating 
a  single  caretaker.  So  far  as  the  mother  is  concerned  her  living 
in  the  house  would  not  render  it  liable  to  duty.  By  44  Vict, 
c.  12,  s.  24,  it  is  provided  that  "  with  reference  to  the  exemption 
tiom  the  duties  on  inhabited  houses  given  by  snb-s.  2  of  s.  13  of 
the  Customs  and  Inland  Bevenue  Act,  1878,  the  term  '  servant ' 
O)  6  Q.  B.  D.  530.'  (2)  6  Q.  B.  D.  673. 
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Wtouklun  fl^rvaiit  employed  by  the  occupier,  and  the  expression  *  other 

w  YALL     P®^^^ '  shaXL  be  deemed  to  mean  any  person  of  a  similar  grade 

or  description  not  otherwise  employed  by  the  occupier,  who  shall 

be  engaged  by  him,  to  dwell  in  the  house  or  tenement  solely  for 

the  protection  thereof." 

In  the  present  case  the  house  is  occupied  by  the  widow,  ''the 
caretaker  of  the  premises,"  her  son,  who  is  a  clerk  in  the  emiploy 
of  a  firm  of  merchants  carrying  on  business  elsewhere,  a  daughter, 
aged  nineteen,  and  a  servant.  It  is  said  in  the  case  that  ''the 
caretaker  being  a  woman  it  is  a  condition  of  her  employment 
that  the  son  shall  sleep  on  the  premises  for  increased  safety.*'  I 
gather  this  means 'that  the  mother  stipulated  that  her  son  should 
live  in  the  house  while  she  was  caretaker.  That  is  not  a  condi- 
tion of  things  contemplated  by  the  statute,  and  I  do  not  see  how 
by  any  ingenuity  it  can  be  tortured  so  as  to  come  within  the 
provisions  of  either  of  the  sections  which  I  have  read.  The 
house  therefore  is  an  inhabited  house  within  the  Act. 

Smith,  J.  I  am  of  the  same  opinion ;  and  I  wish  to  put  the 
other  alternative,  which  is,  assuming  the  son  did  not  go  there  at 
the  request  of  the  mother,  but  at  the  request  of  the  owner  of  the 
house,  then  the  owner  of  the  house  has  two  caretakers ;  he  has 
the  mother  and  the  son.  The  statute  says  that  he  is  to  have 
only  one. 

Judgment  for  the  respondenL 

Solicitors  for  appellant :  Wordsworth,  Blake,  cfe  Co, 
Solicitor  for  respondent :  The  SolieUor  of  Inland  Revenue. 

A.1L 


HAWEE  i>.  BBBAB. 
Frattiix — COtU — ArhitTaHon — B^erttut  tifCaaaeattdallMattert  indiffen 

Cottt  of  Action  and  B^ertnot  to  abid«  Event— "  Event"  eotutned  di»tri~ 
hvtivei!/. 
An  action  mi  all  matters  in  difference  were  referred,  the  costs  of  the  came, 
refereoce,  tad  award  to  abide  the  event : — 

Sdd,  on  the  authority  of  EUtt  y.  Dealva  (6  Q.  B.  D.  621),  that  the  word 
"  event"  miut  be  construed  diatributively ;  and  that  consequently,  upon  an 
award  by  which  the  arbitrator  decided  in  the  plaintifTs  favour  upon  the  clum 
in  the  action,  but  in  tke  defendant's  favour  upon  a  matter  in  difference  not 
raised  in  the  action,  the  plaintiff  was  entitled  to  the  costs  of  the  action  and 
the  defendant  to  the  costs  of  the  matter  on  which  he  had  succeeded. 
ffrAU)  T.  Buchanan  (18  C.  B.  S91;  26  L.  J.  (CP.)  24)  not  foUowed. 

ApfeaIj  by  the  defendant  from  an  ordei  of  Denman,  J.,  at 
chambeis. 

The  £&cts  were  as  follows : — The  plaintiff  had  htonght  an  action 
against  the  defendant  for  a  snm  alleged  to  be  due  to  the  plaintiff 
from  the  defendant  as  iocomiDg  tenant  in  respect  of  tenant  light 
on  two  farms  let  by  the  plaintiff  to  the  defendant.  The  defendant 
in  his  statement  of  defence  denied  liability,  bat  paid  into  court 
the  snm  of  493Z.,  and  said  that  it  nas  sufficient  to  satisfy  the 
plaintiff's  claim. 

After  issue  joined  the  action  and  all  matters  in  difference 
between  the  parties  were  referred  to  the  award  of  an  arbitrator 
by  a  master's  order  made  by  consent.  The  order  of  reference  pro- 
vided, inter  alia,  that  the  costs  of  the  canse  and  the  costs  of  the 
reference  and  award  should  abide  the  event,  and  that,  unless 
restrained  by  any  coder  of  the  Court  or  a  judge,  the  party  or 
parties,  in  whose  favour  the  award  should  be  made,  should  be  at 
liberty  within  seven  days  after  service  of  a  copy  of  the  award  on 
the  solicitor  or  agent  of  the  other  party  to  sign  &ial  judgment  in 
accordance  with  the  award  and  for  all  costs  that  he  or  they  might 
be  entitled  to  under  the  order  and  under  the  award  together  with 
the  costs  of  the  said  judgment.  The  defendant  set  up  before  the 
arbitrator  various  claims  against  the  plaintiff  for  breaches  of  stipu- 
lations of  the  agreement  for  the  lease  of  the  iarms.  The  arbi- 
trsator  awarded  that  the  defendant  was  indebted  to  the  plaintiff  in 
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1885  respect  of  the  causes  of  action  alleged  in  the  statement  of  daim 
Hawke  in  the  sum  of  2937.  ds.  8d.  beyond  the  amonnt  paid  into  conrt, 
B^AB.  which  sum  he  awarded  and  directed  the  defendant  to  pay  to  the 
plaintiff,  and  he  awarded  that  the  plaintiff  should  stub  a  certain 
fence  situate  on  the  south  side  of  certain  fields  included  in  the 
farms  mentioned  in  the  statement  of  claim,  and  also  restore  and 
sow  down  the  land  on  which  the  said  fence  stood  on  or  before  the 
1st  of  January,  1886,  and  he  further  adjudged  that  certain  fixtures 
in  a  house  situate  on  one  of  the  farms  were  the  property  of  the 
plaintiff,  and  should  not  be  included  in  the  valuation  of  the 
tenant's  fixtures,  and  he  stated  that  they  weie  accordingly  ex- 
cluded from  his  award. 

The  plaintiff  upon  the  award  signed  judgment  against  the 
defendant  for  293Z.  9d.  8d.  and  costs  to  be  taxed.  Upon  appli- 
cation by  the  plaintiff  to  the  master  to  tax  the  costs,  the  defen- 
dant's solicitor  took  the  objection  that  the  judgment  was  not 
warranted  by  the  award,  and  that  under  the  order  of  reference 
and  the  award  the  plaintiff  was  not  entitled  to  costs,  the  award 
being  partly  in  fayour  of  the  plaintiff  and  partly  in  favour  of  the 
defendant.  The  master  refused  to  tax  the  costs.  The  plaintiff 
thereupon  applied  to  Denman,  J.,  at  chambers,  for  an  order 
directing  the  master  to  tax  the  costs,  and  the  learned  judge  made 
an  order  directing  that  the  plaintiff's  costs  should  be  taxed  upon 
the  judgment,  the  defendant  to  be  allowed  the  costs  ol  such 
matters  in  difference  as  he  had  succeeded  on,  and  the  plaintiff  to 
be  allowed  the  general  costs  of  the  action. 

Houghton,  for  the  defendant.  It  has  been  decided  that,  wheie 
the  cause  and  all  matters  in  difference  are  referred,  and  the  oosIb 
of  the  action  and  reference  are  to  abide  the  event,  if  the  award  in 
such  a  case  is  partly  in  favour  of  one  party  and  partly  in  favour 
of  the  other,  there  is  no  *'  event "  within  the  meaning  of  the  sub- 
mission and  there  can  be  no  costs  on  either  side:  Bussell  on 
Awards,  5th  ed.,  379,  380 ;  OribUe  v.  Buchanan  (1) ;  BeynMM  v. 
Harris.  (2)  In  this  case  the  arbitrator's  award  was  partly  in 
favour  of  the  plaintiff  and  partly  in  lEnvour  of  the  defendant.    Ab 

(1)  18  C.  B.  691 ;  26  L.  J.  (C.P.)  24. 

(2)  3  C.  B.  (N.8.)  267 ;  28  L.  J.  (C.P.)  26. 


to  the  actitm,  no  doabt  the  plaintiff  sacceeded,  but  as  to  a  certain        isss 
znatter  in  difference  the  defendant  sncceeded ;  conBequently  there      Q^^m 
was  no  general  event  of  Hie  award.    ElUg  v.  JDesSva  (1)  is  not      n^M. 
in  point,  foi  tiiere  it  did  not  appear  that  tiiere  were  really  any 
znattets  in  difference  ontside  the  action,  and  the  decision  only  is 
that  the  arbitrator  in  deating  with  the  matters  in  the  action  onght 
to  have  found  the  iasnea  distribntiTely. 

CyrU  Bodd,  for  the  plaintiff,  was  not  called  upon. 

Mathew,  J.  I  think  that  the  order  of  Denman,  J.,  was  correct, 
and  that  this  appeal  must  be  dismissed.  The  question  depends 
on  the  meaning  of  the  order  of  reference.  The  position  of  things 
when  the  parties  agreed  to  the  terms  of  that  order  was  as  follows : 
sn  action  had  been  brought  by  the  plaintiff  to  recover  a  consider- 
able sum  of  money,  and  the  main  question  between  the  parties 
on  the  pleadings  was  whether  the  plaintiff  was  entitled  to  recover 
anything  beyond  the  amount  paid  into  court.  The  defendant  ap- 
pears to  have  been  claiming  damages  &om  the  plaintiff  for  breaches 
of  agreement,  in  respect  of  which  however  he  had  not  counter- 
claimed  in  the  action,  and  there  were  therefore  matters  in  difference 
between  the  parties  besides  the  claim  in  the  action.  After  isane 
joined  the  parties  agreed  to  refer,  and  accordingly  an  order  of 
reference  was  made  by  consent  by  which  the  action  and  all 
matters  in  difference  were  referred  to  an  arbitrator,  and  the  costs 
of  the  action,  the  reference,  and  the  award  were  to  abide  the 
event  The  defendant's  counsel  asks  us  to  say  that  under  these 
circumstances  the  parties  meant  that,  if  the  defendant  were 
SQCcesstnl  to  the  extent  of  408.  in  respect  of  the  matters  for  which 
he  claimed,  the  plaintiff  was  not  to  be  entitled  to  the  costs  of  the 
action  although  he  were  snccessfnl  in  recovering  a  large  snm  of 
money.  I  cannot  suppose  that  the  parties  meant  anything  so 
absurd.  I  think  the  term  "event"  in  the  order  of  reference 
most  be  construed  distribntively,  and  that  the  costs  of  the  action 
must  abide  the  event  of  the  action,  and  the  costs  of  the  matters 
in  difference  must  abide  the  event  of  the  matters  in  difference. 
The  defendant's  coonsel  relied  on  the  case  of  Oribble  v.  Bu- 
ehanam,  (2)  In  that  case  Jervis,  C  J.,  thought  it  reasonable  that 
Cl>  6  Q.  B.  D.  621.  (2)  18  C.  B.  6S1 ;  26  L.  J.  (C.P.)  24. 
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~  it,  but  he  thought  that  the  practice  was  against  that  consimction. 
BuBAB.  '^^  therefore  adopted  a  construction  which  he  thought  unieason- 
able  because  he  oifuceiyed  himself  to  be  bound  by  authority.  I 
am  not  surprised  to  find  that  a  more  reasonable  course  has  been 
since  adopted  by  the  Court  of  Appeal  in  Ellis  y.  DeMva  (1),  and 
that  the  Court  there  held  that  ii^  a  submission  like  this  now 
before  us  the  word  "  eyent "  must  be  construed  distributively. 

I  think  that  the  decision  in  that  case  is  an  authority  which 
enables  us,  notwithstanding  the  cases  relied  on  by  the  defendant's 

counsel,  to  giye  judgment  in  fayour  of  the  plaintiff* 

t 

Smith,  J.  I  am  of  the  same  opinion.  In  this  case,  as  in  ISRh 
y.  Deailva  (1),  the  cause  and  all  matters  in  difference  were  re* 
ferred,  and  the  costs  of  the  action,  reference,  and  award  were  to 
follow  the  event.  It  is  true  that  in  QrHible  v.  Bwihanan  (2), 
a  case  very  like  the  present,  Jervis,  C.  J.,  said  that,  though  the 
construction  contended  for  by  the  plaintiff  was  reasonable,  the 
practice  was  the  other  way.  In  the  case,  however,  of  ElUs  t.  2^ 
silva  (1)  the  Court  of  Appeal  seems  to  have  placed  the  practice 
on  a  more  reasonable  footing. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Pitman  A  Sans,  far  Brawn,  WSkins,  (t 

Scatt 

Solicitor  for  defendant :  Seal,  far  Bawsan,  Oearge,  dk  Wade. 

(1)  6  Q.  B.  D.  521.  (2)  18  C.  B.  691;  26  L.  J.  (C.P.)  24. 

E.L. 


ENIGHT,  APTBLLAirr;  BOWEBS,  Rebpohdkht. 

Jd«ttwwtfon— Safe  (^  Food  and  Dmgt  Act,  1875  (38  *  39  Viet.  c.  «3), ».  6—Sak  - 
of  Arlida  nol  of  "  nolura,  lubtlanoe,  and  gtulilt/  "  deitMnded. 

The  Sale  of  Fcwd  ud  Drugs  Act,  1876,  after  reciting  that  it  is  desirable  to 
amend  the  law  regarding  the  sale  of  food  and  drugs  in  a  pure  and  genuine 
condition,  provideB  fay  a.  6  that  no  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which  is  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  such  purchaser  under  a  penalty : — 

Held,  that  a.  6  was  not  limited  in  its  application  to  sales  of  adulterated  articles, 
but  that  it  applied  also  to  cases  in  which  the  article  aold  was  unadulterated  but 
wholly  different  from  that  demanded  fay  the  purchaser. 

Case  stated  under  20  &  21  Vict.  c.  43,  by  the  Btipendiary 
magistrate  of  the  boroogh  of  Stoke-npon-TreQt. 

The  appellant  was  an  inspector,  daly  appointed  under  the  Sale 
of  Food  and  Drags  Act,  1875,  for  one  of  the  diTisions  of  the 
county  of  Stafford. 

The  respondent  was  a  herbalist  carrying  on  business  at  Longton, 
in  the  parish  of  Stoke-npon-Trent,  in  the  same  connty. 

At  a  petty  session  held  at  Fenton,  in  the  same  parish,  on 
the  24th  of  October,  1884,  the  respondent  was  charged  before  the 
magistrate  npon  an  information  and  complaint  preferred  by  the 
appellant  with  having,  on  the  16th  of  Angost,  1884,  oulawftiUy 
sold  to  the  prejndice  of  Sarah  Onions,  the  pnichaser,  a  certain 
drag,  to  wit  saffron,  which  was  not  of  the  natore,  sabstance,  and 
qnality  of  the  article  demanded  by  sach  purchaser,  contrary  to 
the  provisions  of  the  statute  in  such  case  made  and  provided. 

On  the  I6th  of  August,  1884,  Sarah  Onions  went  to  the  respon- 
dent's shop,  and  then  and  there  requested  him  to  sell  her  a 
quantity  of  saf&on.  The  respondent  then  delivered  to  the  pur- 
chaser a  quantity  of  savin,  for  which  she  paid  3d.  Immediately 
the  purchase  was  completed,  Sarah  Onions  informed  the  respon- 
dent that  she  had  made  the  purchase  for  the  purpose  of  having 
the  article  supplied  analyzed  by  the  public  analyst  of  the  district, 
and  she  then  divided  it  into  three  parts,  as  required  by  the  Sale 
of  Food  and  Drugs  Act,  1875,  and  delivered  one  of  snch  parts 
to  the  respondent,  and  the  other  two  to  the  appellant,  as  such 
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1885        inspector,  and  he  delivered  one  of  such  parts  to  the  pnblic  analyst. 
Kniqht     At  the  hearing  of  the  information  the  pnblic  analyst,  a  doctor  of 
B0WEB8.      medicine,  and  a  pharmaceutical  chemist,  were  called  as  witnesses 
for  the  appellant.     They  proved  that  saffron  and  savin  are  both 
articles  included  in  the  British  Pharmacopseia,  but  are  wholly 
dissimilar  in  colour,  size,  shape,  and  appearance,  and  have  diverse 
medicinal  properties;   saffron  being  used  mainly  in  the  treat- 
ment of  measles  and  as  a  colouring  agent;  savin  being  some- 
times improperly  used  in  the  preparation  of  a  decoction  for 
procuring  abortion.    It  was  admitted  that  the  article  supplied 
by  the  respondent  was  in  its  natural  condition,  unadulterated, 
and  not  admixed  or  compounded  with  any  other  drug,  article,  or 
ingredient. 

The  appellant  relied  on  the  fact  that  savin,  the  article  snip- 
plied  by  the  respondent,  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  the  purchaser,  namely  safi&on. 

The  respondent  contended  that,  as  no  adulteration  or  improper 
mixture  had  taken  place,  the  statute  did  not  apply.  The  magis- 
trate was  of  opinion  that  the  respondent's  contention  was  correct; 
that  the  preamble  of  the  repealed  Act  of  1872  (35  &  36  Vict.  c.  74), 
and  the  preamble  of  the  Sale  of  Food  and  Drugs  Act,  1875,  shewed 
that  the  only  object  of  the  legislature  was  to  prevent  the  adultera- 
tion of  articles  of  food  and  drugs,  and  to  ensure  the  selling  of  them 
in  a  pure  and  genuine  condition,  and  that  it  was  not  intended  to 
make  it  an  offence  to  sell  an  article  pure  in  itself  but  not  the  one 
demanded.  He  therefore  dismissed  the  information  without 
calling  upon  the  respondent  to  give  any  evidence. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate's  decision  was  right  in  point  of  law. 

If  the  Court  should  be  of  opinion  that  his  decision  was  right, 
the  information  and  complaint  were  to  stand  dismissed.  If  the 
Court  should  be  of  opinion  that  his  decision  was  wrong,  and  that 
the  respondent  ought  to  have  been  called  on  for  his  defence  on 
the  facts,  then  the  case  was  to  be  remitted  to  the  magistrate  with 
the  opinion  of  the  Court. 

Baeanquety  Q.O.,  for  the  appellant.  The  respondent  by  sup- 
plying savin  instead  of  saffron  came  within  the  terms  of  s.  6  of 


tlte  Sale  of  Food  and  Drags  Act,  1875.  (1)  He  sappUed  an 
article  not  of  the  nature  demaaded  by  the  parchaser ;  and  by  the 
Sale  of  Food  and  Drugs  Act,  1879,  b.  2,  (2)  the  words  in  s.  6  of 
^ct  of  1875,  "of  the  nature,  substance,  and  quality"  are  to  be 
construed  disjunctively,  so  that  an  offence  is  conunitted  if  the 
article  supplied  be  defective  in  any  one  of  those  three  respects. 
The  enacting  words  of  a.  6  of  the  Act  of  1875  should  be  followed, 
and  not  the  preamble,  to  which,  it  is  submitted,  the  learned 
magistrate  has  gireu  too  much  eSect  The  Act  was  passed  for 
the  protection  of  the  poorer  classes,  who  might  be  unaware  of  the 
dififeience  between  such  drugs  as  saffron  and  savin. 
The  respondent  did  not  appear. 

Mathkw,  J.  I  am  of  opinion  that  the  decision  of  the  magis- 
trate was  wrong,  and  that  the  case  must  be  sent  back  to  him.  He 
has  stated  his  reasons  at  the  end  of  the  case,  and  iu  my  opinion 
he  has  giveu  much  too  great  an  effect  to  the  language  of  the 
preamble  of  the  Act  of  1875.  The  preamble  recites  that  "  it  is 
desirable  that  the  law  regarding  the  sale  of  food  and  drugs  in  a 
pure  aud  genuine  condition  should  be  amended."  That  language 
is  not  sufBcient  to  indicate  that  every  subeequent  section  in  the 
Act  must  be  construed  so  as  to  apply  to  adulteration  and  adulter- 
ation'only.  The  terms  of  s.  6  of  the  Act  of  1875,  as  interpreted  by 
s.  2  of  the  later  Act  of  1879,  clearly  include  the  present  case.  By 
the  later  Act  the  words  "  of  the  nature,  substance,  and  quality  of 
the  article  demanded  "  must  be  read  as  though  they  were  "  of  the 
nature  or  substance  or  quality,"  &c    Here  saflroii  was  demanded 

(1)  The  Sale  of  Food  and  Dniga  article  demanded  by  such  purctuwer. 
Act,  1875  (38  &  89  Vict  c.  63),  is  under  a  penalty  not  eiceeding  £20." 
entitled  "  An  Act  to  repeal  the  Adul-  (2)  By  the  Sale  of  Food  and  Drugs 
terotion  of  Food  Acta,  and  to  make  Act  Amendment  Act,  1879  (42  A  43 
better  ProTiaion  for  the  Sale  of  Food  Vict,  o,  30),  >.  2,  "  in  any  proMcution 
and  Drugs  in  a  pure  state ;"  and  the  under  the  provisions  of  the  principal 
preamble  recites  that  "  it  is  desirable  Act  for  Helling  to  the  prejudice  (rf  the 
thattheActanowinforcerelatingtothe  purchaser  any  article  of  food  or  any 
adulteration  of  food  should  be  repealed,  dri^  which  is  not  of  the  nature,  «nb- 
and  that  the  law  regarding  the  sale  of  stance,  and  quality  of  the  article 
food  and  drugs  in  a  pure  and  genuine  demanded  by  such  purchaser.  It  sliall 
condition  should  be  amended."  be  no  defence  ....  to  prove  that 

By  s.  6, "  No  person  shall  sell  to  the  the  article  of  food  or  drug  in  question, 
prejudice  of  the  purchaser  any  article  thou^  defective  in  nature  or  in  mb- 
of  food  or  any  drug  which  is  not  of  the  stance  or  in  quality  was  sot  defiMtive 
nature  substance,  and  quality  of  the      in  all  three  reipecta," 
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^^^  and  the  respondent  supplied  savin,  a  wholly  different  article.  I 
Knight  think  that  the  legislature  intended  to  protect  purchasers  from 
BawvBs,  impositions  of  this  kind.  Had  it  been  intended  to  limit  the 
operation  of  the  Act  to  cases  of  adulteration  only,  it  would  have 
been  easy  to  say  so.  One  can  imagine  many  instances — as  when 
chicory  is  supplied  instead  of  coflfee,  or  lard  instead  of  butter — in 
which  the  object  of  the  legislature  would  not  be  attained  if  the 
magistrate's  view  of  the  construction  of  this  Act  were  right. 

Smith,  J.  I  am  of  opinion  that  the  construction  of  s.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  contended  for  by  the  appel- 
lant's counsel  must  be  adopted,  though  I  doubt  whether  the 
legislature  intended  to  cover  a  case  like  this,  where  for  anything 
that  appears  on  the  case,  the  respondent  may  have  honestly 
supplied  savin  instead  of  saffron,  the  article  demanded  by  the 
purchaser.  The  preamble  of  the  Act  states  that  it  is  desirable 
that  the  law  regarding  the  sale  of  food  and  drugs  "  in  a  pure  and 
genuine  condition  " — i.e.,  not  adulterated — ^should  be  amended. 
Then  the  Act  goes  on  to  describe  the  offences  aimed  at.  Sect.  3 
prohibits  the  mixing  of  ingredients  injurious  to  health  with  food. 
Sect.  4  prohibits  the  mixing  of  drugs  with  injurious  ingredients. 
Sect.  5  enacts  that  no  person  shall  be  liable  to  be  convicted 
under  the  two  preceding  sections  if  he  did  not  know,  and  could 
not  with  reasonable  diligence  have  ascertained,  that  the  article 
of  food  or  drug  sold  by  him  was  mixed  with  such  injurious 
ingredients.  Then  comes  s.  6,  which,  read  with  s.  2  of  the 
subsequent  Act,  provides  that  no  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any  drug  which  is  not  of 
the  nature,  or  substance,  or  quality  of  article  demanded  by  such 
purchaser.  The  question  here  is,  did  the  respondent  sell  a  drug 
which  was  not  of  the  nature  of  the  article  demanded  by  the 
purchaser?  It  is  clear  that  he  did.  I  cannot  escape  from  the 
terms  of  s.  6 ;  and,  though  I  doubt  whether  the  legislature  meant 
to  include  the  case  of  a  man  selling  an  article  pure  and  unadul- 
terated, but  other  than  the  article  demanded  by  the  purchaser,  I 
can  only  say  that  they  have  included  that  case. 

Cfate  remiUed. 

Solicitors  for  appellant :  Thomas  White  dk  Sons. 

W*A 
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UGHTBOUND,  Afpellast;  THE  HIGHER  BEBINGTON  LOCAL  1^85 

BOARD,  Rbspondbntb.  J**"*  31 

Xooa2  Ocvemmeni  Acta — Streets — Apportionment  of  Expenses— Premises  **Jra9U- 
ing,  adjoining,  or  abutHng  "— PtiMic  Eealth  Act,  1875  (38  db  39  Vict,  c  55), 
s.  150. 

The  appellant  owned  premises  separated  from  a  street  by  a  wall  five  feet 
Mgb,  belonging,  together  with  the  land  on  which  it  stood,  to  another  person. 
The  appellant  had  no  direct  access  from  his  premises  to  the  street,  but  in  order 
to  reach  it  had  to  pass  for  a  short  distance  down  a  public  footpath,  or  oyer  other 
intervening  land : — 

BM,  that  the  appellant  was  not  the  owner  of  premises  **  fronting,  adjoining,  ' 

or  abutting**  on  the  street  within  the  meaning  of  s.  150  of  the  Public  Health 
Act,  1875,  and  therefore  was  not  liable  to  contribute  to  the  expenses  of  sewering 
and  paying  the  street  under  that  section. 

Casb  stated  at  quarter  sessions  by  justices  of  the  county  of 
Chester. 

The  respondents,  who  are  the  nrban  authority  of  the  district 
of  Higher  Bebington,  haying  incurred  expenses  in  sewering, 
paying,  and  channelling  a  street  called  **  School  Lane  "  within 
their  district,  charged  a  sum  of  581.  on  the  appellant,  under 
s.  150  of  the  Public  Health  Act,  1875,  as  his  proportion  of  the 
expenses  so  incurred,  in  respect  of  his  being  the  owner  of  certain 
land  and  cottages  alleged  to  front,  adjoin,  or  abut  on  School  Lane. 
Upon  a  summons  taken  out  by  the  respondents,  justices  at  petty 
sessions  ordered  the  appellant  to  pay  this  sum ;  and  on  appeal  to 
quarter  sessions  the  court  confirmed  the  order  subject  to  this 
case.  The  material  facts  stated  in  the  case,  and  appearing  from 
the  plan  which  was  made  part  of  it,  were  as  follows : — 

The  appellant's  property,  in  respect  of  which  the  expenses  were 
charged,  consisted  of  two  plots  of  land  with  some  cottages  there- 
on. The  plots  were  diyided  from  School  Lane  by  a  wall  fiye  feet 
high.  This  wall  and  the  land  upon  which  it  stood  belonged  to 
one  Major  Orred.  The  plots  were  separated  by  an  ancient  public 
footpath  running  into  School  Lane  through  an  opening  in  the 
wall,  and  no  access  could  be  had  to  School  Lane  from  the  appel- 
lant's land  without  either  entering  upon  this  footpalii  and  pro- 
ceeding along  it  into  School  Lane,  or  going  round  the  end  of  the 
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1889        walL    The  paying  and  channelling  done  by  the  respondents,  for 

LiGHTBouND  P^^  of  which  tho  present  claim  was  made,  extended  to  the  end  of 

BebiSoton   the  wall  but  no  further. 

Local  BoABD.      It  was  contended  for  the  appellant  that  upon  the  facts  stated 

in  the  case  his  property  did  not  front,  adjoin,  or  abut  on  School 

Lane  within  the  meaning  of  s.  150  of  the  Public  Health  Act,  1875. 

It  was  contended  for  the  respondents  that  his  property  did  so 

front,  adjoin,  or  abut. 

K  the  Court  should  be  of  opinion  that  the  contention  of  the 
appellant  was  right,  then  judgment  was  to  be  entered  for  him ; 
but  if  the  Court  should  be  of  opinion  that  the  contention  of  the 
respondents  was  right,  then  judgment  was  to  be  entered  for 
them. 

Bigham,  Q.C.  (F.  Marshall  with  him),  for  the  appellant.  The 
appellant's  land  does  not  front,  adjoin,  or  abut  upon  School  Lane 
within  the  meaning  of  s.  150  of  the  Public  Health  Act,  1875. 
It  is  clear  that  the  strip  of  land  on  which  the  wall  stands  does 
front,  adjoin,  or  abut  upon  the  lane :  WiUiams  y.  WandsworA 
Board  of  Works.  (1)  There  cannot  be  two  owners  sererally  liable 
to  these  expenses  in  respect  of  the  same  length  of  frontage. 
Badddey  v.  Oingdl  (2),  London  School  Board  v.  St  Mary^  IsUny- 
ton  (3),  and  Wakefield  Local  Board  v.  Lee  (4),  are  distinguishable, 
because  in  those  cases  there  was  direct  access  from  the  premises 
in  question  to  the  street. 

[He  also  referred  to  Newport  Urban  Sanitary  Authority  y.  Gfra- 
ham.  (5)] 

Henn  OollinSy  Q.C.  {G.  Biggins  with  him),  for  the  respondents. 
In  passing  the  Public  Health  Act,  1875,  the  legislature  did  not 
intend  to  narrow  rateability  in  respect  of  these  expenses,  nor  to 
alter  the  principles  laid  down  by  the  earlier  decisions,  which 
establish  that  if  there  is  benefit,  or  possibility  of  benefit,  from 
the  proximity  of  the  premises  to  the  street,  and  access  firom  them 
to  the  street,  the  owner  is  liable ;  that  absolute  contig^ty  is  not 
necessary,  but  a  rateable  hereditament  may  intervene  between 

(1)  13  Q.  B.  D.  211.  (3)  1  Q.  B.  D.  65. 

(2)  1  Ex.  319.  (4)  1  Ex.  D.  386. 

(5)  9  Q.  B.  D.  188. 


the  piMoises  and  tlie  Btteet :  Badddey  v.  Oingeil  (1) ;  Lmidtm       1885 
School  Board  t.  jS.  Mary,  Jdingion  (2) ;  Wak^jield  Local  Board  v.  LranrBoom. 
Lee.  (3)    It  ia  aabmitted  that,  where  housee  front  npon  a  street   ^wnm 
though  other  land  InterTenes,  the  owners,  both  of  the  houses  and  Loou-  Boabd. 
the  intervening  land,  wonld  be  liable  nnder  e.  150.    The  appel- 
laut  most  be  taken  to  be  owner  of  the  soil  which  luns  between 
the  two  plots  of  land  into  School  Ijane.    He  has  land,  therefore,  ' 
abutting  upon  School  Lane  in  respect  of  such  ownership.    The 
owner  of  the  inconsiderable  strip  of  land  npon  which  the  wall 
stands  gains  no  benefit  irom  its  proximity  to  the  street ;  whilst 
the  appellant,  having  complete  aoceaa  &om  his  land  to  School 
liane  by  passing  down  the  public  footpath,  gains  great  benefit. 
Bigham,  Q.O.,  replied. 

Mathew,  J.  I  am  of  opinion  that  our  judgment  should  be  f<v 
the  appellant.  I  have  had  considerable  doubt  as  to  the  proper 
construction  of  the  statute.  Speaking  for  myself,  I  entertain  no 
doubt  that  this  wall  was  built  and  maintained  for  the  purpose  of 
preventing  the  owners  of  the  cottages  irom  having  frontAge  to 
School  liane.  Having  regard  to  the  means  of  access  to  School 
Lane  from  those  cottages,  I  think  that  the  owner  of  the  wall  has 
a  valuable  property  in  respect  of  which  he  is  liable  to  contribute 
his  proportion  of  the  expenses  in  question  here.  The  owners  of 
the  cottages  have  some  means  of  access  to  School  Lane,  bat  to 
get  there  they  must  go  over  the  land  of  Major  Orred,  because  he 
has  retained  the  absolute  ownership  of  the  intervening  strip  of 
land  upon  which  the  wall  stands.  Looking  at  the  terms  of  the 
statute  I  think  that  the  appellant's  property  cannot  be  said  to 
front,  adjoin,  or  abut  upon  School  Lane.  It  was  urged  for  the 
appellant  that  these  words  mean  the  same  thing,  and  imply  in 
every  case  absolute  contiguity  with  the  street  of  the  land  sought 
to  be  charged.  I  am  not  satisfied  that  that  contention  is  well 
foonded.  The  cases  shew,  and  particularly  the  case  of  Wakefidd 
Local  Board  v.  Lee  (3)  shews,  that  absolute  contiguity  with  the 
street  is  not  necessary  in  order  to  impose  liabilitj  npon  owners 
in  respect  of  these  expenses.     If  the  cottages  had  any  direct 

(1)  1  Ex.  319.  (2)  1  Q.  B.  D.  65. 

(3)  1  Ex.  D.  336. 


1885        access  to  the  street,  I  am  not  prepared  to  say  that  the  case  would 


iJOBTBocKD  not  come  within  the  provisions  of  s.  150.  But  cases  were  cited  in 
BKBDTOTOit  At^ment  which  shew  that  the  existence  of  a  wall  like  the  wall 

Local  Boabd.  jj^  jjie  present  case  may  make  all  the  difiFerence.  In  Newport 
Urban  Sanitary  Authoritt/  v.  Ordham  (I)  it  was  pointed  ont  bj 
Cbto,  J.,  that  if  the  wall  which  separated  the  owner's  premises 
ftom  the  street  had  not  belonged  to  him,  or  if  a  strip  of  land  had 
interrened,  hia  premises  would  not  have  adjoined  or  abutted 
upon  the  street.  There  is  also  the  decision  in  WiUiam*  r. 
W<md8V)ortk  Board  of  Workt  (2),  which  is  very  nearly  in  point 
In  that  case  the  Court  held,  nnder  circumstances  very  aimilar  to 
these,  that  the  owner  of  a  strip  of  land  four  inches  wide,  upon 
which  was  erected  a  boundary  fence,  was  liable  to  contriboto  to 
expenses  similar  to  those  in  qnestion  here,  as  being  the  owner  ol 
land  abutting  npon  a  new  street  I  am  on  the  whole  of  opinion, 
upon  the  authority  of  the  cases  and  dicta,  that  the  appellant't 
land  did  not  &ont,  adjoin,  or  abnt  upon  School  Lane  within  the 
meaning  of  s.  150  of  the  Public  Health  Act,  1875. 

Shith,  J.  The  question  we  have  to  decide  is  whether  npon 
the  facts  stated  in  the  case  the  appellant  is  or  is  not  owner  of 
premises  "  fronting,  adjoining,  or  abutting  *'  upon  School  lane. 
By  a.  150  of  the  Public  Health  Act,  1875,  the  urban  anthority 
may  give  notice  to  the  owners  oi  occupiers  of  premises  fronting, 
adjoining,  or  abutting  upon  a  street,  requiring  them  to  do  the 
leptUTS  specified  in  that  section :  if  the  owners  or  occnpiera  do 
not  think  fit  to  do  those  repairs  themselTes  the  urban  authority 
may  do  them,  and  recover  the  expenses  incurred  in  so  doing  tram 
the  owners  in  default  "  according  to  the  frontage  of  their  respec- 
tive premises,  and  in  such  proportion  as  is  settled  by  the  surveyor 
of  the  urban  anthority,"  &c.  Therefore  the  total  amount  of  the 
expenses  incurred  by  the  urban  authority  in  respect  of  sewering 
and  paving  the  street  must  be  apportioned  amongst  the  owners 
of  premises  fronting,  adjoining,  or  abutting  upon  the  street 
according  to  the  frontage  of  each  owner.  No  question  of  the 
value  of  the  premises  enters  into  the  matter.  It  seems  to  me 
patent  that  in  the  present  case  Major  Orred  is  the  owner  of  the 
(1)  9  Q.  B.  D.  183.  (2)  13  Q.  B.  D.  211. 


premises  wbicli  front,  adjoin,  or  abat  on  School  Lane,  because  isss 
he  baa  land  which  fronts  School  Lane,  extending  tbronghont  the  Ligbtbodnd 
whole  length  of  that  lane  on  the  eastern  side.  I  cannot  follow  BKamoTox 
the  argument  that  hia  land  does  not  front,  adjoin,  or  abnt  on  the  l^"-  Board. 
street  becaose  it  is  so  very  narrow  a  strip.  The  dimensions  in 
my  view  are  immaterial  in  determining  whose  is  the  laud  which 
does  front,  adjoin,  or  abat  on  the  street.  If  my  construction  of 
the  atatnte  be  correct,  how  can  there  be  two  owners  whose  land 
fronts,  adjoins,  or  abnts  on  the  street?  How  can  it  be  said  that 
the  land  lying  behind  Major  Orred's  land  fronts,  adjoins,  or  abuts 
upon  School  Lane,  if  his  land  does  ?  If  Major  Orred  was  called 
upon  to  pay  these  expenses  he  would  have  no  answer  to  the  claim, 
and  it  seems  to  me  impossible  that  the  appeUant  should  also 
be  liable  in  respect  of  the  same  expenses.  Williams  v,  Wojidt- 
irortA  Board  of  Woria  (1)  supports  this  view.  It  is  clear  to  my 
mind  that  Major  Orrod  kept  the  wall  in  hia  own  hands  for  the 
express  purpose  of  preventing  the  appellant  frt>m  getting  direct 
access  from  his  premises  to  School  Lane.  He  cannot  get  such 
access  except  by  porchase  from  Major  Orred.  It  was  argoed  that 
the  appellant's  premises  front  School  Lane  because  he  must  be 
taken  to  be  the  owner  ad  medium  filam  of  the  public  footpath 
which  runs  into  School  Lane  between  the  two  plots.  But  the 
judgment  of  Lord  Watson  in  Great  Eastern  Ry.  Co.  v.  Saehney 
Board  o/  Works  (2)  disposes  of  that  argument,  and  shews  clearly 
that  the  owner  of  the  soil  in  a  public  road  is  not  an  owner  of  land 
for  the  purpose  of  being  made  liable  to  pay  expenses  similar  to 
those  in  question  here.  All  the  authorities  cited  for  the  respond- 
ents are  distinguishable  from  this  case.  In  Baddeley  t.  GingeU  (3) 
the  Act  of  Parliament  imposed  the  liability  to  be  rated  in  respect 
of  the  expenses  of  paving  any  street  upon  the  owners  of  houses 
"  within  the  said  street ;"  and  it  was  held  that  a  house  with 
direct  and  private  access  to  a  street  was  within  the  meaning  of 
the  Act.  In  London  School  Board  v.  5^.  Mary,  Islington  (4),  the 
liability  was  imposed  by  s.  105  of  18  &  19  Yict.  c.  120,  upon  the 
owners  of  houses  "  forming  the  street."  The  school-house  in 
question  stood  back  about  seventy  feet  fr^m  the  street,  but  had 

(1)  13  Q.  B.  D.  211.  (3)  1  Ei.  319. 

(2)  8  App.  Cm.  687.  (4)  1  Q.  B.  D.  65. 
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1S6S  direct  and  private  access  to  it.  The  Qneen's  Bench  Dirision  held 
LiGBTBocKn  that  the  sciiool-hooBe  formed  part  of  the  stieet  within  the  tenns 
Bebihgton  "^  ^  ^^^'  ^  Waikefidd  Local  Board  t.  Lee  (1)  the  premises  were 
Local  BoiBn  divided  &om  the  street  by  a  small  stream  witli  access  to  the  stieet 
by  means  of  two  bridges.  The  Court  held  that  the  premiset 
fronted,  adjoined,  or  abutted  upon  the  street  within  s.  69  of  the 
Public  Health  Act,  1848.  But  it  was  expressly  pointed  oat  b 
the  judgment  of  the  majority  of  the  Court  that  no  dry  land  inte^ 
vened  between  the  premises  and  the  street,  and  also  that  the 
bridges  were  under  the  control  of  the  owners  of  these  piemiaesi 
and  only  useful  to  them.  Here  there  is  intervening  land,  and 
there  is  no  direct  access  to  the  street.  It  was  said  in  a^umeDt 
that  there  was  access  to  the  street  by  walking  down  the  public 
footpath  between  the  appellant's  two  plots  of  land,  and  that  it 
was  a  matter  of  degree  and  distance  in  each  case  whether  the 
access  was  such  as  to  bring  the  premises  within  ^e  terms  of  s.  150 
of  the  Public  Health  Act,  1875.  But  it  is,  I  think,  impossible  to 
say  that  premises  front,  adjoin,  or  abut  upon  a  street  within  s.  loO, 
because  access  to  the  street  can  be  had  by  walking  down  a  public 
footpath.  For  these  reasons  I  am  of  opinion  that  the  appellant 
is  entitled  to  judgment. 

J'udgmentfor  the  appeRtuU. 

Solicitors  for  appellant :  CJiester,  MayJiew,  Broome,  &  Oriffihes, 
for  Walter  Weld,  Liverpool. 

Solicitors  for  respondents :  Tyrer,  Kenim,  Tyrer,  c&  fi^'niptm, 

Liver2Mol. 

(1)  1  Es.  D.  33G. 

'  W.  A, 
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Aprai. 

chadwick:  v.  ball.  .  —  — 

JProhibition — Ir\feri<yr  Court — Jariadxction — Safford  Hundred  G>urt  e^  Steord 
A(t,  1868  (31  A  32  Vict.  c.  cxxx.\  i.  7. 

Sect  7  of  the  Sotfotd  Hundred  Court  of  Record  Act,  1868,  enacts  th&t "  no 
defend&Qt  shall  be  permitted  to  object  to  the  jurisdiction  of  the  Court  otherwise 
than  bj  special  plea,  and.  If  the  want  of  jurisdiction  be  not  so  pleaded,  tlie 
Court  shall  have  jurisdiction  for  all  purposM  "  : — 

Hdd,  that  the  defendant,  gainst  whom  judgment  had  been  recovered  in  the 
Salford  Hundred  Court,  he  not  having  pleaded  to  the  jurisdiction,  could  not 
have  a  writ  of  prohibition  on  the  ground  of  want  of  jurisdiction,  inasmuch  as  the 
aboT»4Dentioned  section  under  the  circomstanoee  conferred  jurisdiction  on  the 
Salford  Hundred  Court. 

Oram  v.  Brearty  (2  Ex.  D.  346)  ororruled. 

Appeal  by  the  plamtiff  from  the  judgment  of  the  Divisional 
Court  affirming  the  order  of  WlJ!e,  J.,  at  chambers  giving  the 
defendant  leave  to  issne  a  writ  of  prohibition. 

The  facts  were  as  follows;  the  action,  the  further  proceedings 
in  which  it  was  sought  to  prohibit,  was  brought  in  the  Salford 
Htmdred  Court.  It  was  stated  in  the  affidavits  filed  on  behalf  of 
the  defendant  that  by  Order  in  Council  of  the  Slst  of  December, 
1878,  made  under  the  County  Courts  Act,  1852  (15  &  16  Vict. 
c.  54),  8.  7,  it  was  ordered  that  from  the  1st  of  January,  1879,  the 
whole  of  the  municipal  borough  of  Oldham  should  be  excluded 
from  the  jniisdiction  of  the  Salford  Hundred  Court,  and  the  said 
Court  should  cease  to  exercise  any  jurisdiction  within  the  limits 
of  the  said  borough  in  all  cases  whereof  the  county  court  hath 
cognizance.  It  was  further  stated  that  at  the  time  of  the  accming 
of  the  alleged  cause  of  action  (a  claim  of  122.  4b.  Qd.  ias  com- 
mission) and  of  the  issuing  of  the  writ  the  defendant's  residence 
and  place  of  business  were  and  ever  since  had  been  situate  within 
the  municipal  borough  of  Oldham,  and  the  County  Court  of 
Lancashire  held  at  Oldham  had  cognizance  of  and  jurisdiction 
over  the  alleged  cause  of  action.  The  defendant  did  not  in  his 
statemeo-t  of  defence  raise  the  question  of  the  jurisdiction  of  the 
Salford  Hundred  Court.  The  action  proceeded  to  trial,  and  the 
plaintiff  obtained  a  verdict  and  judgment  for  the  amount  claimed. 
3  N  2  2 


Bacwat.TiAY,  L.J.  In  ray  opinioD  this  case  is  entirely  gOTemed  I8S5 
by  the  7th  section  of  the  Salford  Hundred  Court  of  Hecord  Act,  ~Ceadwot~ 
1S68,  and  I  express  no  opinion  as  to  the  effect  of  the  proTisiona  buj, 
of  the  Mayor's  Court  Act  that  have  heen  cited.  There  is,  as  it 
seems  to  me,  a  marked  distinction  between  the  language  of  the 
two  Acts.  The  Salford  Hundred  Court  Act  was  passed  after  the 
decision  in  Oox  t.  Mayor  of  London.  (1)  The  general  effect  of 
that  decision  was  that  the  garnishee  in  the  Mayor's  Court  was 
at  liberty  to  proceed  in  prohibition  without  putting  in  a  plea  to 
the  jurisdiction,  whatever  might  be  the  case  with  regard  to  the 
defendant.  At  that  time  there  was  a  provision  in  force  with 
regard  to  the  Mayor's  Court  providing  that  the  defendant  should 
not  be  permitted  to  object  to  the  jurisdiction  except  by  plea, 
being  identical  in  effect  with  the  provision  of  the  first  part  of  the 
7th  section  of  the  Salford  Hundred  Court  Act.  But  a  further 
special  provision  is  introduced  into  the  7th  section  of  the  S^ford 
Act,  and  additional  words  are  added  on  which  I  think  this  case 
depends.  I  cannot  think  that  these  latter  words  were  intended 
merely  to  have  the  same  effect  as  the  earlier  words.  We  must,  I 
think,  according  to  the  established  principles  of  construction, 
attribute  some  further  meaning  to  them.  They  are  as  follows : 
"  and  if  the  want  of  jurisdiction  be  not  so  pleaded,  the  Court  shall 
have  jurisdiction  for  all  purposes."  There  is  no  distinction  there 
drawn  between  a  stranger  and  a  party  to  the  suit,  with  regard  to 
the  right  to  proceed  by  way  of  prohibition.  The  section  says 
that  the  Court  shall  have  jurisdiction  for  all  purposes.  That 
being  so,  has  not  the  omission  to  plead  to  the  jurisdiction  con- 
ferred jurisdiction  on  the  Salford  Hundred  Court  in  this  case  for 
all  purposes  ?  It  appears  to  me  that  it  has,  and  the  result  is 
that  the  defendant,  who  has  taken  his  chance  of  success  in  the 
inferior  court,  cannot,  when  the  judgment  is  against  him,  turn 
round  and  apply  for  a  prohibition. 

Hi.  Henn  Collins  has  called  our  attention  to  the  case  of  Oram 
V.  Brearey  (2),  where  he  had  to  contend  to  the  contrary  of  his 
present  contention.  I  have  given  my  best  attention  to  the  judg- 
ment in  that  case,  bnt  I  cannot  concur  in  it  I  think  the  argu- 
ment of  Mr.  Henn  Collins  in  that  case  ought  to  have  prevailed, 
■  (1)  L»w  Bep.  2  H.  L.  239.  (2)  2  Ex.  D.  M6. 
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Ghadwick    writ  of  prohibition.  (1) 


V. 


Balu 


AnAro9ey  Q.C.y  and  Woodard,  for  the  plaintiflfl  The  language 
of  the  7th  section  of  the  Salford  Hundred  Court  Act  is  wider  than 
that  of  8. 15  of  the  Mayor's  Court  Procedure  Act  (20  &  21  Yict 
c.  clyii.),  the  effect  of  which  was  held  to  be  merely  to  preyent  the 
defendant  from  taking  objection  to  the  jurisdiction  within  the 
Mayor's  Court  itself  otherwise  than  by  plea :  Jacobs  v*  Brett.  (2) 
Sect.  7  of  the  Salford  Hundred  Court  Act  actually  gives  juris- 
diction when  the  defendant  does  not  plead  specially  to  the 
jurisdiction.     Oram  v.  Brearey  (3)  was  wrongly  decided. 

Henn  Collins,  Q.O.,  and  Agabeg,  for  the  defendants  Oreun  t. 
Brearey  (3)  was  rightly  decided,  and  is  directly  in  point.  The 
language  of  the  Salford  Hundred  Court  Act,  s.  7,  like  that  of  the 
Mayor's  Court  Act,  s.  15,  ought  not  to  be  construed  as  intended 
to  oust  the  jurisdiction  of  the  superior  Court  to  prohibit  the 
inferior  Court  where  there  is  an  excess  of  jurisdiction,  and  fall 
effect  may  be  given  to  it  by  treating  it  as  applying  only  to  the 
proceedings  in  the  local  court  itself. 

The  words  of  the  15th  section  of  the  Mayor's  Court  Procedure 
Act  are  quite  as  strong  as  those  of  the  Salford  Hundred  Court 
Act,  for  there  it  is  provided  that  no  defendant  shall  be  pennitted 
to  object  to  the  jurisdiction  by  any  proceeding  whatsoever  except 
by  plea,  which  would  include  proceedings  in  prohibition. 

[There  were  cited  in  addition  to  the  above  authorities :  Ifayor 
of  London  v.  Cox  (4)  ;  Manning  v.  Farquharson  (5) ;  Bridge  r. 
Branch  (6)  ;  Baker  v.  Clark  (7)  ;  WoHhingUm  v.  Jeffries.  (8)] 


(1)  The  facts,  arguments,  and  enact- 
ments with  regard  to  the  question 
whether  the  Salford  Hxmdred  Court 
had  jurisdiction  apart  from  the  effect 
of  8.  7  of  the  Salford  Hundred  Court 
Act  are  not  set  out,  because,  as  will  be 
seen,  it  became  immaterial  to  decide 
the  point. 

By  the  Salford  Hundred  Court  of 
Record  Act,  1868  (81  &  32  Vict 
c.  cxxx.),  8.  7,  it  is  provided,  "No 
defendant  shall  be  permitted  to  object 


to  the  jurisdiction  of  the  Court  other- 
wise  than  by  special  plea,  and  if  th« 
want  of  jurisdiction  be  not  so  pleaded 
the  Court  shall  have  jurisdiction  ^ 
all  purposes." 

(2)  Law  Rep.  20  Eq.  1. 

(3)  2  Ex.  D.  346. 

(4)  Law  Rep.  2  H.  L.  239» 
(6)  30  L.  J.  (Q.B.)  22. 

(6)  1  C.  P.  D.  633. 

(7)  Law  Rep.  8  C.  P.  121. 

(8)  Law  Rep.  10  C.  P.  3791 


tnm  round  and  oliject  to  tlie  jniisdiction.     But,  however  that       188S 
may  be,  the  effect  of  the  words  appears  to  me  to  be  clear.  Cbadwiok 

DeeUion  reversed.  B*u. 

Solicitor  for  plaintiff:  /.  E.  Lambert,  for  W.  Harris. 
Solicitors  for  defendant:  Johruon  &  Weatherall,/or  Clegg: 


PN  THE  COUBT  OF  APPEAL.] 
CAItSON  V.  PICKEBSGILL  ft  SONS. 

FmetUx — Action  in  formd  pauperis— Taxation  n/  ptaintift  Coils— Eti 

tion  for  Sotieilor  and  Fea  for  Counnl — RtAti  of  Siiprtme  Court,  18S3, 
Order  XVL,  rr.  24, 25,  26,  27,  31. 
Uoder  the  Rules  of  the  Supreme  Court,  1883,  Order  XVI.,  rr.  Zi,  26,  36,  27, 
31,  a  Buccasaful  jduntiff  in  an  action  in  fbnn&  pauperis  tried  before  a  judge  and 
juiy  is  entitled  upon  taxation  as  agunst  the  defendant  to  costs  out  of  pocket 
only,  and  cannot  be  allowed  anything  for  remuneration  to  his  solicitor  or  fees 
to  counsel. 

ApraiAL  from  an  order  of  Chitty,  J.,  lefiiBing  to  review  the 
master's  taxation  of  the  plaintiff's  costs. 

It  appeared  that  after  the  conunencement  of  the  action  the 
plaintiff  obtained  an  order  for  leave  to  sue  in  forma  panperis. 
At  the  trial  before  Mathew,  J.,  and  a  jury,  at  Ihirham  Assizes,  in 
July,  1884,  the  plaintiff  had  a  verdict  for  501.  The  learned  jndge 
gave  judgment  for  the  amount,  and,  on  application  for  costs,  said 
that  he  would  allow  the  plaintiff  any  benefit  to  which  he  might 
be  entitled  as  a  panper  plaintiff. 

The  master  upon  taxation  merely  allowed  the  plaintiff  his  costs 
npon  the  pauper  scale,  i.e.,  costs  out  of  pocket,  and  of  witnesses, 
but  no  remuneration  or  fees  for  seirices  rendered. 

March  2.  /.  L.  Walton,  for  the  plaintiff.  The  plaintiff  is  en- 
titled to  the  same  costs  as  if  he  were  an  ordinary  litigant.  The 
defendants  will  rely  upon  Order  XVI.,  rr.  26,  27,  &e.  (1)  as 

(1)  Order  XVL,  rule  22 :   "  Any  worth  25'.,  his  wearing  apparel  and 

person  maybe  admitted  in  the  manner  the  subject-matter   of   the  cause  or 

heretofore  accustomed  to  sue  or  defend  matter  only  excepted." 

as  a  pauper  on  proof  that  he  is  not  Rule  24  :    "  No    person    shall    be 
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Cabbojx 
v. 

p1cksr8gill 
&  Sons. 


shewing  that  no  fees  can  be  dne  from  a  pauper  plaintiff,  and  that 
consequently  he  is  not  entitled  to  tax  them  against  the  defendants. 
Bat  the  rales  are  for  the  benefit  of  pauper  suitors,  and  if  the 
pauper  succeeds  in  his  action  it  is  reasonable  that  the  defendants 
should  pay  the  legal  expenses  which  have  been  caused  by  the 
defence.  Eule  81,  is  not  a  new  proyision,  it  is  practically  in 
the  same  form  as  the  old  Consolidated  Order  of  the  Ckmrt  of 
Chancery, — Order  XL.,  r.  5, — which  directed  that  where  costs 
are  ordered  to  be  paid  to  a  party  suing  in  forma  pauperis,  ^socfa 
costs  shall  be  taxed  as  dives  costs  unless  the  Court  shall  other- 
wise direct."  In  the  new  rule  the  word  ** dives"  is  dropped 
and  the  words  *'  costs  as  in  other  cases "  are  substituted,  and  it 
must  be  taken  to  mean  that  they  are  to  be  taxed  as  if  the  plain- 
tiff had  not  been  a  pauper.  At  common  law  actions  in  forms 
pauperis  were  first  regulated  by  11  Hen.  7,  c.  12.  This  statute, 
like  the  new  rules,  enacted  that  the  pauper  should  not  be  liable 
for  fees  or  costs.  The  Court  of  Chancery  adopted  a  practice  in 
accordance  with  the  statute.  But  in  Seaichmer  v.  Fouikard  (1), 
Lord  Somers  held  that  a  pauper  defendant  was  entitled  to 
**  dives  "  costs  on  the  ground  that  the  counsel  and  solicitor  gave 
their  services  to  the  pauper  and  not  to  his  adversary.  Wallop  v. 
Warhurton  (2)  was  to  the  same  effect,  and  in  Rattray  v.  George  (3) 


permitted  to  sue  as  a  pauper  unless 
the  case  laid  before  counsel  for  his 
opinion,  and  his  opinion  thereon,  &c., 
shall  be  produced  before  the  Court  or 
judge,  or  proper  officer  to  whom  the 
application  is  made,  and  no  fees  shall 
be  payable  by  a  pauper  to  his  counsel 
or  solicitor." 

Rule  25:  "A  person  admitted  to 
sue  or  defend  as  a  pauper  shall  not  be 
liable  to  any  court  fee.*' 

Bule  26:  "Where  a  person  is  ad- 
mitted to  sue  or  defend  as  a  pauper, 
the  Court  or  a  judge  may,  if  necessary, 
assign  a  counsel  or  solicitor,  or  both, 
to  assist  him,  and  a  counsel  or  soli- 
citor so  assigned  shall  not  be  at  liberty 
to  refuse  his  assistance  unless  he  satis- 
fies the  Court  or  judge  of  some  good 


reason  for  refusing." 

Rule  27 :  "^  Whilst  a  person  sues  or 
defends  as  a  pauper  no  person  shall 
take  or  agree  to  take,  or  seek  to  obtain 
from  him  any  fee,  profit,  or  reward, 
for  the  conduct  of  his  business  in  the 
Court,  and  any  person  who  takes,  or 
agrees  to  take,  or  seeks  to  obtain  any 
such  fee,  profit,  or  reward  shall  be 
guilty  of  a  contempt  of  Court.'* 

Rule  31 :  **  Coats  ordered  to  be  paid 
to  a  person  admitted  to  sue  or  defend 
as  a  pauper  shall,  unless  the  Court 
otherwise  directs,  be  taxed  as  in  other 
cases." 

(1)  1  Eq.  Ab.  125. 

(2)  2  Cox,  Ch.  Ca.  409. 

(3)  16  Ves.  232. 
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pauper  **  dives  "  costs.    This  practice  continued  until  the  date  of     camoi 
the  Consolidated  Orders.    Order  VII.,  r.  9  (1661),  provides  that  ^^!^ 
HO  fee,  profit,  or  reward  shall  be  taken  of  the  pauper  by  any      ^SoNii 
counsel  or  solicitor,  for  the  despatch  of  the  pauper's  business." 
Order  XL.,  r.  5  (1849),  as  before  stated,  provides  that  costs 
ordered  to  be  paid  to  a  pauper  plaintiff  shall  be  taxed  as  **  dives  " 
costs  unless  the  Court  shall  otherwise  direct.    It  is  clear  there- 
fore that  in  Chancery-  costs  were  allowed  the  pauper  as  against  a 
defendant,  although  the  pauper  was  not  liable  for  costs  to  his 
own  solicitor. 

At  common  law  costs  were  allowed  the  pauper  on  the  ground 
that  the  provision  in  the  statute  of  Henry  7,  preventing  him 
from  being  liable  to  costs,  only  continued  so  long  as  he  was  a 
pauper,  but  the  moment  he  recovered  a  verdict  for  a  sum  above  51. 
he  was  dispaupered.  It  is  true  that  this  practice  was  disapproved 
of  by  the  Queen's  Bench  in  Dooly  v.  Qreat  Northern  Bailway 
Co.  (1),  and  by  the  Practice  Rules  of  Hilary  Term,  1853,  r.  121, 
no  fees  shall  be  payable  by  a  pauper  to  his  counsel  and  attorney 
by  reason  of  a  verdict  being  found  forj  such  pauper  exceeding  51. 
But  whatever  may  be  the  construction  of  this  last  rule,  and  what- 
ever may  have  been  the  former  practice  at  common  law,  it  must 
be  remembered  that  the  Act  11  Hen.  7,  c.  12,  is  repealed  by  the 
Statute  Law  Revision  Act,  1888,  and  that  the  Practice  Rules  of 
1853  are  expressly  annulled  by  the  new  rules.  This  being  the 
case,  Order  XVI.,  r.  31,  which  applies  to  both  divisions,  must  be 
construed  with  reference  to  the  former  Chancery  practice,  and 
will  then  appear  to  mean  that  the  Court,  as  before,  is  to  have  a 
discretion  as  to  allowing  costs  in  pauper  actions,  but  that  the 
principle  of  taxation  is  to  be  the  same  as  in  other  cases.  [He 
referred  to  Blackst.  Comm.  (ed.  1825)  vol.  iii.  p.  400 ;  Daniell's 
Ch.  Pr.  6th  ed.  84,  90 ;  Beames  on  Costs,  p.  112.] 

Herbert  Manistyy  for  the  defendants.  The  plaintiff  is  not 
entitled  to  the  costs  in  question.  Under  Order  XVI.,  rr.  24,  25, 
he  was  never  liable  to  pay  remuneration  to  his  solicitor  nor  fees 
to  his  counsel,  and  he  cannot  be  allowed  such  costs  as  against  the 
defendants.    It  is  almost  admitted  tfiat  the  repealed  rule  121,  of 

<1)  4  E.  &  B.  341. 
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Cabsok      as  a  pauper  shall  be  "  taxed  as  in  other  cases/'  and  it  is  argued 

PicKBRSGiLL  that  this  means  in  all  respects  as  if  he  were  not  a  pauper.    But 

&SONS.     X  understand  these  words  to  mean  that  the  taxation  is  to  be 

Grove,  J.      couducted  in  the  usual  manner,  but  that  they  do  not  override  the 

rule  preventing  a  solicitor  from  recovering  fees  from  a  pauper. 

The  rule  applies  to  the  mode  of  taxation,  but  does  not  affect  the 

defendant's  liability  to  costs.     Costs  to  which  the  prohibition  in 

the  rules  does  not  apply,  such  as  payments  to  witnesses  and  other 

costs  out  of  pocket,  are  to  be  taxed  in  the  same  way  as  costs  are 

taxed  in  ordinary  cases. 

The  order  must  be  affirmed. 

Makisty,  J.  I  am  of  the  same  opinion.  One  principal  object 
of  the  new  rules  is  that  there  shall  be  one  settled  practice  in  all 
three  divisions,  and  I  think  we  are  not  entitled  to  depart  from 
their  ordinary  meaning  by  considering  the  previous  history  of 
the  practice  as  to  costs  in  forma  pauperis.  All  we  can  say  is  that 
the  tendency  of  late  has  been  to  increase  rather  than  to  Himiniiah 
the  precautions  in  favour  of  defendants.  One  of  the  objects  of 
these  new  rules  is  the  protection  of  persons  who  are  sued  by 
paupers,  who  may  of  course  be  subjected  to  serious  inconvenience. 
In  considering  the  rules  which  have  been  made  holding  the 
pauper  free  from  all  liability  to  costs,  we  must  remember  that  it 
would  be  a  grievous  hardship  if  defendants  were  so  situated 
that  if  they  succeeded  in  the  action  they  could  recover  no  costs 
from  the  plaintiff,  but  if  they  failed  they  were  liable  to  pay  his 
costs.  Then  what  do  we  find  in  the  rules?  They  enlarge  the 
class  of  persons  entitled  to  bring  pauper  actions,  but  at  the  same 
time  they  increase  the  precautions  against  any  abuse  of  the 
privilege.  There  is  a  distinct  prohibition  against  the  recovery 
of  any  costs  or  fees  from  the  pauper,  and  the  plaintiff  was  obliged 
to  argue  that  although  this  might  prevent  a  brief  firom  being 
delivered  to  counsel  with  a  fee  marked  upon  it,  yet  that  a  brief 
might  be  delivered  and  a  fee  marked  after  the  case  had  been 
determined.  I  think  that  if  this  were  possible  the  prohibition 
would  be  nugatory. 

The  costs  must  be  taxed  on  the  scale  adopted  by  the  master. 
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and  I  see  no  objection  to  the  master  first  intimating  what  in  his  issa 

opinion  is  a  fair  allowance  for  the  payment  of  witnesses  and  then  cabsI 

adjonming  the  taxation  for  the  production  of  vouchers  for  such  pj^j^^j 

payments.  &  Soi 

Order  affirmed^ 

The  plaintiff  appealed. 

April  15, 16.    J.  L.  Walton^  for  the  plaintiff. 

Herbert  Mani^y,  for  the  defendants. 

The  same  arguments  were  urged  as  in  the  court  below. 

Cur,  adv.  vulL 

April  17.    The  following  judgments  were  delivered : — 

BBETTy  M.It.  In  this  case  the  plaintiff  brought  an  action  in 
the  Queen's  Bench  Division  and  obtained  an  order  to  proceed  in 
forma  pauperis.  The  case  went  to  trial,  was  heard  before  a  judge 
and  jury,  and  the  plaintiff  had  a  verdict  in  his  favour.  He  then 
carried  in  his  bill  of  costs  for  taxation.  Upon  the  taxation  certain 
costs  were  allowed  him,  but  he  contended  that  the  bill  should  be 
taxed  on  a  principle  which  would  allow  him  costs,  not  which  he 
had  actually  incurred,  but  costs  which  he  would  have  incurred  if 
he  had  not  sued  in  forma  pauperis.  The  defendants  contended 
that  they  were  not  liable  to  these  costs,  and  a  question  has  arisen 
upon  the  construction  of  the  Bule  of  Court,  which  is  of  rather  an 
abstruse  character,  and  though  I  have  made  inquiries  as  to  costs 
in  forma  pauperis  in  various  quarters  I  have  been  unable  to  find 
anyone  who  has  much  knowledge  of  the  subject.  When  a  person 
is  allowed  to  sue  in  forma  pauperis  the  Court  assigns  him  counsel, 
who  are  bound  to  render  him  assistance  without  the  usual  hono- 
rarium, and  what  is  more,  the  counsel  are  prohibited  from  taking, 
or  agreeing  to  take,  any  fee  from  him.  The  Court  also  assigns 
him  a  solicitor,  who  is  also  not  at  liberty  to  refuse  his  assistance, 
80  that  he  cannot  be  said  to  be  retained  by  the  party,  and  the 
Court  appoints  him  upon  the  same  conditions  as  counsel,  without 
any  power  to  take  remuneration  from  his  client. 

Now  with  regard  to  the  history  of  costs  in  forma  pauperis,  the 
practice  in  the  courts  of  common  law  was  regulated  by  the  statute 
11  Hen.  7,  c  12,  and  a  practice  which  grew  up  subsequently  to 
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1885        that  statute.    The  practice  was  that  if  the  plaintiff  (the  suitor  in 
Cabson      form&  pauperis  is  generally  the  plaintiff,  and  it  is  more  convenient 
PioKEBSGiLL  ^  spG^k  of  him  as  the  plaintiff)  succeeded  he  was  allowed  to 
&  Sons,      pay  counsel  and  a  solicitor,  just  as  if  he  had  been  originally  liable. 
Brett,  M.R.     This  rulc  of  practico  prevailed  until  it  was  considered  by  the  judg^ 
of  the  Queen's  Bench  in  Dooly  v.  OrecU  Northern  By.  Co.  (1),  and 
those  learned  judges  for  the  first  time  said  that  the  practice  was, 
as  it  were,  in  the  teeth  of  the  statute,  and  also  contrary  to  the 
General  Eule  of  Hilary  Term,  1853, 121.    They  also  pointed  out 
that  it  was  contrary  to  ethical  rules  of  right  and  wrong. — That 
where  the  plaintiff  succeeded  the  defendant  was  bound  to  pay  the 
reasonable  costs  which  the  defendant  had  paid  or  made  himself 
liable  to  pay  in  consequence  of  the  defence. — But  in  a  case  like 
the  present  the  pauper  plaintiff  was  not  liable  to  pay  costs  to  his 
solicitor,  no  rule  had  made  him  liable  to  pay  them,  and  the  judges 
pointed  out  that  by  the  practice  which  had  prevailed  the  plaintiff 
was  allowed  to  make  a  gift  out  of  his  pocket  to  his  solicitor  at  the 
expense  of  the  defendant.   Therefore  the  judges  declared  that  the 
practice  was  wrong,  and  they  restored  it  to  what  it  ought  to  have 
been.     So  much  for  the  common  law  practice.    In  the  Courts  of 
Chancery  the  history  of  the  practice  was  different.  The  statute  of 
Hen.  7  and  the  General  Eule  of  1853  did  not  apply  to  these 
Courts,  and  they  were  left  free  to  introduce  a  practice  of  tiierr 
own.    Whether  it,  originated  with-  Lord  Eldon  or  not  I  do  not 
know,  but  the  Courts  came  to  the  conclusion  that  if  the  defendant 
in  a  pauper  suit  was  cast  he  would  gain  something  unless  he  were 
compelled  to  pay  the  plaintiff  the  costs  which  he  would  have 
incurred  if  he  were  not  a  pauper.    Therefore  they  allowed  the 
plaintiff  after  he  had  succeeded  and  the  suit  was  terminated  to 
pay  fees  to  his  counsel  and  to  his  solicitor  which  would  have 
been  due  to  them  if  they  had  been  employed  by  an  ordinary 
suitor,  and  these  they  called  *'  dives  costs."    The  term  "  dives 
costs "  is  a  strange  one.    It  is  not  easy  to  understand  what  it 
means.    We  have  consulted  our  brethren  in  the  Chancery  Divi- 
sion, and  the  most  experienced  master  in  that  division,  and  find 
that  it  is  not  clear  what  these  costs  are.     As  far  as  I  understand, 
"  dives  costs  "  were  not  allowed  unless  vouchers  for  the  plaintiff's 

(I)  4  E.  &  B.  341. 
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pa3rinent8  were  produced.    So  that  the  first  thing  to  be  done  was       1885 

to  mark  counsel's  fees  and  pay  them.  The  result  of  this  would  be      OABaoN 

that  fees,  probably  not  illiberal,  would  be  paid  after  the  deter-  PicKztmiLii 

mination  of  the  suit    Then  with  regard  to  the  solicitor's  costs,      ^  ^^^ 

he  would  be  paid  in  the  same  way  as  if  he  had  been  originally    Bmt,  m.r. 

retained  for  reward.    It  is  impossible  in  my  opinion  to  deal  with 

the  case  without  saying  that  though  the  Court  of  Chancery  did  not 

act  contrary  to  the  statute  of  Henry  7,  for  it  was  not  bound  by 

•that  statute,  it  did  act  contrary  to  the  rules  of  right  and  wrong, 

and  we  have  to  consider  what  was  most  probably  intended  by 

those  who  had  recently  to  frame  a  rule  on  the  subject*    I  think 

it  most  likely  that  they  would  adopt  a  rule  which  is  ethically 

right,  which  the  practice  on  this  subject  was  certainly  not.    The 

Chancery  Courts  had  said  that  a  defendant  ought  not  to  gain  by 

a  rule  made  for  the  benefit  of  a  pauper  plaintiff.    But  it  must 

be  remembered  that  if  the  pauper  fails  in  his  action  the  defendant 

•can  recoyer  nothing  from  him,  and  even  if  the  plaintiff  succeeds 

the  action  may  have  been  defended  under  good  advice,  and  yet 

under  the  Chancery  practice  the  defendant  paid  costs  if  he  failed, 

and  if  he  succeeded  got  nothing.    I  can  see  no  justice  in  this,  and 

the  argument  in  feiyour  of  the  practice  appears  to  me  fallacious. 

We  come,  therefore,  to  the  consideration  of  the  rules  them- 
selves. It  is  necessary  before  considering  Order  XVL,  r.  31,  to 
look  at  the  terms  of  the  Consolidated  Orders  in  Chancery.  In 
the  Consolidated  Orders,  Order  XL.,  r.  5,  it  is  provided  that  if  the 
plaintiff  succeeds  he  is  to  be  allowed  "  dives  costs."  Now  Order 
XVL,  r.  27,  of  the  existing  rules  provides  that  whilst  a  person 
sues  or  defends  as  a  pauper  no  person  shall  take,  or  agree  to 
take,  or  seek  to  obtain  from  him,  any  fee,  profit,  or  reward  for 
the  conduct  of  his  business  in  the  court,  and  that  any  person  who 
acts  contrary  to  the  rule  shall  be  guilty  of  a  contempt  of  Court. 
It  was  argued  that  this  rule  was  only  applicable  during  the  cur- 
rency of  the  cause,  and  that  whenever  the  cause  was  finished  the 
rule  could  no  longer  apply.  But  I  think  this  construction  im- 
possible. The  rule  applies  *'  whilst  a  person  sues  or  defends  as 
a  pauper,"  meaning,  that  if  the  plaintiff  from  any  cause,  such  as 
from  having  money  left  to  him,  is  no  longer  in  the  position  of  a 
•pauper,  and  takes  any  farther  step  in  the  proceedings,  he  shall 


18S5        be  in  the  position  of  an  ordinary^  litigant.     The  role  preveatfi  a 


Carbon  solicitor  from  taking  any  remuneration  from  his  client  while  he 
PicisBBotLL  ^^  *  panper,  and  it  supeiaedes  the  Consolidated  Order,  which  says 

^^"^  that  "  dives  costs  "  may  be  awarded.  On  the  other  hand,  rule  31, 
Breu.  MJt.  gays  that  costs  ordered  to  be  paid  to  a  person  admitted  to  sne  at 
defend  as  a  paaper,  sh^l  be  taxed  "  as  in  other  cases."  The  role 
drops  the  term  "  dives  coats,"  which  has  no  longer  aay  meaning. 
How  are  we  to  constroe  the  words  "  costs  ordered  to  be  paid  to  a 
person  admitted  to  sne  or  defend  as  a  panper,  shall  be  taxed  as  is 
other  cases  "  ?  The  rale  obviously  contemplates  that  the  panper 
shall  have  some  costs.  What  costs  are  meant  ?  Where  a  case  ia 
tried  by  a  judge  and  a  jury  the  rule  has  no  application,  for  the 
costs  follow  the  event  without  any  order.  Bat  where  there  is  no 
jury  the  costs  are  in  the  discretion  of  the  Court ;  and  in  the 
Chancery  Division  it  is  always  the  practice  to  make  an  order  as 
to  the  costs.  There  are,  therefore,  two  classes  of  cases  in  which 
an  order  is  made  as  to  costs,  and  one  in  which  no  order  ia  made. 
Kow  the  rule  of  taxation  in  actions  which  are  not  panper  actfSns 
is,  that  the  unsuccessful  party  is  bound  to  pay  his  opponent  those 
costs  which  the  opponent  was  reasonably  entitled  to  incur,  and 
has  either  paid,  or  rendered  himself,  liable  to  pay.  Applying  this 
mle  to  panper  actions,  it  would  follow — unless  we  give  some 
technical  meaning  to  the  t«rm  "  dives  costs " — that  a  panp« 
plaintiff  could  only  recover  under  rule  31,  costs  which  he  had  paid 
or  was  liable  to  pay.  In  the  case  of  counsel's  fees  the  panper  is 
not  liable  to  pay  them,  he  is  only  bound  to  pay,  according  to 
professional  rules,  fees  marked  on  the  brief,  and  I  cannot  see  how 
this  difficulty  coiild  ever  be  got  over  in  pauper  cases,  for  a  counsel 
ought  not  to  accept  a  fee  marked  on  his  brief  after  the  litigation 
is  tenninated.  If  he  is  allowed  to  do  this  in  a  pauper  case,  the 
result  is  that  the  suitor  makes  him  a  present  oat  of  the  defendant's 
pocket.  So  in  the  case  of  solicitor's  costs.  The  solicitor's  costs 
which  are  taxed  to  the  plaintiff  in  ordinary  cases  are  not  merely 
what  the  solicitor  has  paid  out  of  pocket  in  carrying  on  the  sait, 
but  he  is  also  allowed  a  profit  for  his  labours.  But  in  a  pauper  case 
there  is  no  retainer  of  the  solicitor  by  the  plaintiff.  I  cannot  see 
how  he  ever  could  maintain  an  action  for  remuneratiou.  But  as 
it  would  be  unjust  that  the  solicitor,  where  the  pauper  succeeded. 
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should  lose  the  actual  expenses  which  he  had  incurred,  the       1885 
Common  Law  Courts  made  it  a  practice  to  allow  him  costs  out  of     OABaoK 
pocket.     These  costs  do  not  include  only  the  items  which  are  pjckebsgill 
merely  cash  out  of  pocket,  such  as  the  expenses  of  witnesses,  and      ^  ^^^s- 
other  payments :  they  include  also  the  value  of  the  services  of  the     ^'^^  m.r. 
solicitor's  clerks  who  are  taken  away  from  other  business ;  because 
these  are  substantially  costs  out  of  the  solicitor's  pocket.    Costs 
like  these  may  well  be  allowed,  though  ''dives  costs"  are  abolished. 
I  have  not  seen  the  plaintiff's  bill,  and  I  do  not  know  what  items 
it  contains,  but  I  think  it  ought  to  be  taxed  on  the  principles  I 
have  stated,  and  that  the  master  should  be  directed  to  deal  with 
it  accordingly. 

BowEK,  L.J.    I  am  of  the  same  opinion.    The  question  is 
extremely  difScult  and  obscure,  and  it  is  impossible  to  put  a 
satisfactory  construction  upon  rule  31,  without  previously  con- 
sidering the  whole  practice  in  common  law  and  equity  as  to  the 
taxation  of  costs  in  an  action  by  a  pauper  plaintiff.    It  is  also  of 
particular  importance  to  ascertain  the  practice  in  the  year  1849, 
when  the  Consolidated  Order  XL.,  r.  5,  first  came  into  operation. 
At  common  law  costs  are  the  creature  of  statute,  and  the  first  Act 
of  Parliament  as  to  costs  in  forma  pauperis  is  11  Hen.  7,  c.  12, 
which,  in  s.  1,  enacted  that  paupers  might  sue  out  writs  without 
payment,  and  that  counsel  and  attorneys  should  be  assigned  to 
them,  who  should  take  nothing  for  their  services.    A  practice, 
however,  seems  to  have  grown  up,  notwithstanding  the  statute, 
by  which  so  soon  as  a  pauper  recovered  a  substantial  sum,  first 
fixed  at  a  sum  exceeding  57.,  he  was  dispaupered,  and  the  effect  of 
his  being  dispaupered  was  that  he  was  enabled  to  pay  counsel  and 
attorneys,  and  recover  the  amount  from  the  opposite  side*    This 
practice  continued  until  1854,  when  it  was  considered  in  Dooly  v. 
Great  Northern  Bailway  Co.  (1)     In  that  case  Lord  Campbell 
said  that  the  Statute  of  Gloucester  gave  the  plaintiff  recovering 
damages  the  costs  of  his  writ,  but  that  as  a  pauper  plaintiff  was  not 
liable,  either  at  law  or  in  honour,  to  pay  professional  remuneration 
to  his  attorney,  he  could  not  recover  anything  in  respect  of  it  from 
the  defendant,  though  a  practice  to  the  contrary  had  grown  up* 

(1)  4  E.  &  B.  341. 
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1885        Wightman,  J.,  also  says  that  a  piactice  had  obtained  by  which, 
Oabsw      when  tiie  plaintiff  suing  in  forma  pauperis  recovered  more  than 

PioKEBSGiLL  ^'>  ^^  ^^  P^y  ^®®^  ^^^  ^^  court  and  to  connsd  and  to  attorneys, 
&  Sons,      and  though  when  he  recovered  less  than  51.  he  was  allowed  on 
Bowen,  L.J.    taxatiou  ouly  costs  out  of  pocket,  when  he  recovered  more  he  was 
allowed  these  fees  so  paid.    And  the  learned  judge  says  that  this 
practice  was  contrary  to  the  law,  and  that  rule  121,  of  Hilary 
Term,  1858,  was  directed  against  it.  This  rule  expressly  piovides 
that  no  fees  shall  be  payable  by  a  pauper  to  his  counsel  or  at- 
torney by  reason  of  his  having  obtained  a  verdict  for  more  than  52., 
and  rule  28,  of  the  Pleading  Bules,  Hilary  Term,  1853,  furtiier 
orders  that  a  pauper  shall  in  no  case  be  entitled  to  costs  from  tiie 
opposite  party  without  the  order  of  a  judge.    Therefore  in  1854 
the  practice  of  the  Common  Law  Courts  upon  this  subject  was 
settled.    But  in  order  to  properly  interpret  rule  31,  we  must 
further  consider  the  practice  in  Chancery.    In  Chancery  costs 
were  not,  as  in  common  law,  the  creature  of  the  statute,  and  did 
not  follow  the  event,  but  were  in  the  discretion  of  the  Court 
The  Court  of  Chancery,  following  the  common  law,   allowed 
paupers  to  sue  upon  proof  that  they  were  not  worth  52.,  and  where 
the  paupers  succeeded  they  adopted  a  rule  by  analogy  to  the 
provisions  in  common  law^  that  is,  they  adopted  the  common  law 
practice,  so  far  as  they  thought  it  consistent  with  justice.     And 
in  1701  Lord  Somers  allowed  a  pauper  "  dives  costs,"  that  is,  costs 
like  other  suitors,  **  for  though  he  was  at  no  costs  yet  the  counsel 
and  clerks  do  not  give  their  labour  to  the  defendant  but  to  the 
pauper."     This  is  a  wholly  different  principle  from  that  on  whidi 
the  Common  Law  Courts  appear  to  have  acted,  for  they  seem  to 
have  thought  the  pauper's  right  to  costs  arose  from  his  being  dis* 
paupered  by  a  verdict  in  his  favour.    In  1795  Lord  Loughborough, 
in  Wallop  v.  Warhirton  (1),  ordered  a  pauper's  costs  to  be  taxed 
as  "  dives  costs,"  but  the  case  is  chiefly  valuable  for  this,  that 
Lord  Loughborough  inquired  into  the  practice  in  the  common  law 
court  and  ascertained  that  it  was  as  it  continued  to  be  until  Daoley 
V.  Oreat  Northern  Bailway  Co.  (2)     In  Battray  v.  Oeorye  (3)  Lord 
Eldon  held  that  the  Court  had  a  discretion  to  allow  a  pauper 

'  (1)  Cox,  Ch.  Ca.  409.  (2)  4  E.  &  B.  341. 

(3)  IG  Ves.  232. 
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dives  costs,  and  in  1849,  shortly  before  Consolidated  Order  40,       1865 
came  into  operation,  Lord  Cottenham,  in  Bvhery  v.  Morris  (1),  dis-      CAB8oxr 
cusses  and  explains  the  practice  of  the  Chancery  Courts,  saying  piokmsgill' 
that  it  is  not  right  that  a  rule  for  the  benefit  of  pauper  litigants      ^  ^^s. 
should  operate  in  fSetyour  of  their  opponents.    Lord  Cottenham    Bowen.ia. 
seems  to  have  thought  that  where  costs  were  awarded  generally 
to  a  pauper  he  would  only  be  entitled  to  pauper  costs,  and  he 
therefore  made  a  special  order  that  in  the  particular  case  the 
pauper  should  have  dives  costs,  and  says  that  it  is  a  matter  for 
consideration  whether  there  should  be  a  general  order  altering 
the  practice.    This  probably  led  to  Consolidated  Order  XL.,  r.  5. 
We  find  therefore  that  at  common  law  down  to  the  Judicature 
Acts,  the  costs  of  the  pauper  were  at  common  law  not  in  the 
discretion  of  the  Court,  while  the  Chancery  Court  had  power  over 
them.    As  to  the  meaning  of  the  term  ''  dives  costs,"  the  Master 
of  the  BoUs  has  sufficiently  discussed  the  subject.    They  appear 
to  be  costs  which  the  pauper,  although  not  bound  to  pay,  did  in 
fiBLct  pay  to  his  counsel  or  solicitor,  and  upon  proof  that  he  had 
paid  such  costs  he  was  allowed  to  tax  them  as  against  his  opponent. 
This  was  of  course  contrary  to  the  terms  of  the  statute  of  Henry  7, 
and  the  Practice  Bules  at  common  law,  for  they  expressly  pro- 
hibited the  solicitor  from  receiving  any  profit  for  his  services. 

Now  what  are  the  facts  in  the  present  case  ?  The  action  was 
tried  by  a  judge  and  jury,  and  the  costs  would,  in  other  cases, 
follow  the  event,  and  not  be  the  subject  of  a  special  order.  They 
would  be  payable  under  the  judgment.  It  is  very  questionable, 
therefore,  whether  Order  XYL,  r.  31,  applies  to  such  a  case. 
It  may  however  be  said  that  this  is  a  somewhat  technical  con- 
struction of  the  rule,  and  I  will  therefore  assimxe  that  rule  31, 
applies  to  this  case,  and  that  the  judgment  for  the  plaintiff  is 
equivalent  to  an  order  that  costs  shall  be  paid  to  him  within  the 
rule.  It  remains  for  us  to  consider  the  meaning  of  this  rule.  The 
BegulsB  Generales  have  been  dropped,  the  statute  of  Henry  7 
is  repealed,  and  a  new  practice  as  to  pauper  costs  is  created.  Are 
we  compelled  to  construe  this  rule  as  if  it  contemplated  a  pay- 
ment of  costs  by  the  pauper  to  his  solicitor?  The  rules  im- 
mediately before  rule  31,  are  opposed  to  this  view.    Bule  24,  says 

(1)  1  M.  &  G.  413. 
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1885  that  no  fees  shall  be  payable  by  a  pauper  to  his  solicitory  and 
Camos  rule  27,  that  any  person  who  agrees  to  take  a  fee  for  the  conduct 
PicKEssoiLL  ^^  ^^  business  shall  be  guilty  of  a  contempt  of  Court.  I  think 
&  S^s.  that  these  rules  throw  light  on  rule  31,  and  that  when  we  find 
Bowes,  L J.  that  it  departs  from  the  language  of  the  Consolidated  Order  XL, 
r.  5,  it  is  impossible  to  construe  it  as  if  it  meant  the  same  thing. 
It  no  longer  uses  the  words  ^'  dives  costs,"  but  says  that  pauper 
costs  shall  be  taxed  ''as  in  other  cases.*'  I  take  thia  to  mean 
that  the  costs  are  to  be  taxed  upon  the  same  principle  as  costs 
are  taxed  in  other  cases,  and  that  the  pauper  is  not  to  be  allowed 
costs  which  he  was  never  obliged  to  pay,  simply  because  he  has 
chosen  to  pay  them  after  obtaining  judgment.  I  feel  rather 
doubtful  as  to  the  construction,  for  I  daresay  the  rule  was  drafted 
without  reference  to  the  practice  at  common  law,  but  upon  the 
whole  I  think  it  the  right  one,  and  it  will  be  for  the  Bule  Com- 
mittee to  alter  the  rule  if  they  think  that  it  does  not  carry  out 
what  they  consider  expedient.  With  regard  to  some  of  the  it^ns 
they  are  clearly  not  within  the  rule,  for  they  were  not  paid  nor 
did  the  plaintiff  ask  for  an  adjournment  to  pay  them,  which,  in 
any  view  of  the  case,  was  necessary.  But  I  do  not  wish  to  discuss 
such  points  as  this,  my  decision  is  upon  the  broad  grounds  which 
I  have  already  stated.  The  appeal  will  be  dismissed  with  costs, 
to  be  deductdd  from  what  was  to  be  paid  by  the  defendants  under 
the  master's  allocatur. 

Order  affirmed. 
Solicitors  for  plaintiff :  J.  E.  d  H.  Scott. 
Solicitors  for  defendants  :  Hickin  <&  Graham. 

A,  P.  S. 
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1885  inquiries  elsewhere  in  the  town,  the  result  being  that  he  was 
Smith  informed  that  tiie  execution  debtor  had  taken  goods  to  29,  Bobert- 
OsrrfomsLD.  ^^  Street,  and  was  believed  to  reside  there.  He  thereupon 
returned  to  29,  Bobertson  Street,  and  said  that  he  must  remain 
in  possession.  He  then  went  to  the  rear  of  the  shop,  where  he 
remained,  as  he  alleged,  out  of  sight  of  any  one  entering  tilie 
shop.  The  following  day  Jenner  said  that  he  should  pay  Ae 
amount  to  be  levied  (91. 12s.  id.)  under  protest  He  accordingly 
paid  that  sum  to  the  sheriffs  officer,  who  then  withdrew  fnmi  the 
premises.  Jenner  then  gave  notice  to  the  sheriff  that  the  goods 
seized  were  his,  and  that  he  intended  to  claim  damages  against 
the  sheriff  for  trespass  and  wrongful  seizure  of  his  goods,  and  the 
return  of  the  money  paid  under  protest.  The  sheriff  thereupon 
took  out  an  interpleader  summons  calling  on  the  execntien 
creditors  and  the  claimant  to  appear  and  state  the  nature  of  their 
respective  claims  to  the  money,  goods,  and  chattels  seized.  On 
the  hearing  of  the  summons  before  the  master  it  was  contended 
for  Jenner  that  the  case  was  not  within  the  enactments  with 
regard  to  interpleader,  not  being  a  case  of  conflicting  claims  to 
money  or  goods  taken  in  execution  or  the  proceeds  thereof.  The 
master  refused  to  make  any  order.  The  sheriff  appealed  to  Field,  J., 
at  chambers,  who  made  an  order  allowing  the  i^peal  and  referring 
the  matter  back  again  to  the  master  to  adjudicate  upon.  Agaiingt 
that  order  Jenner  appealed,  and  the  Divisional  Court  affirmed 
the  order. 

Jdf,  Q.C,  and  Safford^  for  the  claimant  Jenner.  There  is  no 
jurisdiction  in  this  case  to  grant  relief  to  the  sheriff  by  interpleader. 
The  case  is  not  one  to  which  the  provisions  relating  to  inter- 
pleader apply.  Order  LYII.,  r.  1  (&),  which  deals  with  sherifi*8 
interpleader,  provides  for  interpleader  proceedings  where  *^  a  daim 
is  made  to  any  money,  goods,  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  any  process,  or  to  the  proceeds  or  yalne 
of  any  such  goods  or  chattels,  by  any  person  other  than  the  person 
against  whom  the  process  iEusued."  Here  there  is  no  such  claim 
to  any  money,  goods,  or  chattels  taken  in  execution,  nor  to  the 
proceeds  of  any  such  goods.  The  money  paid  under  protest  was 
not  money  taken  in  execution.    The  term  *'  proceeds "  of  the 
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goods  means  the  proceeds  of  a  sale  of  them  under  the  writ^  ttnd       1885 
does  not  apply  to  money  paid  in  order  to  buy  out  the  execution.        smitii 
[BowEN,  L.J.,  referred  to  Bissicks  v.  Bath  Colliery  Co.  (1)]  ceitchWi 

The  real  object  of  the  interpleader  proceedings  here  is  obviously 
not  to  determine  the  right  to  the  91. 12s.  4(2.  paid  under  protest^ 
but  to  obtain  an  order  to  prevent  an  action  a^inst  the  sheriff.  It 
is  contended  that  this  is  not  a  case  in  which  the  protection  required 
can  be  given  to  the  sheriff,  even  if  he  can  interplead ;  and,  though 
that  question  is  not  strictly  before  the  Court,  it  might  save  further 
expense  if  the  Court  would  express  an  opinion  to  that  effect. 
Where,  as  here,  the  sheriff  goes  on  tiiie  premises  of  a  third  person 
to  seize  goods  of  the  execution  debtor,  he  does  so  at  his  peril, 
and  if  there  turn  out  to  be  no  such  goods  there,  he  is  liable  to  an 
action ;  and  the  scope  of  the  Interpleader  Acts  does  not  extend 
to  giving  him  protection  in  such  a  case  against  the  action  for 
trespass  to  the  land :  Hollier  v.  Laurie.  (2)  This  is  not  like  the 
ordinary  case  where  the  entry  and  seizure  is  on  the  premises  of 
the  execution  debtor,  but  the  goods  there  seized  are  claimed  by  a 
third  party. 

[BowEN,  L.  J.,  referred  to  Winter  v.  Bartholomew.  (3)] 
That  case  turned  on  the  fact  that  some  of  the  goods  seized 
were  the  property  of  the  execution  debtor,  and  therefore  the 
sheriff  had  a  right  to  enter.  It  was  there  said  that,  if  there  was 
a  real  grievance,  the  action  would  not  be  restrained.  In  the 
present  case  there  was  a  substantial  grievance  involved  in  putting 
an  execution  into  the  shop  of  a  third  person,  a  trader,  without 
any  justification. 

[Bbett,  M.B.  Is  it  not  a  fallacy  to  treat  the  trespass  to  the 
land  and  goods  as  severable  for  this  purpose  ?  It  is  clear  that  the 
sheriff  can  be  protected  in  respect  of  the  trespass  to  the  goods.} 
.  After  all,  the  question  whether  the  sheriff  can  be  protected 
does  not  arise,  and  cannot  be  decided  on  this  appeal,  the  only 
question  now  being  whether  the  case  is  to  be  referred  back  to 
the  master  for  adjudication. 

Alfred  Coeky  for  the  sheriff.    The  case  of  Winter  v.  Bartho^ 
lomew  (3)  is  a  distinct  authority  that  the  sheriff  may  be  protected 

(1)  2  Ex.  D.  459.  (2)  3  C.  B.  334. 

(3)  11  Ex.  704 ;  25  L.  J.  (Ex.)  62. 
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1885       in  sucli  a  case  as  this  against  an  action  for  trespass  to  the 

Smith       land. 

emivlruu^       t"^®  ^^  ^^^^  stopped  bj  the  Court.] 

Edward  Polloek,  appeared  for  the  execution  creditors. 

Bbett,  M.B.    In  this  case  a  writ  of  fi.  fa.  had  been  deliveied 
to  the  sheriff  directing  him  to  seize  the  goods  of  Smith,  the 
execution  debtor.    Information  had  been  given  to  the  sheriflTa 
officer  that  such  goods  were  to  be  found  in  a  particular  houser 
and  he  accordingly  went  to  that  house  to  seize  thenu     It  is  not 
suggested  that  he  was  guilty  of  any  violence  or  did  anything 
that  would  have  been  improper,  if  the  goods  in  question  hid 
been  the  execution  debtor's  goods.    He  is  told  that  the  honae  is 
Jenner'Sy  and  that  the  goods  do  not  belong  to  Smith  bnt  to 
Jenner.    He  makes  inquiries,  with  the  result  that  he  finds  him- 
self in  the  predicament  in  which  the  sheriff's  officer  generaUy  is 
placed  in  such  cases,  viz.,  that  the  property  in  the  goods  being 
disputed,  if  he  withdraws  and  it  turns  out  that  the  goods  were 
the  execution  debtor's,  the  sheriff  will  be  liable  to  an  action  by 
the  execution  creditor ;  but,  if  he  seizes  and  the  goods  turn  out 
not  to  be  the  execution  debtor's,  the  sheriff  will  be  liable  to  an 
action  by  the  owner  of  the  goods.    Under  these  circumstances  he 
ultimately  seizes,  and  Jenner  then,  to  get  rid  of  the  execution, 
pays  the  amount  of  9Z.  120. 4d.  under  protest,  still  maintaining  that 
the  goods  are  his.    The  meaning  of  paying  under  protest  neoes* 
sarily  is  that  the  party  paying  the  money  does  not  pay  it  by  way 
of  rightful  payment,  but  claims  it  still  as  his  money  in  the  hands 
of  the  person  to  whom  it  is  paid.    The  money  being  so  paid  to 
him,  the  sheriff  was  in  this  position :  if  the  goods  belonged  to 
Smith,  the  money  belonged  to  the  execution  creditors ;  if  the 
goods  belonged  to  Jenner,  the  sheriff  would  have  to  pay  it  back 
to  Jenner.    Under  those  circumstances  he  seeks  to  interplead, 
but  it  is  argued  that  there  is  no  jurisdiction  to  make  an  inter^ 
pleader  order,  on  the  ground  that  the  case  does  not  come  within 
the  terms  of  Order  LYII.,  r.  1.  That  order  provides  that  relief  by 
way  of  interpleader  may  be  granted  (I)  where  the  applicant  is  a 
sheriff  or  other  officer  charged  with  the  execution  of  process  by  or 
under  the  authority  of  the  High  Court,  and  a  claim  is  made  to  any 


money,  goods,  or  chatteb  taken  oi  intended  to  be  taken  in  ezecu-       isss 
tion  nndei  any  process,  or  to  the  proceeds  or  value  of  any  such       smitb 
goods  or  chattels,  by  any  person  other  than  the  person  against  CBircmEtu 
whom  the  process  issued.  I  think  this  money  paid  under  protest,    ^jt"^  » 
nnder  the  ciroumBtances  above  described,  is  within  the  terms  of 
the  role.    I  think  it  may  well  be  that  it  comes  within  the  words 
"  money  taken  in  execntion."  It  is  money  received  by  the  sheriff 
under  and  by  virtue  of  the  execntion.    It  has  been  held  that 
where,  npon  an  execntion  put  in,  money  was  paid  under  protest, 
there  was  a  levy  for  the  purpose  of  entitling  the  sheriff  to  his 
ponndege.    But  if  this  be  not  money  taken  in  execution,  I  think 
it  is  clearly  "  proceeds  or  valae  of  goods  or  chattels  taken  in 
execution."    The  object  of  the  seizure  in  execution  is  that  the 
goods  seized  may  be  converted  into  money  to  satisfy  the  judg- 
ment.   This  is  usually  done,  no  doubt,  through  a  sale  by  aaction, 
the  sheriff  handing  over  the  proceeds  of  sale  to  the  execution 
creditor.    But  is  this  money  any  the  less  the  proceeds  of  the 

frfuvia    KA/>aiifld    inai-oatfl  nf  Koinfv  Tiwwlii/ia^  Kir  a  aa\a  /if  ftick  fprvule 
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1885  £at  another  point  was  raised  as  to  which  it  mnst  be  admitted 

SxiTH  that  we  cannot  upon  this  appeal  give  a  binding  judgment^  but 
QtoT^FJXLD.  ^  ^  which  I  think  it  is  desirable  to  express  our  opinion,  the 
matter  having  been  discussed  at  some  length,  and  being  one 
of  general  importance,  and  the  contention  made  being,  to  my 
mind,  a  most  dangerous  one.  The  question  raised  was  as  ta 
the  power  of  the  judge  in  making  the  interpleader  order  to 
protect  the  sheriff  &om  an  action  in  such  a  case  as  this.  The 
necessity  for  such  protection  is  based  on  the  assumption  that 
the  sheriff  has  committed  a  tortious  act,  for  otherwise  he  would 
not  require  protection.  It  is  not,  of  course,  in  every  case  that 
the  judge  will  protect  the  sheriff.  He  will  be  protected  when 
he  has  only  made  an  honest  mistake  in  executing  the  prooeas 
of  the  court,  and  but  for  such  mistake  everything  that  he  has 
done  would  have  been  justified  by  the  writ.  Then  against  what 
is  he  to  be  protected?  It  is  contended  that  he  may  be  pro* 
tected  in  respect  of  one  part  and  not  in  respect  of  another  part 
of  what  is  really  one  simultaneous  action  done  by  him  under 
the  writ  of  execution ;  that  he  may  be  protected  from  an  actioai 
for  wrongfully  seizing  the  goods  but  not  from  an  action  for  wrcmg- 
fully  walking  into  the  house  to  seize  them.  I  do  not  think  this 
contention  can  be  sustained.  The  trespass  to  the  house  and  the 
trespass  to  the  goods  are,  as  it  seems  to  me,  parts  of  one  action 
which  is  intended  to  be  done  under  the  writ>  and  which  ^would 
have  been  rightful  if  the  goods  had  belonged  to  the  execution 
debtor,  but  which  is  in  fact  wrongful  because  of  the  sheriff^s 
mistake  as  to  the  property  in  the  goods.  If  there  had  been 
goods  in  the  house  which  the  sheriff  could  rightfully  seize  under 
the  writ,  the  sheriff  would  not  have  been  a  trespasser,  but,  there 
not  being  any  such  goods  in  the  house,  the  entry  on  the  boose 
was  a  trespass.  It  seems  to  me  that  the  sheriff  is  entitled  to  j»o- 
tection  in  respect  of  the  whole  of  the  act  which  through  error  he 
has  wrongfully  done  under  the  writ,  that  is,  in  respect  of  his 
having  entered  the  house  and  seized  the  goods.  What  do  the 
authorities  say  ?  In  the  case  of  Winter  v.  B(»rtholamew  (1)  it  is 
said  that  the  sheriff  may  be  protected  in  such  a  case  as  this  in 
respect  both  of  the  trespass  to  the  land  and  that  to  the  goods 

(1)  11  Ex.  704 ;  25  L.  J.  (Ex.)  62. 
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ipv^Iiere  no  real  grievaaice  has  been  sustained  by  the  claimant.    It       i 
is  obrioos  that  that  cannot  mean  where  there  is  no  legal  wrong,       g 
because  by  the  hypothesis  a  tortious  act  must  have  been  com-  ^^^ 
xnitted.    It  is  clear,  therefore^  that  by  **  no  real  grievance  "  is    ^^ 
meant  no  substantial  grievance  beyond  the  mere  entry  and 
seizure  of  the  goods,  such  as  might  exist  if  the  sheriff's  ofiScer 
were  guilty  of  insolent  or  oppressive  conduct  in  excess  of  his  duty, 
and  not  justified  by  the  writ.    The  consequences  of  the  conten- 
tion for  the  claimant  would  be  absurd.    The  sheriff  cannot  seize 
the  goods  without  entering,  and  in  so  doing  he  is  only  doing 
what  is  absolutely  necessary  for  the  purpose  of  seizing  the  goods ; 
but  it  is  contended  that,  though  in  respect  of  the  seizure  he  may 
be  protected,  in  respect  of  the  entry  he  cannot  be  protected.     It 
would  follow  that  in  every  case  of  this  kind,  except  where  he' 
happened  to  seize  goods  in  the  street,  he  wotdd  be  liable  to  an 
action  of  trespass  for  the  entry  on  the  land,  and  the  protection 
intended  to  be  given  to  sheriffs  by  the  enactments  relating  to 
interpleader  would  be  nugaiory,  for  in  every  such  case  there 
would  be  an  action  against  the  sheriff.    I  will  venture  to  say 
that  from  the  passing  of  the  first  Interpleader  Act  to  the  present 
time  orders  have  constantly  been  made  giving  this  protection  to 
sheriff.    Though  this  point  is  not  raised  on  the  appeal,  and  we 
cannot  give  a  binding  judgment  upon  it,  nevertheless,  as  it  has 
been  argued,  I  have  thought  it  right  to  express  an  opinion  upon 
it.     All  we  can  do  at  present  is  to  dismiss  the  appeal  and  send 
the  matter  back  to  the  master  at  chambers. 

Baggallat,  L.J.  The  first  contention  of  Mr.  Jelf  was  that 
the  case  did  not  come  within  the  terms  of  Order  LYII.  r.  1, 
sub-s.  (&),  on  the  ground  that  there  was  not  here  any  claim  to 
money  or  goods  taken  in  execution,  or  the  proceeds  of  such  goods. 
I  think  that  the  observations  made  by  the  Master  of  the  Bolls 
su£Sciently  dispose  of  that  contention,  and  that  this  is  a  case  in 
which  an  interpleader  order  can  be  made.  Therefore  the  appeal 
must  fail,  and  the  case  must  go  back  to  the  master.  But  there 
was  another  contention  made  before  us  by  Mr.  Jelf,  upon  which, 
though  it  could  not  affect  our  decision  on  the  appeal,  he  at  first 
desired  an  expression  of  our  opinion.     It  was  said  that  before 
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Smith  the  sheriff  was  to  be  protected  from  an  action,  and  that 
Cbitcbtield.  ^^  ^^^  ^  ^^^^^  ^^  which,  under  the  enactments  on  the  subject, 
3^1^^  j^  J  protection  could  be  given  to  the  sheriff  against  an  action  of 
trespass.  Mr.  Jelf  eventually  sought  to  withdraw  that  part  of  his 
argument,  and  contended  that  all  we  could  do  was  simply  to 
dismiss  or  allow  the  appeal.  But,  the  Master  of  the  BoUs  having 
expressed  his  opinion  on  the  point,  I  desire  to  say  that,  as  at 
present  advised  and  upon  the  argument  so  fair  as  it  has  gone,  it 
appears  to  me  that  the  case  was  clearly  one  in  which  protection 
could  be  given  to  the  sheriff  against  an  action. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  first  point  raised 
was  that  the  claim  in  the  present  case  could  not  be  the  subject 
matter  of  interpleader ;  and,  secondly,  it  was  contended  that  the 
sheriff  ought  not  to  be  protected  against  an  action.  The  first 
question  only  is  raised  upon  this  appeal.  With  regard  to  that 
question  the  facts  are  that  the  sheriff's  officer  goes  to  the  house 
and  constructively  seizes  the  goods  and  is  afterwards  paid  out  by 
Jenner  under  protest.  It  is  clear,  upon  the  authority  of  Bimcks  v. 
Bath  Colliery  Co.  (1),  that  the  sheriff  would,  in  such  a  case,  be 
entitled  to  his  poundage  as  upon  a  levy  if  the  goods  were  the 
execution  debtor's,  and  it  seems  to  me  to  follow  necessarily  that 
the  money  so  received  must  be  regarded  as  the  proceeds  of  the 
goods.  It  therefore  follows  that,  the  money  being  claimed  by 
the  execution  creditors  and  Jenner,  the  case  comes  within  the 
terms  of  Order  LYII.  r.  1  (&).  It  is  not  necessary  in  my  opinion 
to  say  whether  the  money  paid  under  protest  is  money  taken  in 
execution  within  the  meaning  of  that  rule.  I  am  not  at  all  sure 
that  it  is  not,  but  I  feel  sure  that  it  is  the  proceeds  of  goods  taken 
in  execution,  and  is  therefore  the  subject  matter  of  interpleader. 
With  regard  to  the  other  question,  Mr.  Jelf  says  that  the  sheriff 
is  not  to  be  protected  because  he  entered  the  house  without  any 
justification.  It  seems  to  me  clear  from  the  decision  of  the  Court 
of  Exchequer  in  Winter  v.  Bartholomew  (2)  upon  the  Interpleader 
Act,  1  &  2  Wm.  4,  c.  58,  that  in  such  a  case  as  this  the  Court  has 
power  to  give  the  sheriff  protection  in  respect  of  the  entry  on 

(1)  2  Ex.  D.  459.  (2)  11  Ex.  704;  25  L.  J.  (Ex.)  62. 


the  land  as  well  as  in  respect  of  the  seizare  of  the  goods.  If  1865 
there  were  not  this  power  the  pioteotioQ  given  would  be  inefBca-  Shitk 
cionB,  because  in  most  of  these  cases  where  the  seizure  of  the  goods  CwxcanBLD 
is  wrongful  there  mnst  be  also  a  nominal  trespass  to  the  land.  — ■ 
In  Winter  v.  Bartholomew  (1)  the  Court  said  that  where  there  was 
each  a  mere  nominal  trespass  bat  no  substantial  grievance,  they 
could  protect  the  sheriff  against  an  action  in  respect  of  sach 
trespass,  though,  where  there  was  a  substantial  grievance  besides 
the  mere  entry  for  the  purposes  of  seizure,  they  would  refuse  pro- 
tection. FoUock,  G.B.,  in  that  case  said :  "  I  am  of  opinion, 
npon  the  true  construction  of  the  Act,  the  Court  or  a  judge  may 
stay  the  proceedings  in  such  an  action.  The  case  of  EoUier  v. 
Laurie  (2)  is  no  authority  the  other  way  ....  that  case  is  no 
authority  to  prevent  us  from  staying  the  proceedings  in  an  action 
where  there  is  no  real  grievance  beyond  that  of  the  seizure  of  the 
goods."  Aldersou,  B.,  concurred,  saying,  "  If  the  sheriff  has  been 
guilty  of  misconduct,  the  Court  will  not  protect  him;  but,  where 
he  has  done  no  wrong,  the  legislature  intended  that  the  Court 
or  judge  who  makes  the  interpleader  order  should  protect  him 
against  vexatious  actions."  Piatt,  B.,  said  that  the  6th  section 
of  the  Act  authorized  the  judge  to  make  such  decision  as  should 
appear  to  be  just  according  to  the  ciroumstances  of  the  case,  and 
that  nothing  could  be  more  just  than  to  prevent  the  sheriff  being 
harassed  by  an  action  in  which  no  more  than  nominal  damages 
could  be  recovered.  Martin,  B.,  said,  "  The  case  of  Sollier  v. 
Laurie  (2)  seems  to  me  to  proceed  on  the  fallacy  that  there 
are  two  rights  of  action  against  the  sheriff,  one  for  entering  the 
house  and  another  for  seizing  the  goods ;  whereas  in  truth  there 
is  but  one  right  of  action  in  respect  of  the  whole  transaction,  and 
as  to  that  the  Interpleader  Act  enables  the  Court  to  stay  proceed- 
ings. Such  has  been  the  constant  practice.  If  indeed  the  sheriff 
in  the  execution  of  the  writ  has  committed  any  real  grievance  the 
Court  will  allow  the  injured  party  to  bring  an  action,  but  if  he 
has  done  no  real  wrong  the  Court  will  stay  proceedings  against 
him."  It  seems  to  me  impossible  not  to  say  that  the  decision  in 
Winter  v.  Barthdomew  (1)  has  displaced  Hollier  v.  Laurie  (2), 
except  so  far  as  that  case  may  be  treated  as  distinguishable  on 
(1)  11  Ek.  701 ;  25  L.  J.  (Ex.)  62.  (2)  3  C.  B.  334. 
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1885        the  ground  upon  which  it  was  distinguished  in  Winter  v.  Bar- 

Smith      tholomew.  (1)    For  these  reasons  I  think  the  appeal  must  be 

rt     ^'     ^  dismissed. 

Cbitohfield.  ***"  *""'*"^'  .        -  ,.     .     , 

Appeal  di8mt98eeL 

Solicitors  for  sheriff :  Palmer  dk  Bull, 

Solicitors  for  claimant :  Tippetta  &  Son,  for  C.  Chambers. 

Solicitors  for  execution  creditors:   Angelly  Imbert,  Terry,  db 
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SKINNEB  V.  THE  CITY  OF  LONDON  MARINE  INSURANCE 

CORPORATION. 

Damages — Company — Neglect' to  register  Transfer  of  Shares—Companies  Ad, 

1867  (30  <fc  31  Vict.  c.  131),  a.  26. 

The  plaintifr  transferred  shares  of  his  in  a  registered  company  to  A.  B.  on  an 
agreement  between  them  that  if  A.  B.  was  accepted  as  shareholder  by  the  com- 
pany the  shares  shotQd  be  taken  by  him  at  their  market  value  in  reduction  of  a 
debt  due  to  hini  from  the  plaintiff.  The  consideration  was  stated  in  the  transfer 
to  be  only  the  sum  of  68.,  and  the  transfer  was  brought  to  the  company  for 
registration  without  any  notice  of  the  said  agreement  between  the  pbdntiff  and 
A.  B.  The  company  refused  to  register,  on  the  ground  that  the  plaintiff  was 
indebted  to  them,'  but  on  its  being  established  after  an  interval  of  eighteeo 
months  that  the  plaintiff  was  not  so  indebted,  the  company  registered  the 
transfer.  In  an  action  against  the  company  for  wrongfully  refusing  to  register, 
the  plaintiff  sought  to  recover  as  damages  the  loss  in  the  market  value  of  the 
shares  between  the  time  when  the  transfer  was  brought  to  the  company  to  be 
registered  and  the  time  when  it  was  in  fact  registered : — 

Held,  that  the  plaintiff  was  entitled  to  recover  only  nominal  damages,  as 
the  contract  between  the  plaintiff  and  A.  B.  was  a  special  one,  of  which  the 
company  had  had  no  notice,  and  the  ordinary  contract  on  the  sale  of  regis- 
tered shares  was  only  that  the  seller  should  give  to  the  purchaser  a  valkl 
transfer  and  do  all  required  to  enable  the  purchaser  to  be  registered  as  member 
in  respect  of  such  shares,  the  duty  of  the  purchaser,  which  has  not  been  altered 
by  s.  26  of  the  Companies  Act,  1867,  being  to  get  himself  registered  as  such 
member. 

Action  in  the  Mayor's  Court,  London,  for  wrongfolly  refnsing 
to  register  a  transfer  of  shares  in  the  defeindant  company. 

On  the  1st  of  November,  1882,  the  plaintiff,  who  was  the  holder 
of  1300  shares  in  the  defendant  company,  executed  a  transfer  of 

(1)  11  Ex.  704;  26  L.  J.  (Ex.)  62. 


the  ahaies  to  one  Arthur  Abraham  Levy,  and  on  the  7th  of  that 
month  the  transfer  was  presented  to  the  company  for  registra- 
tion, when  they  refused  to  register  it  on  the  ground  that  the  crrior 
plaintiET  was  indebted  to  them  in  a  sum  of  money.  If  there  had  l«ni>oh 
been  such  indebtedness  the  company  would  by  the  terms  of  their  iiraimAHOB 
articles  of  association  have  had  such  right  to  refuse  to  register,  "™^™>"- 
but  after  bringing  an  action  (which  they  did)  against  the  plaintiff 
for  their  alleged  debt,  they  &i1ed  to  establish  it,  and  they  therefore, 
UEunely,  in  April,  1S84,  registered  the  transfer  of  the  shares  to 
A.  A.  Levy.  In  the  meantime  the  market  value  of  the  shares  had 
greatly  fallen,  they  being  worth  269.  each  at  the  time  the  transfer 
was  presented  for  registration,  and  only  lOs.  each  at  the  time  it 
was  actually  registered.  The  deed  of  transfer  was  in  the  ordinary 
form  of  a  bargain  and  sale  of  shares,  and  the  only  consideration 
which  was  stated  was  that  of  5d.,  but  at  the  trial  evidence  was  given 
on  the  part  of  the  plaintiff  that  Levy  had  agreed  at  the  time  of  the 
transfer  that  he  would  on  being  accepted  shareholder  by  the  com- 
pany take  the  shares  at  their  market  value  in  reduction  of  a  debt 
of  2000?.,  which  the  plaintiff  owed  him.  There  was  no  evidence 
of  such  agreement  having  been  ever  brought  to  the  notice  of  the 
company,  but  the  jury,  under  the  direction  of  the  learned  re- 
corder, found  a  verdict  for  the  plaintiff  for  1248^  A  rule  nisi 
was  afterwards  obtained  on  behalf  of  the  defendants  to  set  aside 
this  verdict  and  for  a  new  trial,  on  amongst  other  grounds,  tliat 
the  damages  were  excessive. 

The  Divisional  Court  (Lord  Coleridge,  C.J.,  and  Smith,  J.), 
made  the  rule  absolute  for  a  new  trial,  being  of  opinion  that  none 
of  the  heads  of  damages  in  respect  of  which  the  verdict  I)ad  been 
given  could  be  sustained.  The  first  of  these  heads  was  for  the 
loss  the  plaintiff  had  sustained  by  the  &1]  in  the  value  of  the 
shares  between  the  time  of  their  transfer  to  Levy  and  the  time 
when  Levy's  name  was  entered  on  the  register  of  shareholders. 
The  other  heads  of  damages,  the  items  in  respect  of  which  formed 
only  a  small  part  of  the  sum  for  which  the  verdict  was  given,  it 
is  not  necessary  to  refer  to  in  this  report,  as  they  were  abandoned 
by  the  plaintiff  after  the  Divisional  Court  had  disposed  of  them, 
and  leave  to  appeal  was  given  only  with  regard  to  the  first  head 
of  damages. 


1S85  The  plaintiff  appealed  accordingly. 


C(^n,  Q.C.,  and  Masterman,  foi  the  plaintiff.  The  plaintiff  is 
LoKsoK  entitled  to  substantial  damages.  The  35th  section  of  the  Com- 
i.^^«  panies  Act,  1862  (25  &  26  Vict.  c.  89),  enables  the  person  or 
CoBFo&ATioH.  member  of  a  registered  company,  who  is  aggrieved  by  an  im- 
proper entry  or  omission  to  enter  in  the  r^^ister  of  members  of 
the  company,  to  apply  to  the  Court  or  judge  of  any  of  the  Snperioi 
Courts  to  have  the  register  rectified,  and  the  company  may  be 
directed  to  pay  the  costs  of  the  application  and  any  damage  the 
party  aggrieved  may  have  sustained.  Then  s.  26  of  the  Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131),  enacts  that  a  company 
shall,  on  the  application  of  the  trauBferor  of  any  share  in  the 
company,  enter  in  the  register  of  members  the  name  of  the  trans- 
feree in  the  same  manner  as  if  the  application  were  made  by  tiie 
transferee.  In  the  present  case  the  defendants,  by  setting  np  an 
alleged  debt  as  being  dne  to  them  from  the  plaintiff,  and  by  re- 
fusing ou  that  account  to  register  any  transfer,  had  prevented  the 
plaintiff  from  disposing  of  his  shares.  Wilkinson  v.  Lloyd  (1) 
shews  that  a  seller  who  is  unable  to  get  a  transfer  of  his  shares 
registered  is  liable  to  the  purchaser  for  the  price  paid  for  the 
shares.  The  conduct  of  the  company  in  setting  up  this  debt 
deprived  the  plaintiff  of  his  market  value  of  his  shares  at  the 
time  of  his  transfer  to  Levy,  for  no  one  with  the  knowledge  of 
such  circumstances  as  would  prevent  a  registration  of  the  transfer 
would  have  given  full  value  for  the  shares.  The  company  ought 
to  be  liable  for  more  than  nominal  damages,  for  as  they  knew 
there  was  a  disputed  debt  between  them  and  the  plaintiff  which 
would  prevent  the  plaintiff  &om  selling  and  transferring  bis 
shares  in  the  ordinary  way,  and  as  they  found  that  the  con- 
sideration for  the  transfer  to  Levy  was  only  the  nominal  one 
of  58.,  they  ought  to  have  inquired  as  to  what  were  the  terms  of 
the  contract  between  the  plaintiff  and  Levy.  Independently  of 
the  Companies  Acts  the  plaintiff  would  have  a  remedy  against 
the  company  for  wrongfully  refusing  to  register  the  transfer  of 
the  shares.  It  was  assumed  in  Ward  and  Henry's  Case  (2)  that 
there  was  a  remedy  apart  from  this  statute,  and  it  was  therefore 
(1)  7  Q.  B.  27.  (2)  Law  Hep.  2  Eq.  226j  2  Ch.  431. 


considered  that  the  35th  section  of  the  Companies  Act,  1862,  was  ISSS 

intended  only  to  give  a  sammary  power  to  effect  such  remedy  SEormB 

where  the  Court  or  judge  thought  it  desinble  in  its  discretion  ^^^^  ^^ 

to  ase  it.     That  case  is  referred  to  by  Mr.  Buckley  in  his  notes  Loroos 

on   that  section  (see  Buckley  on  the  Companioa  Acts,  4th  ed.  Ihsdunce 

pp.  90.  91).  COBPOEATION. 

[Bbett,  M.B.  Lord  Cairns,  in  that  case,  after  referring  to  the 
sale  and  transfer  by  Ward  of  the  shares  to  Stafford,  says  (Law 
Rep.  2  Ch.  438),  "  it  was  the  duty  of  Stafford  as  between  him- 
self and  Ward  to  have  taken  in  the  transfer  to  the  company, 
and  to  have  had  his  name  substituted  for  that  of  Ward  on  the 
register,  and  that  Ward  could  have  compelled  Stafford  to  perform 
th  is  duty  and  to  indemnify  him,  Ward,  against  any  loss  occasioned 
by  his  remaining  the  registered  owner  of  the  shares."} 

With  reference  to  the  duty  to  procure  the  registration  of  the 
transfer,  Lindley,  L,J.,  in  Lindley  on  Partnership,  4th  ed.,  vol.  i. 
p.  712,  has  the  following  passage :  "  It  has  been  said  that  it  is 
the  vendor's  duty  to  procure  the  registration  of  the  shares  in  the 
name  of  the  purchaser.  But  this  is  probably  going  too  tax,  and 
it  appears  more  correct  to  say  that  the  purchaser  takes  the  risk  of 
any  objection  being  made  by  the  company  to  himself  as  the 
transferee,  and  also  the  risk  of  all  other  objections  not  based  on 
the  right  of  the  transferor  to  transfer  his  shares."  (1) 

Loehoood,  Q.C.,  and  MovUon,  for  the  defendants.  The  case  of 
Wilhin»on  v.  Lloyd  (2)  has  no  application  here,  as  there  the  seller 
was  unable  to  give  the  transferee  of  the  shares  the  right  to  entitle 
him  to  demand  the  company  to  register  him  as  the  shareholder, 
and  there  was  therefore  a  failure  of  consideration.  Here  the 
plaintiff  has  suffered  no  damage  by  his  name  remaining  on  the 
register,  for  the  company  has  not  been  wound  up  and  no  calls 
have  been  made  on  the  shares,  and  the  only  groand  he  can  have  for 
xecorering  more  than  nominal  damages  must  be  that  by  reason 

(1)  It  was  contended  on  behalf  of  'out  that  it  hod  been  held  in  Pryor  v. 

tiie   plaintiff   that   there   was   power  Cits   Offices   Company  (10  Q.  B,  D. 

under  Order  XVL,  rr.  2  and  11,  to  604),  that  the  Orders  and  Rules  of  tha 

amend  the  pleadings  if  necessary  hj  Judicature  Acts  do  not  apply  to  the 

substituting  u  plaintiff  the  name  of  Major's  Court,  London. 

LeT7  for  that  of  the  plaintiff,  but  this  (2)  7  Q.  B.  27. 

was  abandoned  on  its  being  pointed  ; 
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1885  of  some  contract  with  Leyy  he,  the  plaintiff,  was  to  get  the 

Skinkeb  transfer  registered,  and  that  by  not  doing  so  he  lost  his  right  to 

City  of  ^^^  value  of  the  shares  at  the  time  they  ought  to  have  been 

London  registered ;  but  the  company  had  no  notice  of  any  such  contract — 

Insurance  all  that  appeared  was  that  there  had  been  an  ordinary  bai^ain 

Corporation* 

'  and  sale,  and  that  the  consideration  money  was  5^.,  and  that  that 
had  been  paid.  There  is  notiiing  in  s.  26  of  the  Compani^  Act, 
1867,  to  alter  the  duty  of  the  transferee  to  get  the  transfer  regis- 
tered, and  Leyy  had  a  complete  title  to  the  shares  and  could  have 
compelled  the  company  to  have  registered  him  as  a  shareholder, 
so  that  the  damages  the  plaintiff  can  recover  in  this  action  can 
only  be  nominaL 
Cohen,  Q.C.,  replied. 

Bbett,  M.B.    In  this  case  the  plaintiff  has  brought  an  action 
against  the  defendant  company  for  having  wrongfully  refused  an 
application  made  by  the  plaintiff  under  s.  26  of  the  Companies 
Act,  1867,  to  register  in  the  company's  register  of  members  the 
•  name  of  Arthur  A.  Levy,  to  whom  the  plaintiff  alleged  he  had 

transferred  certain  shares  of  his  in  the  company,  and  by  virtue  of 
which  transfer  he  called  on  the  company  to  make  such  entry. 
The  cause  of  action  was  the  wrongful  refusal  of  the  company  to 
comply  with  such  application.  The  company  had  a  right  to 
refuse  to  so  register  if  there  was  a  debt  due  to  them  from  the 
plaintiff,  but  when  they  alleged  there  was  such  debt,  they  took 
the  risk  of  whether  that  was  true  or  not,  and  when  it  turned  out^ 
as  it  did,  that  there  was  no  such  debt,  they  were  in  the  wrong 
and  had  committed  a  breach  of  duty  in  not  having  complied  with 
the  plaintiff's  application  to  register.  The  plaintiff  was^  there- 
fore, entitled  to  recover  in  respect  of  such  breach  of  duty  at  least 
nominal  damages,  but  he  alleges  that  he  was  entitled  to  substan- 
tial damages.  It  is  clear  that  there  might  be  more  than  nominal 
damages  in  such  a  case,  for  by  not  complying  with  the  applica- 
tion to  enter  the  name  of  the  transferee  of  the  shares  the  trans- 
feror might  be  made  liable  for  calls,  or  in  other  ways  to  contribute 
to  the  debts  of  the  company.  In  the  present  case,  however,  there 
was  no  evidence  of  anything  coming  under  that  class  of  damage, 
and  what  the  plaintiff  sought  to  recover  by  way  of  substantial 


damage  was  not  of  that  description,  bat  was  this :  There  had  been       less 
a  loss  occaeioDed  by  the  value  of  the  Bhares  having  fallen  in  the     SErmEB 
market  between  the  time  when  the  transfer  ought  to  have  been      ^.^^ 

reeistered  and  the  time  when  in  fact  it  was  registered  :  and,      Lonixik 
,        ,  .  ,  ,  ,  Mabixe 

therefore,  assuming  there  was  snch  a  contract  as  the  plaintitr  Ihsubance 
alleged  between  him  and  Levy,  by  reason  of  which  the  plaintiff  °'"^''*'"°''- 
has  been  damnified  by  snch  loss  in  the  value  of  the  shares,  the  ^^^^  ^'^' 
qnestion  is  whether  the  plaintiff  can  make  the  company  liable  for 
this  as  a  loss  happening  in  consequence  of  their  breach  of  duty 
to  register  the  transfer.  If  the  contract  between  the  plaintiff  and 
Levy  was  a  special  one  which  differed  &om  what  would  be  the 
ordinary  contract  on  the  sale  of  registered  shares  in  a  company, 
then  it  would  come  within  the  principle  of  Eadley  v.  Baxen- 
dale  (1),  and  the  company  would  not  be  liable  for  the  damages 
sought  to  be  recovered  unless  the  terms  of  such  special  contract 
had  been  previously  brought  to  their  attention.  It  cannot  be 
said  that  in  this  case  the  company  had  had  notice  of  the  terms  of 
any  such  contract,  or  that  they  ought  at  the  time  of  this  breach 
of  duty  to  have  anticipated  the  existence  of  anything  more  than 
that  of  the  ordinary  contract  on  a  bargain  and  sale  of  the  shares. 
That,  therefore,  raises  the  question  what  is  the  ordinary  contract  by 
the  seller  on  a  bargain  and  sale  of  registered  shares  of  a  company. 
It  seems  to  me  that  the  only  contract  in  such  a  case  is  that  the 
seller  shall  execute  a  valid  transfer  of  the  shares  and  hand  the 
same  over  to  the  transferee,  and  so  do  all  that  is  necessary  to 
enable  the  transferee  to  insist  with  the  company  on  his  right  to 
be  registered  a  member  in  respect  of  snch  shares.  That  is  in 
accordance  with  what  was  laid  down  by  Lord  Oaims  under  the 
Companies  Act,  1862,  in  Ward  and  Henry's  Case.  (2)  So  that  ' 
when  the  transfer  has  been  executed  and  handed  over  to  the 
transferee,  it  is  then  for  the  latter  to  pay  the  consideration  money 
and  to  get  the  transfer  registered.  Now,  is  there  any  difference 
made  in  respect  of  this  by  s.  26  of  the  Companies  Act,  1867  ?  I 
think  not.  It  was  not,  I  think,  intended  by  the  legislature  that 
that  enactment  should  alter  or  have  any  effect  on  the  duty  of  the 
transferee,  and  that  it  is  still  his  duty,  as  it  was  before  that  enact- 
ment,  to  get  himself  registered  a  member  of  the  company  in 
(1)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179.  (2)  Law  Rep.  2  Cb.  431,  at  p.  438. 
3  P  2  2 
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1885        respect  of  the  shares  which  have  been  transferred  to  him,  and 

Skinnisb     that  this  s.  26  of  the  Companies  Act,  1867,  was  only  for  the 

Cnr  OF     protection  of  the  transferor  in  case  the  transferee  failed  to  per- 

LoNDON      form  his  duty.    If  that  be  so,  then  the  company,  by  refusing  to 

Insubancb    register  upon  the  application  which  was  made  to  them  under  s.  26 

'  of  the  Companies  Act,  1867,  were  only  bound  to  pay  such  damages 

Brett,  M.E.  ^  would  bo  the  probable  result  had  the  contract  been  the  ordi- 
nary one  in  the  terms  I  have  just  stated,  unless  they  were  shewn 
to  have  had  notice  of  the  special  contract  relied  on  by  the  plain- 
tiff as  existing  between  him  and  Levy.  As  the  company  were  not 
shewn  to  have  had  such  notice,  it  follows  that  the  plaintiff  cannot 
recoyer  against  them  any  difference  between  the  market  value  of 
the  shares  at  one  time  and  at  another  time,  and  that  if  the  action 
were  to  go  back  for  a  new  trial  the  plaintiff  could  neyer  be  entitled 
to  recoyer  anything  more  than  nominal  damages,  and  it  would  be 
the  duty  of  the  judge  so  to  direct  the  jury.  Under  these  circum- 
stances, there  ought,  we  think,  to  be  no  new  trial,  but  the  Tordict 
should  be  entered  for  nominal  damages,  and  this  appeal  should 
be  dismissed. 

Baggallat,  L.J.  I  am  of  the  same  opinion.  When  the 
transfer  was  left  at  the  office  of  the  defendant  company  for  regis- 
tration, the  company  were  not  called  upon  to  recognise  more 
than  appeared  from  the  document,  namely,  a  transfer  of  the 
shares  for  the  nominal  consideration  of  be.  The  company,  how- 
eyer,  were  bound  to  have  registered  such  transfer  at  once.  The 
reason  why  they  declined  to  do  so  was,  that  they  claimed  to  hare 
a  debt  against  the  transferor,  and  according  to  the  articles  of  asso- 
ciation, on  which  they  relied,  they  were  entitled  to  refuse  if  the 
transferor  was  indebted  to  them.  It  turned  out  that  the  com- 
pany's claim  to  a  debt  was  without  foundation,  and  in  April, 
1884,  after  a  delay  of  eighteen  months,  the  transfer  was  registered 
by  the  company.  There  is  no  question  but  that  the  company 
were  in  the  wrong,  and  that  consequently  they  were  liable  to  the 
plaintiff  in  damages  for  refusing  when  they  did  to  register  the 
transfer,  but  the  question  is  what  ought  to  be  tixe  measure  of  such 
•damages.  Now  what  were  the  damages  which  probably  would  be 
the  result  of  such  refusal  to  register  ?  Why  the  plaintiff  by  reason 


Uamkb 
cobfokation. 


of  his  name  temaining  od  the  register  of  members  might  become       1885 
liable  for  calls  afterwards  made,  or  to  contribute  on  the  winding-     seismkb 
up  of  the  company,  but  none  of  these  had  occurred.  Mid  no  snch      q^  ^^ 
damage  whatever  had  been  sustained.  It  was  alleged  on  the  part     i«si«n 
of  the  plaintiff  that  in  November,  1882,  there  was  a  collateral    Idburam 
agreement  between  him  and  Levy,  to  whom  the  shares  were  trans- 
ferred, by  which  it  was  agreed  that  in  lieu  of  the  consideration  of 
50.  stated  in  the  deed  of  transfer  there  was  to  be  read  such  sum 
as  was  the  market  value  of  the  shares  at  the  date  of  the  transfer 
being  registered.    Now  it  may  be  that  there  was  snch  agreement, 
and  that  as  between  the  plaintiff  and  Levy  the  plaintiff  had  a 
right  to  treat  the  shares  as  of  that  value,  but  there  is  nothing  in 
the  evidence  by  which  the  company  ought  to  be  fixed  with  this, 
and  I  cannot  see  that  the  mere  &ct,  either  of  the  plaintiEf  being 
alleged  to  be  indebted  to  the  company,  or  of  the  consideration 
being  stated  in  the  deed  to  be  only  Ss.,  was  sufficient  to  put  the 
company  on  some  inquiry  aa  to  the  nature  of  the  agreement 
between  the  plaintiff  and  Levy.    In  my  opinion  the  company 
were  justified  in  dealing  with  the  document  as  an  ordinary  trans- 
fer of  shares,  but  as  they  neglected  to  register  it  when  they  ought 
to  have  done  so,  they  are  liable  to  the  plaintiff  in  this  action  for 
damages,  but  nominal  damages  only. 

BowEiT,  L.  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plainti£f:  Biewiit  £  Tyler. 
Solicitors  for  defendants :  Walter  W^  &  Co. 

W.P. 
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1885         JONES  V.  THE  MAYOR,  ALDERMEN,  AND  CITIZENS  OF  THE  CITY 
March  28.  OF  LIVERPOOL. 

Master  and  Servant — Negligence — Negligence  of  Servant  hired  to  drive  Cart^ 

Liability  of  Hirer  for, 

D.  contracted  with  the  defendants,  an  urban  authority,  to  supply  by  the  day 
a  driver  and  horse  to  drive  and  draw  a  watering-cart  belonging  to  the  defen- 
dants. The  driver  was  employed  and  paid  by  D.,  and  was  not  under  the 
defendants'  direction  or  control  otherwise  than  that  their  inspector  directed 
him  what  streets  to  water.  In  an  action  to  recover  damages  for  injuries  caused 
by  the  negligent  conduct  of  the  driver  whilst  in  charge  of  the  cart : — 

Held^  that  the  defendants  were  not  liable. 

QuarTnan  v.  Burnett  (6  M.  &  W.  499)  followed;  Bourke  v.  WhiU  Most 
Colliery  Co.  (2  C.  P.  D.  205)  distinguished. 

Claim  for  damages  for  injuries  to  the  plaintiff's  carriage 
caused  by  the  defendants,  or  their  servants,  on  the  23rd  of  May, 
1884,  negligently  driving  a  cart  and  horse  in  Mount  Pleasant, 
Liverpool. 

Defence,  no  negligence  by  the  defendants  or  their  servants ; 
that  the  man  who  was  driving  the  horse  and  cart  was  not  the 
servant  of  the  defendants ;  and  contributory  negligence  by  the 
plaintiff's  servant. 

Issue  was  joined  upon  the  defence. 

The  action  was  tried  before  Day,  J.,  and  a  jury  at  the  Liverpool 
Assizes  held  in  July,  1884. 

The  injuries  to  the  plaintiff's  carriage  were  alleged  to  have 
been  caused  by  the  negligence  of  one  Frederick  Dean  whilst 
driving  a  water-cart  belonging  to  the  defendants,  who  were  the 
urban  sanitary  authority  of  the  city  of  Liverpool,  for  the  purpose 
of  watering  a  street  in  Liverpool. 

The  evidence  with  respect  to  Dean's  emplojrment  was  con- 
tained in  the  answers  of  the  defendants  to  the  plaintiff's  interro- 
gatories, and  was  as  follows : — 

The  driver  of  the  horse  and  cart  mentioned  in  the  statement  of 
claim  was  the  deponent  Frederick  Dean.  He  was  then  in  charge 
of  the  cart  and  horse,  which  the  defendants  were  using  as  and 
under  the  circumstances  hereinafter  mentioned  for  the  purpose 
of  watering  Mount  Pleasant.  The  cart  was  the  property  of  the 
defendants ;  the  horse  was  the  property  of  Margaret  Dean. 


The  drirer  was  not  in  the  employment  of,  or  paid  hj,  the 


defendants.    He  was  at  the  time  of  the  accident  in  the  employ-       jtans 
ment  of  and  paid  by  Margaret  Dean.    He  was  nnder  the  control,  cqbfobation- 
authotity,  and  direction  of  the  defendants  to  the  following  extent,  °'  Lrr^wooi. 
and  not  otherwise : — He  was  directed  by  the  inspector  of  the 
defendants  to  water  certain  streets  or  certain  portions  of  sbvets 
from  time  to  time,  and  nnder  the  contract  with  Margaret  Dean 
hereinafter  mentioned  the  defendants  were  entitled  to  require 
him  to  obey  such  directions.    The  defendants  on  the  23id  of 
Atay  hired  from  Margaret  Dean  for  the  day  a  horse  and  driver  to 
draw  and  drive  a  watering-cart  on  the  terms  that  they  shonid 
pay  her  nine  shillings  for  the  use  of  such  horse  and  driver,  and 
Mai^aret  Dean  sent  the  driver  and  horse  for  the  purpose  and  on 
the  terms  aforesaid.    The  contract  of  hiring  was  made  verbally. 

The  defendants  employed  inspectors  to  superintend  the  water- 
ing* of  their  streets,  and  it  is  part'of  the  duty  of  such  inspectors 
to  direct  the  drivers  of  the  watering-carts  when  and  where  to 
water  the  streets,  and,  so  far  as  is  necessary  for  this  porpose  and 
not  otherwise,  the  inspectors  have  authority  and  control  over  the 
drivers  and  carts.  There  was  no  such  inspector  to  the  best  of  oar 
knowledge,  information,  and  belief  at  or  near  the  place  where  the 
accident  took  place  at  the  time  of  the  said  accident,  nor  then 
and  there  superintending  or  controlling  the  driver.     The  in- 
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1885        was  founded  upon  the  principle,  which  applies  here,  that  the 
Jones       person  who  has  the  selection  of  a  serrant  or  workman  is  respon* 

OoRPOBATioN  ^^^^^  ^  ^®  ^^®^  ^^*  select  a  person  competent  to  perform  the 
OF  LivEBPooL.  gervices  or  do  the  work.  A  similar  principle  was  applied  in 
Hughes  v.  PercivcU  (1)  and  Beedie  v.  London  and  North  Wedem 
By.  Co.  (2) 

Aapland  and  Synnott,  for  the  plaintiff.  It  is  unnecessary  to 
dispute  the  principle  of  Quarman  y.  Burnett.  (3)  That  decision 
was  founded  upon  a  common-sense  view  of  the  relation  which  is 
known  to  exist  between  hirers  and  letters  of  private  carriages ; 
but  the  rule  laid  down  is  not  of  universal  application,  and  must 
receive  some  limitation :  McLaughlin  v.  Pryor.  (4)  The  present 
case  is  governed  by  a  different  rule  of  la^,  namely,  that  where 
one  lends  his  servant  to  another,  who  exercises  control  over  Ihe 
servant,  that  other  is  responsible  and  not  the  lender :  Bourke  v. 
White  Mo88  Colliery  Co.  (5) ;  Murray  v.  Currie.  (6)  Here  the 
driver  of  the  water-cart  was  the  general  servant  of  Mrs.  Dean, 
but  he  was  practically  placed  at  the  disposal  of  the  defendants 
for  the  day,  and  they  never  parted  with  the  control  of  watering 
the  streets.  The  exact  relation  in  each  case  must  be  looked  at : 
King  v.  Spurr.  (7) 

[Manisty,  J.  Quarman  v.  Burnett  (3)  was  not  cited  in  Bowie 
V.  White  Moss  Colliery  Co.  (5)] 

No ;  because  Quarman  v.  Burnett  (3)  was  assumed  to  apply 
only  to  the  special  relation  which  exists  between  job-masters  and 
their  customers.  If  the  defendants  were  not  liable,  Mrs.  Dean 
would  be ;  and  that  result  appears  absurd  upon  the  fsuc^A  of  this 
case. 

GnovE,  J.  I  am  of  opinion  that  this  case  is  governed  by 
Laugher  v.  Pointer  (8)  and  Quarman  v.  Burnett.  (3)  In  the  latter 
case  an  elaborate  and  unanimous  judgment  was  delivered,  and 
the  opinion  of  Abbott,  C.  J.,  and  Littledale,  J.,  in  Laugher  v. 
Pointer  (8)  was  preferred  to  that  of  Bay  ley  and  Holroyd,  J  J.,  who 

(1)  8  App.  Cag.  443.  (5)  2  C.  P.  D.  205. 

(2)  4  Ex.  244.  (6)  Law  Rep.  6  C.  P.  24, 

(3)  6  M.  &  W.  499.  (7)  8  Q.  B.  D.  104. 
(4^  4  M.  &  G.  48.  (8)  6  B,  &  0.  647. 


had  differed  ttom  the  other  two  learned  judges.  The  facts  of  the  1885 
present  case  are  very  like  those  in  Quarman  v,  Burnett.  (1)  The  Johu 
■water-cart  belonged  to  the  defendants,  and  the  driver  and  horse  corpowition 
were  hired  by  them  from  Mrs.  Dean.  In  Quarman  v.  Bumeti  (1)  <"  Litebpool. 
the  Carriage  belonged  to  the  defendants,  who  hired  the  horses  and 
a  driver  from  a  job-mistress;  and  the  Court  held  that  the  defend- 
ants were  not  liable  for  injury  sustained  by  the  plaintiff  through 
the  negligence  of  the  driver.  In  the  present  case  the  negligence 
most  be  that  of  the  driver  of  the  water-cart  The  only  valid  dis- 
tinction that  I  can  see  between  the  two  cases  is  that  here  the 
defendants'  inspector  directed  the  driver  what  streets  to  water; 
but  that  fact  does  not  in  any  way  make  the  inspector  guilty  of 
negligence,  or  responsible  for  the  act  of  negligence  which  was 
committed.  If  he  had  interfered  when  the  accident  happened  by 
directing  the  driver  of  the  cart  what  to  do,  the  case  would  be 
different,  but  he  did  no  more  than  point  out  the  streets  to  be 
watered.  I  think  the  discretion  and  control  exercised  by  the 
owners  of  the  carriage  over  the  driver  in  Quarman  v.  Burnett  (1) 
was  larger  than  the  discretion  and  control  exercised  by  the  in- 
spector over  tiie  driver  of  the  water-cart  in  this  case.  I  can  see 
no  valid  distinction  in  principle  between  the  two  cases,  having 
regard  to  the  reasoning  of  the  judgment  of  the  Conrt  delivered  by 
Parke,  B.,  in  Quarman  v.  Burnett  (1),  which  has  been  followed 
and  approved  in  numerous  cases.  I  do  not  think  that  the  cases 
cited  with  respect  to  contractors  are  so  much  in  point  in  the 
defendants'  favour  as  those  relating  to  master  and  servant,  though 
Beedie  v.  London  and  North  Western  By.  Co.  (2)  (which  was  a  case 
of  contractors)  does  in  one  respect  go  a  step  further  than  Qaar^ 
man  v.  Burnett  (1),  because  in  the  -former  case  the  defendants 
had  power  to  discharge  the  servant  although  they  did  not  select 
him. 

It  is  said  that  the  cases  in  which  one  person  lends  his  servant 
to  another  apply,  and  that  then  the  borrower  is  liable  for  the 
negligence  of  the  servant.  The  distinction  between  such  cases 
and  cases  of  hiring  like  the  present  may  be  this :  where  a  driver 
is  hired  the  person  from  whom  he  is  hired  is  bound  to  exercise 
due  care  in  selecting  a  man  of  proper  skill  and  conduct ;  but  it 
<1)  6  M.  &  W.  499.  (2)  4  Ex.  244. 
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1885       is  otherwise  with  the  lender  for  no  reward  of  a  serrant.     The 
Jones       person  who  borrows  takes  him  cum  onere,  and  is  liable  for  his 
Co  poRA        negligence  whilst  in  the  borrower's  employment.    Whether  that 
OP  LivEBPooL.  be  the  true  distinction  or  not,  I  am  of  opinion  that  the  principle 
of  Quarman  y.  Burnett  (1),  and  the  class  of  cases  which  hare 
followed  that  decision,  ought  to  be  applied  here ;  that  the  trans- 
action being  one  of  hiring  and  not  of  loan,  and  the  negligence 
complained  of  being  that  of  Mrs.  Dean's  servant,  not  of  ihe 
defendants'  servant,  the  defendants  are  not  liable. 

Manistt,  J.  I  am  also  of  opinion  that  judgment  should  be 
entered  for  the  defendants.  I  agree  with  my  Brother  Grove  that 
Qiutrman  v.  Burnett  (1)  is  directly  in  point.  I  do  not  think  that 
Beedie  v.  London  and  North  Western  By.  Co.  (2)  is  in  point.  Th^ 
decision  was  that  a  servant  employed  by  the  contractor  did  not 
cease  to  be  his  servant  from  the  mere  fact  that  the  defendants 
who  employed  the  contractor  had  power  to  discharge  the  servant. 
In  BourJce  v.  White  Moss  Colliery  Co.  (3)  the  engineer  was  lent  by 
the  defendants  to  the  contractor,  and  was  under  his  control.  The 
case  is  therefore  quite  different  from  this.  It  may  be  that  the 
borrower  of  a  servant  takes  him,  as  it  were,  for  better  or  worse, 
and  is  liable  for  his  negligence.  In  Murray  v.  Currie  (4)  the 
stevedore  employed  by  the  defendant  employed  one  of  the  de- 
fendant's crew,  whom  he  paid  and  over  whom  he  had  entire  con- 
trol, to  assist  his  own  men  in  unloading  the  vessel.  I  do  not 
think  that  case  has  any  application  here.  The  two  last-mentioned 
cases  were  the  only  ones  cited  in  the  plaintiff^s  fstvour.  I  do  not 
think  either  of  them  is  in  conflict  with  Quarman  v.  Burnett.  (1) 

Motion  ffratUed, 

Solicitors  for  plaintiff :  Worthington  Evans,  for  Jones,  Paterson, 
dt  Co.,  Liverpool. 

Solicitors  for  defendants  :  F.  Venn  &  Co.,  for  the  Town  Cleri  of 
Liverpool. 

(1)  6  M.  &  W.  499.  (3)  2  C.  P.  D.  205. 

(2)  4  Ex.  244.  (4;  Law  Rep.  6  C.  P.  24. 

W.A. 
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THE  ATTORNEY  GENERAL  v.  THE  MARQUESS  OP  AILESBURT  1885 

Ain>  Othsbs.  March^O, 


Ifevenue — Frohate  Duty — Lunatic — Accumulations  of  Personal  Estate — 

Investment  in  Realty-^Conversi&ii^ 

The  committees  of  a  lunatic  acting  under  the  orders  of  the  Lords  Justices 
of  Appeal  sitting  in  Limacy  invested  the  accumulations  of  the  personal  estate 
of  the  lunatic  in  the  purchase  of  land.  The  conveyances  to  the  committees 
contained,  in  conformity  with  such  orders,  declarations  that  the  land  purchased 
should  to  all  intents  and  purposes  be  considered  as  part  of  the  personal  estate 
of  the  lunatic,  but  contained  no  trust  for  sale  : — 

Held^  that  on  the  death  of  the  lunatic  the  value  of  the  investment  was  personal 
estate  liable  to  probate  duty. 

Information  to  recover  duty  payable  under  the  Customs  and 
Inland  Bevenue  Act,  1881  (44  Vict.  c.  12),  in  respect  of  certain 
investments  representing  portions  of  the'  personal  estate  and 
effects  of  Sir  Henry  Meux,  deceased,  of  whose  will  the  defendants 
were  executors. 

By  an  inquisition  dated  the  17th  of  June,  1858,  under  an  order 
of  the  Lords  Justices  of  Appeal,  sitting  in  Lunacy,  Sir  Henry 
Meux  was  found  to  be  of  unsound  mind.  He  continued  of  un- 
sound mind  until  his  death,  and  his  estate  was  managed  and 
administered  by  committees,  appointed  by  and  acting  under  the 
orders  of  the  Lords  Justices  sitting  in  Lunacy.  Large  sums  of 
money,  part  of  the  personal  estate,  accumulated  in  Court  to  the 
credit  of  the  lunatic's  estate,  and  these  sums,  with  the  sanction  of 
the  Lords  Justices,  were  expended  from  time  to  time  by  the 
committees  of  the  lunatic  in  the  purchase  of  land. 

All  the  purchases  were  directed  to  be  carried  out  by  orders  in 
Lunacy  specially  applied  for  on  each  occasion.  In  the  first  and 
third  purchases  of  land  by  the  committees  the  conveyances  were, 
by  the  orders  approving  the  purchases,  directed  to  be  made,  and 
were  in  fact  made  to  the  use  of  the  committees,  their  heirs  and 
assigns,  upon  trust  to  raise  the  amount  of  the  purchase-money, 
and  subject  thereto  upon  trust  for  Sir  Henry  Meux,  his  heirs  and 
assigns.  In  all  the  other  purchases  the  conveyances  were  to  the 
use  of  the  committees,  their  heirs  and  assigns,  in  trust  for  Sir 
Henry  JHeux,  his  executors,  administratiors,  and  assigns,  and  there 
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Attobney    to  all  intents  and  purposes  to  be  considered  as  part  of  the  personal 

«™''     estate  of  Sir  Henry  Meux.    The  conveyances  were  drawn  in  con- 

Marquess  of  formitv  with  the  terms  of  the  several  orders  of  the  CJourt  sane- 

AlLESBUHY.  "^ 

tioning  the  respective  investments,  the  intention  (as  the  in- 
formant submitted)  and  the  legal  effect  being  that  the  nature  and 
character  of  the  property  as  part  of  the  personal  estate  of  Sir 
Henry  Meux  should  not  be  in  any  way  altered  by  the  &ct  of  the 
investments  being  made,  and  that  it  should  remain  personal 
estate  of  the  lunatic  at  his  death. 

The  following  statement  shews  the  material  parts  of  the 
conveyances  of  the  Wootton  Bassett  estate,  and  all  the  other 
conveyances  (with  the  exception  of  the  two  above  mentioned) 
were  to  the  like  purport  and  effect.  The  indenture  recited  an 
agreement  for  the  purchase,  subject  to  the  approval  of  the  Lord 
Chancellor,  for  the  price  of  225,000Z.,  exclusive  of  timber,  of  the 
manors,  advowson,  messuages,  farms,  lands,  tenements,  and  here- 
ditaments thereinafter  described ;  an  order  and  a  certificate  of  one 
of  the  Masters  in  Lunacy,  both  made  in  the  matter  of  the  lunacy, 
appointing  committees ;  an  order  on  the  petition  of  the  committees 
that  the  Masters  in  Lunacy  should  settle  and  approve  a  proper 
conveyance  of  the  estate  comprised  in  the  agreement  to  the  peti- 
tioners or  some  other  proper  parties,  in  trust  for  Sir  Henry  Meux^ 
his  executors,  administrators,  and  assigns,  with  a  declaration  that 
the  estate  was  to  be  considered  as  part  of  the  personal  estate  of 
Sir  Henry  Meux,  and  with  powers  of  sale,  exchange,  and  leasing, 
with  the  provision  that  during  the  continuance  of  the  unsound- 
ness of  mind  of  Sir  Henry  Meux  and  until  the  proceedings  in  the 
matter  should  be  superseded,  such  powers  were  not  to  be  exercised 
without  the  approval  of  the  Lord  Chancellor  or  the  Lords  Justices 
of  Her  Majesty's  Court  of  Appeal  entrusted  by  virtue  of  the 
Queen's  sign  manual  with  the  care  and  commitment  of  the  custody 
of  idiots  and  lunatics  and  their  estates;  that  the  Masters  in 
Lunacy  had  settled  and  approved  of  those  presents  as  a  proper 
conveyance  to  be  executed  in  pursuance  of  the  last  recited  order^ 
and  an  order  that  the  agreement  should  be  carried  into  effect  on 
behalf  of  Sir  Henry  Meux ;  and  the  indenture  witnessed  that  in 
pursuance  and  performance  of  the  agreement  and  in  consideration 


of  the  STUDS  of  225,000/.  and  7357/.  9a.  lOd.  sterling  (being  tlie        1S85 
price  of  timber),  paid  to  the  vendor  ont  of  a  fund  standing  to    atiobnev 
the  credit  of  the  matter  of  Sir  Henry  Mens,  Baronet,  a  person  of       ™'^'' 
unsound  mind,  and  which  fund  formed  part  of  the  personal  estate  'J^^^^l^' 
of  Sir  Henry  Mens,  the  vendor  conveyed  the  manor,  lands,  and 
hereditaments  thereinafter  particularly  mentioned,  with  the  ap- 
purtenances, unto  and  to  the  use  of  the  committees  their  heirs  and 
assigns,  for  ever,  upon  trust  for  Sir  Henry  Meux,  his  executors, 
administrators,  and  assigns ;  and  certain  powers  of  leasing  and 
sale  were  given  to  the  trustees  over  the  hereditaments  ;  and  it  was 
thereby  declared  that  the  manors,  advowsons,  hereditaments,  and 
premises  thereinbefore  expressed  to  be  thereby  granted,  were  to 
all  intents  and  purposes  to  be  considered  as  part  of  the  personal 
estate  of  Sir  Henry  Meuz. 

Sir  Henry  Meux  died  on  the  l&t  of  January,  18S3.  By  his 
will  dated  the  8th  of  August,  1856,  and  a  codicil  dated  the  3rd  of 
July,  1857,  he  had  made  certain  dispositions  of  his  real  estate 
and  also  of  his  personal  estate,  and  the  will  and  codicil  were  duly 
proved  by  the  defendants,  the  executors  therein  named.  Pursuant 
to  the  Customs  and  Inland  Revenue  Act,  1881,  the  defendants 
made  an  affidavit  on  applying  for  probate  as  to  the  amouut  of 
the  personal  estate,  but  in  such  affidavit  they  did  not  include  the 
value  of  the  herein-before  mentioned  investments,  except  the  first 
and  third,  which  they  did  include. 

The  information  prayed  that  it  might  be  declared  that  the 
value  of  the  land  and  hereditaments,  purchased  as  aforesaid,  with 
funds  forming  part  of  the  personal  estate  of  Sir  Henry  Meuz, 
deceased,  during  his  lunacy,  by  way  of  investment,  was  part  of 
the  personal  estate  and  effects  of  Sir  Henry  Meux  at  his  decease, 
and  liable,  under  the  Customs  and  Inland  Revenue  Act,  1881,  to 
duty  as  part  of  the  estate  and  effects  in  respect  of  which  probate 
of  his  will  was  granted  to  the  defendants. 

The  answer  of  the  defendants  submitted  that  the  property  com- 
prised in  the  conveyances  was  real  estate  of  Sir  Henry  Meux,  and 
so  remained  at  the  time  of  his  death,  and  that  it  was  not  liable  to 
duty  as  allied.  The  defendants  also  insisted  that  they  ought  not 
to  have  paid  duty  in  respect  of  the  money  invested  in  the  first  and 
third  purchases  of  land,  and  claimed  a  return  of  the  duty  so  paid. 
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Attobnet    the  Grown.     In  two  cases  it  has  been  admitted  that  the  form  of 
General    ^j^^  ^Qei  of  conveyance  gives  the  land  purchased  the  character  of 


V. 


Mabqubssop  personalty.    But  all  the  sales  were  carried  out  under  similar 

AlLESBURY.     ^  '' 

orders^  and  the  mere  omission  of  a  direction  for  the  sale  of  the 
land  cannot  operate  so  as  to  make  a  distinction  between  the  in- 
vestmentSySO  that  two  should  be  treated  as  personal  property  and 
the  rest  as  realty.  The  rule  is  that  the  Court  in  cases  of  lunacy 
will  not  change  the  property  of  a  lunatic^  nor  effect  any  alteration 
as  to  the  succession  to  it :  Awdhy  v.  AwcUetf  (1) :  Ex  parte  Amuin^ 
dale  (2) ;  In  re  Badcock.  (3)  In  these  cases  money  was  invested 
in  the  purchase  of  land,  but  In  re  Parea  (4)  is  a  converse  ease, 
and  there  the  proceeds  of  the  sale  of  land  were  treated  as  land  for 
the  purpose  of  devolution.  The  Lords  Justices  sitting  in  Lunacy 
found  this  property  personalty,  and  they  would  do  nothing  to  alter 
the  character  which  the  lunatic  from  his  position  could  not  do.  If 
they  acted  otherwise  they  might  be  depriving  one  class  of  bene- 
ficiaries under  a  will,  or  of  next  of  kin  under  an  intestacy,  and  con- 
ferring the  property  upon  another  class.  The  cases  shew  that  a  de 
facto  change  in  the  character  of  the  investment  is  not  enough  to 
alter  the  devolution  of  the  property,  and  that  the  effect  of  a 
change,  not  only  with  regard  to  devolution,  but  also  witJi  regard 
to  fiscal  matters,  must  be  looked  at :  Attorney  General  v.  Htdh 
Jmck  (5) ;  Attorney  General  v.  Brunning  (6) :  Advocate  Creneral  v. 
Anstruther.  (7)  Lastly,  if  it  is  necessary  to  argue  it>  there  is  in 
the  conveyances  an  implied  trust  for  reconversion  of  the  land  inti) 
money,  which  would  preserve  to  the  investment  the  character  of 
personalty :  Lewin  on  Trusts,  7th  Ed.,  397 ;  Tait  v.  Lathbury.  (8) 
Horace  Davey,  Q.G.,  and  Arthin'  Leach,  for  the  defendants.  The 
true  construction  of  the  deed  is  that  to  whomsoever  the  property 
went  it  was  to  go  as  land  and  not  as  money.  The  only  way  to 
convert  realty  into  money  is  by  an  imperative  trust  for  sale.  The 
question  is  as  to  land  which  belonged  to  the  testator  at  the  time 
of  his  death.    We  are  not  now  concerned  with  who  takes  that 

(1)  2  Vem.  192.  (5)  13  Q.  B.  D.  275. 

(2)  Amb.  80.  (6)  8  H.  L.  C.  243. 

(3)  4  My.  &  Cr.  440.  (7)  13  Sc.  Sess.  Cas.  (2nd  ser.)  450. 

(4)  12  Ch.  D.  333.  (8)  Law  Rep.  1  Eq.  174. 


laud,  but  it  is  clear  that  there  Is  no  equity  existing  in  anyone  to  18B3 
call  for  the  reconTersion  of  this  land  into  money.  Supposing  Arraa^n 
Sir  Henry  Meux  had  recovered,  having  the  equitable  fee  in  him,  '^""■"*»' 
he  could  have  demanded  a  conTeyance  of  the  legal  estate,  and  he  Uabqdksh  or 
could  hare  disposed  of  the  property,  and  it  would  have  passed 
under  his  will  as  real  estate.  This  shews  that  there  is  no  personal 
cbaract^r  about  it.  The  estate  would  remain  in  the  trustees  until 
there  was  someone  entitled  to  ask  for  a  conveyance  of  it.  This  is 
in  fact  the  deed  of  Sir  Henry  Menx,  and  a  man  cannot  change 
the  nature  of  property  by  a  declaration,  but  only  by  using  apt 
words :  Attorney  Qenerai  v.  Mangles.  (1)  If  the  next  of  kin  were 
to  -take  this  property  as  if  under  an  intestacy,  they  would  take  it 
as  real  and  not  personal  estate :  Owieis  y.  Woi^mald.  (2)  Then  it  is 
said  there  is  an  implied  trust  for  sale  and  conversion  of  the  land, 
but  such  an  implication  is  negatived  by  the  express  powers  con- 
tained in  the  deed.  In  order  to  subject  land  on  devolution  to 
probate  duty  there  must  be  an  obligation  to  convert,  such  as  a 
binding  contract,  or  some  direction  to  be  carried  out  independently 
of  the  will  of  the  owner :  Matson  v.  Swiji  (3) ;  Attorney  General  v. 
Brunniny.  (4)  Here,  if  the  settlor  had  recovered  it  would  have 
depended  on  him  whether  the  sale  and  conversion  should  take 
place.  Looking  at  Sir  Henry  Meux's  will,  which  was  before  the 
Court  that  made  these  orders,  it  is  clear  that  as  the  eldest  son 
takes  the  residue,  real  and  personal,  it  is  immaterial  in  which 
form  he  takes,  and  no  trust  for  conversion  will  be  implied,  which 
is  beyond  the  necessities  of  the  case.  The  rule  that  the  Lords 
Justices  in  Lunacy  will  not  change  the  character  of  the  property 
of  the  lunatic  is  obsolete  if  it  ever  existed,  and  such  dianges  axe 
now  made  for  the  benefit  of  the  lunatic  and  his  estate :  £1!  parte 
PhiUipa  (5) ;  (ktenden  v.  Compton  (6) ;  In  re  Barker  (7)  ;  J»  re 
Freer.  (8)  Under  the  Lunacy  Begulation  Act,  1853  (16  &  17 
Vict.  c.  70),  s.  119,  when  land  is  sold  or  charged  the  surplus 
money  retains  the  nature  of  the  estate,  but  nothing  is  said  of 
money  invested  in  the  purchase  of  luid.    The  inference  is  that 

(1)  5  M.  &  W.  120.  (6)  19  Vea.  lia 

(2)  10  Ch.  D.  172.  (6)  2  Vea.  69. 
(3J  8  Be»T.  368.  (7)  17  Ch.  D.  241. 
CO  8  H.  L.  C.  243.  (6)  22  Ch.  D.  622. 


in  snch  a  case  no  power  exists  to  treat  the  mone^  oa  ancou verted. 
'  The  Lords  Justices  have  only  power  to  act  in  the  interest  of  the 
luDBtic,  and  could  cot,  to  protect  remaindermen  or  for  any  other 
^  purpose,  make  snch  an  order,  and  the  clause  in  the  deeds  is  of  no 
effect. 

Sir  S.  Jamea,  A.G.,  in  reply. 

Cur.  adv.  vidt. 


March  20.  The  judgment  of  the  Court  (Mathew  and 
Smith,  JJ.)  was  read  by 

Smith,  J.  The  question  in  this  case  is  whether  the  sum  of 
about  a  million  sterling  which  was  formed  out  of  the  accumula- 
tions of  the  personal  estate  of  the  late  Sir  Henry  Meux  after  he 
became  lunatic,  and  was  invested  in  the  purchase  of  land,  is  or  is 
not  liable  to  probate  duty. 

On  the  17th  of  June,  1858,  under  an  order  of  the  Lords  Justices 
sitting  in  Lunacy,  Sir  Henry  Meux  was  found  to  be  of  unsound 
mind,  and  the  Marquess  of  Ailesbury  and  another  were  appointed 
committees  of  his  estate.  Prior  to  his  becoming  insane  Sir  Henry 
Meux  had,  as  appears  from  the  statement  of  counsel  in  the  cooise 
of  the  argument,  executed  a  will,  by  which  he  declared,  amongst 
other  things,  that  all  accumulations  which  might  accrue  from  his 
personal  estate  were  to  be  invested  in  Consols  and  other  stocks, 
and  were  to  be  considered  part  of  his  residuary  personal  estate. 
By  this  will  his  eldest  son  was  made  residuary  legatee  of  the 
personalty  and  devisee  of  the  realty. 

Between  the  17th  of  June,  1858,  and  the  date  of  the  death  of 
Sir  H.  Meux,  the  accumulations  of  his  personal  estate  were  paid 
into  conrt  to  the  credit  of  his  estate,  and  from  time  to  time,  upon 
petition  of  the  committees,  the  Lords  Justices  of  Appeal  sitting 
in  Lunacy  ordered  that  such  accumulations  should  be  invested 
in  the  purchase  of  lands,  and  that  the  Masters  in  Lunacy  should 
settle  and  approve  of  proper  conveyances  in  that  behalf,  and 
declared  that  the  lands  so  purchased  should  be  considered  as  part 
of  the  personal  estate  of  the  lunatic,  and  that  the  conveyances 
should  contain  powers  of  sale,  exchange,  and  leasing  usual  in 
cases  of  settlement  of  real  estate.  Pursuant  to  these  orders, 
estates  were  from  time  to  time  pnrohased  by  the  committees  by 
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means  of  the  accumulations  above-mentioned,  and  conyeyances       1835 
of  such  estates  were  accordingly  settled  and  afterwards  approved    Attobney 
by  the  Masters  in  Lunacy.  «nebal 

Certain  of  the  estates  so  purchased  were  conveyed  to  the  com-  ^^Q^«m  o' 

*  ^  A1LE8BURY. 

mitteesy  their  heirs  and  assigns,  to  the  use  of  the  committees, 
their  heirs  and  assigns,  upon  trust  for  Sir  Henry  Meux,  his  heirs 
and  assigns  for  ever,  suid  in  these  conveyances  there  were  con- 
tained declarations  of  the  committees  that  the  lands  conveyed 
should  be  vested  m  them  upon  trust  to  raise  the  purchase-moneys 
as  therein  mentioned,  and  to  pay  the  same  when  levied  to  Sir 
Henry  Meux,  his  executors,  administrators,  and  assigns.  As  to 
the  portions  of  the  accumulations  which  were  so  invested,  no 
question  arose.  Probate  duty  has  been  paid  thereon,  and  it  was 
not  suggested  that  such  moneys,  though  invested  in  land,  and 
remaining  so  invested  at  the  date  of  the  death  of  the^  lunatic,  did 
not  form  part  of  his  personal  estate,  and  therefore  liable  to  probate 
duty. 

It  happened,  however,  that  conveyances  in  a  difierent  form 
were  taken  of  the  other  estates  purchased  by  means  of  the  residue 
of  the  acciunulations  pursuant  to  the  orders  of  the  Lords  Justices 
above-mentioned,  and  it  was  contended  by  the  defendants  that 
by  reason  of  the  forms  of  such  conveyances  the  accumulations  so 
invested  were  to  be.  held  to  be  part  of  the  real  and  not  of  the 
personal  estate  of  the  lunatic,  and  consequently  not  liable  to 
probate  duty.  It  was  argued  for  the  Crown  that  a  rule  existed  to 
the  effect  that  the  Lords  Justices  would  not  vary  or  change  the 
property  of  a  lunatic  so  as  to  alter  the  succession  thereto,  and  the- 
cases  of  AwdUy  v.  AwdUy  (I),  Ex  parte  Annandale  (2),  In  re  Bad-^ 
cock  (3),  and  In  re  Pares  (4),  were  cited  in  support  of  this  conten- 
tion. The  existence  of  this  rule  was  disputed  by  the  defendants* 
It  appears  to  us,  however,  that  the  rule  does  exist ;  but  be  that  as 
it  may,  in  our  judgment  the  Lords  Justices  clearly  expressed  their 
intentions  in  their  orders,  to  the  effect  that  they  did  not  intend 
to  vary  or  change  the  property  of  the  lunatic  so  as  to  alter  the 
succession  thereto,  and  that  the  accumulated  personal  estate  of 
the  lunatic  to  all  intents  and  purposes  should  be  considered  as 

(1)  2  Vera.  192.  (3)  4  My.  Sc  Cr.  440. 

(2)  Amb.  80.  (4)  12  Ch.  D.  333, 
Vol.  XIV.                                      3  Q  2 
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Attorxbt""  accnmulations  of  the  personal  estate  of  the  lunatic  were  to  be 

Gknbral     ix^yegted  in  lands  solely,  as  it  seems  to  us,  for  safe  and  secure 

MABQUE88  OP  investment  until  either  the  lunacy  should  be  superseded  or  the 

AlLESBUBT.  » 

lunatic  die,  whichever  event  should  first  happen. 

It  was  urged  by  Mr.  Davey  on  behalf  of  the  defendants  that 
the  conveyances  were  alone  to  be  looked  at,  that  they  must  be 
construed  as  if  they  had  been  executed  by  Sir  Henry  Menx  him- 
self when  sane,  and  without  reference  to  the  OTdeis  made  by  the 
Lords  Justices  sitting  in  Limacy,  and  that  by  the  true  construc- 
tion of  the  conveyances  the  property  was  to  be  enjoyed  as  realty 
and  not  as  personalty,  and  that  such,  in  fact,  was  the  effect  of 
the  conveyances. 

He  argued  that  to  constitute  the  property  in  question  personal 
property  at  the  date  of  the  death  of  the  lunatic,  and  therebj 
liable  to  probate  duty,  an  imperative  trust  for  sale  ought  to  have 
been  inserted  in  the  conveyance  itself  whereby  the  realty  was  to 
be  converted  into  personalty,  and  that  no  such  trust  was  to  be 
found  in  the  present  conve3rances.  That  even  if  an  implied  trust 
for  sale  would  suffice,  there  must  be  shewn  to  exist  a  binding 
agreement  by  the  testator  to  sell  and  convert  the  land  into  money, 
or  a  direction  to  sell  not  dependent  upon  the  election  of  the  tes- 
tator, and  he  cited  the  cases  of  Matson  v.  8mfi  (1),  AUomof- 
Oenerdl  v.  Bnmmnff  (2),  and  Attomey^Oenerdl  v.  Hubbuok  (3),  in 
support  of  this  argument.  He  also  insisted  that  no  implied  trust 
for  sale  at  all  could  be  held  to  exist  in  the  present  case  because 
there  were  powers  of  sale  contained  in  the  conveyances  which 
negatived  the  existence  of  any  implied  trust.  He  also  signed 
that  a  trust  is  only  to  be  implied  when  it  is  necessary,  and  it 
•could  not  be  necessary  in  the  present  case,  inasmuch  as  by  the 
will  of  Sir  H.  Meux  his  eldest  son  was  made  residuary  legatee 
of  both  personalty  and  realty,  and  that  consequently  there  was 
no  one  capable  of  calling  for  a  conversion,  and  that  therefore  no 
trust  for  sale  could  be  implied.    These  were  his  contentions. 

In  the  first  place,  we  think  that  his  contention  that  in  this  case 
the  conveyances  are  only  to  be  looked  at  cannot  be  maintained. 

(1)  8  Beav.  368.  (2)  a  H.  L,  0.  243. 

(3)  13  Q.  B.  D.  275. 
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"Xhe  deeds  recite  the  ordeie  of  the  Lords  Jastices,  and  proceed  to  iSBS 
convey  as  follows :  The  estates  purcliased  by  means  of  the  aeon-  ArroBim 
mtilations  to  the  committees  upon  trust  for  Sir  H.  Meux,  his  G«Ma*L 
executors,  administrators,  and  assigns,  until  either  the  iaquisition  UAmunsor 
a.s  regards  the  lunatic's  unsoundness  of  mind  is  superseded,  or 
until  hia  death,  vhichever  shall  first  happen,  and  until  such 
time  the  grantees  are  entrusted  with  powers  of  leasing,  selling,  or 
exdianging.  In  our  judgment  the  clear  intention,  as  expressed 
by  the  documents,  is,  that  the  personalty  of  the  lunatio  should 
continue  as  personalty,  and  should  never  form  part  of  his  real 
estate.  We  do  not  doubt  that  when  in  a  conveyance  there  is  an 
express  trust  for  sale,  or  indeed  in  some  cases  an  implied  trust, 
money  though  invested  in  land  at  the  date  of  testator's  death 
would  be  held  chargeable  with  probate  duty,  and  this  is  admitted, 
yet  it  by  no  means  follows  that  it  is  in  such  cases  only  and  io 
none  other  that  moneys  so  invested  are  to  be  held  to  be  personalty 
and  liable  to  duty.  Ko  case  was  produced  to  shew  that  this  was 
so.  The  principle,  upon  which  as  it  seems  to  us  the  existence  of 
an  express  or  an  implied  trust  for  sale  has  been  held  sufficient 
to  Tender  moneys  invested  in  land  penonalty,  is  that  such  trusts 
indicate  sufficiently  the  intention  of  the  person  so  investing,  that 
his  personalty,  though  invested  in  land,  should  remain  personalty, 
and  so  liable  to  probate  duty.  We  think  that  these  are  not  the 
only  ways  by  which  such  an  intention  can  be  indicated. 

Even  assuming,  as  Hr.  Davey  contends,  that  there  is  not  such 
an  implied  trust  for  sale  as  would  indicate  such  intention,  yet  we 
are  of  opinion  that  the  intention  is  clearly  expressed  in  this  case 
by  the  order  of  the  Jjords  Justices  and  the  conveyances  conse- 
quent thereon.  As  was  said  by  Lord  Mnrray  in  the  case  of 
Advocate-General  v.  Anttraiker  (1),  if  the  object  of  the  investment 
is  simply  to  obtain  security,  and  not  to  change  its  character  from 
personalty  to  realty  then,  though  the  personalty  may  be  invested 
in  realty,  personalty  it  remains  and  liable  to  the  fiscal  duties  as 
such.  In  our  judgment,  the  case  oi  Attorney-General  v.  Mangle»(^) 
which  was  pressed  upon  us,  in  no  way  conflicts  with  this.  All  that 
was  decided  in  that  case  was  that  that  which  had  been  realty  and 
was  realty  still  remained  realty,  although  a  testator  had  made  a 
(O  13  3c  Seu.  Cu.  (2iid  ht.)  468.  (2)  5  M.  &  W.  120. 

3Q2  2 


[IN  THE  COUBT  OF  APPEAL.] 

THE  QUEEN  v.  THE  JODGE  OP  THE  CITY  OP  LONDON  COUBT     - 
A.ND  AKorasB. 
Emjpioytr  and  Workman— Emphyen'  Lialnlitg  Act,  1880  (43  A  44  Fie*,  e.  42), 
I.  6—Counli/  Court— Action  of  Tori— Slay  of  Proceedingt  (19  A  20  Vict. 
c.  1083, «.  39. 
Sect.  39  of  the  County  Courts  Act,  1856,  entitles  the  defendant  "  in  any 
octionof  hvt"  where  the  claim  esoeeds  6/.  to  a  stay  of  proceedlnga,  upon  certain 
coDditioni  aa  to  giving  security  for  the  amount  claimed  and  the  costs  of  trial  in 
one  of  the  superior  courts  of  common  law  : — 

Sdd,  aflimung  the  decision  of  the  Queen's  Bench  BiTiuon,  that  this  section 
was  intended  to  apply  only  to  actions  which  could  be  brought  either  in  one  of 
the  superior  courts  or  in  a  county  court,  and  therefore  did  not  apply  to  an  action 
nnder  the  Employers'  Liability  Act,  1880,  which  by  s.  6  of  that  Act  must  be 
brought  in  a  county  court. 

Appeal  from  the  decision  of  the  Queen's  Bench  Dirisioo,  re- 
ported  ante,  p.  818,  where  the  facts  are  fully  stated.  The  action  w&b 
commeaced  in  the  City  of  Loudon  Court  to  recover  duuages  for 
petBonal  injuries  nnder  the  Employers'  Liability  Act,1880  (43  &  44 
Vict.  c.  42,)  B.  6,  and  the  question  was  whether  the  defendants 
were  entitled  to  obtain  a  stay  of  proceedings  on  giving  notice 
nnder  19  &  20  Vict  c.  108,  s.  39  (1),  that  they  objected  to  the 
action  being  tried  in  the  county  court,  and  giving  security  for  the 
amonnt  claimed  and  costs. 

(1)  By  19  &  20  Vict.  c.  108,  s.  39,  removal  of  any  cause  from  a  county 
"  If  in  any  action  of  contract  the  court  by  writ  of  certiorari  in  the  cases 
plaintiff  shall  claim  a  sum  exceeding  and  subject  to  the  conditions  in  and 
20{.,  or  if  in  any  action  of  tort  the  subject  to  which  such  cause  may  now 
pl^ntiff  shall  claim  a  sum  exceeding      be  removed." 

5!.,  and  the  defendant  shall  ^ve  notice  By  e.  6  of  the  Employers'  Liability 

that  he  objecU  to  the  action  being  Act,1880,43&44  Vict. c. 42:  "Every 
tried  in  the  county  court,  and  shall  action  for  recovery  of  compensation 
give  security,  to  be  approved  of  by  under  this  Act  shail  be  brought  In  u 
the  registrar,  for  the  amount  clumed  county  court,  but  may  upon  the  ap- 
and  the  costs  of  trial  in  one  of  the  plication  of  either  plaintiff  or  defend- 
superior  courts  of  common  law,  not  ant,  be  removed  into  a  superior  court 
exceeding  in  the  whole  the  sum  of  in  like  manner  and  upon  the  same 
15W.,  all  proceedings  in  the  county  conditions  as  an  action  commenced 
court  in  any  such    action    shall  be      In  a  county  court  may  by  law  be  ro- 

Btayed Provided  that  nothing      moved." 

herein    contained    shall   prevent  the 


Loiroos 


1885  The  Queen's  Bench  DiTision  (Mathew  and  Smith,  JJ.)  held 

Fhe  Quux  that  8.  39,  did  not  apply  to  the  cose,  and  that  the  action  most 

JtiDOK  OF  pfocfled  ill  ttie  City  of  London  Court. 

Grrv  or  1]^^  defendants  appealed. 

McCaU,  {Adand,  with  him),  for  the  defendants,  urged  the  same 
arguments  as  in  the  Court  below. 

Some  Payne,  for  the  plaintiS*,  was  not  heard. 

Bbett,  M.B.  There  can  be  no  doubt  that  a  prohibition  ought 
not  to  be  granted,  and  that  this  appeal  most  fail  By  s.  6  of  the 
Employers'  Liability  Act,  1880,  every  action  for  compensatioD 
onder  the  Act — these  words  of  themselres  seem  to  imply  that 
such  actions  weie  not  maintainable  before  the  Act — shall  be 
brought  in  a  county  court.  It  is  evident  that  before  the  Act  no 
such  action  existed ;  a  workman  might  have  brought  an  action  id 
any  one  of  the  cases  specified  in  s.  1,  but  if  the  employer  defended 
and  the  facts  were  disclosed  at  the  trial,  they  would  have  shewn 
that  the  plaintiff  had  no  cause  of  action.  The  Act,  howeTer, 
invents  five  new  causes  of  action  which  are  specified  in  s.  1,  and 
enacts  in  s.  6,  that  the  remedy  for  them  shall  be  in  ths  coonty 
court.  It  follows  that,  the  remedy  being  prescribed  in  the  same 
statute  which  creates  these  new  causes  of  action,  no  action  in  re- 
spect of  them  can  be  commenced  in  the  High  Court,  and  whenever 
the  nature  of  the  case  is  disclosed,  the  jurisdiction  of  the  High 
Court  is  ousted.  Then  the  section  goes  on  to  provide  that  the 
action  may,  upon  the  application  of  either  plaintifif  or  defendant, 
be  removed  into  a  superior  court.  If,  therefore,  it  were  removed, 
the  removal  would  give  the  superior  court  jurisdiction  to  try  it, 
although  it  would  not  have  had  jurisdiction  if  the  action  had 
been  originally  brought  there.  But  supposing  that  it  is  too  much 
to  say  that  these  causes  of  action  are  new  ;  they  are  at  any  rate 
enumerated,  and  you  have  a  distinct  enactment  as  to  the  remedy 
and  the  mode  in  which  it  is  to  be  pursued.  The  action  is  to  be 
brought  in  the  county  court,  but  may,  upon  the  application  of 
either  party,  be  removed  into  a  superior  court,  "  in  lilce  manner 
and  upon  the  same  conditions  as  an  action  commenced  in  the 
county  court  may  by  law  be  removed."  This  brings  into  the 
section  the  mode  of  removing  an  ordirtary  cause  &om  the  county 
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[IN  THE  COURT  OP  APPEAL.] 

« 

THE  QUEEN  v.  THE  JUDGE  OP  THE  CITY  OP  LONDON  COURT 

AND  Another. 

Employer  and  Workman—Employers^  Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
8.  6 — County  Court — Action  of  Tort — Stay  of  Proceedings  (19  &  20  Vict. 
c.  108),  8.  39. 

Sect.  39  of  the  County  Courts  Act,  1866,  entitles  the  defendant  "  in  any 
action  of  tort "  where  the  claim  exceeds  5/.  to  a  stay  of  proceedings,  upon  certain 
conditions  as  to  giving  security  for  the  amount  claimed  and  the  costs  of  trial  in 
one  of  the  superior  courts  of  common  law  :— 

Sdd,  affirming  the  decision  of  the  Queen's  Bench  Diyision,  that  this  section 
was  intended  to  apply  only  to  actions  which  could  be  brought  either  in  one  of 
the  superior  courts  or  in  a  county  court,  and  therefore  did  not  apply  to  an  action 
tinder  the  Employers'  Liability  Act,  1880,  which  by  s.  6  of  that  Act  must  be 
brought  in  a  county  court. 

Appeal  from  the  decision  of  the  Qaeen's  Bench  Division,  re- 
ported ante,  p.  818,  where  the  facts  are  fully  stated.  The  action  was 
commenced  in  the  City  of  London  Court  to  recover  damages  for 
personal  injuries  under  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42,)  s.  6,  and  the  question  was  whether  the  defendants 
were  entitled  to  obtain  a  stay  of  proceedings  on  giving  notice 
under  19  &  20  Vict.  c.  108,  s.  39  (1),  that  they  objected  to  the 
action  being  tried  in  the  county  court,  and  giving  security  for  the 
amount  claimed  and  costs. 


1885 
April  29. 


(1)  By  19  &  20  Vict.  c.  108,  s.  39, 
'*If  in  any  action  of  contract  the 
plaintiff  shall  claim  a  sum  exceeding 
20/.,  or  if  in  any  action  of  tort  the 
plaintiff  shall  claim  a  sum  exceeding 
5/.,  and  the  defendant  shall  give  notice 
that  he  objects  to  the  action  being 
tried  in  the  county  court,  and  shall 
give  security,  to  be  approved  of  by 
the  registrar,  for  the  amount  claimed 
and  the  costs  of  trial  in  one  of  the 
superior  courts  of  common  law,  not 
exceeding  in  the  whole  the  sum  of 
150/.,  all  proceedings  in  the  county 
court  in  any  such   action    shall  be 

stayed Proyided  that  nothing 

herein    contained    shall  prevent  the 


removal  of  any  cause  from  a  county 
court  by  writ  of  certiorari  in  the  cases 
and  subject  to  the  conditions  in  and 
subject  to  which  such  cause  may  now 
be  removed.*' 

By  s.  6  of  the  Employers'  Liability 
Act,  1880, 43  &  44  Vict.  c.  42 :  «•  Every 
action  for  recovery  of  compensation 
under  this  Act  shall  be  brought  in  a 
county  court,  but  may  upon  the.  ap- 
plication of  either  plaintiff  or  defend- 
ant, be  removed  into  a  superior  court 
in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced 
in  a  county  court  may  by  law  be  re- 
moved.** 
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1885  THE  QUEEN  v.  THE  MAYOR  AND  TOWN  COUNCIL  OF  WIGAN. 

March  23.      Municipal  CorporatUm—Besiffnatiom^  Corporate  Office^Di^very  qf  Bengnaium 

to  Town  Clerk — Power  to  withdraw  Resignation — Municipal  Corporations 
Act,  1882  (45  <fc  46  Vict.  c.  50),  s.  36. 

Under  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50X  &  36, 
— -which  enacts  that  a  person  elected  to  a  corporate  office  may  at  anj  time,  by 
writing  signed  bj  him  and  delivered  to  the  town  cleric,  resign  the  offioe,  on 
payment  of  the  fine  provided  for  non-acceptance  thereof, — the  resagDation  is 
completed  by  the  delivery  of  the  writing  to  the  town  clerk  and  the  payment  of 
the  fine,  and  ctmnot  afterwards,  even  with  the  assent  of  the  corporation,  be 
withdrawn. 

EuLE  calling  on  the  mayor,  aldennen,  and  councillois  of  Wigan 
to  shew  cause  why  a  mandamus  should  not  issue  directed  to  them 
commanding  them  to  declare  the  ofiSce  of  Henry  Ackerley,  as 
councillor  for  No.  5  or  All  Saints  ward  in  the  borough,  Yacant»  by 
his  resignation  pursuant  to  the  Municipal  Corporations  Act»  1882, 
s.  36. 

It  appeared  upon  afiKdavit  that  on  the  30th  of  January,  1885, 
Mr.  Ackerley,  then  a  councillor  of  Wigan,  sent  the  following 
letter  to  the  town  clerk,  together  with  a  cheque  for  251. : — 

''  Dear  Sir, — I  beg  to  give  you  notice  that  I  resign  the  office 

of  councillor  for  No.  5  or  All  Saints  ward  of  the  borough  of 

Wigan.     In  accordance  with  the  Municipal  Corporations  Act, 

1882, 1  beg  to  hand  you  a  cheque  for  252.,  the  amount  of  the  fine 

on  resignation. 

"  (Signed)        Henry  Ackerley.** 

Mr.  Ackerley's  resignation  was  entered  on  the  notice  of  the 
council  meeting  for  the  4th  of  February,  1885.  At  the  meeting 
on  that  day  he  attended.  One  of  the  council  moved  that  he 
should  be  allowed  to  withdraw  his  resignation,  and  Mr.  Ackerley 
himself  said  that  he  should  be  glad  if  he  might  be  allowed  to 
withdraw  it.  The  cheque  for  25Z.,  which  was  the  proper  amount  of 
the  fine,  had  not  been  cashed.  The  meeting  was  adjourned,  and 
ultimately  a  resolution  was  carried  to  the  effect  that  the  resigna- 
tion should  not  be  accepted,  and  that  the  office  should  not  be 
declared  vacant.  » 

Sir  F.  Herschell,  8.G.  {ChanneU^  with  him),  shewed  cause.    The 


proTision  as  to  the  mode  of  resigning  ft  corporate  ofBce  in  b.  36  of       188S 
the  Municipal  Corporationa  Act,  1882  (1),  is  for  the  benefit  of  the  tmiQcebi 
eotincillor  who  resigns,  and  it  is  competent  to  him  to  withdraw  q^^ 
his  resignation  before  it  has  been  acted  upon.    The  ordinary  mle    of  Wiqam. 
is,  that  where  one  person  has  to  take  some  step  which  another  has 
to  act  upon,  he  may  withdraw  it  before  it  has  been  acted  npon. 
There  is  no  evidence  that  any  action  had  been  taken  in  con- 
seqaence  of  Hr.  Ackeiley's  letter,  and  the  Court  will  not  regard 
it  as  irrevocable. 

R.  8.  Wright,  in  support  of  the  mle.  The  resignation  was 
complete  within  the  terms  of  s.  36.  After  the  letter  had  been 
delivered  to  the  town  clerk  nothing  remained  to  be  done  by 
Mr.  Ackerley,  and  his  withdrawal  of  his  letter  had  no  effect. 
Before  6  &  7  Wm.  4,  c.  104,  it  was  thought  that  it  was  essential 
to  the  validity  of  the  resignation  of  a  corporate  office  that  it 
should  be  accepted  by  the  corporation,  and  s.  8  accordingly  dis- 
pensed with  the  necessity  of  such  acceptance ;  see  StanUand  v. 
Sophiiw.  (2)  Bat  no  mode  of  resignation  was  prescribed,  and 
this  is  done  by  s.  'AQ  of  the  Act  of  1882.  The  act  of  resignation 
prescribed  is  entirely  that  of  the  person  resigning — the  corpora- 
tion  have  no  option  to  refuse  it.  The  fact  that  the  cheque  was 
not  cashed  is  immaterial.  It  was  not  objected  to  as  being  an 
irregular  payment,  it  was  merely  not  cashed  because  the  council 
believed  that  the  resignation  might  be  withdrawn. 

Sir  F.  fferseheV,  8.O.,  in  reply. 

Matbew,  J.  This  role  must  be  made  absolute.  Mr.  Ackerley 
on  the  30th  of  Jannary  sent  to  the  town  clerk  a  formal  resigna- 
tion in  accordance  with  the  provisions  in  s.  36  of  the  Municipal 
Corporations  Act,  1882,  and,  so  far  as  anybody  had  the  means  of 
knowing,  remained  in  the  intention  of  resigning  his  office  up  to 
the  meeting  of  the  council  on  the  4th  of  February.  At  this  meet- 
ing it  was  suggested  that  Mr.  Ackerley  wished  to  withdraw  his 

(1)    The    Municipal    Corporations  case  the  eouocil  shall  forthwiUi  d«cl&rfl 

Act,  1882  (45  &  46  Vict.  c50),s.36:  the  office  to  be  Tacant.andaigDifjr  tho 

(1.)  A  perHoa  elected  to  k  corporate  sums  by  notice  in  writing  ligned  hy 

office   may  at   any   time,  by  writing  three   members   of    the    council   aod 

signed  by  him  and  delivered  to  the  counterEigiied  by  the  town  clerk,  and 

town  clerk,  resign  the  office,  on  pay-  fixed  on  the  town  ball,  and  the  office 

ment  of  the  fine  provided  for  non-  shall  thereupon  become  vacant, 

accepUnce  thereof.    (2.)  In  any  such  (2)  9  M.  4  W.  178. 


1SB5        reeignatioD,  and  that  the  conncil  had  tho  option  of  accepting  or 


THzQt[n>~  allowing  him  to  withdraw  it.  A  meeting  and  sereial  adjoam- 
CoBPOKi-now  ™^'^**  ***°^  place,  and  nltimately  the  corporation  seem,  after 
OF  wiQAM.  taking  adrice,  to  have  come  to  the  conclusion  that  tie  resignstion 
might  be  withdrawn,  bo  that  it  became  necessary  to  take  these 
proceedings.  In  my  judgment  the  resignation  of  Mr.  Ackerley's 
ofiSce  had  been  completed.  The  only  conditions  leqoired  for  the 
reeignation—that  a  writing  signed  by  the  officer  should  be  de- 
livered to  the  town  clerk  and  that  the  fine  for  non-acceptance 
should  be  paid^ — had  been  fulfilled,  and  by  a.  36,  snb-a.  2,  after 
this  has  been  done,  the  council  are  forthwith  to  declare  the  office 
to  be  Tacant.  It  has  been  argued  that  there  is  a  general  prin- 
ciple that  where  any  person  has  made  a  mistake  and  is  desirons 
of  rectifying  it,  he  is  at  liberty  to  do  so  until  some  other  person 
has  altered  his  position  in  consequence  of  the  mist^e.  Assuming 
this  to  be  so,  I  am  unable  to  say  whether  or  not  any  persons 
may  have  taken  stops  in  consequence  of  Mr.  Ackerley's  rengna- 
tion,  but  in  any  yiew  the  construction  of  s.  36,  is  quite  clear. 

Smith,  J.  I  am  of  the  same  opinion.  In  ihe  preTions  Act, 
6  &  7  Will.  4,  0.  104,  no  mode  of  resigning  a  corporate  office  was 
prescribed.  8ect.  36,  of  the  new  Act  provides  that  resignation  may 
be  by  writing  deliverBd  to  the  town  clerk,  and  where  the  office 
holder  has  duly  delivered  his  resignation  the  resignation  is  com- 
plete. It  is  argued  that  he  ought  to  be  at  liberty  to  withdraw 
his  resignation  before  any  one  has  altered  his  position  in  conse- 
quence of  its  having  been  delivered  to  the  town  clerk.  But  this 
was  not  a  resignation  by  mistake  or  inadvertence :  as  far  as  we 
know  Mr.  Ackerley  intended  to  resign  up  to  the  day  when  the 
meeting  was  held.  Then  some  other  person  took  the  initiative, 
and  moved  that  he  should  be  at  liberty  to  withdraw  his  resigna- 
tion, upon  which  he  said  Uiat  he  was  quite  willing  to  withdraw  it. 
The  council  ought  then  to  have  declared  the  office  vacant,  when 
Mr.  Ackerley  might  have  offered  himself  for  re-election.  I  may 
add  that  it  does  not  seem  to  me  that  we  are  in  a  position  to  say 
whether  or  not  the  resignation  had  been  acted  upon. 

Ruie  abaolvte. 

Solicitors  for  prosecution :  Btim  <&  Benidge. 

Solicitor  for  defendants :  M.  W.  Peace,  Wigan. 

A.P.S. 
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MELLISS  AOT  Another  v.  THE  SEHBLEY  and  FREEMANTLE  LOCAL        1885 

BOABD  OF  HEALTH.  ^l>ra  28. 

LoodL  Govemmeni  Acts — Urban  AtUhority — Contract  not  under  Seal-^Affixing 
Seal  where  Contract  partly  perftyrmed^  Effect  of—lUegality — Officer  con- 
cerned in  Contract,  whether  Contract  void— Public  Health  Act,  1876  (38  db  39 
Vict.  c.  55),  88. 174, 193. 

By  8. 174  of  the  Public  Health  Act,  1876,  every  contract  made  by  an  urban 
authority  whereof  the  value  or  amount  exceeds  501.  shall  be  In  writing  and 
sealed  with  the  common  seal  of  such  authority. 

The  defendants,  an  urban  authority,  by  contract  not  under  seal  employed  the 
plaintiffs  as  engineers  to  perform  certain  work.  The  plaintiffs  performed  part 
of  the  work  exceeding  in  value  50Z.,  and  then  required  the  defendants  to  a£&x 
their  seal  to  the  contract.  This  the  defendants  did,  believing  that  it  was  for 
the  benefit  of  the  rateffayers  of  the  district  that  the  contract  should  be  com- 
pleted : — 

ffeld,  that  as  part  of  the  work  was  unperformed  when  the  seal  was  affixed, 
and  there  was  consideration  for  affixing  it  in  the  plaintiffs'  promise  to  complete 
the  work,  it  was  competent  for  the  defendants  to  constitute  the  contract  a  good 
contract  under  seal,  within  s.  174,  in  respect  of  the  work  already  done,  and 
therefore  that  the  plaintiffs  were  entitled  to  maintain  their  action  for  the  value 
of  that  work. 

By  s.  193,  officers  or  servants  employed  under  this  Act  by  the  local  authority 
shall  not  in  anywise  be  concerned  or  interested  in  any  bargain  or  contract  made 
\7ith  such  authority  for  any  of  the  purposes  of  this  Act ;  and  if  any  such 
officer  or  servant  is  so  concerned  or  interested  he  shall  be  incapable  of  afterwards 
holding  or  continuing  in  any  office  or  employment  under  this  Act,  and  shall 
forfeit  and  pay  the  sum  of  502.,  to  be  recovered  by  any  person  in  the  prescribed 
manner: — 

JffMf  that  this  section  intended  to  limit  the  penal  consequences  of  a  breach 
of  its  provisions  to  the  specified  penalties ;  and  therefore  that  the  enactment 
did  not  render  a  contract  made  by  an  officer  with  the  local  authority  void,  so  as 
to  disentitle  him  to  sue  upon  it. 

Action  to  recover  530Z.  for  work  done,  serrices  rendered,  and 
money  paid  by  the  plaintiffs  for  the  defendants. 

At  the  trial,  before  Cave,  J.,  without  a  jury,  the  facts  proved 
(so  far  as  material)  were  as  follows : — 

The  plaintiffs,  Melliss  and  Pirn,  were  civil  engineers.  The 
defendants  were  the  urban  sanitary  authority  of  the  district,  and 
the  plaintiff,  Pirn,  was  their  surveyor  appointed  in  1881  at  a 
salary  of  150Z.  a  year. 
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1885  In  1882  the  defendants  intended  to  construct  laige  works  for 

Melliss     better  draining  their  district,  and  disposing  of  the  sewage ;  and 
g  ^         they  were  in  negotiation  with  the  plaintiiBTs  with  respect  to  em- 
LocAL  BoABD.  ploying  them  as  engineers  to  do  the  necessary  work. 

On  the  14th  of  November,  1882,  the  plaintiffs  wrote  to  the 
defendants  offering  to  work  as  joint  engineers  for  carrying  out 
the  undertaking,  on  the  terms  that  the  plaintiffs  were  to  receive 
as  remuneration  4  per  cent,  on  the  total  outlay  exclusive  of 
certain  incidental  services,  which  were  to  be  charged  extm, 
and  of  all  expenses  out  of  pocket — their  accounts  to  be  paid 
quarterly. 

This  offer  was  accepted  by  the  defendants  by  a  letter  of  the 
20th  of  November,  1882. 

Between  November,  1882,  and  October,  1883,  the  plaintiffs  pre- 
pared estimates  and  reports,  made  plans  and  sections,  attended 
board  meetings,  and  performed  and  rendered  other  work  and 
services  for  the  defendants,  exceeding  in  value  50Z.,  under  the 
agreement  between  them. 

On  the  17th  of  October,  1883,  the  plaintiff  Melliss  wrote  to 
the  defendants  stating  that  it  was  usual  for  engineers  acting 
under  a  sanitary  authority  to  do  so  under  an  agreement  sealed 
by  the  board ;  and  he  inclosed  a  memorandum  of  agreement 
signed  by  himself  and  Pim,  and  a  copy  of  the  same,  to  which  he 
asked  the  board  to  afSx  their  seaL 

After  consideration  the  defendants  affixed  their  seal  to  the 
agreement  on  the  2nd  of  November,  1883. 

The  agreement  recited  that  the  defendants  were  about  to  cany 
out  works  for  the  drainage  and  disposal  of  the  sewage  of  the 
district ;  that  they  had  received  the  plaintiffs'  offer  contained  in 
the  letter  of  the  14th  of  November,  1882,  to  act  as  engineers  for 
the  defendants  on  the  terms  stated  in  that  letter,  and  that  the 
defendants  had  accepted  that  offer  by  the  letter  of  the  20th  of 
November,  1882;  and  concluded,  ''the  seal  of  the  said  local 
board  is  in  confirmation  of  such  agreement  and  contract  hereby 
attached  this  2nd  day  of  November,  1883,  in  presence  of,  drc." 

Subsequently  the  defendants  abandoned  the  scheme  recom* 
mended  by  the  plaintiffs,  who  in  October,  1884,  brought  this 
action. 
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April  22.  Meadows  White^  Q.C.,  and  Muir  Mackenzie^  for  the       1885 


plaintiffs.  Mblus 

A.  OharleSy  Q.O.  (Crump  with  him),  for  the  defendants,  at  the  ^^mLK 
close  of  the  plaintiffs'  case  submitted  that  there  should  be  judg-  Lo<^^  Boi 
ment  for  the  defendants.  The  plaintiffs  cannot  recover  on  this 
contract,  because  not  made  under  the  seal  of  the  board  within 
s.  174  of  the  Public  Health  Act,  1875.  The  provisions  of  that 
section  are  not  to  be  evaded  by  ratifying  a  contract  not  made 
under  seal  by  subsequently  affixing  a  seal  which  is  to  have  a 
retroactive  effect. 

[Cave,  J. : — The  commission  specified  in  the  letter  of  the  14th 
of  November,  1882,  would  have  been  earned  if  the  sewage 
works  had  been  completed.  Was  it  not  competent  to  the 
defendants  in  November,  1883,  to  say,  "  You  have  done  so  much 
work,  but  you  are  not  bound  to  go  on  with  the  contract,  nor  are 
we  bound  to  pay  you  for  what  you  have  done ;  but  if  you  will  go 
on  we  will  agree  to  pay  you,  and  that  agreement  shall  be  under 
seal,  i.e.,  in  a  form  on  which  you  can  recover  by  action  "?] 

No ;  because  the  contract  is  framed  to  secure  payment  only  in 
the  event  of  the  work  being  carried  out  in  the  future.  There  is 
no  obligation  on  the  defendants  to  carry  out  the  undertaking. 

[Gave,  J. : — But  they  had  the  benefit  of  the  work  done  up  to 
the  time  that  their  seal  was  affixed  tt)  the  agreement.  I  think 
there  is  a  great  distinction  between  a  case  where  part  of  the  work 
under  a  contract  remains  to  be  done,  and  there  is  good  considera- 
tion for  the  promise  in  respect  of  which  the  seal  is  affixed,  and  a 
x^ase  in  which  all  the  work  contracted  for  has  been  done  and  the 
seal  is  affixed  subsequently.] 

It  is  contended  that  this  case  is  covered  by  Hunt  v.  Wim' 
lledon  Local  Board  (1)  and  Tounff  v.  Oorporation  of  Leamington.  (2) 
Secondly,  Pirn  was  an  officer  of  the  board  when  the  contract  was 
made,  within  s.  193  of  the  Public  Health  Act,  1875,  and  therefore 
cannot  recover. 

[Cave,  J. : — That  section  does  not  say  that  the  contract  shall 
be  void.  Suppose  one  of  the  officers  of  a  local  board  was  also  a 
shareholder  in  a  gas  company,  would  a  contract  to  supply  gas  by 
the  company  to  the  board  be  thereby  rendered  void  ? J 

(1)  3  C.  P.  D.  208 ;  4  C,  P.  D.  48.  (2)  8  Q.  B.  D.  579. 
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1885  The  statute  is  prohibitory  as  well  as  punitiye.    The  words  of 

Melliss     the  section,  which  enacts  that  officers  employed  nnder  the  Act 

/    gHm^ET     ^7  ^^®  local  authority  ''shall  not  in  anywise  be  conoemed  or 

Local  Boabd.  interested  in  any  bargain  or  contract  made  with  such  authority," 

are  strong  enough  to  render  the  bargain  or  contract  void.    [Stevens 

y.  Jeacoeke  (1),  Couoh  y.   Steel  (2),  and  Atkinson  y.  Newcastle 

Waterworks  Co.  (3)  were  referred  to  in  the  discussion  on  the 

second  point.] 

The  defendants^  counsel  then  called  witnesses  to  shew  that 
some  of  the  plaintiffs'  charges  were  excessiye. 

April  23.  Cave,  J.  This  case  raises  some  important  questions, 
but  haying  had  an  opportunity  of  considering  them  I  am  able  to 
giye  judgment  at  once.  The  first  question  is  whether  the  plaintiff 
are  debarred  from  recoyering  on  the  ground  that  their  contract 
with  the  defendants  was  not  made  under  seal  in  compliance  with 
8. 174  of  the  Public  Health  Act,  1875.  I  haye  indicated  in  the 
course  of  the  argument  what  is  my  yiew  on  this  point.  The  facts 
are  these :  In  Noyember,  1882,  the  defendants  contemplated  lay- 
ing out  a  large  sum  of  money  in  draining  and  improying  part  of 
their  district,  and  it  became  necessary  to  employ  engineers  in  order 
to  carry  out  that  intention^  An  araangement  was  theieupon  made 
by  the  defendants  with  the  plaintiffs,  Messrs.  Melliss  &  Pirn,  by 
which  the  plaintiffs  were  conjointly  to  do  the  engineering  work 
necessary,  and  to  be  paid  for  it  at  the  rate  of  4  per  cent,  upon 
the  total  outlay,  with  extra  payments  in  respect  of  some  incideiital 
matters.  A  considerable  part  of  the  work  was  done  by  the  plain- 
tiffs ;  and  in  September,  1883,  it  was. suggested  to  them  that  they 
had  no  contract  under  seal  with  the  defendants,  and  theiefoie 
were  not  entitled  to  recoyer  for  the  work  which  had  been  done. 
The>minutes  of  the  board  shew  that  in  consequence  of  that  sug- 
gestion the  plaintiff  MelUss  wrote  on  the  17th  of  October,  1883, 
asking  the  defendants  to  seal  the  copy  memorandum  of  agreement 
which  he  enclosed ;  and  that  agreement  was  sealed  by  the  board 
on  the  2nd  of  Noyember,  1883.  The  agreement  recites  the 
plaintiffs'  offer  contained  in  the  letter  of  the  14th  of  Noyember, 

(1)  11  Q,  B.  731.  (2)  3  E.  &  B.  402. 

(3)  2  Ex.  D.  441. 
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1882^  and  the  defendants*  acceptance  of  that  offer  by  the  letter  18£ 
of  the  20th  of  Noyember,  1882,  and  goes  on  to  state  that  the  seal  mel 
of  the  local  board  ''is  in  confirmation  of  snch  agreement  and  ^^ 
contract  hereby  attached."  ^^^^^  ^ 

I  am  of  opiniony  looking  at  the  peculiar  circumstance  of  the 
case,  that  this  constituted  a  perfectly  good  agreement  authenti- 
cated by  the  seal  of  the  board.    The  effect  of  the  transaction 
seems  to  be  this :  The  plaintiffs,  finding  that  they  were  not  pro- 
tected by  any  contract  under  seal,  and  that  while  on  the  one  hand 
they  were  not  compellable  to  go  on  with  the  work,  on  the  other 
they  were  not  entitled  to  any  remuneration  for  the  work  they 
had  already  done,  made  a  bargain  with  the  defendants  to  go 
on  with  the  work  under  the  contract  in  consideration  that  the 
defendants  would  giye  a  contract  under  seal  to  coyer  both  the 
past  and  the  future  work.    Whateyer  the  result  in  point  of  law 
might  be  if  the  seal  had  not  been  affixed  until  all  the  work 
under  the  contract  had  been  done  (upon  which  I  offer  no  opinion), 
it  appears  to  me  that  whilst  the  contract  was  still  open  it  may  be 
fairly  contended  that  it  was  to  the  defendants'  adyantage  that 
the  contract  should  be  carried  out  in  its  integrity,  and  if  so,  that 
it  was  competent  to  the  defendants  to  affix  their  seal  and  make 
the  contract  good.    If  it  were  shewn  that  the  contract  had  been 
entered  into,  not  for  the  adyantage  of  the  ratepayers  of  the  dis- 
trict, but  for  the  purpose  of  putting  money  into  the  hands  of  the 
engineers,  or  for  some  other  indirect  motiye,  those  facts  would 
perhaps  make  all  the  difference.    3ut  I  come  to  the  conclusion 
as  a  fact  that  this  contract  was  honestly  made,  and  the  defend- 
ants' seal  affixed  in  the  belief  that  it  was  to  the  interest  of  the 
ratepayers  that  the  work  which  remained  to  be  done  should  be 
completed,  and  that  the  plaintiffs  should  be  paid  for  the  work 
they  had  already  done  when  the  seal  was  affixed.    I  also  come  to 
the  conclusion  that  in  fact  the  course  taken  by  the  defendants 
in  affixing  their  seal  in  order  to  haye  the  contract  carried  on 
was  for  the  benefit  of  the  ratepayers.    I  am,  therefore,  of  opinion 
that  this  was  a  good  and  bindiiig  contract  under  seal  6f  the 
board. 

The  second  point  argued  for  the  defendants  wais  that  the  plain- 
tiff Pim  was  an  officer  of  the  board,  and  prohibited  by  s.  198  &om 
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1885        being  concerned  in  any  contract  made  with  the  boards.    Now 
Melliss     whether  Pirn  did  or  did  not  come  within  the  scope  of  that  section 
Shiklet     ^^  ^^  ^^^  necessary  for  me  to  consider ;  because,  eyen  if  he  did. 
Local  Board.  J  j^^ve  come  to  the  conclusion  that  s.  193  does  not  operate  to 
make  the  contract  void.    There  is  yery  little  authority  upon  the 
point  (1),  but  the  general  rule  of  construction  seems  to  be  this : 
when  the  legislature  has  prohibited  a  thing  from  being  done 
under  a  penalty,  you  must  look  at  the  puryiew  and  surrounding 
sections  of  the  Act  in  order  to  see  whether  the  effect  of  the  pro- 
hibition is  to  render  the  act  done  yoid,  or  whether  the  legislature 
intended  that  the  penalty  for  doing  it  should  be  confined  to  that 
expressly  declared  by  the  statute.    Now  no  doubt  considerations 
of  public  utility  may  yery  usefully  be  taken  into  account  in 
approaching  this  question.    The  case  of  Foster  y.  Oxford  BaUnray 
Co,  (2)  bears  slightly  on  the  matter.     The  decision  was  upon 
s.  85  of  the  Companies  Clauses  Consolidation  Act,  1845,  which 
enacts  that  no  person  interested  in  any  contract  with  a  company 
shall  be  capable  of  becoming  a  director,  and  no  director  shall  be 
capable  of  being  interested  in  any  contract  with  the  company 
during  the  time  he  shall  be  a  director ;  and  s.  86  enacts  that  if 
any  director  at  any  time  subsequently  to  his  election  be  directly 
or  indirectly  concerned  in  any  contract  with,  the  company,  the 
office  of  such  director  shall  become  yacant,  and  thenceforth  he 
shall  cease  from  yoting  or  acting  as  a  director.    The  question 
raised  was  whether  the  contract,  which  had  been  made  by  a  director 
with  the  company,  thereupon  became  yoid.    Jeryis,  C.  J.,  said  that 
there  was  no  doubt  that  the  mischief  pointed  out  in  argument, 
yiz.,  that  the  interests  of  the  shareholders  might  suffer  if  a  director 
were  permitted  to  be  in  a  position  to  use  his  influence  for  his  own 
personal  adyantage,  was  that  which  moyed  the  legislature  to 
make  the  proyi3ions  in  question.    ''  But,"  he  said,  "  we  cannot, 
in  order  to  carry  their  intention  more  completely  into  effect, 
impose  a  larger  penalty  than  they  haye  thought  proper  to  affix.  .  . . 
Mr.  Gray  says  that  that  section  makes  all  contracts  in  which 
a  director  is  interested  yoid.     The  quantum  of  interest  will 
not  affect  the  question.    K,  therefore,  all  such  contracts  are  yoid, 
.contracts  entered  into  with  a  joint  stock  company,  as  well  as 
(1)  See  Barton  Y.  Piggott,  Law  Rep.  10  Q.  B.  86.  (2)  13  C.  B.  200. 
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contracts  entered  into  with  individuals,  would  be  avoided  if  a       1885 
member  of  the  joint  stock  company  happened  to  be  a  director     Melubs 
of  the  company  contracted  with."    Having  regard  to  the  con-     shi^ley 
sequences  which  would  result  from  such  a  construction,  the  Court  I-oc^l  Boa 
<came  to  the  conclusion  that  the  director  ceased  to  be  a  director, 
\y\xt  the  contract  was  not  void.    The  same  results  would  follow 
TV'herever  a  contract  was  made  by  a  company  with  a  local  board, 
^nd  one  of  the  members  of  the  company  was  an  officer  or  servant 
of  the  board.     Such  a  contract  has  been  held  to  be  within  the 
mischief  of  s.  193  (1),  and,  were  it  void,  consequences  of  a  most 
serious  character  would  follow.    Directors  of  a  company  could 
never  make  a  contract  with  a  local  board  without  going  into  an 
inquiry  whether  one  of  their  shareholders  had  not  some  small 
disqualifying  interest  as  a  servant  of  the  board.    The  consequences 
of  holding  that  the  contract  was  void  would  be  so  tremendous, 
and  the  penalty  so  out  of  proportion  to  the  offence,  that  it  would 
xequire  strong  language  in  the  Act  to  make  me  come  to  the 
conclusion  that  the  legislature  intended  those  consequences.  The 
int-erest  of  the  shareholder  in  the  contract  might  be  infinitesimal, 
but  by  reason  of  it  the  local  board  would  be  enabled  to  get  their 
coals  or  gas  from  the  company  for  nothing,  and  it  is  difficult  to 
jsee  how  the  company  could  avoid  that  result  without  an  undue 
and  disproportionate  amount  of  trouble.      On  the  other  hand, 
s.  193  does  impose  a  substantial  penalty  upon  an  officer  concerned 
in  a  contract  made  with  the  board.      He  is  disqualified  from 
holding  or  continuing  in  any  office  under  the  Act,  and  is  made 
liable  to  pay  502.    It  is  said  that  the  penalty  might  be  wholly 
inadequate  to  the  offence,  if  the  contract  was  a  large  and  im- 
portant one. .   There  might  be  cases  in  which  the  penalty  would 
be  inadequate,  but  it  does  not  follow  that  the  legislature  has 
thought  fit  to  provide  against  all  possible  cases.     When  one 
considers  the  position  of  the  officers  of  a  local  authority — ^such  as 
surveyors  and  the  like — it  does  not  seem  likely  that  they  would 
be  concerned  in  transactions  of  such  an  important  character  as  to 
render  the  sum  of  50Z.  an  inadequate  penalty  for  the  protection 
of  the  ratepayers.    I  am  therefore  of  opinion  that  the  effect  of 
s.  193  is  not  to  make  the  contract  void. 

« 

(1)  See  Todd  v.  Bobinwn,  ante,  p.  739. 
Vol.  XIV.  3  R  2 


918  QUEENS  BENCH  blVISION.                  VOL.  XIV. 

1885  In  the  result  the  learned  judge  gave  judgment  for  the  plaintiffs 

Mmu88  for  378Z. 

SHmLXT  JudffmerU  aecordingly. 


Local  BoABD. 


Solicitors  for  plaintiffs :  Keenj  Bogersi  &  Co. 

Solicitors  for  defendants :  Lamport  &  Trimnellf  Souihampion* 

W,  A. 


Xarek2n.  HURST  v.  TAYLOR  a>t)  Another. 

Negligence — lAahHit^ — Highway — Diversion — Owner  of  Land — Duty  U>  fence, 

A  duty  is  cast  upon  those  who,  in  the  exercise  of  statutory  powers,  diTert  a 
public  footpath,  to  protect,  by  fencing  or  otherwise,  reasonably  careful  persons 
using  the  footpath  from  injury  through  going  astray  at  the  point  of  dlTeraioiL 

Action  to  recover  damages  for  personal  injury  alleged  to  hare 
been  sustained  bj  the  plaintiff  through  the  defendants'  negli- 
gence. 

At  the  trial,  before  Day,  J.,  and  a  jury,  at  the  Manchester 
Summer  Assizes,  1884,  the  material  facts  proved  in  evidence  or 
admitted  were  as  follows : — 

The  defendants  were  contractors  employed  by  a  railway  com- 
pany to  construct  a  new  line.  The  private  Act  of  Parliament 
under  which  the  new  line  was  being  constructed,  authorized  the 
railway  company  to  divert  footpaths  for  that  purpose.  No  por- 
tions of  the  Act  were  relied  on  by  counsel  as  containing  kdj 
direction  with  respect  to  the  mode  of  diversion,  or  any  limitation 
upon  the  power  to  divert.  The  Act  incorporated  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

The  new  line  crossed  an  ancient  public  footpath  and  a  highway 
which  ran  in  a  direction  nearly  parallel  with  the  footpaths  The 
footpath  ran  over  an  open  moor  and  was  imfenced.  The  highway 
was  distant  about  eighty  feet  from  the  footpath  at  the  points 
where  the  new  line  crossed,  and  as  the  land  sloped  downwards 
from  the  footpath  towards  the  highway,  the  line  was  carried  over 
the  highway  by  means  of  embankments  and  a  bridge  with  abut- 
ments. The  defendants,  exercising,  as  was  conceded,  their  statu- 
tory right,  diverted  the  footpath  at  a  short  distance  from  the  new 


line,  sobstitutiQg/ioi  the  old  part  of  the  path  which  the  line  had 
cut  across,  a  new  path  nmning  od  to  the  highway. 

The  plaintiff,  about  9  p.m.  on  the  19th  of  January,  1884,  left 
a  iriqnd's  house  to  return  home  by  the  footpath.  The  night 
vas  dark.  On  arnving  at  the  place  where  the  diversion  had 
been  efTeoted,  infiteod  of  taking  the  new  and  substituted  path  she 
walked  along  the  old  footpath  on  to  the  railway,  and  having 
proceeded  for  a  short  distance  on  the  line,  fell  over  one  of  the 
abutments  of  the  bridge,  and  was  severely  injured.  The  evideoce 
given  for  the  plaintiff  shewed  that  there  was  nothing  to  prevent 
peisooB  using  the  footpath  from  contioning  along  the  old  part 
instead  of  dive^Jng  at  the  place  where  the  new  part  b^an,  and 
nothing  to  indicate  to  strangers  the  point  of  deviation,  and  that 
a  person  might  well  on  a  dark  night  continue  along  the  old  part 
of  the  path  en  to  the  railway  land. 

Bay,  J.,  nonsuited  the  plaintiff  on  the  gronnd  that  there  was 
no  evidence  for  the  jury  of  any  negligence  on  the  defendants' 
part. 

It  was  agreed  between  the  parties  that,  if  there  was  any  evidence 
for  the  jury  in  support  of  the  plaintiff's  case,  judgment  should  be 
entered  for  her  for  70L 

C.  A.  BusstU,  for  the  plaintiff,  moved  to  set  aside  the  nonsuit, 
and  enter  judgment  for  the  plaintiff.  It  was  the  defendants' 
duty  to  fence  the  footpath  at  the  place  where  it  denated  from 
the  old  path,  so  as  to  protect  persons  reasonably  using  it  from 
injury.  This  is  not  a  case  of  nuisance,  but  of  negligence  in  the 
performance  of  a  legal  duty.  The  defendants'  obligation  comes 
within  the  terms  of  the  proposition  enunciated  by  Brett,  M.R, 
in  Seaven  v.  Fender  (1),  that,  "  whenever  one  person  is  by  cir- 
comstances  placed  in  such  a  position  with  regard  to  another, 
that  everyone  of  ordinary  sense  who  did  think  would  at  once 
recognise  that  if  be  did  not  use  ordinary  care  and  skill  in  his  own 
conduct  with  regard  to  those  circumstances,  he  would  cause 
danger  of  injury  to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid  such  danger."  Here 
there  was  evidence  for  the  jury  that  persons  using  the  footpath 
(1)  II  Q.  B.  D.  at  p.  509. 


might  well,  owing  to  its  conditioD,  come  to  barm  on  a  dark  night 
~  at  the  place  of  diversion.    The  case,  therefore,  ought  to  have  been 
left  to  the  jury. 

MooTBom,  and  W,  WilU,  for  the  defendants.  The  nonsuit  ms 
right.  There  is  no  obligation  on  the  owner  of  land  near  a  high- 
way, to  fence  the  land  for  the  protection  of  persons  using  tiie 
highway,  unl^s  the  dangerous  point  be  either  on  the  highmf, 
or  so  near  thereto  as  to  be  substantially  the  same  thing,  and 
whether  the  point  be  dangerous  or  not  is  for  the  judge,  and  not 
the  jury :  Barnes  v.  Ward  (1) ;  Jordin  v.  Crwnp  (2) ;  Hardeaitlt  t. 
South  Yorkshire  B/iilioay  and  River  Dun  Co,  (3)  ;  W^ltiiuoa  t. 
Fairri^.  (4)  That  case  is  stronger  than  this,  because  there  ns  a 
distinct  invitation  to  the  porter  to  go  along  the  passage.  There 
was  no  duty  on  the  defendants  here  to  fence  the  dangeToiu 
point.  The  principle  upon  which  all  the  above  decisions  pio- 
ceeded  should  be  applied. 

[They  also  referred  to  Bavey  v.  London  <£  South  Waten  By. 
Co.  (5)] 

Manistt,  J.  I  have  come  to  the  conclusion  that  theie  was 
eridence  for  the  jury  in  this  case.  The  qnestion  which  Ues  st 
the  root  of  the  case  is  whether  oi  not,  where  a  person  esereismg; 
statutory  rights  diverts  a  public  footpath,  shutting  up  part  of  it 
and  substituting  a  new  path  for  that  part,  there  is  a  duty  oo  him 
so  to  construct  the  diversion  that  the  public  may  use  thefootpath 
in  its  diverted  condition  with  reasonable  safety.  I  am  of  opinion, 
as  a  matter  of  law,  that  the  duty  of  taking  reasonable  can  to 
protect  the  public  is  cast  upon  the  person  who  is  exercising  the 
statutory  right  to  divert  In  that  respect  this  is  diffeient  bom 
the  question  whether  there  is  any  obligation  to  fence  an  old  my 
long  dedicated  to  the  public.  It  is  a  question  of  fact  for  the  jury 
whether  or  not  due  and  reasonable  care  was  taken  to  protect  the 
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the  railway  along  the  old  part  of  the  path.    Whether  the  plain-  1885 

tiff  was  Tinder  all  the  circumstances  guilty  of  contributory  negli-  Hub8t 

gence  is  a  question  for  the  jury.     I  am  of  opinion  that  the  non-  t^yloh 
suit  was  wrong. 

LoPESy  J.  This  case  raises  a  novel  point  upon  which  there  is 
no  authority^  but  which  can,  I  think,  be  decided  upon  general 
principles  of  law  applicable  to  negligence.  The  law  appears 
to  me  this :  if  a  reasonably  careful  man  might  go  astray  in  the 
dark  at  the  point  of  diversion,  then  a  duty  is  imposed  upon  those 
who  under  statutory  powers  have  diverted  the  path,  to  use  reason- 
able means  to  protect  the  public  at  that  point.  I  think  two 
questions  should  have  been  left  to  the  jury  upon  this  part  of  the 
case :  first,  was  the  place  at  the  point  of  diversion  a  place  where 
a  reasonably  careful  man  might  go  astray  on  a  dark  night? 
secondly,  if  it  was,  did  the  defendants  use  reasonable  care  to 
protect  the  public  at  that  point  ? 

On  both  those  questions  I  think  there  was  evidence  upon  which 
the  jury  might,  though  I  do  not  say  they  should,  answer  in  the 
plaintiff's  favour.  In  determining  whether  the  nonsuit  was  right, 
the  evidence  in  support  of  the  plaintiffs  case  only  must  be 
looked  at.  I  am  of  opinion  that  there  was  evidence  for  the  jury 
in  support  of  her  case,  and  therefore  that  the  nonsuit  was  wrong. 

Motion  granted. 

Solicitors  for  plaintiff:  BoUon,  Bobbins,  Bu$Jc,  &  Co,^for  J,  Brad- 
bury,  Ashton-under^Lyne. 

Solicitors  for  defendants :  Buckley  &  Miller,  Staleybridge. 

W.  A. 
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1885  [IN  THE  COURT  OP  APPEAL.] 
April  29. 
EDWARDS  V.  HOPE. 


Practice — Set-off  for  Damages  or  Costs — Solicitor's  Lien — Cross  Judgments  t» 

Separate  Actions — Order  LXV,,  r,  14. 

The  Court,  upon  an  application  to  set-off  cross  judgments  in  distinct  actions 
are  entitled,  notwithstanding  Order  LXV.,  r.  14,  to  order  that  the  set-off  shall 
be  subject  to  the  lien  for  costs  of  the  solicitor  of  the  opposite  party — for  awftiming 
that  rule  14  applies  to  a  set-off  in  distinct  actions,  it  leaves  the  Court  a  discretion 
to  allow  the  set-off,  either  subject  to  or  notwithstanding  the  solicitor's  lien,  and 
if  it  has  no  application  the  Court  have  the  same  discretion  by  the  pracUce  pre- 
vious to  Reg.  Hil.  Term,  1853,  r.  63,  which,  since  the  repeal  of  that  rule  by 
the  new  rules,  is  revived. 

Motion  on  appeal  from  an  order  of  Smith,  J.,  at  chambers. 

It  appeared  that  in  July,  1884,  upon  the  trial  of  an  action 
brought  by  the  plaintiff  against  the  defendant  for  the  price  of 
goods  sold,  the  jury  found  that  credit  had  not  expired  when  the 
action  was  brought,  and  there  was  judgment  for  the  defendant. 
On  the  31st  of  July  the  plaintiff  commenced  a  fresh  action  for 
the  debt,  and  in  September  recoyered  judgment  for  the  amount 
with  costs,  making  together  70L  The  defendant's  costs  in  the 
first  action  haying  been  taxed  at  482.  Ss.  lOd.  against  the  plaintiff, 
an  order  was  obtained  from  the  master,  upon  the  appUcation  of 
the  plaintiff,  that  he  might  be  at  liberty  to  set  off  against  the 
defendant's  judgment  an  equiyalent  part  of  the  unsatisfied  judg- 
ment for  70Z.  The  defendant  appealed,  upon  an  affidayit  by 
his  solicitors  that  the  set-off  would  destroy  their  lien  for  costs 
incurred  in  the  first  action,  and  Smith,  J.,  yaried  the  order  by 
making  the  set-off  subject  to  the  solicitors'  lien. 

March  20.  J.  H.  Etherington  Smith,  for  the  plaintiff.  Under 
Eules  of  1883,  Order  LXV.,  r.  14,  "  a  set-off  for  damages  or  costs 
between  parties  may  be  allowed  notwithstanding  the  solicitor  s 
lien  for  costs  in  the  particular  cause  or  matter  in  which  the  set- 
off is  sought."  The  set-off  ought  to  haye  been  allowed  without 
regard  to  the  solicitor's  lien.  The  rule  applies  to  a  set-off  in 
distinct  actions,  as  in  the  present  case.    The  words  ''costs  in  the 


particular  cause  or  matter,"  mean  costs  due  to  the  solicitor  in  tke  I88fi 
cause  or  matter  iu  which  the  opposite  party  has  obtained  judg-  EDwinna 
zneut,  as  distinguished  from  costs  due  to  him  in  respect  of  other  hopb. 
matters.  If  the  rule  were  limited  to  a  setoff  in  the  same  action, 
it  would  have  been  unnecessary,  for  ^g.  Gen.  HiL  Term,  1S53, 
r.  63,  "  No  set-off  of  dam^es  or  costs  between  parties  shall  be 
allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the 
particular  suit  against  which  the  set-off  is  sought,"  goes  on,  "  pro- 
vided, nevertheless,  that  interlocutory  costs  in  the  same  suit, 
awarded  to  the  adverse  party,  may  be  deducted."  So  that  when  the 
new  rules  were  made,  cross  judgments  in  the  same  action  could 
be  set  off  without  regard  to  the  solicitor's  lien.  This  further 
appears  from  Newlon  v,  Newton  (1) ;  Alliance  Bank  v.  Holjord.  (2) 
The  late  Master  of  the  Bolls  in  Pringle  v.  Gloag  (3)  had  occasion 
to  consider  Reg.  HiL  Term,  1853,  r.  63,  and  he  observes  upon 
the  injustice  of  allowing  the  solicitor's  lien  to  prevail  when  the 
opposite  party  has  substantially  succeeded,  and  at  the  same  time 
points  out  that  even  at  Common  Law  a  debt  or  damages  in  one 
action  may  be  set  off  against  costs  in  another  action.  Bule  14, 
was  probably  framed  in  consequence  of  these  observations,  with 
the  object  of  removing  the  previous  restrictious,  and  giving 
the  Court  in  all  cases  of  set-off  a  discretion  to  supersede  the 
solicitor's  lien. 

H.  Tindal  AtMnMn,  for  the  defendant.  The  Court  has  no  power 
to  interfere  with  the  solicitor's  lien  in  the  action  against  which 
the  set-off  is  sought.    Bule  14,  has  reference  to  cross-claims  for 
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1885        merely  insists  upon  the  injustice  of  allowing  the  solicitor  to  assert 
Edwards    his  lien  in  an  action  in  which  his  client  has  substantially  fieiiled. 

Lopes,  J.  I  think  that  the  order  of  Smith,  J.,  was  right.  By 
Order  LXV.,  r.  14,  "  a  set-oflf  for  damages  or  costs  between  parties 
may  be  allowed,  notwithstanding  the  solicitor's  lien  for  costs  in 
the  particular  cause  or  matter  in  which  the  set-off  is  sought." 
Does  that  rule  apply  to  damages  and  costs  in  the  particular  cause 
or  to  damages  and  costs  in  independent  actions  ?  I  think  it  only 
applies  to  the  cause,  and  that  the  object  of  that  rule  was  to 
remedy  what  was  thought  to  be  a  defect  in  rule  63  of  HiL  Term,. 
1853,  viz.,  "  No  set-off  of  damages  or  costs  between  parties  shall 
be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the 
particular  suit  against  which  the  set-off  is  sought;  provided, 
nevertheless,  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party,  may  be  deducted."  In  my  opinion,  the  con- 
struction of  rule  14,  by  Smith,  J.,  was  right.  It  appears  to  me 
that  it  applies  to  the  same  subject-matter, — viz.,  damages  and 
costs  in  the  particular  suit — that  Beg.  Gen.  HiL  Term,  1853,  r.  63, 
applied  to»  But  assuming  that  our  construction  of  Order  LXY., 
r.  14,  is  incorrect,  and  that  it  gives  powers  to  supersede  the  soli- 
citor's lien,  the  question  is  whether  the  discretion  of  the  learned 
judge  was  rightly  exercised.  In  my  opinion  it  was.  I  cannot 
see  that  the  solicitors  in  this  case  have  done  anything  which 
justifies  us  in  coming  to  the  conclusion  that  they  ought  to  forfeit 
their  costs.  They  recovered  judgment  in  the  first  action.  K 
they  had  been  prompt  they  might  have  had  their  costs  taxed 
and  paid  before  the  judgment  in  the  second  action.  It  would  be 
very  hard  if,  under  the  circumstances  in  this  case,  we  were  to 
deprive  them  of  their  costs. 

Cave,  J.  I  am  of  the  same  opinion.  It  appears,  from  the 
judgment  of  James,  L.J.,  in  Ex  parte  Orifin,  In  re  Adams  (1)^ 
that  Lord  Eldon,  in  Hall  v.  Ody  (2),  expressed  his  surprise  at 
finding  that  it  was  the  practice  of  the  Court  of  Common  Pleas 
that  the  attorney  should  not  take  his  costs  out  of  the  fund  which 
by  his  diligence  he  recovered  for  his  client,  where  the  opposite 

(1)  14  Ch.  D.  37.  (2)  2  B.  &.  P.  28. 


party  was  entitled  to  a  set-off.  It  appeared  from  tbia  judgment  ib85 
that  there  was  a  practice  of  the  Courts  of  Common  Law,  in  the  Edwarm 
exerciBO  of  that  jurisdiction  which  every  Court  has  over  its  own  jj^ 
proceedings,  to  allow  one  judgment  to  be  set  off  against  another 
by  means  of  entering  satisfaction  of  the  smaller  judgment  in  pro 
tanto  satisfaction  of  the  larger  judgment.  The  practice  does  not 
seem  to  have  been  uniform  whether,  in  so  doing,  regard  would  be 
bad  to  the  solicitor's  lien  for  costs.  It  would  appear  from  Lord 
!Eldon's  judgment  that  the  practice  of  the  Common  Pleas  in  his 
time  was  to  allow  the  set-off  without  reference  to  this  lien.  It 
does  not  appear  to  have  been  the  practice  of  all  Courts,  and  cer- 
tainly not  of  the  Court  of  Chancery.  I  agree  with  the  interpre- 
tation of  rule  14  by  Lopes,  J.,  and  that  it  does  not  apply  here, 
and  does  not  interfere  with  the  previous  practice.  But  even  if 
we  held  that  it  did  interfere  with  the  previous  practice,  it  does 
not  do  so  to  the  extent  of  saying  that  the  contrary  practice  shall 
prevail,  but  merely  leaves  it  open  to  the  Court  to  say  what  is 
equitable.  Then  what  does  equity  require  here  ?  It  is,  of  course, 
for  the  plaintiff,  asking  for  equitable  interference,  to  shew  that 
equity  is  in  his  favour,  and  when  I  read  what  Lord  Eldon  saya 
in  Hall  v.  Ody  (1),  and  Lord  Justice  James  says  in  Ex  parte 
Qriffin  (2),  I  am  quite  clear  that  in  a  case  like  the  present  the 
equitable  considerations  are  not  at  all  In  favour  of  the  set-off. 
There  was  an  action  brought  which  the  verdict  shews  ought  not  to 
have  been  brought,  and  was  wrongly  and  unsuccessfully  brought, 
and  the  defendant  got  judgment  for  her  costs,  and  as  soon  as  she 
got  judgment  for  her  costs,  the  lien  of  the  solicitors  attached,  and 
probably,  if  they  had  used  due  diligence,  they  might  have  got 
their  costs  in  the  first  action  long  before  judgment  in  the  second 
action,  and  undoubtedly  the  second  action  would  not  have  been 
allowed  without  payment  of  the  costs  of  the  first.  Under  these 
circumstances,  is  there  any  equity  ?  I  think  there  is  none  at  all. 
The  balance  of  equity  is  in  favour  of  allowing  the  solicitors'  lien 
to  operate,  and  not  to  destroy  it.  I  think  the  order  of  the  learned 
judge  was  right,  and  that  the  application  must  be  dismissed  with 
costs. 

Motion  diamiised  with  eotts. 
J.  R. 
(1)  2  B.  A  P.  28.  (2)  1*  Ch.  D.  37. 


1885  The  plaintiff  appealed. 

Edwabds 
Hor«.  April  29.     J.  U.  ESierington  Smith,  for  the  plaintiff. 

H.  Tindal  Atliinson,  for  the  defendant. 
The  arguments  were  the  same  as  in  the  conrt  below. 

Beett,  M.K.  I  am  of  opinion  that  this  judgment  most  be 
affirmed.  Under  the  old  practice  in  the  common  law  cxiuita  no 
question  as  to  setting  off  damages  in  the  same  action  conld 
arise,  and  it  is  only  since  the  introduction  of  connter-claims  that 
such  a  set-off  is  possible.  The  Courts,  howerer,  alwa3rs  had  an 
equitable  jurisdiction,  for  the  purpose  of  preventing  absurdity  or 
injustice  in  cases  where  there  bad  been  judgments  for  damages 
between  the  same  parties  in  distinct  actions,  to  set-off  one  judg- 
ment against  the  other  and  to  allow  execution  to  issne  in  respect 
of  the  balance  only.  In  allowing  this  set-off  in  cross  actions  the 
Courts  of  Exchequer,  Queen's  Bench,  and  Common  Pleas  once 
had  a  different  practice  with  regard  to  the  solicitor's  lien,  and  the 
object  of  the  Eule  of  Hilary  Term  was  to  render  the  practice  of 
the  three  Courts  in  this  respect  uniform.  The  late  Master  of  the 
Eolls  had  to  consider  the  practice  after  the  Judicature  Acts  came 
into  operation,  in  Pringle  x.  Qloag  (1),  where  the  application  was 
to  set  off  a  debt  against  costs,  both  of  which  were  due  under  the 
same  award,  and  he  points  out  the  injustice  which  would  result  if 
the  assertion  of  the  solicitor's  lien  caused  the  successful  party  to 
pay  the  losing  party's  costs.  What  he  says  would  apply  to  this 
case  if  the  claims  were  in  the  same  action  instead  of  being  in 
distinct  actions.  But  however  this  may  be.  Order  LXV.,  r.  14, 
supersedes  the  old  practice  under  R.  G.  H.  T.  1853,  r.  63.  Rule  14, 
says  that  a  set-off  for  damages  or  costs  between  parties  may  be 
allowed,  notwithstanding  the  solicitor's  lien  for  costs  in  the  par- 
ticular cause  or  matter  in  which  the  set-off  is  sought.  Whether 
this  rule  does  or  does  not  apply  to  cases  where  the  setoff  is 
claimed  in  different  actions  the  same  results  follow.  If  it  does, 
the  Court  has  a  discretion  whether  or  not  it  shall  allow  the  set-off. 
If  it  does  not,  the  old  practice  before  the  rule  of  1853  remains,  by 
which  the  Court  had  a  discretion  to  order  what  it  considered  just 

(1)  10  Ch.  D.  676. 


with  regard  to  the  solicitor's  lien.    In  the  present  ease  the  Conrt       1885 

has  exercised  ita  discretion  and  allowed  the  solicitor's  lien,  and  I  Edwards 

think  this  was  just  and  equitable,  and  that  this  order  must  g*^ 
stand. 

Baggallat,  L.J.  I  am  of  the  same  opinion.  It  is  unnecessary 
to  decide  whether  rule  14  of  Order  LXV.,  or  the  37th  sub-s.  of 
rule  27  of  the  same  order,  gave  the  Court  a  discretion  to  protect 
the  sohcitor's  lien  where  the  set-off  is  claimed  in  distinct  actions. 
If  it  were  necessary  to  decide  whether  Order  LXV.,  r.  14,  applies 
to  a  set-off  in  respect  of  distinct  and  separate  actions  I  should 
wish  for  more  time  to  consider  the  question.  But  if  it  does  not 
apply  the  practice  before  any  rules  were  made  on  the  subject 
contiQues  in  force  and  enables  the  Court  to  exercise  the  same 
discretion  as  if  it  actually  applied. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  Courts  before 
the  present  rules  had  an  equitable  jurisdiction  to  set  off  against 
each  other  cross  judgments  in  the  same  action  or  in  different 
actions  and  in  the  same  or  in  different  courts.  The  old  practice 
is  explained  in  Chitty's  Practice,  8th  ed.,  p.  625 ;  and  it  appears 
that  in  consequence  of  a  diversity  in  the  practice  of  the  Court 
of  Queen's  Bench  and  that  of  the  other  courts,  rule  93  of  2  Wm.  4, 
■was  passed,  which  is  in  the  same  terms  as  rule  63  of  the  Bules  of 
Hilary  Term,  1853,  and  which  protected  the  solicitor's  hen  where 
the  set-off  was  asserted  in  different  actions.  This  rale  is  swept 
away  by  the  new  rules,  and  rule  14,  of  Order  LXY.  says  that  a 
set-off  for  damages  ox  costs  "  may "  be  allowed  between  parties 
notwithstanding  the  lien  of  the  solicitor  in  the  particular  cause 
or  matter  in  which  the  set-off  is  sought.  It  has  been  argued 
that  this  rule  does  not  apply  to  cross  judgments  in  separate 
actions ;  but  in  whichever  way  wo  construe  the  role  it  seems  to 
me  that  the  Court  in  allowing  the  set-off  is  at  liberty  to  impose 
such  terms  as  it  thinks  reasonable  and  just.  If  we  interpret  the 
rule  as  applying  only  to  a  set-off  in  the  same  action  it  has  no 
application  to  the  present  case,  and  rule  63,  of  Hilary  Term,  1853, 
having  been  abrogated,  the  old  equitable  jurisdiction  of  the  Conrt 
is  revived.    If,  on  the  other  hand,  rule  14,  is  taken  to  apply  to  a 
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set-oflf  in  diflferent  actions,  the  Court,  by  the  express  terms  of  the 

rule,  has  a  discretion  as  to  the  terms  on  which  the  set-off  is  to 

be  allowed.    Either  way,  therefore,  the  Court  below  was  at  liberty 

to  exercise  its  discretion,  and  we  ought  not  to  interfere  unles 

we  can  see  that  this  discretion  was  wrongly  exercised,  which  we 

certainly  can  not. 

Oi'der  affirmed* 

Solicitors  for  plaintiff:  Dubois,  Beid,  &  Williams. 

Solicitors  for  defendant :  Lindsay,  Mason,  Qreenfield,  it  Mason, 

A.  P.  S. 


Jforcft  21.     SELLORS  v.  THE  LOCAL  BOARD  OF  HEALTH  FOB  MATLOCK  BATH. 


Local  Oovemment  Acts — Nuisance — Urinal — Public  Health  Act,  1875  (38  Jt  39 
Vict.  c.  55),  88.  39, 149,  264,  308 — Compensation — MandcUory  Injunction — 
Public  Highway, 

A  local  board,  assuming  to  act  under  the  authority  of  s.  39  of  the  PuUic 
Health  Act,  1875  (38  Sc  39  Vict.  c.  55),  erected  a  public  urinal  partly  upon  a 
highway  and  partly  upon  a  strip  of  land  belonging  to  the  plaintiff,  and  so  near 
to  other  adjoining  land  of  the  plaintiff  as  to  be  a  nuisance  to  her  and  her 
tenants  and  to  depreciate  the  value  of  her  property : — 

Held,  that  the  plaintiff  was  entitled  to  a  mandatory  injunction  to  restnun  the 
board  from  continuing  the  urinal  upon  her  land  or  so  near  thereto  as  to  cause 
injury  or  annoyance  to  her  or  her  tenants : 

Held  also,  that  it  was  not  a  matter  in  respect  of  which  the  plaintiff's  remedy 
was  by  compensation  under  s.  308  of  the  Act. 

In  such  a  case  notice  of  action  under  s.  264  is  not  required. 

Abutting  upon  the  highway  the  plaintiff  had  land  upon  which  an  inn  and 
some  stabling  were  erected.  These  stood  back  from  the  highway,  and  in  firont 
of  them  was  an  open  space  (forming  part  of  the  same  land)  which  had  been  left 
open  to  and  on  a  level  with  the  highway  until  the  defendants  in  ex^cise  of 
their  powers  under  s.  149  of  the  Act,  and  for  the  convenience  of  the  puUk, 
placed  kerb-stones  and  a  raised  foot-path  at  the  side  of  the  highway^  leaving 
openings  so  that  carriages  could  still  pass  at  convenient  places  to  and  Iran  the 
plaintiff's  land  and  premises : — 

Held,  that  the  plaintiff  was  not  entitled  to  a  mandatory  injunction  directing 
the  defendants  to  remove  the  kerb-stones,  and  that  in  the  absence  of  any  un- 
reasonable conduct  the  remedy  for  any  injury  caused  by  the  kerb-stimes  would 
be  by  compensation  under  s.  308  of  the  Act. 

Action  for  an  injunction  to  restrain  the  continuance  of  a 
nuisance  by  erecting  a  public  urinal  upon  a  highway  adjoining 
land  and  premises  belonging  to  the  plaintiff,  and  to  restrain  the 
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continuance  of  certain  kerb-stones  erected  on  the  highway  so  as        1885 


V. 

Matlook 

Bath 

LooalBoabi. 


t^o  obstrnct  the  entrance  to  the  plaintiff's  premises  at  some  por-  ~  sellobb 
lions  of  her  frontage. 

The  cause  was  tried  before  Denman,  J.,  at  the  last  assizes  at 
Derby,  when  the  entry  of  judgment  was  reserved  for  further  con- 
sideration. The  facts  can  be  sufficiently  collected  from  the 
judgment. 

March  14,  1885.  Dugdale,  Q.C.,  and  Appleton,  for  the  defen- 
dants. If  this  be,  as  it  is  submitted  it  is,  substantially  an  action 
for  a  trespass,  the  board  were  entitled  to  a  notice  of  action  under 
8.  264  (1)  of  the  Public  Health  Act,  1875,  though  it  seems  it  is 
otherwise  if  it  be  substantially  a  claim  for  an  injunction  only: 
Flower  y.  Law  Leyton  Local  Board.  (2)  The  89th  section  enacts 
that  any  urban  authority  may,  if  they  think  fit,  provide  and  main- 
tain, in  proper  and  convenient  situations,  urinals,  waterclosets,  &c., 
and  other  similar  conveniences  for  public  accommodation;  and 
8.  308  provides  the  appropriate  remedy  for  any  damage  to  indi- 
viduals. (3)  The  case  of  Vernon  v.  8t  James,  Westminster  (4), 
which  will  be  relied  on  for  the  plaintiff,  is  distinguishable,  on  the 
ground  that  the  Act  of  1855  (18  &  19  Vict.  c.  120)  did  not  con- 
tain a  clause  for  compensation  in  the  large  terms  of  s.  308  of  the 

(1)  "  A  writ  or  process  shall  not  be      menced  within  six  months  next  after 


sued  out  against  or  served  on  any 
local  authority,  or  any  member  thereof, 
or  any  officer  of  a  local  authority  or 
person  acting  in  his  aid,  for  anything 
done  or  intended  to  be  done  or  omitted 
to  be  done  under  the  provisions  of  this 
Act,  until  the  expiration  of  one  month 
after  notice  in  writing  has  been  served 
on  such  local  authority,  member, 
officer,  or  person,  clearly  stating  the 
cause  of  action  and  the  name  and 
place  of  abode  of  the  intended  plaintiff 
and  of  his  attorney  or  agent  in  the 
cause :  and  on  the  trial  of  any  such 
action  the  plaintiff  shall  not  be  per- 
mitted to  go  into  evidence  of  any 
cause  of  action  which  is  not  stated  in 
the  notice  bo  served :  and  unless  such 
notice  is  proved  the  jury  shall  find  for 
the  defendant : 
''Every  such  action  shall  be  com- 


the  accruing  of  the  cause  of  action, 
and  not  afterwards." 

(2)  5  Ch.  D.  347. 

(3)  Sect.  308  enacU  that,  "where 
any  person  sustains  any  damage  by 
reason  of  the  exercise  of  any  of  the 
powers  of  this  Act  in  relation  to  any 
matter  as  to  which  he  is  not  himself 
in  default,  full  compensation  shall  be 
made  to  such  person  by  the  local 
authority  exercising  such  powers ;  and 
any  dispute  as  to  the  fact  of  damage 
or  amount  of  compensation  shall  be 
settled  by  arbitration  in  manner  pro- 
vided by  this  Act  [s.  179],  or,  if  the 
compensation  claimed  does  not  exceed 
the  sum  of  201.,  the  same  may  at  the 
option  of  either  party  be  ascertained 
and  recovered  before  a  court  of  sum- 
mary jurisdiction  " :  see  s.  4. 

(4)  16  Ch.  D.  449. 
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1885        Act  now  in  question.    And  see  Mersey  Docks  and  Sarlour  Board  v. 

Selloes     Oibls  (1) ;  Metropolitan  Asylum  District  v.  Hill.  (2)    The  eyidence 

^  ^'  shewed  that  the  urinal  was  a  great  accommodation  to  the  public, 

Bath       and  the  situation  a  proper  and  convenient  one. 
Local  BoABD.       ^-^  -r      -r^        .  i  t  •     * 

[Dekman,  J.  Does  it  not  cease  to  be  proper  and  conyement 
when  it  causes  a  ntdsance  ?] 

The  local  board  are  the  proper  persons  to  determine  as  to  the 
propriety  and  convenience  of  the  site  for  an  erection  of  this  kind. 
It  is  only  in  a  very  strong  case,  and  where  there  is  no  other 
available  remedy,  that  the  Court  will  interfere  by  injunction: 
Story's  Equity  Jurisprudence,  §  864 ;  Ooodson  v.  Bichardson.  (3) 
The  91st  section  of  the  Public  Health  Act,  1875,  defines  a 
nuisance  to  be  something  ^^  injurious  to  health ; "  and  s.  96  and 
subsequent  sections  contain  provisions  for  its  abatement :  /Scar- 
horough  Corporation  v.  Scarborough  Sanitary  Authority.  (4)  As 
to  the  kerb-stones,  the  board,  in  raising  the  path  in  the  manner 
described,  were  clearly  acting  within  the  scope  of  their  authority 
under  s.  149. 

MeHoTy  Q.Cf  and  W.  Graham,  for  the  plaintiff.  The  plaintiff 
does  not  seek,  nor  is  she  bound  to  do 'so,  damages  or  compensa- 
tion for  the  trespass  complained  of;  but  she  claims,  as  she  has  a 
clear  right  to  do,  an  injunction  to  restrain  the  board  from  con- 
tinuing the  existence  of  an  undoubted  nuisance,  and  therefore  no 
notice  of  action  was  necessary.  There  is  no  pretence  for  saying 
that  the  plaintiff  could  have  any  adequate  remedy  under  the 
clause  for  compensation  in  the  Act.  Sect.  308  only  applies  where 
the  thing  complained  of  is  something  done  upon  a  public  high- 
way :  it  cannot  give  the  board  a  right  to  commit  a  trespass  upon 
private  property,  nor  to  make  such  an  erection  as  this  even  upon 
a  public  highway  where  it  will  be  a  nuisance  to  an  adjoining 
land-owner.  The  case  of  Vernon  v.  8t.  James,  Westminster  (5)  is 
a  distinct  authority  to  shew  that  such  an  erection  as  this  can  only 
be  placed  even  upon  land  vested  in  the  local  authority  where  the 
interests  of  individuals  will  not  be  prejudiced  thereby. 

Cur.  adv.  vuU. 

(1)  Law  Bep.  1  H.  L.  93.  (3)  Law  Bep.  9  Oh.  App.  221. 

(2)  6  App.  Cas.  193.  (4)  1  Ex.  D.  344. 

(5)  16  Ch.  D.  449. 


1885.  March  21.    Deidian,  J.    This  wab  so  actioa  for  an  in-        1S85 
JQQction  Id  respect  of  two  matters  of  complaint, — first,  the  erection     Sellow 
and  continuance  of  a  pnblic  urinal  said  to  be  erected  wholly  or    ha'^xx 
partly  on  the  plaintiff's  land,  and  alleged  to  he  a  nnisance,— and       s*™ 
secondly,  the  placing  and  continning  kerb-stones  in  iront  of  the 
plaintiff's  property,  so  as  to  prevent  free  access  by  carriages  to 
that  property. 

The  plaintiff  is  owner  in  fee  of  a  triangular  piece  of  ground  at 
IVIatlock  Bath.  She  took  under  the  will  of  one  Pearson,  her 
father,  who  died  in  February,  1884.  This  triangular  piece  of 
ground  lay  between  three  roads ;  one  (which  I  will  call  the  base 
of  the  triangle)  was  the  main  road  from  Derby  to  Bakewell, 
which  had  been  Tested  in  turnpike  tmstees  until  the  expiration 
of  the  trust,  which  happened  at  some  time  in  1868 ;  another  was 
a  road  running  up  a  very  steep  hill,  and  parted  from  the  first- 
mentioned  road  and  the  plaintiff's  land  by  a  very  high  retaining- 
wall ;  this  formed  the  upper  and  left-hand  boundary  of  the 
triangular  piece :  the  upper  and  right-hand  boundary  was  another 
road  sloping  up  towards  the  same  point  as  the  road  last  described, 
and  joining  it,  so  as  to  inclose,  with  the  base,  a  triangle  of  about 
330  square  yards,  or  about  eighteen  yards  square.  The  triangular 
piece  was  exceedingly  steep,  sloping  down  to  the  main  road. 
Originally,  a  small  stream  hod  fonnd  its  way  out  of  the  plaintiffs 
land  into  the  turnpike  road,  but  the  plaintifTs  father,  Pearson, 
finding  that  the  water  had  petrifying  powers,  had  covered  ot« 
that  portion  of  the  slope  from  which  the  water  trickled  into  the 
stream,  so  as  to  make  a  Idnd  of  basin  or  well,  for  the  convenient 
petrifaction  of  barristers'  wigs  and  other  interesting  objects 
mentioned  in  the  evidence. 

There  was  a  conflict  of  evidence  as  to  the  original  boundary  of 
the  triangle  at  its  base:  but  I  think  that  the  most  accurate 
account  of  the  matter  was  that  given  by  the  witnesses  for  the 
plaintiff,  and  that  the  following  was  the  state  of  things : — Pearson 
bought  the  land  in  1864.  At  that  time  it  sloped  gradually  down 
to  the  road  at  the  base  of  the  triangle  without  any  clearly  defined 
boundary  to  separate  it  from  the  road.  Three  or  four  years 
afterwards,  and  more  than  twelve  years  before  action  brought. 
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1885  and  when  the  road  at  the  base  was  still  vested  in  the  turnpike 

Sellobs  trustees,  Pearson  cut  away  some  three  feet  of  the  slope,  and  built 

Matlock  ^  stone  retaining-wall  about  three  feet  high  all  along  the  length 

Bath  Qf  the  base  of  the  triangle.    But  he  left  about  three  feet  in 

IjOCAL  BOABD.  ° 

width  outside  the  wall,  and  put  stones  into  the  ground  at  that 
distance  £rom  the  wall  so  as  to  mark  and  with  the  intention  of 
marking  the  original  boundary  of  his  property  as  between  it  and 
the  turnpike-road.  He  at  the  same  time,  instead  of  prolonging 
this  wall  in  a  straight  line  until  it  joined  the  high  retaining  wall 
carrying  the  road  on  the  left  side  of  his  triangular  piece,  cut  off 
a  small  acute  angle  on  the  left-hand  corner  of  the  base  by  build- 
ing a  short  wall  turning  at  an  obtuse  angle  towards  the  high 
retaining-wall,  thus  leaving  a  small  portion  of  his  land  outside 
the  wall.  The  urinal  complained  of  is  built  partially  on  this 
small  portion ;  and,  if  the  three  feet  outside  the  plaintiff's  re- 
taining wall  are  still  the  plaintiff's  property,  the  urinal  is  almost 
wholly  on  the  plaintiff's  property. 

The  defendants  contended  that  the  plaintiff  had  no  right  to 
any  of  the  land  outside  the  wall,  because  by  the  building  of  the 
wall  he  had  dedicated  the  land  as  a  part  of  the  highway  to  the 
public.  I  do  not  think  I  can  so  presume  from  the  evidence  in 
the  case.  After  the  building  of  the  wall,  there  was  evidence, 
which  I  believe,  that  for  some  time,  and  within  twelve  years, 
Pearson  had  more  than  once  been  asked  for  and  granted  per- 
mission to  owners  of  donkeys  to  allow  their  donkeys  to  stand  on 
the  small  acute-angled  triangular  piece  outside  the  retaining 
wall  and  its  continuation;  and  it  was  proved  that  the  stones 
placed  by  him  to  mark  the  old  boundary  were  continued  in  their 
places  until  a  short  time  before  the  present  disputes  arose.  The 
plaintiff's  brother  swore  that  he  originally  placed  the  stones,  by 
his  father's  instructions,  mth  the  intention  of  preserving  the 
boundary,  and  that  the  object  of  turning  the  wall  in,  instead  of 
continuing  it  in  a  straight  line,  was,  to  enable  steps  to  be  made 
upon  and  from  the  small  acute-angled  piece  up  to  the  ground 
which  was  flush  with  the  top  of  the  wall,  to  give  access  to  con- 
templated buildings.  I  am  therefore  of  opinion  that  there  is  no 
ground  for  holding  that  the  plaintiff's  predecessor  in  title  had 


dedicated  the  I&od  to  the  public  in  aucti  a  way  as  to  justify  the       18S5 


defendants  in  treating  it  as  part  of  the  highway.    The  defend-      Bellors 

ants,  therefore,  in  1883,  erected  the  nrinal  mainly  or  partly  on     ^^.^^ook 

the  plaintiffs  land.  ,     b*^b 

Local  Boabs. 
The  plaintiff's  evidence  has  also  satisfied  me  that  the  nrinal  is 

a  nuisance  of  which  the  plaintiff  has  a  right  to  complain.  In 
the  plaintiffs  wall,  at  a  distance  of  only  forty  feet  from  the  nrinal, 
is  a  door,  erected  by  Peaiaon,  which  forms  the  entrance  to  the 
petrifying  well.  Along  the  whole  length  of  the  wall  up  to  the 
urinal,  about  six  inches  outside  the  original  line  of  stones  placed 
by  Pearson,  the  defendants  have  laid  a  line  of  kerb-stones,  raised 
above  the  level  of  the  high  road  and  forming  the  outside  of 
a  raised  foot-path  adjoining  the  wall,  and  terminating  at  the 
urinal.  This  urinal  projects  into  the  road  considerably  further 
tbau  the  wall,  and  is  plainly  visible  from  the  entrance-door  of 
the  well ;  and  the  evidence  satisfies  me  that  in  hot  weather,  and 
when  Matlock  Bath  is  much  crowded  with  visitors  by  escunion 
traiits,  the  uiinal  creates  a  serious  nuisance  injurious  to  the 
occupiers  of  the  well ;  and  that,  if  allowed  to  remain,  it  would 
seriously  diminish  the  value  of  the  plaintiff's  land.  There  was 
evidence  of  the  tenants  of  the  well  and  others,  which  I  believe, 
that  persons  intending  to  visit  the  weU  bad  mistaken  the  odour 
of  the  nrinal  for  that  of  the  well  itself,  and  turned  away  from  the 
door  in  consequence.  It  must  also  be  admitted  that  an  erection 
of  this  sort,  however  convenient  to  one  of  the  sexes,  would  be 
proportionately  repulsive  to  the  other;  and  that  a  raised  foot- 
path ending  with  such  an  erection  would  have  a  tendency  to 
increase  that  repulsiveness,  by  unduly  obstructing  the  path 
opposite  to  the  door  of  the  well.  It  was  also  proved  by  witnesses 
on  both  sides  that  at  times  foul  Uquid  had  flowed  from  the  urinal 
dotvu  close  to  the  door  of  the  plaintiffs  petrifying  well.  Several 
highly  respectable  witnesses  gave  their  opinion  that  the  urinal  in 
question  was  a  great  boon  to  the  public ;  and  I  have  no  doubt 
that  it  is  a  great  advantage  to  excursionists,  and  that  the  board 
has  been  influenced  by  no  improper  mftive  in  what  it  has  done 
in  the  matter ;  but  I  have  also  no  doubt  that  the  urinal  in  ques- 
tion is  erected,  partly  at  all  events,  on  the  plaintiff's  land,  and 
Vol.  XIV.  3  8  i 
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~  Sellors  ^®ld  to  be  a  nuisance  in  Vernon  v.  St  James^s^  WestnUnsier,  (1) 
MattLock        ^^  ^^  contended  by  Mr.  Dugdale,  and  Mr.  Appleton,  for  the 

Bath  defendants  that  no  injunction  could  be  granted  because  notice 

Local  Board.  ,  . 

of  action  had  not  been  given,  and  because  the  action  had  not 
been  brought  within  six  months  of  the  act  done,  and  that  s.  264 
of  the  Public  Health  Act,  1875,  applied.  But  it  is  now  well 
settled  that  that  section  affords  no  answer  to  an  action  for  an 
injunction  to  restrain  a  nuisance :  Flower  v.  Low  Leyton  Local 
Board  (2)  :  and  I  cannot  draw  any  distinction  between  the  case 
of  an  injunction  founded  on  a  trespass  or  an  actionable  nuisance, 
and  any  other  sort  of  injunction,  as  I  was  invited  to  do. 

It  was  also  contended  that  s.  308  applied,  and  that  the  remedy 
was  by  compensation,  and  not  by  action.  This  would  be  so^  if 
the  Act  contained  any  powers  for  the  board  to  erect  urinals  upon 
private  ground :  but  there  are  none.  Nor  do  I  think  that  it  caa 
be  contended,  after  the  decision  in  Vernon  v.  St  Jafnes\  Wesi- 
minster  (1),  though  decided  upon  somewhat  different  language, 
that  the  power  given  by  s.  39  of  the  Act  of  1875  to  erect  urinals 
in  ^^ proper  and  convenient  places"  carries  with  it  a  right  to 
create  a  nuisance  without  being  liable  to  an  action.  Indeed,  I 
think  the  language  of  the  section  there  relied  on  was  more  favor- 
able to  the  local  authority  than  the  words  of  s.  39. 

I  am  for  these  reasons  of  opinion  that  the  plaintiff,  who  was 
bound  to  protect  the  interests  of  her  lessees,  is  entitled  to  an 
injunction  restraining  the  defendants  from  continuing  the  uiinai 
upon  the  plaintiff's  land  or  so  near  to  it  as  to  cause  a  nuisance  to 
the  plaintiff,  her  tenants  or  lessees. 

As  to  the  rest  of  the  plaintiff's  claim,  I  think  it  is  much  less 
substantial.  Besides  the  triangular  piece  of  land,  she  has  some 
land  and  buildings  abutting  upon  the  same  high  road,  consistincr 
of  an  inn  and  some  stables.  These  stand  back  from  the  road, 
and  in  front  of  them  is  a  space  which  has  been  left  open  to 
and  on  a  level  with  the  road  until  recently,  when  the  defendants 
made  a  foot-path  on  the  road  outside  the  plaintifi*s  land,  with 
raised  kerb-stones,  but  left  openings  so  that  carriages  can  still 
go  in  from,  and  out  into,  the  road,  but  not  at  every  part  of  the 
(1)  16  Ch.  D.  449.  (2)  6  Ch.  D.  347. 


l>oimdaz7  as  heretofore.    The  pluntiff  coDtended  that  this  was       18S5 
an  intfirference  with  her  right  to  have  access  for  all  poiposes  to     sblloos 
every  portion  of  the  highway  adjoining  her  property.  Matlock 

The  defendants  as  to  this  cause  of  action  relied  npon  e.  149  of  ,  ^atb 
-the  Act ;  and  I  think  that  that  section  does  give  the  defendants 
power  to  do  what  they  have  done.  The  words  are  very  large,  and 
apply  to  all  "  streets  being  highways  repairable  by  the  inhabi- 
i^ants  at  large."  That  this  is  snch  a  highway,  I  cannot  doubt. 
It  was  a  turnpike-road  but  ^e  trosts  have  expired,  and  it  is 
part  of  the  mun  rood  from  Manchester  to  Derby.  It  is  therefore 
vested  in  the  board,  and  placed  under  its  control  by  s.  149.  Then, 
that  section  provides  that  "  the  urban  authority  ahaB  from  time 
to  time  cause  all  snch  streets  to  be  leTelled,  paved,  altered,  and 
repaired,  as  occasion  may  require ; "  and  that  "  they  may  from 
time  to  time  cause  the  soil  of  such  street  to  be  raised,  lowered,  or 
altered  as  they  may  think  fit ;  and  may  place  and  keep  in  repair 
fences  and  posts  for  the  safety  of  foot-passengers."  Looking  at 
the  whole  of  the  clause  together,  I  think  it  cannot  be  contended 
that  wherever  any  person  has  land  adjoining  the  road  which  has 
remained  ondistinguished  from  the  road,  perhaps  for  centuries, 
"he  can  as  a  matter  of  course  restrain  ihe  local  authorities  from 
making  a  raised  foot-path  for  the  accommodation  of  the  public  on 
a  part  of  the  road  which  is  vested  in  them,  merely  because  by 
so  doing  they  may  render  it  impossible  for  the  time,  for  the  owner 
of  the  land,  to  draw  up  a  carriage  close  to  the  exact  boundary 
of  bis  land,  or  to  enter  his  land,  at  every  inch  of  the  boundary. 

I  am  of  opinion  that  this  is  a  case  in  which  the  land-owner's 
remedy,  at  all  events  in  the  absence  of  any  unreasonable  conduct 
on  the  part  of  the  local  authority,  is,  to  claim  compensation  under 
s.  308  of  the  Act.  Moreover,  I  am  of  opinion  in  this  case  that  no 
substantial  injury  has  been  done  to  the  plaintiGT  by  the  kerb-stones 
complained  of.  As  to  this  part  of  her  claim,  theiefoie,  I  decline 
to  make  any  order  restraining  the  defendants. 

With  regard  to  the  costs,  I  think  that  they  must  be  paid  by 
the  defendants  so  far  as  the  general  costs  of  the  action  and  the 
costs  of  the  part  upon  which  the  plaintiff  has  succeeded  are 
concerned :  but,  so  &r  as  the  defendants  have  been  put  to  any 
costs  by  resisting  the  claim  for  the  discontinuance  of  the  existing 
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SsLLOBs     costs  allowed  to  the  plaintiff. 

«.  JudgmenJt  accordingly. 

Matlock 

LocM.^^ARD.     Solicitors  for  plaintiff:  Bromdow  dt  Howe,  for  Broiffn  <t  Aini- 

worth,  Stockport. 

Solicitors  for  defendants :  Le  Biche  dt  Son,  for  T.  H.  NeuMdy 

MathcJc,  Bath. 

J.S. 


j^efc.  27.  I™  THE  COURT  OF  APPEAL.] 

Ex  PABTB  SALAMAN.    In  be  SALAMAN. 

jBankruptcif — Order  of  Discharge — Condition — '^Rcuh  and  haxardoua- tpeeula- 
tions" — Conduct  of  Bankrupt  before  Commencement  of  Act — Betro^>edivi 
Effect  of  Act— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  ».  28 — Co^— 
Appeal, 

Upon  an  application  by  a  bankrupt  under  s.  28  of  the  Bankruptcy  Act,  1883, 
for  an  order  of  discharge,  the  Court  may  take  into  consideration  conduct  of  iht 
bankrupt  of  the  nature  mentioned  in  sub-s.  3,  though  it  took  place  before  the 
commencement  of  the  Act,  and  in  that  sense  s.  28  is  retrospectire. 

In  re  White  (9  L.  T.  (N.S.)  702)  explained  and  distinguished. 

A  solicitor  who  had  no  capital  of  his  own  bought  land  in  the  city  of  Londoo 
by  means  of  money  which  he  borrowed  on  the  security  of  mortgages  of  the 
land,  his  intention  being  to  sell  it  at  an  adyanced  price.  He  afterwards  borrowed 
more  money  on  a  further  mortgage  for  the  purpose  of  building  on  the  IsaL 
The  land  was  valued  by  professional  valuers  at  considerably  more  than  the 
amount  borrowed.  He  was  imable  to  sell  or  to  let  the  property,  and  he  became 
a  bankrupt : — 

Held,  that  he  had  been  guilty  of  **  rash  and  hazardous  speculations,"  and  that 
the  registrar  was  right  in  granting  him  an  order  of  discharge  subject  to  the 
condition  that,  after  setting  aside  out  of  his  earnings  300?.  a  year  for  the  main- 
tenance of  himself  and  his  family,  he  should  pay  over  to  the  official  receiver  the 
balance  of  his  earnings,  tmtil  he  should  have  paid  10s,  in  the  pound  on  all  tht? 
debts  which  had  been,  or  might  be,  proved  in  the  bankruptcy. 

Creditors  served  with  notice  of  an  appeal  by  a  bankrupt  from  an  order  gruit- 
ing  him  a  conditional  discharge  will  not  be  allowed  their  costs  of  appearing  oa 
the  hearing  of  the  appeal  when  the  official  receiver  or  trustee  appears. 

Appeal  from  an  order  made  by  Mr.  Registrar  Pepys,  granting 
a  bankrupt  a  conditional  order  of  discharge. 

J.  S.  Salaman  was  a  solicitor.  On  the  4th  of  August,  1884.  a 
receiving  order  was  made  against  him  on  his  own  petition.  By 
his  statement  of  affairs^  made  on  the  21st  of  August,  18S4,  it 


appeared  that  he  owed  to  fully^  secured  creditors  56,2841.  15s.  2d,, 
±h.G  estim&ted  value  of  their  securities  being  60,284/.  15a.  2d., ' 
leaving  a  surplus  of  4000Z. ;  and  to  partly  secured  creditors 
26,7592. 16«.  6d.,  less  the  above  4000/.  estimated  surplus,  leaviug 
a  balance  of  22,759Z.  16a.  Gd.  This  with  other  unsecured  debts 
brought  the  total  of  his  unsecured  debts  to  34,502/.  Oi.  Sd.  He 
estimated  his  assets  at  nil.  On  the  20th  of  August  an  order  was 
made  for  the  administration  of  the  estate  in  a  summary  manner 
pursuant  to  s.  121  of  the  Bankruptcy  Act,  1883.  On  the  4th  of 
September,  1884,  the  debtor  was  adjudicated  a  bankrupt,  and  the 
official  receiver  became  trustee  in  the  bankruptcy.  On  the  Slst 
of  October  the  official  receiver  made  a  report  to  the  Court  as 
follows : — 

"  Tiiat  having  regard  to  s.  28  the  ofBcial  receiver  has  no  reason 
to  believe  that  the  debtor  has  committed  any  misdemeanor  under 
this  Act,  or  Fart  II.  of  the  Debtors  Act,  1869,  or  any  amendment 
thereof. 

"  That  ^e  greater  part  of  the  indebtedness  of  the  honkropt 
appears  to  have  been  incurred  in  connection  with  the  purchase 
and  rebuilding  of  the  freehold  premises  No.  16,  Tokenhouse  Yard, 
in  the  city  of  London,  a  building  speculation  which  the  debtor 
entered  into  in  January,  1877,  without  having  apparently  any 
capital,  and  which  he  carried  out  with  borrowed  money. 

"  That  the  books  which  the  bankrupt  has  produced  have  been 
imperfectly  kept  and  do  not  disclose  all  his  transactions  in 
respect  of  this  building  speculation,  bat  relate  only  to  his  business 
of  a  solicitor. 

"  That  the  bankrupt  has,  in  addition  to  his  statement  of  a&irs, 
filed  accounts  shewing  the  application  and  disposal  of  sums 
amounting  to  about  50,000/.,  part  of  sums  amounting  to  about 
77,759/.  168.  Gd.  still  remaining  due  on  mortgages  of  the  said 

TiTamiiiAa.  hnt.  tin  >uvi1r  m  tutnmiTif  h>u<  hnnn  nTnr^iir>(>H   tn  nhAor  t.hn 
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thought  amount  to  more  than  500Z.  per  annum,  and  that  the 
difference  between  that  sum  and  his  expenditure  was  made  up  by 
the  assistance  of  friends. 

^  The  ofiScial  receiver  submits  to  the  Court  that  the  bankrupt 
has  been  guilty  of  rash  and  hazardous  speculation. 

'^  That  with  the  above  exceptions  the  official  receiver  has  no 
reason  to  believe  that  the  bankrupt  has  committed  any  offence 
under  sub-s.  3  of  s.  28  of  the  Act." 

On  the  4th  of  November,  1884,  the  bankrupt  applied  to  the 
Court  for  an  order  of  discharge.  The  registrar  granted  him  an 
order  of  discharge,  subject  to  the  conditions  that  he  should  file 
annually  an  account  of  all  his  earnings,  whether  arising  from  lus 
profession  of  a  solicitor  or  otherwise,  and  that,  after  setting  aside 
for  the  maintenance  of  himself  and  his  family  out  of  such  earnings 
a  sum  of  300Z.  per  annum,  he  should  pay  over  to  the  official  re- 
ceiver the  balance  of  such  net  earnings  as  might  from  time  to 
time  be  received  by  him  in  cash,  until  he  should  have  paid  10». 
in  the  pound  on  all  debts  which  had  been,  or  might  thereafter  be^ 
proved  in  the  bankruptcy. 

There  was  evidence  that  when  the  bankrupt  purchased'  the 
property  in  Tokenhouse  Yard  in  1877  for  28,7007.  and  raised  the 
sum  of  29,000Z.  upon  a  mortgage  of  it  for  the  purpose  (inter  alia) 
of  paying  the  purchase-money,  the  property  was  valued  at 
40,0007.  And  when  in  1879  he  raised  the  sum  of  50,000Z.  by  a 
mortgage  of  the  property  for  the  purpose  (inter  alia)  of  paying 
off  the  original  mortgage,  the  property  was  valued  at  75,0007.  by 
an  eminent  surveyor  employed  by  a  company  who  advanced  the 
50,0007.,  he  making,  under  the  Mortgage  Debenture  Act^  1865 
(28  &  20  Yict.  c.  78),  a  statutory  declaration  as  to  the  value. 

Cooper  Willisy  Q.C,  and  Sidney  Woolfy  for  the  appellant.  The 
order  of  the  registrar  is  erroneous  on  three  grounds: — (1.) 
Sect.  28  of  the  Bankruptcy  Act,  1883,  is  not  retrospective,  that 
is,  in  determining  whether  an  absolute  order  of  discharge  is  to 
be  granted  or  refused  to  a  bankrupt,  or  its  operation  suspended, 
or  any  conditions  imposed,  the  Court  cannot  take  into  consideia* 
tion  '^  rash  and  hazardous  speculations "  of  the  bankrupt  before 
the  passing  or  commencement  of  the  Act.     (2.)  There  is  no 


sufficient  pioof  of  rash  and  hazardoQa  speculations.    (3.)  The 
condition  imposed  is  harsh  and  nnreasonable. 

As  to  (I.),  s.  28  (1)  mnst  be  coDstrued  with  leference  to  the 
previous  enactments  on  the  subject.  The  Bankruptcy  Act,  1869, 
contained  no  similar  provision,  though  the  Acts  of  1849  and  1861 


(1)  Sect.  28  provide*  :  "  (1.)  A 
bankrupt  may,  at  mj  tiniA  after  being 
adjudged  bankrupt,  applfto  the  Court 
for  an  order  of  dlBcbarge,  and  the  Court 
shall  appoint  a  day  for  hearing  the 
application,  but  the  application  sliall 
Qot  be  beard  until  the  public  exaroi- 
nation  of  the  bankrupt  is  concludeil. 
The  application  shall  be  heard  in  open 

"  (2.)  On  the  hearing  of  the  appli- 
cation the  Court  shall  take  into  con- 
sideratitoi  a  report  of  the  official  re- 
ceiver aa  to  the  bankrupt's  conduct 
and  affairs,  and  may  either  grant  or 
refuse  an  absolute  order  of  disctiargo, 
or  suspend  the  operation  of  the  order 
for  a  apecified  time,  or  grant  an  order 
of  discharge  subject  to  any  conditions 
with  respect  to  an  j  earnings  or  income 
which  maj  afterwards  become  due  to 
tbe  bankrupt,  or  with  respect  to  his 
after-aequlred  property :  Provided  that 
the  Court  shall  refuse  the  discharge  in 
all  casea  where  the  bankrupt  has  com- 
mitted any  misdemeanour  under  this 
Act,  or  Part  II.  of  the  Debtors  Act 
1869,  or  any  amendment  thereof,  and 
shall,  on  proof  of  any  of  the  facts 
hereinafter  mentioned,  either  refuse 
the  order,  or  suspend  the  operation  of 
the  order  for  a  specified  time,  or  grant 
an  order  of  diacharge,  subject  to  such 
conditions  as  aforesaid. 

"(3.)  The  facts  hereinbefore  referred 


years  immediately  preceding 
his  bankruptcy : 

"(b.)  That  the  bankrupt  has  con- 
tinued to  trade  after  knowing 
himself  to  be  insolvent : 

"(c.)  That  the  bankrupt  has  con- 
tracted any  debt  provable  in 
the  bankruptcy,  without  having 
at  the  time  of  contracUng  It 
any  reasonable  or  probable 
ground  of  expectation  (proof 
whereof  shall  lie  on  him)  of 
being  able  to  pay  it : 

"(d.)  That  the  bankrupt  has  brought 
on  his  bankruptcy  by  rash  and 
liazardous  speculations  (x  un- 
justifiable eitravsgance  in 
living: 

"  (e.)  That  the  bankrupt  has  put 
any  of  his  creditors  to  unneces- 
sary expense  by  a  frivolous  or 
vexatious  defence  to  any  action 
properly  brought  against  him : 

"(/.)  That  the  bankrupt  has  within 
three  months  preceding  the 
date  of  the  receiving  order, 
when  unable  to  pay  his  debts 
aa  they  become  due,  given  an 
undue  preference  to  any  of  his 
creditors  : 

"  (y.)  That  the  bankrupt  has  on  any 
previous  occasion  been  adjudged 
bankrupt,  or  made  a  statutory 
composition  or  arnmgement 
with  his  creditors: 

•*(h.}  That  the  bankrupt  has  been 
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did.  The  adjudication  in  the  present  case  was  made  under  the 
Act  of  1883,  but,  at  the  time  when  the  bankrupt  engaged  in  the 
speculations  complained  of,  he  was  doing  that  for  which  he  was 
not  liable  to  any  punishment. under  the  law  then  in  force,  and  it 
could  not  have  been  intended  by  the  legislature  that  he  should  be 
affected  by  a  subsequent  alteration  of  the  law  as  regards  acts  com- 
mitted at  a  time  when  they  were  in  no  sense  unlawful.  In  In  re 
White  (1)  Lord  Westbury  held  that  s.  159  (2)  of  the  Bankruptcy 


u 


(1)  9  L.  T.  (N.S.)  702 ;  33  L.  J. 
(Bkcy.)  22. 

(2)  Sect.  159  :  "  In  granting  orders 
of  discharge  the  followijig  rules  shall 
be  observed : — 

1.  If  on  the  hearing  of  any  appli- 
cation for  an  order  of  discharge 
the  assignees  or  any  creditor 
shall  allege,  and  if  with  or 
without  such  allegation  the 
Court  shall  be  of  opinion,  that 
there  is  ground  for  charging 
the  bankrupt  with  acts  or 
conduct  amounting  to  a  mis- 
demeanor  imder  this  Act,  the 
Court  shall,  if  the  bankrupt 
consent  thereto,  direct  a  clear 
statement  in  writing  of  the 
charge  to  be  delivered  to  the 
bankrupt,  and  shall  appoint  a 
day  for  trying  the  bankrupt 
on  such  charge,  and,  if  the 
bankrupt  require  it,  shall 
summon  a  jury  for  such 
purpose,  and  may  direct  the 
creditors'  assignee,  or  the 
official  assignee,  or  any  of  the 
creditors  of  the  bankrupt,  to 
act  as  prosecutor  on  such  trial : 
Provided  always,  that  in  every 
case  of  accusation  against  a 
bankrupt  of  acts  amounting 
to  a  misdemeanor,  it  shall  be 
competent  to  the  Court  to 
direct  that  the  bankrupt  be 
indicted  and  prosecuted  in  one 
of  the  ordinary  Courts  of 
criminal  justice ;  and  in  all 
other  cases  the  order  of  dis- 


charge shaU  take  effect  imme- 
diately from  its  date,  aabject 
to  the  appeal  herein  provided : 

**  2.  If  on  such  trial  by  a  jury  or  by 
the  commissioner  alone  the 
bankrupt  shall  be  convicted  of 
any  offence  by  this  Act  made 
a  misdemeanor,  the  commis- 
sioner shall,  in  addition  to  the 
punishment  awarded  for  the 
offence,  have  power  to  direct 
that  the  order  of  discharge  be 
either  wholly  refused  or  sus- 
pended during  such  time  and 
upon  such  conditiofBs  as  he 
shall  think  fit : 

"3.  If  the  bankrupt  shall  not  he 
accused  of  acts  amounting  to 
misdemeanor,  or  if  he  wh^ll 
have  been  accused  and  ac- 
quitted, but  in  either  case 
there  shall  be  made,  or  shall 
appear  to  the  Court  to  exist, 
objection  to  the  granting  of 
an  immediate  discharge,  the 
Court  shall  proceed  to  consider 
the  conduct  of  the  bankrupt 
before  and  after  adjudication, 
and  the  manner  and  ciicom- 
stances  in  and  under  which 
his  debts  have  been  contracted; 
and  if  the  Court  shall  be  of 
opinion  that  the  bankrupt  has 
carried  on  trade  by  means  of 
fictitious  capital,  or  that  he 
could  not  have  had  at  the 
time  when  any  of  his  debts 
were  contracted  any  reasonable 
or  probable  ground  of  expec^ 


Act,  1861,  was  not  retrospective,  and  that  a  bankrupt's  order  of       1SB5 
discharge  coold  not  under  that  section  be  suspended  on  the  ground  ~  Ezpun~ 
that  he  had  contracted  a  debt  without  reasonable  or  probable     ^*'-^*'^- 
ground  of  expectation  of  being  able  to  pay  it,  when  the  debt  was    Buamax. 
contracted  before  the  passing  of  the  Act.    The  proviso  at  the  end 
of  that  section  applies  only  to  misdemeanors ;  it  did  not  apply 
to  sub-s.  3 ;  and  Lord  Westbury's  decision  does  not  appear  to  have 
been  founded  on  the  proviso.    The  principle  of  the  decision  applies 
to  the  present  case.     The  refusal  or  suspension  of  an  order  of 
discharge,  or  the  granting  of  it  subject  to  a  condition,  is  in  its 
nature  penal. 

[Bbett,  M.R.  In  Ex  parte  Staner  (1)  Knight  Bruce  and 
Lord  Cranworth,  L.JJ.,  held  that  misconduct  by  a  bankrupt  as  a 
trader  before  the  Bankruptcy  Act  of  1849  came  into  operation 
might  be  properly  regarded  on  an  application  by  him  for  a  certifi- 
cate under  that  Act,  and  the  same  view  was  taken  by  Enight 
Bruce,  V.C.,  in  Ex  parte  Domford.  (2)  In  s.  159  there  was  the 
alteriiative  punishment  of  imprisonment,  and  there  was  the  pro- 
Tiso  at  the  end  of  the  section  which  is  not  to  be  found  in  s.  28 


tation  of  bciog  able  to  pay  the 
same,  or  that,  if  a  trader,  he 
has,  with  intent  to  conceal  the 
true  state  of  bis  affairs,  wil- 
fully omitted  to  keep  {wper 
books  of  account,  or,  whether 
trader  or  not,  that  his  insol- 
vency is  attributable  to  rash 
and  hazardous  speculation,  or 
unjustifiable  extravagance  in 
living,  or  that  he  has  put  any 
of  his  creditors  to  unnecessary 
expense  by  frivolous  or  vexa- 
tious defence  to  any  action  or 
suit  to  recover  any  debt  or 
money  due  from  him,  the 
Court  may  either  refuse  an 
order  of  discharge,  or  may  sus- 
pend the  same  from  taking 
effect  for  such  time  as  the 
Court  may  think  fit,  or  may 
grant  an  order  of  discharge 


subject  to  any  condition  or 
conditions  touching  any  salary, 
pay,  emoluments,  profits, 
wages,  earnings,  or  income, 
which  may  afterwords  become 
due  to  the  bankrupt,  and 
touching  after-acquired  pro- 
perty of  the  bankrupt,  or  may 
sentence  the  bankrupt  to  be 
imprisoned  for  any  period  of 
time  not  exceeding  one  year 
from  the  date  of  such  sen- 

"  Provided  always,  that  no  person 
shall  be  liable  by  virtue  of  this  Act  to 
any  criminal  proceeding  or  penalty  in 
respect  of  any  matter  which  may  have 
occurred  before  the  passing  of  this 
Act  to  which  he  would  not  have  been 
liable  if  this  Act  had  not  passed." 

(1)  2  D.  M.  &  Q.  263. 

(2)  4  De  Q.  &  Sm.  29. 
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of  the  present  Act.  Suppose  a  bankrupt  had  committed  a  fiuud 
three  months  before  the  commencement  of  the  Act,  and  he  was 
adjudicated  a  bankrupt  the  day  after  the  commencement,  is  it 
conceivable  that  the  fraud  should  not  be  taken  into  consideration 
upon  the  question  of  granting  him  a  discharge  ?] 

In  Ex  parte  Staner  (1)  the  question  was  as  to  the  bankrupt's  con- 
duct as  a  trader,  and  Lord  Westbury's  decision  is  directly  in  pointy 
and  is  a  more  recent  one.  No  doubt,  in  Ex  parte  Rogers  (2)  & 
Divisional  Court  held  that  s.  28  is  retrospective.  But  there 
the  question  was,  whether  the  Court  should  under  s.  18  approve 
of  a  composition,  and  at  any  rate  the  decision  is  not  binding  on 
this  Court. 

(2.)  Under  the  circumstances  disclosed  by  the  evidence  there 
was  nothing  rash  or  hazardous  in  the  building  speculation  into 
which  the  bankrupt  entered :  Ex  parte  Dawnman.  (3)  After  the 
valuation  which  was  obtained  of  the  property  the  bankmpt  was 
justified  in  entering  into  the  speculation. 

(3.)  The  condition  imposed  by  the  registrar  is  excessively 
harsh  and  out  of  all  proportion  to  the  offence.  The  bankrupt 
would  be  better  off  without  an  order  of  discharge,  for  then  his 
future  earnings  could  not  be  impounded.  He  ought  at  least  to 
be  allowed  £500  a  year  for  the  support  of  himself  and  his  £Eanily. 

cT.  Macdondl,  for  the  official  receiver;  and  Herbert  Beoi,  for 
opposing  creditors,  were  not  heard. 


Brett,  M.K.  The  first  question,  which  arises  on  the  construc- 
tion of  the  Act,  is,  assuming  that  the  bankrupt  has  been  guilty  of 
rash  and  hazardous  speculations,  whether  those  speculations  ought 
to  be  taken  into  consideration  by  the  Court  under  s.  28  of  the  Bank- 
ruptcy Act,  1883,  inasmuch  as  they  took  place  before  the  passing 
of  the  Act.  It  is  said,  that  if  those  speculations  are  taken 
into  consideration,  the  result  will  be  to  make  s.  28  retrospective. 
In  my  opinion  this  will  not  make  s.  28  retrospective  at  alL 
Sect.  28  is  dealing  with  something  which  is  to  happen  after  it  has 
come  into  operation,  viz.,  the  question  whether  the  bankrupt  is 

(1)  2  D.  M.  &  G.  263.  (2)  13  Q.  B.  D.  438. 

(3)  32  L.  J.  (Bkcy.)  49. 


to  have  an  absolute  disoharge  or  not.  Certain  rules  are  laid  down 
foi  the  conduct  of  the  Court  in  doing  that  which  it  has  to  do 
after  the  commeDcemeat  of  the  Act.  The  registrar  was  acting 
under  8.  28 ;  the  adjudication  was  made  after  the  commencement 
of  the  Act.  Under  s.  28  the  bankrupt  has  to  apply  to  the 
Court  for  an  order  of  discharge  ;  it  is  his  doing.  Then,  on  the 
hearing  of  the  application,  i.e.,  after  the  commencement  of  the 
Act,  the  Court  is  to  take  into  consideration  a  report  of  the  official 
receiver  as  to  the  bankrupt's  conduct  and  affairs.  There  is  a  posi- 
tive enactment  that  it  is  to  be  taken  into  consideration.  Then  the 
section  provides  that  "  the  Court  shall  refuse  the  discharge  "  (that 
is  in  the  future)  "  in  all  cases  when  the  bankrupt  baa  committed 
any  misdemeanor  under  this  Act,  or  Part  2  of  the  Debtors  Act, 
1869."  Some  things  are  there  mentioned  which  must  have  taken 
place  before  the  commencement  of  the  Act  of  1883.  Then  it  says 
that  the  Court  "  shall,  on  proof  of  any  of  the  facts  hereinafter 
mentioned,  either  refuse  the  order,  or  suspend  the  operation  of  the 
order  for  a  specified  time,  or  grant  an  order  of  discbarge,  subject 
to  such  conditions  as  aforesaid."  The  "  facts  hereinafter  re- 
fered  to"  are  mentioned  in  sub-s.  S.  One  of  them  is  the  omis- 
sion of  the  bankrupt  to  keep  proper  books  of  account  in  his 
business.  It  is  said  that  this  is  a  new  offence  created  by  the 
Act.  la  the  keeping  of  proper  books  a  right  or  a  wrong  thing 
for  a  trader  ?  Is  the  obligation  to  keep  proper  books  a  thing  which 
TFould  startle  any  trader  ?  Everyone  knows  that  it  is  a  blemish 
on  the  character  of  a  trader  not  to  keep  proper  books,  and  that  it 
has  been  so  considered  for  the  last  200  years.  The  same  observa- 
tions apply  to  the  continuing  to  trade  after  a  trader  knows  himself 
to  be  insolvent,  and  to  the  contracting  of  debts  without  having 
any  reasonable  or  probable  ground  of  expectation  of  being  able  to 
pay  them.  All  these  things  were  well  known  to  be  improper 
before  the  passing  of  the  Act  of  1883.  Entering  into  rash  and 
hazardous  speculations  was  wrong  conduct  before  the  passing  of 
this  Act.  The  Act  is  not  manu&ctaring  a  new  wrong  thing ;  it 
is  only  taking  notice  in  a  new  way  of  that  which  has  always  been 
known  to  be  wrong.  In  order  to  limit  the  section  to  conduct 
which  has  taken  place  since  the  passing  of  the  Act,  there  ought  to 
be  in  it  the  words  "  since  the  passing  of  the  Act,"  and  there  ore 
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no  such  words.  If  the  matter  stood  upon  the  statute  alone,  I 
should  say  that  there  was  no  reason  why  the  Court  should  not 
take  into  consideration  the  &cts  referred  to  in  sub-s.  8,  even  if 
they  happened  before  the  passing  of  the  Act,  when  the  bankrupt 
is  applying  for  a  discharge  after  the  commencement  pf  the  Act. 
I  am  inclined  to  think  that  those  things  might  be  taken  into 
consideration,  even  if  the  adjudication  had  been  made  before  the 
passing  of  the  Act.  But  it  is  said  that  In  re  White  (1)  is  an 
authority  to  the  contrary.  There,  however,  the  question  arose  upon 
s.  159  of  the  Bankruptcy  Act,  1861,  which  was  a  peculiar  section. 
By  it  certain  acts  were  treated  as  crimes,  and  the  Court  was 
empowered  to  sentence  a  bankrupt  who  had  committed  them  to 
imprisonment.  It  was  not  imprisonment  merely  for  the  purpose 
of  enforcing  a  remedy,  but  imprisonment  by  way  of  punishment, 
and  then  there  was  a  proviso  at  the  end  of  the  section  that  no 
person  should  be  liable  by  virtue  of  the  Act  to  any  criminal  pro- 
ceeding or  penalty  in  respect  of  any  matter  which  might  have 
occurred  before  the  passing  of  the  Act,  i.e.,  liable  to  the  imprison- 
ment to  which  he  might  have  been  sentenced  under  s.  159.*  It 
appears  from  the  reports  of  the  case  that  Lord  Westbury  zested 
his  decision  on  the  fact  that  s.  159  gave  a  criminal  character  to 
the  acts  in  question.  The  reports  have  unfortunately  omitted  to 
state  that  counsel  called  the  attention  of  the  Court  to  the  proviso, 
but  they  must  have  done  so.  There  is  no  such  proviso  in  s.  28 
of  the  present  Act,  and  the  things  referred  to  in  sub-s.  3  are  not 
treated  as  criminal  custs.  They  are  not  in  their  nature  criminal, 
though  they  are  very  wrong  things  for  a  trader  to  do.  But  there 
are  some  other  cases  contrary  to  the  decision  of  Lord  Westbury.  In 
one  of  them,  Ex  parte  Domford  (2),  Knight  Bruce,  V.C.,  held  that 
the  conduct  of  a  bankrupt  as  a  trader  before  the  Bankruptcy  Act 
of  1849  came  into  operation,  might  be  taken  into  account  with 
reference  to  the  provisions  of  that  Act  as  to  the  allowance  of  his 
certificate.  And  in  Ex  parte  Staner  (3),  Knight  Bruce  and  Lord 
Cranworth,  L.JJ.,  came  to  the  same  conclusion.  Knight  Brace, 
L.  J.,  said  (4) :  "  It  has  been  suggested  by  Mr.  Cooke  that,  even  if 
the  case  set  up  by  the  opposing  creditors  were  made  out,  it  does 


(1)  9  L.  T.  (N.S.)  702. 

(2)  4  De  G.  &  Sm.  29. 


(3)  2  D.  M.  &  G.  263. 

(4)  2  D.  M.  &  G,  p.  267. 
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lated.    Then  he  went  into  a  farther  speculation  in  building  on 
the  land  in  order  to  enhance  its  value,  so  that,  if  he  could  not  sell 
it,  he  might  let  it.    If  he  had  had  75,000Z.  in  his  pocket  I  shonld 
not  have  thought  that  this  was  a  rash  and  hazardous  speculation ; 
Brett.  M.B.     ho  would  havo  had  a  right  to  lose  his  own  money.    But,  when  a 
man  who  has  not  a  shilling  of  his  own,  and  who  has  a  business  of 
his  own  to  carry  on,  which  commands  his  whole  time  and  atten- 
tion, enters  into  such  a  speculation,  knowing  that,  if  he  does  not 
sell  or  let  the  land  immediately,  he  must  be  choked  by  the  in- 
terest on  the  mortgage,  to  ask  us  to  believe  that  this  is  not  rash 
and  hazardous  speculation  is  to  ask  us  to  become  children.  There 
is  not  a  man  engaged  in  business  who  would  not  say  that  this  was 
not  only  rash  and  hazardous,  but  the  most  reckless  rashness. 
The  result  is  that  he  is  ruined,  and  his  unsecured  creditors  will 
not  get  a  shilling.    To  my  mind  it  is  bad  practice  for  any  soli- 
citor to  enter  into  speculations  not  connected  with  his  business. 
If  a  solicitor  chooses  to  enter  into  building  speculations,  or  Stock 
Exchange  speculations,  or  to  lend  money  to  those  who  ate  en- 
gaged in  such  speculations,  he  is  doing  that  which  is  inconsis- 
tent  with  his  duty  as  a  solicitor  to  his  clients,  and  I  wish  it 
was  the  law  that  every  solicitor  who  acts  in  this  way  should 
be  struck  off  the  rolls.    I  do  not  say  that  this  bankrupt  has  done 
anything  morally  wrong,  but  I  think  he  has  been  guilty  of  most 
rash  and  hazardous  speculation,  and  that  this  has  brought  about 
his  bankruptcy. 

It  is  said  that  the  sentence  passed  by  the  registrar  was  too 
severe.  I  am  disposed  to  think  that  it  was  too  lenient^  and  that 
the  order  of  discharge  should  have  been  absolutely  refused.  But 
we  cannot  alter  the  registrar's  decision,  from  which  there  is  no 
appeal  on  this  ground,  unless  it  is  palpably  wrong. 


Bagoallat,  L.J.  The  first  ground  of  objection  to  the  regis- 
trar's order  is  that,  if  there  had  been  rash  and  hazardous  specula- 
tions on  the  part  of  bankrupt,  they  occurred  before  the  passing 
of  the  Act  of  1883,  and  it  is  said  that  s.  28  is  not  retrospective 
in  its  operation.  The  registrar's  oi^er  was  made  under  that 
section.  The  application  for  an  order  of  discharge  is  made  to 
the  Court  by  the  bankrupt  himself.  If  the  bankrupt  has  com- 
mitted a  misdemeanor  under  the  Act,  or  under  Part  IL  of  the 


Debtors  Act,  the  Court  has  no  discretion,  but  it  must  refuse  the  1885 
discharge.  With  regard  to  the  facts  mentioned  in  sub-s.  3  the  ex  fabtv 
Court  has  no  discretion  whether  it  will  inflict  punishment  on  the  SiLAMis. 
bankrupt,  though  it  has  a  discretion  as  to  the  form  of  the  punish-  Saluuh. 
ment.  Every  one  of  the  facts  mentioned  in  sub-8.'3  (with  the  bus^^.lj. 
«xcaption  perhaps  of  (h),  which  may  include  fraud  outside  the 
trading)  has  reference  to  "  conduct  of  the  bankrupt  as  a  trader." 
This  expression  was  well  known  under  the  Bankruptcy  Acts  of 
1849  and  1861.  All  the  acts  of  a  bankrupt  referred  to  in  sub-s.  3 
fall  short  of  misdemeanor,  though  they  amount  to  failure  of  duty 
by  the  baokntpt  as  a  trader.  If  all  acts  of  the  bankrupt  before 
the  commencement  of  the  statute  are  to  be  excluded  from  con- 
sideration, then,  as  to  sub-s.  3  (a),  which  mentions  the  omission 
of  the  bankrupt  to  keep  proper  books  of  account,  sufficiently  dis- 
olosiug  "  his  business  transactions  and  fimmcisl  position  within 
the  three  years  immediately  preceding  his  bankruptcy,"  s.  28 
is  made  a  dead  letter  until  three  years  after  the  commencement 
of  the  Act.  Other  clauses  of  sub-s.  3  would  equally  fail  of 
meaning.  I  think,  therefore,  that  rash  and  hazardous  specula- 
tions which  took  place  before  the  commencement  of  the  Act  must 
be  taken  into  consideration  under  s.  28.  It  ia  said  that  In  re 
White  (1)  is  an  authority  to  the  contrary.  But  there  are  two  cases. 
Ex  parte  Dom/ord  (2)  and  Ea;  parte  Staner  (3),  in  which  it  was 
bald  that  conduct  of  a  bankrupt  before  the  passing  of  the  Act 
of  1849  might  be  taken  into  consideration  upon  an  application 
for  a  certificate  under  e.  256  of  that  Act  In  re  White  (I)  was  a 
decision  upon  s.  159  of  the  Bankruptcy  Act  of  1861,  the  pro- 
visions of  which  were  somewhat  different  ftem  those  of  s.  28  of 
the  present  Act.  Ko  doubt  at  first  sight  it  might  appear  that 
the  decision  is  at  variance  with  those  in  the  other  two  cases  which 
I  have  mentioned.  The  reports  of  In  re  White  (1)  appear  to  me 
very  insufficient.  But  the  circumstances  were  very  different  from 
those  of  the  present  case.  ^Vll  the  provisions  of  s.  159  of  the 
Act  of  1861  were  covered  by  the  proviso  at  the  end  of  it  Lord 
AYestbury  arrived  at  the  conclosion  that,  if  the  acta  which  were  in 
question  before  him  had  been  committed  after  the  passing  of  the 
Act  there  would  have  been  no  gronnd  for  the  appeal.    But  he 

(1)  9  L.  T.  CN.8.)  702 ;  38  L.  J.  (2)  4  De  G.  &  Sm.  29. 

(Bkcf.)  22.  (3)  2  a  M.  Jk  Q.  263. 
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1885        pointed  out  that  the  proceeding  before  him  was  in  the  nature  of 
Expabtb"  a  criminal  proceeding,  and  he  held  that,  being  of  that  character, 
SAiiAHAs.    ^j^^  penalty  ought  not  to  be  enforced  in  respect  of  acts  committed 
Salamak.    before  the  Act  came  into  operation,  and  which  were  only  made  a 
Bagffiuity.  L.J.  misdemeauor  by  the  Act.    I  think  this  is  quite  sufficient  to  sup- 
port Lord  Westbury's  decision,  and,  if  he  was  right  in  his  view, 
the  proviso  at  the  end  of  s.  159  applied,  and  this  explains  his 
decision  .and  shews  that  it  was  not  inconsistent  mth  the  pre- 
vious decisions  on  the  Bankruptcy  Act  of  1849.    It  appears  to 
me,  therefore,  both  on  the  construction  of  s.  28  and  on  the  autho- 
rities, that  conduct  of  the  bankrupt  before  the  commencement 
of  the  Act  ought  to  be  taken  into  consideration  for  the  purpose 
of  determining  whether  his  discharge  should  be  granted  after  the 
Act  has  come  into  operation.    Upon  the  other  points  I  entirely 
concur  with  the  Master  of  the  Bolls.   There  can  be  no  doubt  that 
the  bankruptcy  has  been  brought  about  by  rash  and  hazardous 
speculations,  and  I  agree  that  the  punishment  which  has  been 
inflicted  is  not  excessive. 

LiKDLEY,  L.J.  The  first  point  is  one  of  importance  to  other 
bankrupts  as  well  as  to  the  appellant.  It  is  said  that,  if  we  hold 
that  conduct  of  the  bankrupt  before  the  passing  of  the  Act  can  be 
taken  into  consideration,  we  shall  be  giving  to  s.  28  a  retrospect 
tive  operation.  I  do  not  think  we  shall.  All  the  provisions  of 
the  section  are  prospective,  except  that  the  Court  is  to  take  into 
consideration  what  the  conduct  of  the  bankrupt  has  been.  That 
the  construction  which  we  are  giving  to  the  section  is  the  right 
one  is  to  my  mind  clear  to  demonstration.  Otherwise  the  result 
would  be  this,  that  the  Court  could  never  refuse  to  grant  an  order 
of  discharge  to  a  bankrupt  against  whom  an  adjudication  had  been 
made  shortly  after  the  commencement  of  the  Act.  The  decision 
in  In  re  White  (1)  was  upon  a  section  which  was  differently  worded 
from  s.  28  of  the  Act  of  1883.  Under  s.  159  of  the  Act  of  1861, 
the  Court  had  an  alternative  power  of  sentencing  the  bankrupt 
to  a  year's  imprisonment,  and  there  was  the  proviso  at  the  end. 
Lord  Westbury  had  to  deal  with  this  section,  and,  in  my  opinion, 
the  construction  which  he  gave  to  it  is  not  open  to  any  criticism. 
Under  s.  28  no  penal  consequence  results  to  the  bankrupt ;  no 

(1)  9  L.  T.  (N.S.)  702 ;  33  L.  T.  (Bkcy.)  22. 


misdemeonoT  is  created  by  the  Bectioa.     The  reason  upon  vUch 
Lord  Westbury  acted  is  not  applicable  to  the  varied  language  of  ~ 
this  section.    The  two  other  cases  which  have  been  referred  to 
were  to  the  contrary. 

As  to  whether  the  bankrupt  has  brought  on  his  bankroptcy  by  ; 
rash  and  hazardous  speculations,  I  am  astonished  that  there  shoold 
be  any  question.  That  a  man  who  is  without  a  farthing  of  his 
own  should  enter  into  such  speculations  at  the  risk  of  other  people 
appears  to  me  rash  in  the  eztieme.  I  can  see  the  force  of  the 
argument  that  he  borrowed  money  on  the  security  of  the  land 
upon  the  advice  of  a  competent  person  as  to  its  value.  But  he 
never  thought  of  the  alternative — who  was  to  pay  hia  unfortunate 
creditors  in  case  he  should  fail  to  do  so  himself.  It  appears  to  me 
that  the  speculations  were  rash  and  hazardous,  and  that  his  con- 
duct has  been  utterly  reckless.  As  to  the  amount  of  the  punish* 
ment  which  shall  be  inflicted,  we  cannot  interfere  with  the  exercise 
of  the  registrar's  decision. 

H.  Beed.  The  opposing  creditors  were  served  with  notice  of 
the  appeal,  and  ought  to  have  their  costs  out  of  the  deposit 

J.  MacdoneU,  for  the  o£Bcial  receiver.  The  official  receiver  as 
trustee  would  have  opposed  the  appeal. 

Bkett,  M.B.  I  think  the  official  receiver  ought  to  have  his 
costs  out  of  the  deposit  The  opposing  creditors  who  have  in- 
dulged in  the  luxury  of  appearing  in  this  Court  as  well  as  in  the 
Court  below  are  entitled  to  do  so,  bat  they  must  do  it  at  their 
own  expense.  I  wish  to  discourage  the  appearance  of  an  un- 
necessary number  of  counsel  in  these  coses. 

Solicitors  for  Appellant :  LinMater,  Sachwood,  di  Co, 
Solicitor  for  official  receiver ;     W.  W.  Aldridge. 
Solicitor  for  opposing  creditors :  F.  Lawrence. 

W.  L.  C. 
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**'*^^*      BanJempicy^Be8idefUialEstate--H(meFarm^Farr^ 

f&r  Fleasw^—Live  and  Dead  8ioeh—B%U  of  Sal^^Order  and  DnpomHm^ 
— <'  Trade  or  Bueineee  ''—Bankruptcy  Ad,  1883,  s.  44. 

A  person  who  occupies  a  residential  property  and  mgages  in  fisnuiDg  and 
market  gardening  for  his  pleasure,  and  carries  on  the  same  at  a  profit,  is  not 
carrying  on  a  *' trade  or  business"  within  the  meaning  of  s.  44  of  the  Bank- 
ruptcy Act,  1883,  eren  although  he  sells  his  surplus  produce  after  supplying  his 
houaehokL 

But  if  the  primary  intention  is  abandoned,  and  the  business  la  carried  on 
with  a  view  to  profit  as  a  means  of  livelihood,  he  will  come  within  the  mischief 
of  the  section. 

In  Januarj,  1880,  C.  W.  Wallis>  who  was  a  barrister  and  also  a 
contiactor  and  company  promoter,  took  on  lease  a  property  called 
**  Ankerwyke/'  near  Wraysbnry,  Bucks,  at  a  rental  of  4001.  per 
annum.  The  property  comprised  a  country  mansion,  standing 
in  its  own  pleasure  grounds  of  about  eight  acres,  with  stables, 
conseryatories,  and  greenhouses,  and  about  seventy-nine  acres  of 
pasture  and  arable  land.  At  Michaelmas,  1880,  he  took  on  a 
yearly  tenancy  at  250Z.  per  annum  about  150  acres  of  arable  and 
pasture  land  adjoining  Anckerwyke,  but  sublet  a  portion;  so 
that  the  total  net  rental  payable  by  himself  was  about  600L  per 
annum.  He  &rmed  the  lands,  and  bred  cattle,  and  carried  on 
market  gardening,  for  his  pleasure;  and,  after  supplying  his 
household  with  all  necessaries,  he  sold  all  the  crops  derived  from 
the  farm  lands  and  the  surplus  produce  of  the  greenhouses,  hot- 
houses, and  the  flowers,  at  a  considerable  profits  and  out  of  the 
proceeds  paid  all  the  rents,  rates,  taxes,  and  other  outgoings ;  and 
at  the  end  of  each  year  had  a  small  surplus  in  hand. 

In  1883  he  got  into  difficulties  connected  with  his  commercial 
pursuits,  and  on  the  10th  of  Koyember,  1883,  he  executed  a  bill 
of  sale  of  all  the  live  and  dead  stock  on  the  farm  and  all  the 
furniture  in  the  house  to  Messrs.  Bobinson  &  Fisher  to  secure  the 
repayment  of  the  sum  of  lOOOZ.  with  interest. 

On  the  21st  of  December,  1883,  Messrs.  Bobinson  &  Fisher  sold 
all  the  chattels  and  effects  comprised  in  their  bill  of  sale  to 
Mrs.  Wallis,  who  paid  for  them  out  of  her  own  moneys. 


Oa  the  2l8t  of  January,  1884,  Mrs.  Wallis  execated  a  bill  of 
sale  of  tile  same  chattels  and  effects  to  P.  C.  Sayers  to  secnio  the  ~ 
Tepaymeut  of  13001.  with  interest  Tiiis  bill  of  sale  was  duly 
registered ;  bat  the  fDmitme  remaiDed  in  the  honse  in  the  occn- 
patioD  of  Hi.  and  Krs.  WaUia,  and  the  live  and  dead  stock 
remaiQed  <hl  the  faxm,  and  Hi.  Wallis  continued  to  use  them  and 
to  carry  on  his  farming  and  market  gardening  as  before. 

On  die  22nd  of  May,  1884,  a  bankraptcy  petition  was  presented 
against  Mr.  Wallis,  and  on  the  Slst  of  July  he  was  adjudicated 
bankrupt ;  and  on  the  20th  of  August  J.  W.  Snlly  was  appointed 
the  tmstee. 

On  the  23rd  of  July,  P.  C.  Sayers,  who  had  no  notice  of  the  act 
of  bankruptcy,  ot  of  the  bankruptcy  petition,  took  possession 
under  his  bill  of  sale ;  but  3.  W.  8ully,  as  the  trustee  in  bank- 
ruptcy, claimed  all  the  live  and  dead  stoi^  and  implements  of 
husbandly  on  the  farm,  on  the  ground  that  they  were,  at  the 
commencement  of  the  bankraptcy,  in  the  use  and  occnpation, 
order  and  disposition,  of  the  bankmpt  for  the  purpose  of  his 
"  trade  or  business,"  with  the  consent  of  t^e  true  owner,  within 
the  meaning  of  s.  44  of  the  Bankraptcy  Act,  1883. 

Windoa,  Q.C.,  and  K  Seed,  for  the  trustee.  In  the  lat«  Bank- 
ruptcy Act  the  order  and  disposition  danse  applied  to  all  goods 
in  the  possession  of  a  bankrupt,  being  a  trader,  at  the  commence- 
ment of  his  bankruptcy,  but  the  Act  of  1883  (a.  44),  has  altered 
the  law.  It  extends  the  operation  of  the  clause  to  a  "  business," 
bat  restricts  it  to  goods  in  the  possession  of  the  bankrupt  "  in 
his  trade  or  boainess."  Under  the  old  law,  the  term  "  trader  " 
was  a  term  of  art,  and  was  well  defined,  and  did  not  include  a 
farmer,  bat  there  is  no  definition  of  a  "  trade  ot  business  "  in  the 
new  Act  It  is  apprehended,  howerer,  that  they  wonld  be  held 
to  apply  to  any  occupation  engaged  in  with  a  view  to  profit  as 
the  means  of  obtaining  a  livelihood :  Doe  v.  Keding  (1) ;  Bf(dU  y. 
MiOer  (2) ;  Eot  parte  NewaU.  (3)  Therefore  live  and  dead  stock- 
in-trade  and  implements  (£  husbandry  used  by  a  farmer  engaged 
in  farming  wonld  be  goods  used  in  a  hosiness.    Kezt,  there  has 

(1)  1  M.  ft  a  96.  (2)  27  Ch.  D.  71. 

(8)  3  D«w.  333. 
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been  no  apparent  change  of  ownership  at  any  time.  The  imple* 
ments  of  husbandry  were  marked  ^*  C.  A.  W./'  and  from  first  to 
last  all  the  goods  remained  in  the  possession  of  the  bankrapt  as 
the  ostensible  owner,  and  he  nsed  them  in  carrying  on  his  busi- 
nesses of  a  fiftrmer  and  market  gardener  on  land  of  whidi  he  was 
the  sole  tenant ;  and  although  it  may  be  that  at  first  he  carried 
on  business  for  the  purpose  of  his  pleasure,  yet  undoubtedly  he 
ultimately  carried  them  on  as  a  means  of  livelihood. 

[Oaye,  J.  Does  a  man  who  sells  his  surplus  firuit  and  flowers 
become  a  market  gardener  ?] 

Ko :  but  if  he  raises  fruit  and  flowers  with  the  object  of  selling 
the  bulk  of  them  at  a  profit,  that  is  carrying  on  a  bnsinesa. 
Lastly,  haying  regard  to  all  the  circumstances,  Sayers  must  have 
known,  or  ought  to  haye  known,  that  these  goods  were  in  the 
possession  of  Wallis  for  the  purposes  of  trade,  and  therefore  his 
consent  will  be  inferred. 

B/ibtcn  {WarmingUm,  Q,C.,  with  him).  On  the  facts  the  re- 
puted ownership  clause  does  not  apply,  because  the  goods  became 
the  property  of  the  wife,  and  were  either  in  the  joint  possession 
of  the  husband  and  wife,  or  in  tiie  possession  of  the  husband  as 
trustee  for  his  wife.  Next,  Wallis  was  not  carrying  on  a  business 
within  the  meaning  of  the  section.  He  was  not  a  trader,  and  at 
most  the  business  he  was  engaged  in  was  that  of  farming  for  his 
pleasure,  and  the  fact  that  he  carried  it  on  profitably  is  not  sufli* 
cient  to  bring  him  within  the  section  :  Patten  y.  Browne,  (1) 

Window,  Q.O.f  in  reply  on  the  question  of  joint  possession, 
referred  to  Jamum  y.  Woolloton.  (2) 


Cave,  J.  In  this  case  the  trustee  claims  certain  goods  as 
being  in  the  possession  of  the  bankrupt  in  his  trade  or  business 
with  the  consent  and  permission  of  the  true  owner. 

The  first  question  is  whether  the  bankrupt  carried  on  a  trade 
or  business.  The  trades  or  businesses  which  it  is  suggested  he 
carried  on  were  those  of  a  farmer  and  market  gardener.  It  is 
important  to  see  what  was  the  nature  of  his  tenancy  and  the 
circumstances  under  which  he  became  tenant,  Mr.  Wallis  ap- 
pears to  be  a  gentleman  of  a  somewhat  speculatiye  turn  of  mind, 

(1)  7  Taunt.  408.  (2)  3  T.  R.  618, 
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devoting  his  enei'gies  to  a  great  many  different  callings.    He  is       1885 
said  to  be  a  barrister  and  a  contractor,  as  well  as  a  farmer  and       iTm 
market  gardener.    In  January,  1880,  he  took  Anckerwyke  House     ^^^^'^ 
and  seventy-nine  acres  of  land  at  a  rent  of  400Z.  a  year ;  and  it      Sullt. 
is  obvious  from  the  description  of  the  house  and  of  the  land  that 
has  been  given  in  evidence,  that  it  is  an  ordinary  country-house 
having  a  certain  quantity  of  land  attached  to  it,  and  not  the 
kind  of  place  which  a  farmer  or  market  gardener  would  have  taken 
for  the  purpose  of  his  business.    No  one  has  ventured  to  suggest 
that  any  market  gardener  has  ever  taken  this  place  as  a  market 
garden ;  or  that  any  farmer  would  dream  of  taking  a  house  of  this 
character,  with  seventy-nine  acres  of  land,  at  a  rental  of  4002.  a 
year,  with  a  view  of  getting  his  living  by  farming.  * 

Mr.  Wallis  appears  to  have  had  a  fancy  for  breeding  horses, 
cattle,  and  pigs ;  and  in  order  to  pursue  that  avocation  he  thought 
it  desirable,  apparently,  to  have  a  further  quantity  of  land,  and 
at  Michaelmas,  1880,  he  took  another  150  acres  of  land  at  a  rent 
of  250Z.  per  annum.  It  is  suggested  that,  whatever  may  be  the 
case  in  reference  to  the  seventy-nine  acres,  the  taking  of  this 
further  quantity  of  150  acres  shews  that  he  was  intending  to 
carry  on  the  business  of  a  farmer ;  but,  if  that  was  the  intention 
with  which  he  took  this  land,  it  certainly  is  remarkable  that, 
having  a  comparatively  small  quantity  of  land,  he  should  at  once 
have  proceeded  to  sublet  about  forty  acres  of  it  and  have  retained 
only  189  acres  in  his  hands  at  a  rental  with  the  house  of  600Z.  a 
year.  Therefore  the  circumstances  under  which  the  house  and 
land  were  taken  are  about  as  fiEtr  as  possible  removed  from  the 
notion  of  any  intention  of  carrying  on  any  trade  or  business  at  a 
profit. 

What  is  done  subsequently  to  that  ?  It  may  be,  of  course, 
that  a  man  who  takes  a  large  country  mansion  with  a  quantity  of 
land  attached  to  it  for  the  purpose  of  pleasure,  and  who  proceeds 
to  take  still  more  land  also  for  the  purpose  of  pleasure,  may 
nevertheless  change  his  mind  and  turn  his  attention  to  business 
pursuits,  although  one  would  not  expect  anything  of  the  kind 
to  be  done.  Therefore  we  have  to  see  what  did  take  place. 
What  was  on  the  farm  in  the  way  of  live  stock  were  some  horses, 
some  of  which  appear  to  have  been  used  for  working  the  farm, 
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and  some  apparently  for  the  purpose  of  breeding,  or  both  cam- 
~  bined.  There  were  also  some  cows,  and  these  appear  to  hare 
been  there  for  the  purposes  of  the  house.  A  house  of  that  kind 
naturally  requires  a  considerable  quantity  of  dairy  produce ;  and 
during  the  whole  time  the  dairy  produce  was  used  chiefly  in  tiie 
house,  and  the  surplus  only  was  sold. 

Now,  it  has  been  contended  on  behalf  of  the  respondent  that  a 
man  who  has  a  quantity  of  cows  and  horses  and  a  large  garden, 
and  who  simply  sells  the  surplus  produce,  is  not  carrying  on  the 
business  of  a  market  gardener,  and  is  not  carrying  on  the  bosiness 
of  a  farmer;  and  that  has  been  so  strongly  felt  by  those  who 
advised  the  trustee  that  they  haye  abandoned  the  claim  to  the 
cows. 

VTell,  then,  what  else  is  there  ?  It  is  necessary  if  cows  are 
kept,  that  a  certain  amount  of  land  should  also  be  kept  for  their 
accommodation.  I  do  not  suppose  that  there  are  many  people 
who  keep  cows  and  buy  the  whole  of  the  stuff  on  which  the  cows 
are  to  be  fed.  So,  again,  if  horses  are  kept  for  the  purpoees  of 
breeding — and  we  are  told  that  foals  were  bred  and  scJd— a 
quantity  of  land  must  be  retained  for  the  purpose  of  feeding  them. 

I  am  therefore  unable  to  say  that  there  oyer  was  a  time  when 
the  primary  intention  of  holding  this  house  and  land  for  the 
purposes  of  pleasure  was  changed  into  an  intention  of  holding 
it  for  the  purposes  of  business.  Mr.  VTallis  appears  to  haye  got 
into  difficulties,  which  is  not  at  all  unlikely  when  a  man  has  too 
many  things  on  his  hands.  Haying  got  into  difficulties,  what  was 
regarded  as  the  surplus  was  disposed  of  in  the  market  in  order  to 
produce  some  ready  money,  and  the  purpose  of  getting  money 
began  little  by  little  to  get  the  upper  hand ;  but  I  do  not  think 
that  there  was  any  time  at  which  I  can  say  distinctly  that  the 
primary  intention — ^the  intention  with  which  he  set  out  of  taking 
this  house  and  land  for  the  purpose  of  pleasure  and  enjoyment — 
was  distinctly  changed  into  the  purpose  of  holding  it  for  business 
only,  so  that  these  goods  were  in  the  possession  of  the  bankrupt 
in  his  trade  or  business. 

Now,  if  I  come  to  look  at  the  articles  which  are  claimed,  I  find 
that  there  are  a  few  horses  and  ponies.  Ponies  are  not  usually 
bought  by  a  faomer  for  the  purpose  of  his  business ;  so  that  that 


certainly  does  not  look  very  much  like  carrying  on  a  bosinesB. 
Xt  looks  more  like  the  notion  of  enjoyment.  Then  there  are  one 
or  two  pigs.  Kow  that  again  does  not  look  like  keeping  pigs  for 
-the  purpose  of  profit.  I  suppose  that  there  are  very  few  honses 
of  this  character  in  which  such  ftTiimalii  are  not  kept,  and  whether 
a  man  sbonld  buy  hia  pigs,  or  whether  be  should  breed  them, 
depends  very  mnch  upon  his  own  fancy  in  the  matter. 

Then  come  a  qnantity  of  outdoor  effects,  and  it  is  very  difficult 
to  distinguish  between  what  were  used  purely  for  the  poiposes  of 
pleasure  and  what  were  used  for  the  purposes  of  the  farm ;  but  I 
conceive  that  the  whcie  of  them  were  used  for  the  pnrposes  of 
pleasure  in  the  first  instance ;  and,  as  I  have  said,  I  do  not  find 
any  period  when  I  can  distinctly  hold  that  that  purpose  of  pleasure 
■st&s  changed  into  a  purpose  of  business. 

Then  I  come  to  the  market  gardening,  in  regard  to  which  there 
has  been  moet  stress,  on  the  ground  that  all  the  flowers  were 
for  sale,  and  that  no  flowers  were  allowed  to  Mrs.  Wallis,  and 
that  she  had  to  buy  them  back  Irom  the  person  to  whom  they 
were  sold.  But  when  I  look  at  the  list  of  the  green-house  and 
hot-house  plants,  and  of  the  stove  plants,  and  so  on,  I  find  nothing 
at  all  except  what  one  would  ordinarily  expect  to  find  in  a  house 
like  this.  There  is  apparently  aboat  that  amount  of  conservatory 
and  glass  which  one  wonld  suppose  that  a  person,  who  could 
afford  to  pay  40(M.  for  a  house  and  seventy-nine  acres  of  land, 
would  expect  to  have  for  the  purposes  of  pleasure ;  and  the  &ct 
that  nnder  temporary  pecuniary  difficulties  Mr.  Wallis  determined 
to  sell  the  flowers,  instead  of  allowing  Mrs.  Wallis  to  put  them  in 
her  drawing-room,  cannot,  in  my  opinion,  amount  to  the  carrying 
on  of  a  business ;  and  therefore  I  think  that  the  whole  foundation 
of  the  claim  fails. 

It  is  not  necessary  to  go  any  farther,  as  I  find  that  the  bank- 
rupt was  not  carrying  on  any  trade  or  business  upon  these  premises, 
and  consequentlj  the  application  must  be  refused  with  costs. 

Order  aecordmgly. 
Solicitor  for  trustee :  8.  E.  BArmd. 
Solicits  for  Sayen :  E.  Lee. 
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—  Bankruptcy — J^reemeatfor  a  Leau — '*  Zand  hmdeneA  wUK  oneroiu  toPeMtat*  " 
—"Pr<^fer^"—IH»claimer—B<aaeruptey  Act,  1883,  m.  M,  65, 168. 

The  right  of  disclumer  ccnferred  on  tnutoN  by  B.  65  of  the  BAnkruptcj  Act, 

1883,  U  not  limited  to  property  of  the  bankrupt  divisible  amongst  his  crediton 
as  defined  by  s.  44,  but  extende  to  any  property  u  defined  by  s.  168  from  vbich 
no  benefit  can  accrue  to  the  bankrupt's  estate. 

A  debtor  held  his  buuness  premiBes  for  a  term  of  yean  under  an  iigreement 
for  a  lease,  and  entered  into  a  binding  contract  for  the  sale  and  asaignnteot  of 
his  boslnees  and  his  business  premises  to  a  company,  but  became  bankrupt 
before  the  completion  of  the  contract : — 

£eM,  that  the  debtor's  interest  in  tits  agreement  for  a  lease  was  in  the  natuie 
of  land  burdened  with  onerous  covenants  which  lils  trustee  in  bankruptcy  conM 
under  the  circumstuices  disclaim, 

Bt  an  ^reement  in  writing  not  under  seal  dated  the  6tb  of 
May,  1879,  and  made  between  the  Investment  Company,  T.imitjJ, 
of  the  one  part,  and  B.  W.  Maughan,  of  the  other  part,  tiie  com- 
pany agreed  to  giant  and  B.  W.  Manghon  agreed  to  accept  an 
underlease  of  part  of  the  ground-floor  of  No,  41,  Cheapaide,  in 
the  city  of  London,  for  twenty-one  years  from  the  24:th  of  Jane, 
1879,  at  the  yearly  rent  of  1000^  per  annum  for  the  first  year 
and  thereafter  at  the  increased  yearly  rent  therein  mentJoned. 
The  agreement  was  to  be  carried  into  effect  by  a  formal  deed 
which  was  to  contain  the  coTenants  and  proTiaions  mentioned  in 
the  agreement  B.  W.  Uaughan  was  let  into  possession  under 
this  agreement,  but  a  more  formal  instmment  was  not  executed. 

By  another  ^reement  not  under  seal  dated  the  13Ui  of  Jane, 

1884,  and  made  between  B.  W.  Hangban  (the  vendor)  of  the 
one  part,  and  Maugban's  Patent  Geyser  Company,  Limited  (the 
purchaser),  of  the  other  part,  the  vendor  agrepd  to  sell  to  the  pur- 
chaser for  6000/.  his  business  of  a  gas  engineer  and  certain  patent 
rights,  and  the  leasehold  premises,  No.  41,  Cheapside,  where  the 
business  was  being  carried  on.  The  purchase  was  to  be  completed 
on  the  30th  of  June,  1884,  and  on  or  after  that  day  the  vendor 
was,  upon  the  request  and  at  the  cost  of  the  purchaser,  to  execute 
and  do  all  such  assurances  and  things  as  shoold  reasonably  be 


reqaiied  for  Testing  in  the  potchosei  tte  property  agreed  to  be       188S 
sold  and  giving  it  the  fall  benefit  of  the  contract.  In  u 

On  the  29th  of  Augnst  a  leceiving  order  was  made  against  ^^"f- 
B.  W.  Maughan,  but  his  creditors  snheeqaently  accepted  a  scheme  Hohebodbe. 
of  arrangement  which  was  confirmed  by  the  Court.  This  scheme 
provided,  amongst  other  things,  that  the  property  of  the  debtor 
divisible  among  his  creditors  under  the  receiving  order  should 
-vest  in  a  tmatee  to  be  appointed  under  the  scheme,  and  that 
ench  trustee  should  administer  the  aforesaid  property  as  nearly 
as  might  be  in  the  like  manner  as  under  an  order  of  adjudication. 

This  was  an  application  by  G-.  B.  Monkhonse,  the  trustee 
appointed  under  the  scheme,  for  leave  to  disclaim  the  interest  of 
B.  W.  Haughan  nnder  the  agreement  of  the  6th  of  May,  1879,  in 
the  premises  T^o.  41,  Cheapside. 

The  trustee,  or  Maughan's  Patent  Greyser  Company,  Limited, 
had  retained  possession  of  the  premises  untH  the  19th  of  Decem- 
ber, 1884,  when  the  Investment  Company  put  in  a  distress  for 
rent  which  realised  about  1902.,  leaving  a  balance  of  about  900Z. 
still  dae  to  them. 

Mr.  Soltnet  (solicitor),  for  the  trustee.  The  word  "  property  " 
in  the  55th  section  of  the  Act  is  defined  by  s.  168  to  include  real 
and  personal  estate  and  obligations  in  the  widest  sense.  This  is 
property  burdened  with  onerous  covenants  which  the  trustee 
ought  to  be  at  liberty  to  disclaim  without  any  terms  being 
imposed  upon  him. 

E,  C,  WiUi»,  Q.O.,  for  the  Investment  Company,  This  is  not 
property  which  can  be  disclaimed.  Whatever  interest  Maughan 
has  under  the  agreement  of  May,  1879,  he  holds  in  trust  for  the 
company  to  which  he  has  sold  it.  He  is  under  a  binding  obliga- 
tion to  them  to  assign  his  whole  interest  to  them.  This  is  trust 
property,  therefore,  and  there  is  a  uniform  consensns  of  authority 
under  the  earlier  Acts  that  trust  property  does  not  pass  to  the 
trustee  in  bankruptcy ;  and  s.  44,  sub-s.  1,  contains  a  nmilar  enact- 
ment. But  assuming  there  is  scnne  property  in  the  debtor  or  his 
trustee,  still  it  is  property  which  the  trustee  cannot  possibly  dis- 
claim, because  the  55th  section  only  deals  with  property  divisible 
amongst  the  creditors.    That  section  gives  a  right  of  disclaimer 
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1885  with  respect  to  any  ^^  property  of  the  bankrupt/'  and  by  s.  44  the 
Ikbb  words  "  property  of  the  bankrupt "  are  defined  to  mean  "  the  pro- 
Maughan.  perty  Qf  ii^Q  bankrupt  divisible  among  his  creditors."  Therefore, 
MoNKHouBK.  however  wide  a  definition  may  be  given  to  the  word  "  property  ** 
by  s.  168,  still  it  must,  for  the  purposes  of  s.  55,  be  property 
which  is  divisible  amongst  the  creditors,  but  which  by  reason  of 
the  burthens  attached  to  it  the  trustee  desires  to  disclaim.  This  is 
not  property  divisible  among  the  creditors,  but  an  interest  which 
the  debtor  holds  upon  trust  for  the  purchasing  company ;  and, 
further,  this  is  not  a  bankruptcy,  but  a  scheme  of  arrangement 
under  the  very  words  of  which  the  only  property  vested  in  the 
trustee  is  the  property  divisible  amongst  the  creditors,  which  this 
is  not.  Lastly,  if  there  is  a  disclaimer,  it  should  be  npon  the 
terms  of  the  trustee  paying  rent  up  to  the  disclaimer,  because  he 
or  the  purchasing  company  have  been  in  the  beneficial  occupa- 
tion of  the  premises  down  to  the  present  time. 

8.  Wool/,  for  the  purchasing  company.    The  company  do  not 
oppose  a  disclaimer,  and  are  quite  willing  to  give  up  possessicm. 
[He  also  cited  Ex  parte  Sir  W.  Hart-Dyke  (1)  ;    WaUh  v. 
Lonsdale.  (2)] 

Field,  J.  I  am  of  opinion  that  I  ought  to  grant  this  applica- 
tion, and  that  I  have  power  to  grant  it.  On  the  true  construction 
of  the  statute  this  is  property  which  the  trustee  has  a  right  to  ask 
the  Court  for  leave  to  disclaim.  Since  the  Judicature  Acts  there 
is  now  no  distinction,  that  I  can  see,  between  a  lease  and  an  agree- 
ment for  a  lease,  because  equity  looks  upon  that  as  done  which 
ought  to  be  done.  Consequently,  after  the  execution  of  the 
agreement  for  a  lease,  this  debtor  had  a  property  vested  in  him, 
that  is  to  say,  he  had  land  which  was  burthened  with  onerous 
covenants.  That  being  so,  and  if  the  case  stood  there,  the  trustee 
would  clearly  be  entitled  to  disclaim.  But  since  the  date  of  the 
agreement  the  debtor  has  entered  into  a  binding  contract  to  assign 
all  his  interest  to  a  company,  and  no  doubt  the  terms  of  the  con- 
tract are  wide  enough  to  pass  all  his  beneficial  inteiest  in  the 
property.  He  has  not,  however,  executed  any  assignment,  but  he 
is  under  an  obligation  to  execute  or  to  obtain  the  execution  of  an 

(1)  22  Ch.  D.  410.  (2)  21  Ch.  D.  9. 


assignment  to  the  porcliasiDg  company.  Therefore,  this  was  pro- 
perty or  land  bnrthened  with  oneroas  covenants  which  at  the  date 
of  the  receiving  order  was  vested  in  the  debtor.  Under  the  old 
law  in  bankmptcy  tmst  estates  vested  in  a  bonhrapt  did  not  pass  i 
to  hia  trustee  in  bankmptcy,  and  if  the  language  of  this  new  Act 
waa  the  same  as  the  previous  Acts  there  might  be  something  in 
the  argnment  which  Mr.  WiUis  has  addressed  to  me  ;  but  it  seema 
to  me  that  in  the  Act  of  1883  the  legialatuie  has  clearly  evinced 
an  intention  of  enlacing  the  power  of  disclaimer,  and  the  qaestion 
is,  whether  this  is  property,  which,  'under  a.  55,  the  trustee  has 
power  to  disclaim.  I  clearly  think  it  is.  On  looting  at  the  Act 
one  sees  that  it  purposely  speaks  of  two  kinds  of  property — pro- 
perty divisible  amongst  the  creditors,  and  property  which  the 
trustee  may  disclaim — and  in  the  use  of  the  word  "  property  "  in 
s.  55  one  haa  to  consider  which  kind  of  ptapettj  the  legislature  is 
there  dealing  with.  Now,  s.  55  says  "  any  part  of  the  property  of 
the  bankrupt "  which  is  onerous  may  be  disclaimed.  Mr.  Willis 
saya  this  is  not  property  which  can  be  disclaimed.  Why  not  ? 
Because,  says  he,  s.  44  defines  "property  of  the  bankrupt  "to 
mean  property  divisible  amongst  his  creditors.  But  then  am  I 
bound  to  read  the  word  "  property  "  in  s.  55  with  the  limitation 
given  in  s.  44  ?  I  think  not.  I  think  those  words  "  divisible 
amongst  his  creditors  "  are  purposely  omitted  from  s.  55.  The 
governing  words  in  that  section  for  the  purposes  of  this  case  are 
"  land  of  any  tenure  burdened  with  onerous  covenants."  What 
does  that  expression  mean  ?  It  means  property  from  which  no 
benefit  can  accrue  to  the  bankrupt's  estate.  I  am  of  opinion, 
therefore,  that  it  was  not  the  intention  of  the  legislature  to  cut 
down  the  general  words  of  the  section  and  that  it  applies  to  any 
property  as  defined  by  s.  168,  although  not  divisible  unongst  the 
creditors,  which  is  of  an  onerous  nature. 

But  then  it  is  said  that  this  is  not  land.  I  think  it  is  for  the 
reasons  I  have  already  given.  It  is  quite  true  the  debtor  haa 
bomid  himself  to  assign  his  interest,  but  still  there  is  some  pro- 
perty or  obligation  left  in  him.  I  am  of  opinion,  therefore,  that 
both  of  the  objections  raised  by  the  landlord  &il,  and  that  the 
trustee  is  entitled  to  disclaim.  That  being  so,  the  next  question 
is,  on  what  terms  is  he  to  be  allowed  to  disclaim.    I  think  that  as 
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1885        both  he  and  the  purchasing  company  are  willing  to  give  np 
Ikbb       possession,  there  should  be  no  order  as  to  payment  of  rent.     The 
Maughah    qo^  of  this  application  will  come  out  of  the  estate. 

EXFABTJI 

MoNKHousB.       Solicitors :  Ingle,  Cooper,  &  Holmes  ;  Hughes,  Hooker,  &  Co. ; 

Loodey  &  Morley. 

H.  L.  F. 


March  9.  In  BE  SAND  WELL.    Ex  pabte  ZEBFASS. 


Bankruptcy — Disclaimer  of  Lease — Lafidlord's  Claim  for  OompenioHon — Jtiris- 
diction— Ba/nkruptcy  Act,  1883,  85.  61,  121--Bankruptcy  Bvles,  1883, 
r.  232. 

Where  an  order  is  made  under  s.  121  of  the  Bankruptcy  Act,  1883,  for  the 
summary  administration  of  a  bankrupt's  estate,  and  the  trustee,  in  pursuance  of 
the  power  conferred  on  him  by  rule  232  of  the  Bankruptcy  Bules,  1883,  dis- 
claims, without  any  application  to  the  Court,  the  leasehold  premises  of  the 
bankrupt,  the  Court  has  no  jurisdiction  to  gi^e  any  compensation  to  the  land- 
lord out  of  the  bankrupt's  estate  for  the  use  and  occupation  by  the  trustee  of  the 
leasehold  premises  for  the  purposes  of  the  bankruptcy,  even  although  a  benefit 
has  thereby  resulted  to  the  estate. 

Bt  deed,  dated  the  11th  of  January,  1883,  P.  Zerfass  demised 
to  T.  Sandwell,  Ko.  75,  Eingsland  Boad,  in  the  cotmty  of  Middle- 
sex, for  the  term  of  twenty-one  years  &om  the  29th  of  September, 
1882,  at  the  yearly  rent  of  160Z.,  payable  quarterly. 

On  the  Ist  of  August,  1884,  T.  Sandwell  was  adjudicated  bank- 
rupt, and  an  order  having  been  made  the  same  day  for  the 
summary  administration  of  the  estate  under  s.  121  of  the  Bank- 
ruptcy Act,  1883,  the  chief  official  receiver  thereupon  became 
the  trustee  in  the  bankruptcy. 

The  trustee  at  once  took  steps  to  sell  the  bankrupt's  goods  and 
effects  at  75,  Eingsland  Boad,  but,  finding  a  clause  in  the  lease 
forbidding  a  sale  by  public  auction  on  the  demised  premises, 
applied  to  F.  Zerfass  for  and  obtained  leave  to  hold  a  sale  on 
pajrment  of  211.,  being  arrears  of  the  rent  which  had  accrued 
prior  to  the  25th  of  March,  1884.  The  trustee  also  paid  the 
quarter's  rent  which  had  accrued  on  the  24th  of  June,  1884. 

The  sale  took  place  on  the  29th  of  August,  and  on  the  8tli  of 
September  the  trustee  served  F.  Zerfass  with  a  notice  under 
rule  232  of  the  Bankruptcy  Bules,  1883,  of  his  intention  to 


disclaim  the  lease  within  sereu  days,  and  on  the  12th  of  September       1885 
Berved.  Zeifass  with  notice  of  an  abeolnte  disclaimer  of  the  lease ;       ihbe 
but  in  fact  the  tnutee  did  not  give  np  actual  posseaaion  of  the   s**"'™-'- 
premiaes  until  the  19th  of  September.  ZmrAo. 

Thia  was  tax  application  by  P.  Zei&ss  that  he  might  be  paid 
out  of  the  estate  of  the  banhrapt  the  sum  of  362^  I80.,  being  a 
smn  equivalent  to  the  rent  which  accrued  between  the  24th  of 
June  and  the  19th  of  September,  1884 

F.  C.  Willis,  for  the  motion.  The  landlord  is  entitled  to  some 
compenaation  for  the  use  and  occupation  of  the  premises  by  the 
trustee,  especially  when  such  occnpation  has  resulted  in  a  benefit 
to  the  estate :  In  re  BttsfieU.  (1)  The  232nd  rule  of  the  Bank- 
ruptcy Bules,  1883,  was  not  intended  to  confer  on  the  tmatee  an 
absolute  power  to  deprive  a  landlord  of  the  rights  which  he  wonld 
otherwiBO  possess. 

Mvir  Mackatvsie,  for  the  trustee.  In  this  case  the  right  to  dis- 
claim was  absolute,  and  having  been  exercised  the  Court  cannot 
give  any  relief,  and  the  trustee  is  under  no  liability  to  pay  any- 
thing to  the  landlord.  By  the  3rd  snb-section  of  s.  55  of  the  Act  a 
trustee  cannot  disclaim  a  lease  without  the  leave  of  the  Court  "ex- 
cept in  any  cases  which  may  be  prescribed  by  general  rules,"  and 
then  under  the  232Dd  rule  a  lease  may  be  disclaimed  without  the 
leave  of  the  Conrt  when  (amongst  other  cases)  the  estate  is  being 
administered  imder  s.  121  of  the  Act.  This  is  such  a  case,  and 
the  disclaimer  operates  onder  sub-s.  2  of  s.  55  to  determine,  as 
horn  the  date  of  tiie  disclaimer,  the  rights,  interests,  and  liabili- 
ties of  the  bankrupt  and  his  property  in  or  in  respect  of  the  pro- 
perty disclaimed,  and  also  to  discharge  the  trustee  ftom  all 
personal  liability  in  respect  of  the  property  disclaimed  as  from 
the  date  when  the  property  vested  in  him.  The  Court,  therefore, 
has  no  jurisdiction  to  put  ^e  trustee  on  any  terms,  or  to  order 
the  payment  of  any  rent  or  other  sum  of  money,  out  of  the  estate 
by  way  of  compensation. 

F.  a  Wiltia,  in  reply. 

Cate,  J.    The  point  I  have  to  determine  is,  whether  I  have 

any  authority  to  order  the  official  receiver,  who  in  this  case  is  the 

(1)  23  Ch.  D.  115. 


(Hk  this  appUcati<Hi,  aod  conaeqiifliitly  that  it  moat  be  diaraissed 
with  costs. 


Solicitor  for  landlord :  R.  Ward, 
Solicitor  for  tmstee :  W.  W.  Aldrige. 


Order  aeoordingltf. 


Is  u  GILLESPIE.    Ex  faxte  BEID  &  SONS. 

BanhmpUv—MiOml  Dtatmft—BUt  aec^ted  attdpaid  hg  Ortditor  ^tmr  Satke 

qfDebtor'i  Bunkn^cif—Ba-off—BaMkrviptey  Act,  1883,  t.  38. 

When  thaie  ua  mutiul  daalinga  batwMn  a  debtor  utd  his  cradUors,  the  Ime 

u  to  set-off  moat,  u  a  gensral  rule,  and  in  the  absence  of  special  clrcunutauoei, 

be  drawn  at  the  date  of  the  conunencement  of  the  bankruptcy. 

Ok  the  9th  of  April,  1881,  A.  M.  Gillespie,  W.  OiUeapie,  and 
C.  U.  Qillespie,  trading  as  A.  H.  Gillespie  &  Co.,  filed  their  peti- 
tion in  bonkmptcy ;  and  the  same  day  a  receiving  order  was 
made,  and  Hr.  Toong  was  appointed  special  manager  of  the 
bonkropt's  estate,  and  aubsequently  he  was  appointed  the  tmstee. 

At  the  date  of  the  leoeiTing  order  Messrs.  La  Mothe  &  Cassar, 
a  firm  in  the  West  Indies,  were  lately  indebted  to  the  bank- 
rupts, and  OD  the  l2th  of  April  a  letter  was  receired  by  the 
baokrapts  ttom  Kessrs.  La  Mothe  &  Cassar,  inclosing  a  remit- 
tance on  account  of  their  debt,  with  a  request  to  place  the  said 
remittance  to  their  credit.  The  remittance  consisted  of  a  three 
months'  bill  for  1001.,  dated  the  27th  of  March,  1884,  and  drawn 
by  one  D.  Adams  upon  Messrs.  Beid  &  Sons,  a  firm  in  London, 
who,  at  the  date  of  the  receiving  order,  were  creditors  of  the 
bankropts  for  1111.  14s.  6(1.,  on  the  account  current  between 
them. 

The  sune  day  that  the  bill  was  received  by  the  bankrupts,  it 
was  presented  by  Mr.  Tonng  to  Messrs.  Beid  &  Sods  for  accept- 
ance, who,  after  some  hesitation,  accepted  it,  but  claimed  the 
right  to  set  off  the  amount  payable  on  the  bill  against  the 
nil.  14*.  Qd.  due  to  them  on  their  current  account  with  the 
bankrupts.  The  bill  fell  due  on  the  24th  of  June,  and  was  paid 
by  Messrs.  Beid  &  Sons  under  protest,  it  being  arranged  that 


1883        the  trnstees  should  not  part  vith  the  1001.  withoat  giving  Meean. 
Iku       Beid  &  Sons  an  opportunity  of  obtaining  the  decision  of  the 

BsiD.  Messrs.  Beid  &  Sons  applied  for  an  order  cm  tite  trustee  to 

refund  to  them  the  1007. 

Pyke,  for  Beid  &  Sons.  The  question  turns  upon  the  construc- 
tion of  s.  38  of  the  Bankruptcy  Act,  1883,  The  section  mentiong 
no  time  at  vhicb  the  account  is  to  be  taken.  The  only  limit  to 
the  right  of  set-off  is  contained  in  the  proviso  at  the  end  of  the 
section,  and  expressly  applies  to  cases  where  eredtt  is  given  to  the 
debtor.  The  inference  is  that  the  restriction  does  not  apply 
where  a  creditor  claims  the  benefit  of  a  debit — which  is  this  case. 
The  section  is  similar  to  s.  39  of  the  Bankruptcy  Act,  1869, 
which  was  considered  in  Elliott  v.  Turquemd.  (1)  It  is  submitted 
that  there  is  no  hard  and  fast  rule  as  to  setKiff,  and  that  tbe  line 
should  be  drawn  where  the  justice  of  the  case  leqniies  it. 

Yate  Lee,  for  the  trustee.  The  right  to  set-off  can  only  arise 
where  there  are  mutual  dealings,  that  is,  a  mutual  debit  and  a 
mutual  credit  But  there  can  be  no  mutual  dealings  after  the 
oommencement  of  a  bankruptcy,  and  the  rights  of  parties  cannot 
be  altered  by  any  transactions  that  take  place  after  that  date. 
The  principles  of  AllovHiy  v  Steere  (2)  and  Ex  parte  Sir  W.  Sort- 
Dyke  (3)  apply.  The  line  as  to  set-off  must  be  drawn  at  the 
commencement  of  the  bankruptcy :  Lielaon  y.  Evaru  (4) ;  In  tb 
MHan  TramwatfS  Co.  (6) 

Pyke,  in  reply. 

Gate,  J,  In  this  case  I  am  of  opinion  that  my  jndgmrait  must 
be  in  favour  of  the  trustee.  The  question  is  whether  Heesrs. 
Beid  &  Sons,  having  accepted  a  bill  after  they  had  notice  of  the 
bankruptcy,  are  entitled  to  set  off  the  amount  of  the  bill  against 
the  sum  due  to  them  from  the  bankrupts  on  the  current  account 
between  them.  Kow  that  is  admitted  to  depend  on  the  con- 
struction of  the  38th  section  of  the  Bankruptcy  Act,  which  deals 
with  mutual  dealings  and  mutual  credits ;  and  the  important 

(1)  7  App.  Cm,  79,  86-87.  (3)  22  Ch.  D.  410. 

(2)  10  <J.  B.  D.  22.  (4)  6  T.  E.  67. 

(5)  2S  Ch.  D.  687,  681. 


point  to  ascertain  is,  down  to  what  time  these  mutual  dealinge 
and  credits  are  to  be  continued.  In  other  words,  at  what  date  is 
the  line  as  to  set-off  to  be  drawn.  In  Jn  re  Milan  Tramwayt 
Co.  (1),  liord  Selbome  said :  "  It  is  impossible  that  a  person,  who 
at  the  time  of  the  bankruptcy  owes  a  debt  to  the  bankrupt  and 
has  no  right  of  set-off,  can  acquire  such  a  right  by  taking  an 
assignment  of  another  debt  due  to  another  creditor  of  the  bank- 
rupt ;"  and  it  seems  to  me  that  the  converse  case  equally  applies, 
Tiz.,  that  a  creditor,  who  has  at  the  time  of  the  bankruptcy  no 
right  to  set-oGT,  cannot  acquire  such  a  right  by  any  subsequent 
transaction.  Here  bankruptcy  intervened  and  put  an  end  to  the 
previous  mutual  credits  and  stopped  the  mutual  dealings  between 
the  bankrupts  and  JHessrs.  Beid  &  Sons.  It  is  contended  that 
s.  38  nowhere  states  where  the  line  as  to  set-off  is  to  be  drawn, 
and  that  Elliott  v.  Turquand  (2)  shews  that  that  line  is  not  neces- 
sarily to  be  drawn  at  the  time  of  the  bankruptcy.  In  that  case, 
however,  there  was  a  secret  act  of  bankruptcy,  and  consequently  ' 
the  other  party  would,  not  unnaturally,  go  on  dealing  until  he 
knew  of  the  bankruptcy.  But  all  the  circumstances  which 
applied  to  justify  the  decision  in  that  case  fall  very  far  short  of 
justifying  me  in  going  to  the  extent  to  which  I  am  invited  to  go 
in  this  case.  In  my  opinion,  it  is  impossible  to  get  over  the 
statement  of  the  law  as  laid  down  by  Lord  Selbome  and  Fry,  L.J., 
in  Jn  re  Milan  Tramways  Co.  (3).  Lord  Selbome  says :  "  Now 
under  s.  39  of  the  Bankruptcy  Act,  1869,  the  line  is  drawn  at  the 
time  of  the  bankruptcy,  and  the  rights  of  the  parties  are  not  to 
be  altered  by  subsequent  transactions ;"  and  Fry,  L.J.,  says 
(p.  594) :  "  Is  there  any  right  of  set-off  by  reason  of  the  10th 
sectioQ  of  the  Judicature  Act,  1875,  having  imported  into  winding- 
up  the  39th  section  of  the  Bankruptcy  Act,  1869  ?  That  section 
refers  to  the  state  of  things  at  the  ,time  of  the  bankruptcy.  In 
Dickson  v.  Evans  (4)  Lord  Kenyon  says :  '  In  cases  of  this  sort 
the  question  must  be  considered  in  the  same  manner  as  if  it  had 
arisen  at  the  time  of  the  bankruptcy,  and  cannot  be  varied  by 
any  change  of  situation  of  one  of  the  parties,'  That  has  been 
the  uniform  rule."    Now  the  only  modification  that  has  been 

(1)  25  Ch.  D.  587,  591.  (3)  25  Ch.  D.  587. 

(2)  7  App.  Cm.  to.  (4)  6  T.  R.  57,  59. 
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introduced  into  that  rule  is,  that  where  the  act  of  bankruptcy  is 
secret  the  line  is  to  be  drawn  when  the  act  of  bankruptcy  becomes 
known  to  the  creditor,  and  there  is  no  authority  to  justify  me  in 
carrying  the  law  further.  Here  it  is  admitted  that  the  bank- 
ruptcy was  known  to  Messrs.  Beid  &  Sons  at  the  time  they 
accepted  the  bill.  I  am  of  opinion,  therefore,  that  this  case  Ms 
within  the  rule  as  stated  in  In  re  Milan  Tramways  Co.  (1),  and 
not  within  the  exception  contained  in  Elliott  y.  Turqmni  (2),  and 
consequently  that  this  application  fails,  and  must  be  dismissed 
with  costs. 

Order  accordingly. 


Solicitors :  Irvine  &  Hodges  ;  BruceSy  Sons,  <&  Attlee. 


H.LF. 


March  23. 


In  be  PEARCE.    Ex  parte  OROSSTHWAITE. 

Bankruptcy — Execution  Creditors — Writs  of  Fi,  Fa.  for  more  and  for  less  than 
20l.—Sale^Notice  to  Sheriff  of  Bankruptcy  Petition — Tith  of  Ihtstct- 
Bankruptcy  Act,  1883,  ss.  45,  46. 

Where  the  sheriff  sells  under  an  execution  for  more  than  20/.,  and  within 
fourteen  days  afterwards  receives  notice  of  a  bankruptcy  petition,  the  effect  of 
8.  46,  Bub-s.  2,  of  tho  Bankruptcy  Act,  1883,  is  not  to  render  the  sale  alxolutelj 
void,  but  to  deprive  the  execution  creditor  of  the  fruits  of  the  aale,  and  to 
transfer  them  to  the  trustee  in  the  bankruptcy  for  the  benefit  of  the  genera! 
body  of  the  creditors. 

Where,  therefore,  a  sheriff  is  in  possession  under  several  writs,  some  for  more 
and  some  for  less  than  20Z.,  and  proceeds  to  sell,  the  writs  are  payable  in  order 
of  priority  so  long  as  there  are  funds  to  pay ;  but,  if  he  receives  notice  of  a  bank- 
ruptcy petition  within  fourteen  days  after  the  sale,  only  those  writs  are  entitled 
to  be  paid  which  are  for  less  than  207.,  and  which  would  have  been  psid  W 
not  bankruptcy  supervened. 

On  the  10th  of  April,  1884,  E.  Crossthwaite  recovered  judg- 
ment for  IIZ.  15^.  and  18^.  for  costs  in  the  City  of  London  Court 
against  H.  Fearce,  and  on  the  22nd  of  April  he  lodged  his  war- 
rant for  execution  with  the  sheri£f. 

At  this  time  foor  other  warrants  for  execution  had  been  lodged 


(1)  25  Ch.  D.  587. 


(2)  7  App.  Cas.  79. 


'with  the  sheriff  by  judgment  creditoTS  of  H.  Fearce  for  the  fol- 
lowing amounts  and  in  the  follon-ing  order. 

£  8.    d. 

11th  Feb.,  1884,  Perrott  &  Habershon  .      .     41  1     ti 

18th  Feb.,    „      Barclay 6  0    0 

10th  April,    „     Parmley 47  17  11 

„      Woodall 34  6    6 

On  the  28th  of  April  the  sheriff  took  possession  under  all  the 
writs,  and  on  the  12th  of  May  he  sold  for  about  1607. 

On  the  22nd  of  May  a  bankruptcy  petition  was  presented  gainst 
H.  Pearce,  and  a  receiving  order  was  made  thereon,  and  notice 
thereof  was  the  same  day  served  upon  the  sheriff.  Thereupon 
the  sheriff,  after  deducting  his  own  expenses  and  costs  of  sale, 
and  paying  Barclay's  debt  in  full,  paid  over  89/.  198,,  being  the 
balance  of  proceeds  of  sale,  to  the  official  receiver,  who  subse- 
quently became  the  trustee  in  the  bankruptcy. 

This  was  an  application  by  K.  Crossthwaite  that  the  trustee 
might  be  ordered  to  pay  him  the  amount  of  his  judgment  and 
costs  out  of  the  assets  of  the  bankrupt. 

March  10.  H.  Il£ed,  for  the  application.  The  execution  having 
been  completed  by  seizure  and  sale  before  notice  of  the  receiv- 
ing order,  Crossthwaite  was  a  secured  creditor  whose  rights  could 
not  be  ousted  except  by  express  statutory  enactment :  Ex  parte 
Levering  (1) ;  Ea  parte  Bocke.  (2)  Under  s.  87  of  the  Bankruptcy 
Act,  1869,  which  is  in  substance  the  same  as  s.  46  (sub-a.  2)  of  the 
Act  of  1883,  the  effect  of  notice  to  the  sheriff  within  fourteen  days 
after  the  sale  was  to  make  an  execution  for  more  than  501.  void 
as  against  the  trustee :  Ex  parte  Banner.  (3)  Therefore,  the  same 
mle  now  applies  as  to  execution  over  201.  The  result  is  to  let  in 
the  executions  for  under  20Z. ;  QddtchmicU  v.  Scmlet  (4) ;  Graham 
V.  Witherbtf.  (5) 

J  SlacdoneU,  for  the  trustee.  The  Court  caa  only  look  at  the 
hteral  words  of  s.  46,  sub-s.  2.  Independently  of  bankruptcy, 
the  dierifT  would  have  paid  out  the  several  executions  in  order  of 

(1)  Law  Rep.  17  Eq.  453.  (3)  Law  Rep.  7  Ch,  325. 

(2)  Law  Rep.  6  Ch.  795.  (4)  G  M.  &  G.  190. 

(5)  7  Q.  B.  491. 
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date,  in  which  case  nothing  would  hare  been  left  for  the  present 
applicant.  Then  what  is  the  effect  of  bankruptcy  ?  Thete  is 
nothing  in  the  section  which  makes  executions  for  oyer  201.  abso- 
lutely void,  but  it  simply  directs  the  sheriff  what  to  do  if  lie 
receives  notice  of  a  receiving  order.  He  is  to  pay  over  the  pro- 
ceeds to  the  trustee  in  the  bankruptcy,  and  the  concluding  woids 
of  the  section  clearly  give  the  trustee  the  right  to  stand  in  the 
shoes,  as  it  were,  of  the  execution  creditor  and  to  hold  the  pro- 
ceeds against  all  subsequent  execution  creditors,  whether  nnder 
201.  or  not. 

jff.  Beedf  in  reply. 

Cur.  adv.  vuU. 


March  23.  Cave,  J.  In  this  case  an  application  was  made  bv 
an  execution  creditor  of  the  bankrupt  for  an  order  on  the  trustee 
to  pay  over  to  the  applicant  12Z.  13s.,  the  amount  which  the 
sheriff  was  directed  to  levy  on  the  goods  of  the  bankrupt  under  a 
fi.  fa.  issued  at  the  instance  of  the  applicant.  In  the  beginning 
of  May,  1884,  the  sheriff  was  in  possession  of  the  goods  of  the 
bankrupt  under  several  writs,  of  which  the  first  in  order  of  priority 
was  for  41Z.,  the  second  for  6Z.,  the  third  for  47Z.,  the  fonrth  for 
347.9  and  the  fifth,  that  of  the  applicant,  for  12Z.  13^. 

On  the  12th  of  May  the  sheriff  sold  all  the  goods  which  he  had 
seized  and  realised  a  balance,  after  deducting  rent  and  other 
charges  and  expenses,  of  89Z.  19a.  This  sum  the  sheriff  continned 
to  hold  until  the  22nd  of  May,  when  he  had  notice  of  a  bankruptcy 
petition  having  been  that  day  presented  against  the  debtor;  and 
subsequently  after  the  adjudication  he  paid  61.  to  the  execution 
creditor  whose  writ  was  second  in  point  of  time,  and  handed  oTei 
the  balance  to  the  trustee* 

Sect.  46,  sub-s.  2,  of  the  Bankruptcy  Act,  1883,  enacts  that 
where  the  goods  of  a  debtor  are  sold  under  an  execution  in  re- 
spect of  a  judgment  for  a  sum  exceeding  202.  the  sheriff  8hall 
deduct  the  costs  of  the  execution  from  the  proceeds  of  sale  and 
retain  the  balance  for  fourteen  days,  and  if  within  that  time  notice 
is  served  on  him  of  a  bankruptcy  petition  having  been  presented 
against  or  by  the  debtor,  and  the  debtor  is  adjudged  bankrupt 
thereon  or  on  any  other  petition  of  which  the  sheriff  has  notice, 


the  Bberiff  shall  pay  the  balance  to  the  trustee  in  the  bankruptcy, 
who  shall  be  entitled  to  retain  the  same  as  against  the  execution 
creditor.  Mr.  Beed,  for  the  applicant,  contended  that  the  execu- 
tions held  by  the  sheriff  for  sums  of  201.  and  npmtrds  were  avoided 
by  this  section,  and  consequently  that  the  applicant's  execution 
fras  let  in  and  that  the  sheriff  ought  to  have  paid  him  his  12!.  13s. 

Some  light  will  be  thrown  on  the  question  by  considering  what 
is  the  duty  of  a  sheriff  who  has  seTeral  writs  to  execute.  The 
case  of  Aldred  v.  ContkMe  (1)  shews  that  the  duty  of  the  sheriff 
is  to  execute  first  that  writ  which  is  first  delivered  to  him,  and 
-when  he  has  sold  enough  to  satisfy  that  writ  be  should  sell  under 
the  next  in  order.  Thus,  in  the  present  case,  the  sheriff's  duty 
was  to  sell  under  the  first  writ  until  he  had  realised  a  net  sum  of 
4il.  He  was  then  to  sell  under  the  next  writ  until  he  bad 
realised  a  further  sum  of  61.  to  satisfy  the  second  writ,  and  then 
to  continue  the  sale  under  the  third  writ.  The  goods  did  not 
realise  enough  to  satisfy  the  third  writ,  and  consequently  his 
duty  to  sell  under  the  fourth  and  subsequent  writs  never  arose 
from  want  of  goods  to  sell,  and  as  to  these  writs  the  proper  return 
for  the  sheriff  to  make  was'  one  of  nulla  bona.  Having  sold  all 
the  goods  and  realised  only  89/.  19s.,  the  sheriff  had  in  bands 
41^.  realised  under  the  first  writ,  6/.  realised  under  the  second 
writ,  and  the  balance  realised  nnder  the  third  writ,  and  he  had 
nothing  in  his  hands  under  the  subsequent  writs.  Now  applying 
the  statute  to  this  state  of  things,  when  the  sheriff  got  notice  of 
a  petition  and  found  it  was  followed  by  adjadication,  he  was 
bound  to  pay  over  to  the  trustee  the  sum  he  held  in  his  hands 
for  the  first  and  third  creditors,  because  their  judgments  were  for 
over  20/.,  but  as  to  the  6/.  he  was  bound  to  pay  that  to  the 
second  creditor.  The  sheriff  never  sold  under  the  fourth  or 
subsequent  writs,  and  consequently  the  position  of  those  creditors 
cannot  be  better  than  if  the  sheriff  had  seized  under  their  writs  and 
not  sold,  in  which  case  the  first  clause  of  s.  46  wonld  have  applied. 

Now,  ondoabtedly,  if  two  writs  are  delivered  to  the  sheriff 
successively,  and  the  prior  one  is  for  any  reason  void,  the  sheriff 
most  disregard  it  and  execute  the  second :  Christopher  v.  Bur- 
ton (2) ;  and  if  I  were  satisfied  that  the  effect  of  s.  46  is  to  render 
(1)  B  Q.  B.  370.  (2)  3  Ex.  160. 


writs  of  cxecation  in  respect  of  s  judgment  for  a  sam  exceeding 
201.  roid,  I  should  have  to  decide  in  favour  of  the  applicant ; 
but  I  cannot  eee  that  that  is  the  efiect  of  the  section,  which  only 
directs  the  sheriff  what  he  is  to  do  with  money  he  holds  for  the 
execution  creditor,  bat  nowhere  enacts  that  the  exeoQti<m  shall 
be  Toid,  although  undoubtedly  the  effect  is  that  the  execu- 
tion creditor,  where  his  judgment  is  for  a  sum  exceeding  tiOL, 
loses  the  benefit  of  it.  Mr.  Heed,  in  support  of  his  argument, 
referred  to  some  cases  decided  under  the  Act  6  Geo.  4,  c  16, 
s.  108,  which  it  is  necessary  to  consider.  That  section  enacted 
that  no  creditor  having  security  for  his  debt,  or  having  made 
any  attacliment  in  London  or  any  other  place  by  virtue  of  any 
custom  there  used  of  the  goods  and  chattels  of  the  bankrupt, 
should  receive  upon  any  such  security  or  attachment  more  than 
a  rateable  part  of  such  debt  in  respect  of  any  execntlon  or 
extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of  or 
lien  apon,  any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy ;  provided  that  no  creditor,  though  for  a  valuable 
consideration,  who  should  sue  out  execntion  upon  any  judgment 
obtained  by  delault,  confession,  or  nil  dicit,  should  avail  hinmnlf 
of  such  execution  to  the  pr^udice  of  other  fair  creditors,  tot 
should  be  paid  rateably  with  such  creditors.  The  first  case 
under  the  Act  appears  to  have  been  Taylor  v.  Taylor  (1),  in 
which  the  Court  of  King's  Bench  refused  to  set  aside,  at  the 
instance  of  the  assignees,  as  void,.an  execution  on  a  judgment  by 
nil  dicit  where,  after  seizure  and  before  sale,  the  execution  debtor 
had  become  bankrupt.  This  case  was  followed  by  that  of  Wymer 
V.  Kemble  (2),  in  which  it  was  held  that,  where  an  execution  upon 
a  judgment  by  default  had  been  perfected  by  seizure  and  sale 
before  the  bankruptcy,  the  execution  creditor  was  entitled  to  tlie 
proceeds.  Then  came  the  case  of  Notley  \.  Bink  (3),  in  which  the 
same  Court  held  that  where  the  sheriff  had  seized  the  goods  of  an 
execution  debtor  under  two  executions  upon  judgment  by  nil 
dicit,  and  had  after  the  execution  debtor  had  become  bankrupt  sold 
the  goods  and  paid  the  proceeds  to  the  execution  creditors,  he  was 
liable  to  refund  the  amount  to  the  assignees,  but  the  Court  refused 

(1)  5  B.  &  A.  a92.  (2)  6  B.  &  C.  479. 

<3)  8  R  &  C.  160. 
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to  decide  whether  hewas  a  wrong-doer  in  selling  nnder  the  writs. 
The  case  of  Qoldschmidt  v.  Hamlet  (1)  is  very  imperfectly  reported, 
but  it  appears  to  decide  that  where  the  sheriff  had  seized  under 
several  writs  before  the  bankruptcy,  and  the  first  of  such  writs  was 
upon  a  judgment  on  a  warrant  of  attorney,  the  effect  of  the  statute 
was  not  to  transfer  the  right  of  the  first  execution  creditor  to  the 
assignees,',but  to  avoid  or  supersede  that  execution,  leaving  to  the 
other  execution  creditors  the  advantage  which  the  Act  secured  to 
them  as  claiming  under  executions  which  had  been  levied  by 
seizure  before  the  Act.  In  Cheston  v.  Gibhs  (2)  it  was  held  that 
a  sheriff,  who  bona  fide  and  without  notice  of  a  prior  act  of  bank- 
ruptcy had  seized  imder  a  fi.  fa.,  was  liable  to  the  assignees  in 
trover  for  selling  after  the  fiat,  the  execution  being  founded  on  a 
warrant  of  attorney.  This  decision  was  arrived  at  on  the  ground 
that  the  108th  section  affected  the  operation  of  the  writ,  and  did 
not  merely  direct  the  application  of  the  money  levied  under  it, — 
the  words  /'no  creditor  shaU  avail  himself  of  such  execution" 
being  held  to  mean  that  such  an  execution  should  not  be  carried 
into  effect  for  the  benefit  of  the  creditor.  The  same  point  which 
had  arisen  in  Ooldsehmidt  v.  Hamlet  (1)  came  before  the  Court  of 
Queen's  Bench  in  OraJiam  v.  Witherby  (3),  when  that  Court,  after 
taking  time  to  consider  its  decision,  followed  the  previous  cases, 
and  held  that,  where  the  execution  was  founded  on  a  warrant  of 
attorney,  the  effect  of  sect.  108  was  to  make  a  sale  by  the  sheriff 
after  the  fiat  illegal,  and  so  to  let  in  a  subsequent  execution 
creditor  on  a  judgment  in  an  adverse  bona  fide  action,  who  had 
seized  before  the  fiat,  and  that  the  section  did  not  merely  trans- 
fer the  produce  of  the  sale  from  the  first  judgment  creditor  to  the 
assignees.  These  cases,  however,  are  not  applicable  to  the  case 
now  under  discussion,  first,  because  in  those  cases  there  was  a 
subsequent  sale  by  the  sheriff  which  was  invalidated  by  the  ex- 
press words  of  the  section,  "  no  creditor  shall  avail  himself "  of 
such  execution ;  and  secondly,  because,  if  the  first  execution  was 
void,  the  subsequent  one  having  been  executed  by  seizure  before 
the  fiat  was  within  the  exception  contained  in  the  108th  section.  * 
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In  this  case,  on  the  contrary,  there  are  no  words  in  s.  46,  sub-s.  2, 
which  invalidate  the  sale  by  the  sheriff,  and  indeed  under  that 
clause  the  sale  must  necessarily  take  place  before  it  can  be 
known  whether  the  execution  creditor  will  or  will  not  ultimately 
be  entitled  to  the  proceeds;  and  secondly,  the  words  of  the 
statute  do  seem  to  imply  that  the  benefit  of  the  execution  is  to 
be  transferred  from  the  execution  creditor  to  the  trustee  for  the 
benefit  of  the  creditors  generally.  As  soon  as  the  sheriff  has 
sold  he  holds  the  proceeds  of  the  sale  for  the  execution  creditors 
in  the  order  of  their  priority,  and  the  section  simply  provides 
that,  instead  of  handing  this  money  over  to  the  execution  creditor 
whose  judgment  exceeds  207.,  the  sheriff  shall  hand  it  over  to  the 
trustee.  If  the  sale  is  not  invalidated,  but  merely  the  pro- 
ceeds are  transferred  from  the  execution  creditor  whose  judg- 
ment is  over  20Z.  to  the  trustee,  it  follows  that  the  sheriff  in  this 
case  never  sold  under  the  applicant's  writ,  and  never  had  in  his 
hands  any  money  to  the  use  of  the  applicant,  and  the  applicant  is 
only  an  execution  creditor  who  has  seized  but  has  not  sold,  and 
whose  execution  consequently  is  avoided  by  s.  45, 

The  case  of  Ex  parte  Lovering  (1),  which  was  decided  under  the 
Act  of  1869,  is  also  distinguishable ;  for  in  that  case  the  execution 
creditor  got  a  security  by  seizure  which  there  was  nothing  in  the 
Act  to  take  from  him.  Under  the  present  Act  the  execution 
creditor  gets  no  benefit  by  seizure  alone.  He  must  complete  his 
execution  by  sale  before  the  date  of  the  receiving  order.  In  this 
case  the  sheriff  sold  under  the  three  first  executions,  and  held  the 
proceeds  for  those  creditors  only,  and  not  for  the  present  appli- 
cant. Nor  is  there  any  injustice  in  this  result.  At  Common  Law 
the  applicant  would  have  got  nothing  by  his  execution;  and 
although  where  the  judgment  is  over  20Z.,  the  legislature  has 
thought  fit  to  take  from  the  execution  creditor  the  benefit  of  the 
execution  and  give  it  to  the  creditors  at  large,  it  is  impossible  to 
understand  what  justice  there  could  be  in  taking  away  firom  an 
execution  creditor  on  a  judgment  over  20Z.  the  benefit  of  his 
execution,  not  to  give  it  to  the  creditors  at  large,  but  to  give  it 
to  execution  creditors  on  judgments  under  20Z.    It  is  impossible 

(1)  Law  Bep.  17  Eq.  452. 


to  conceive  why  the  one  kind  of  JudgmeDt  creditors  should  be 
faTOored  at  the  expense  of  the  others. 

Tbia  motion,  therefore,  mnat  be  refnsed  with  costs. 

Order  aeeordingly. 

Solicitors  for  execution  creditor :  Walker  A  Mw^/um'Wallcer. 
Solicitor  for  trustee :  W.  W.  Aldrige. 


[JN  THE  COITBT  OP  APPEAL.] 

MEAGER  V.  PELLEW. 

fftubandmtd  Wife — Judgmmt  Sammoni — Order  for  Faymeat — Separate  Ettate 

— Beitraini  on  Antkipation—DMon  Act,  1869  (32  it;  33  Vict.  c.  62),  (.  6. 

Upon  A  judgment  summons  issued  under  e,  5  of  the  Debtors  Act,  1869, 

agiunst  A  married  woman  who  has  only  separate  estate  which  she  b  restnuned 

from  anticipating,  an  order  for  payment  cannot  be  made  unless  it  is  shewD  that, 

Bince  the  date  of  the  judgment,  she  has  received  some  of  her  separate  income. 

If  in  the  judgment  execution  is  limited  to  separate  estate  which  she  is  not 
restramed  from  luticipotuig,  gumre,  whether  s.  6  of  the  Debtors  Act,  1869, 
applies  at  all. 

Dillon  T.  Cutiitingham  (Law  Bep.  8  Ex.  23)  distinguished. 

Appeal  from  the  dismissal  of  a  jadgment  sommons  hj  field,  J. 

On  the  30th  of  October,  1884,  A.  G.  S.  Meager  commenced  an 
action  in  the  Queen's  Bench  Division  against  G.  S.  L.  Fellew 
and  his  wife,  to  recover  the  sum  of  400Z.,  with  interest  thereon, 
due  to  the  plaintiff  on  a  joint  and  several  promissory  note  of  the 
defendants  dated  the  7th  of  June,  1SS4.  On  the  12th  of  Decem- 
ber, 1684,  the  plaintiff  recovered  judgment  against  the  defend- 
ants for  469/.,  principal  and  interest,  and  81.  Is,  taxed  costs.  The 
judgment  provided  that  execution  against  the  female  defendant 
was  to  be  limited  to  such  separate  estate  as  she  was  not  restrained 
itom  anticipating,  unless  such  restraint  shonld  be  under  settle- 
ment of  her  own  property  made  by  herself.  On  the  18th  of 
December  the  plaintiff  issued  a  judgment  sommons,  calling  on 
the  defendants  to  appear  personally  at  the  Court  sitting  in  Bank- 
ruptey  on  the  7th  of  February,  1885,  "to  be  examined  by  the 
Court  toncliing  the  means  yon  have  or  have  had  since  the  date  of 
the  judgment  to  pay  the  said  sum  in  which  yon  have  made  de&ult 
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1885        in  payment,  and  also  to  shew  cause  why  70a  should  not  be  com- 


Mkaqeb     mitted  to  prison  for  such  default." 

Pn^Ew.  '^^^  summons  was  heard  by  Field,  J,,  on  the  10th  of  February, 
1885.  In  support  of  it  the  plaintiff,  on  the  7th  of  February,  made 
an  affidavit,  in  which  he  stated  that  the  judgment  remained 
wholly  unsatisfied.  And  he  said  that,  under  and  by  virtue  of  an 
indenture  of  settlement  dated  the  10th  of  February,  1871,  the 
female  defendant  was  entitled  to,  and,  as  he  was  infafimwT  and 
believed,  was  in  receipt  of  the  interest  and  dividends  arising  (ram 
a  sum  of  5000Z.  settled  on  her  by  the  said  deed,  and  that  she  was 
further  entitled  under  the  said  deed  to  the  yearly  sum  of  lOOJ., 
and  was  then,  as  he  was  informed  and  believed,  in  receipt  of  such 
yearly  sum  of  lOOZ.  It  appeared  that  the  income  to  which  the 
wife  was  entitled  under  the  settlement  was  payable  to  her  for  her 
separate  use  without  power  of  anticipation.  It  was  not  ahewa 
that  she  had  received  any  of  the  income  since  tin  date  of  the 
judgment,  but  a  half-yearly  payment  of  the  annuity  of  1001.  would 
become  due  on  the  11th  of  February,  1885. 
.  Thq  husband  had  filed  a  liquidation  petition,  and  no  order  was 
asked  against  him.  Field,  J.,  refused  to  make  any  order,  on  the 
ground  that  an  order  for  payment  by  the  wife,  before  'she  had 
actually  received  any  income,  would  be  an  anticipation  of  her 
income. 
The  plaintiff  appealed. 

Window,  Q.C.,  and  Bremnery  for  the  appellant.    The  order 
ought  to  have  been  made  as  asked  for.    Sect.  5  (1)  of  the  Debtors 

(1)  Sect.  5.  ^Subject  to  the  provi-  default  either  has,  or  has  had  sinoe  the 

fiions  hereinafter  mentioned,  and  to  the  date  of  the  order  or  judgment,  the 

prescribed  rules^any  Court  may  commit  means  to  pay  the  sum  in  respect  of 

to  prison  for  a  term  not  exceeding  six  which  he  has  made  default,  and  has 

weeks,  or  until  payment  of  the  sum  refused  or   neglected,  or   refuses  or 

due,  any  person  who  makes  default  in  neglects,  to  pay  the  same, 

payment  of  any  debt,  or  instalment  of  *'  Proof  of  the  means  of  the  person 

any  debt,  due  from  him  in  pursuance  making  default  may  be  given  in  such 

of  any  order  or  judgment  of  that  or  manner  as  the  Court  thinks  just ;  and 

any  other  competent  Court.  for  the  purposes  of  such  proof  the 

*'  Provided,  inter  alia,  (2.)  That  such  debtor  and  any  witnesses  may  be  sum- 
jurisdiction    shall  only  be  exercised  moned  and  examined  on  oath,  accord- 
where  it  is  proved  to  the  satisfaction  ing  to  the  prescribed  rules.** 
of  the  Court  that  the  person  making 


Act,  1869,  applies  to  married  women.  At  the  time  when  the  Act  1865 
was  passed,  a  married  woman  could  hare  been  anested  on  a  ca.  sa.,  mbaoes 
and  8.  5  was  intended  as  a  substitute  for  imprisonment  for  debt,  pj^,^ 
The  application  to  Field,  J.,  was  only  for  an  order  in  general 
terms  against  the  wife  for  payment,  not  for  payment  at  any- 
specific  time,  bat  when  she  should  have  tho  means  of  paying, 
^e  object  ia  to  ean^al  her  to  pay  within  a  reasonable  time  after 
she  has  received  her  income.  Tha  application  was  made  the  day 
before  her  h^-yearly  income  was  receiTable.  In  Dillon  t.  Cun- 
ningham  (1),  judgment  having  been  recorered  against  a  married 
woman  on  her  promissory  note  giten  after  her  marriage,  a  judg- 
ment smnmons  was  issued  against  her  by  the  plaintiff,  and  on 
proof  that  the  defendant  had  property  settled  to  her  separate  use 
(without  power  of  anticipation)  to  the  amount  of  15001.  a  year, 
the  income  of  which  was  payable  in  January  and  July,  an  order 
was  made  on  her  by  Quain,  J.,  in  Korember  for  payment  of  the 
judgment  debt  by  two  instalments  in  the  following  Janu£^  and 
July,  and  the  order  was  affirmed  by  the  Court  of  Exchequer. 

[Bbett,  M.R.  The  question  of  anticipation  does  not  appear  to 
have  been  dealt  with  by  the  Court  there. 

BoTFEX,  L.J.  It  is  only  a  decision  that,  on  an  application 
by  a  judgment  creditor  under  s.  5  of  the  Debtors  Act  for  an 
order  for  payment  by  instalments  by  the  defendant,  proof  of  the 
defendant's  means  need  not  be  given.  And  in  that  case  the 
defendant  had  not  pleaded  coverture.  I  take  it  that  the  judg- 
ment was  in  the  ordinary  form  of  judgment  against  a  defendant 
who  was  not  a  married  woman. 

Baggallat,  L.J.,  referred  to  Pike  v.  FitzgHAon  (2),  in  which  it 
was  held  that  the  general  engagements  of  a  married  woman  can 
be  enforced  only  against  so  much  of  the  separate  estate  to  which 
E^e  was  entitled,  &ee  &om  any  restraint  on  anticipation,  at  the 
time  when  the  engagements  were  entered  into,  as  remains  at  the 
time  when  judgment  is  given.] 

Having  regard  to  the  object  of  the  Debtors  Act,  which  was  to 
abolish  imprisonment  for  debt,  to  which  married  women  were 
liable,  an  order  for  payment  can  be  made  against  a  married  woman 
under  s.  5. 

(1)  Law  Bop.  8  Ex.  28.  (2)  17  Ch.  D.  4H. 
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1885  [BowEKy  L.  J.    Wonld  she  have  been  liable  to  arrest  on  a  judg- 

Meager     ment  in  the  form  adopted  in  the  present  case  ?    Does  s.  5  apply 
p,^      to  such  a  judgment  ?] 

Since  the  Married  Women's  Property  Act  the  judgment  against 
a  married  woman  is  a  personal  judgment,  though  the  execution 
may  be  limited  to  separate  estate  as  to  which  there  is  no  restraint 
of  anticipation. 
B.  0.  B.  Lane,  for  the  defendant,  was  not  heard. 

Brett,  M.B.  All  we  have  to  decide  now  is  whether  the  appli- 
cation was  not  made  to  Field,  J.,  too  soon.  All  that  could  be 
said  in  support  of  it  was  that  a  judgment  had  been  obtained 
against  a  married  woman,  execution  being  expressly  limited  to 
such  separate  estate  as  she  was  not  restrained  from  anticipating, 
and  that  the  judgment  had  not  been  satisfied.  There  was  no 
eyidence  of  her  haying  any  separate  estate  but  that  in  respect  of 
which  she  was  restrained  &om  anticipation,  and  the  application 
was  made  at  a  time  at  which  it  could  not  be  shewn  that  she  had 
receiyed  any  of  her  income  since  the  date  of  the  judgment.  The 
plaintiff  did  not,  therefore,  shew  that  she  had  made  any  default  in 
obeying  the  judgment ;  she  could  not  obey  it  until  she  had 
receiyed  that  income  which  she  was  restrained  from  anticipating. 
If  she  had  made  a  promise  to  pay  the  debt  before  she  had  receiyed 
her  income  ahe  would  haye  been  anticipating  it.  The  plaintiff 
was  asking  the  judge  to  do  that  which  the  defendant  herself  was 
not  allowed  to  do — ^to  anticipate  her  income.  I  doubt  whether 
the  case  comes  within  s.  5  of  the  Debtors  Act  at  alL  But,  if  it 
does,  the  application  was  premature. 

Bagoallat,  L. J«  I  am  entirely  of  thb  same  opinion.  It  is 
unnecessary  to  say  whether  the  application  would  haye  been 
successful  if  it  had  been  made  after  the  wife  had  receiyed  her 
income.    But  I  am  by  no  means  satisfied  that  it  would. 

BowEN,  L.  J.    I  am  of  the  same  opinion. . 

Solicitor  for  plaintiff:  P.  H.  Seer. 

Solicitors  for  defendant :  Liekorish  db  Bellord, 

W.  L.  C. 

END  OF  VOL.  XIV, 
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In  the  Tliird  Series, 
10  App.  Cas. 


INDEX. 


ADT7LTSBATI0K— iSaZe  of  Food  and  Drugs  Act. 
1875  (38  4:  39  Vict,  c.  63).  «.  6^Sale  of  AHicle 
not  of  the  Nature,  Suhstanee,  and  Quality  of  (he 
Article  demanded — Prejudice  of  the  PurfJiaser.'] 
It  was  pToved  on  an  infonnation  nndor  b.  6  of  tho 
Sale  of  Food  and  Drugs  Act,  1875,  that  the  ap- 
pellant, who  was  an  inspector  under  the  Act,  on 
asking  the  respondent,  a  milk  seller,  for  "  milk," 
y\aa  supplied  by  the  respondent  with  milk  which 
liad  been  skimmed,  and  which  was,  in  conse- 
quence, as  compared  with  normal  milk  as  it  comes 
from  the  cow,  aeficient  in  butter  fat  to  an  extent 
of  60  per  cent : — Held,  that  on  these  facts  it  was 
not  proved  that  any  offence  hod  been  committed 
by  the  respondent  against  the  provisions  of  s.  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875.  Lane  v. 
Collins  -         -         -         -         -     198 

2.  Sale  of  Food  and  Drugs  Act,  1875  (38 

<t  39  Vict,  c,  63),  s,  6— Sale  of  Article  not  of 
**  nature,  substance,  and  quality  "  aemanded.']  The 
Sale  of  Food  and  Drugs  Act,  1875,  after  reciting 
that  it  is  desirable  to  amend  the  law  regarding 
the  sale  of  food  and  drugs  in  a  pure  and  genuine 
condition,  provides  by  s.  6  that  no  person  shall 
sell  to  the  prejudice  of  the  purchaser  any  article 
-of  food  or  any  drujc  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by 
such  purchaser  under  a  penalty : — Held,  that  s.  6 
was  not  limited  in  its  application  to  sales  of  adul- 
terated articles,  but  that  it  applied  also  to  cases 
in  which  the  article  sold  was  unadulterated  but 
wholly  different  from  that  demanded  by  the  pur- 
chaser.   Knight  v,  Bowebs  -         -         -     846 

ACT  OF  BAHKBTTFTOY — Creditor's  deed— Subse- 
quent bankruptcy  of  debtor — Liability 
of  trustee  1o  account  -  -       26 

See  Bankruptcy.    8. 

Failure  to  comply  with  bankruptcy  notice — 

Appeal — Stay  of  proceedings       -       49 
Ste  Bankbuptcy.    4. 

APPEAL— Bankruptcy  petition — Stay  of  proceed- 
ings -----  49 
Ste  Bankbuptcy.    4. 

•*  Criminal  cause  or  matter '' — Trial  at  bar — 

Notice  of  motion     -  -  -     867 

See  Parliament. 
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APPEAL — coni  inued, 

House  of  Lords  —  Stay  of  execution  —  No 

special  ground  alleged      -  <-     769 

See  Pbaoticb. 

Interpleader — Judgment  upon  trial  of  issue 

See  PRAcnoE.    13.  [877 

Interpleader — Judge  finally  disposing  of 

whole  matter  -  -  -     871 

See  PBAcnoE.    11. 

Municipal  election — Special  case      -     648 

See  Municipal  Election.    2. 

Notice  of— -Bankruptcy  notice  sent  by  post 

See  Bankruptcy.    34.  [121 

APPOBTIOHHEHT-— Rent-charge  — Belease  of 
part  -----  818 
See  Rent-charoe. 

ASSIOEMEET  OF  DEBT— Building  contract- 
Relation  back  of  trustee's  title  -  810 
See  Bankruptcy.    29. 

ATTACEICENT  OF  DEBTS — Charging  order- 
Solicitor — Lien  -  -  -  548 
See  Solioitor. 

Lapse  of  six  years  since  judgment  obtained 

against  debtor — Liability  of  garnishee 
See  Practice.  [886 

ATTOBBET,  POWEB  OF— Bankruptcy  petition- 
Signature  by  attorney  -  -  28 
See  Bankruptcy.    5. 

AYEBAOE — Marine  insurance — ^Warranty— Add- 
ing distinct  successive  losses  together 
See  Insurance,  Marine.  [555 

BAXEB— fi^  of  Bread  —  Previous  Order^De* 
livery  by  Cart  withoui  Beam  and  Scales — 6  d:  7 
Wm.  4,  c,  37,  ss,  6,  7.]  The  appellant,  a  baker, 
having  received  through  his  traveller  an  order 
from  a  customer  for  a  quartern  loaf,  the  manager 
of  the  baker's  shop  selected,  weighed,  and  appro- 
priated to  the  customer  a  loaf  which  was  then 
carried  out  in  a  cart  and  delivered  to  the  customer, 
on  credit,  by  a  servant  of  the  baker  without  being 
provided  with  any  beam  and  scales  with  proper 
weights: — Held,  that  the  appellant  was  rightly 
convicted  under  6*7  Wm.  4,  c.  37,  s.  7,  which 
Y  2 


978 


INDEX. 


Vol  XIV. 


l^AXSR— continued, 

enacts  that  every  baker  beyond  certain  metro- 
politan limits  who  shall  "  carrv  out  bread  for  sale 
in  and  from  any  cart "  shall  be  provided  with  a 
correct  beam  and  scales  with  proper  weights,  in 
order  that  all  bread  sold  bv  him  may  be  weighed 
in  the  presence  of  the  purchaser ;  and  in  case  any 
such  baker  shall  "  carry  out  or  deliver  any  bread  " 
without  being  provided  with  such  beam  and  scales 
with  proper  weights,  he  shall  bo  liable  to  a 
penalty.    KnxjWAY  v.  Ward       -  -         110 

BANKEB  AND  CTTSTOKEB— Pledge  of  goods- 
Memorandum  in  bank's  ledger  -  886 
See  Bill  of  Sale. 

BAHKIHO  OOKFAITT— Sale  of  shares— Omission 
to  specify  numbers — Broker's  right  to 
indemnity    -  -  -  -     480 

See  Principal  and  Agent. 

BAKKBUPTCT  —  Appeal  —  Costs  —  Official  i?e- 
ceiver,']    An  order  made  by  a  county  court,  on  tlie 
application  of  the  official  receiver  setting  aside  a 
payment  made  by  a  debtor  as  a  fraudulent  pre-  ' 
ierence,  having  been  reversed  on  appeal : — held,  j 
that  the  costs  of  the  appellants  and  of  the  official  ' 
receiver,  in  both  courts,  must  bo  paid  out  of  tbe 
debtor's  assets,  the  costs  of  the  appellants  having 
priority.     Ex  parte  Leicesteushire  Banking 
Company.    In  re  Dale        -  -  -       48 

8.  Appeal — Preliminary  Olrjection — No^ 

tice — Costs.']  A  respondent  to  an  appeal  who 
intends  to  rely  on  a  preliminary  objection  ought 
to  give.notice  to  the  appellant  of  his  intention  so 
to  do. — If  ho  does  not,  and  the  objection  is  suc- 
cessful, the  appeal  will  be  dismissed  without 
costs.— 7n  re  Speight  (13  Q.  B.  D.  42)  followed. 
Ex  PARTE  Blease.    In  RE  Blinkhorn      -     123 
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— Judgment  /or  Coats — Bankruptcy  Act,  1883  (46 
A  47  Viet,  c.  52),  «.  4.  sub-s,  1  (^).T  At  the  trial 
of  an  action  in  the  Chancer}'  Division,  upon 
motion'for  judgment  in  default  of  pleading,  judg- 
ment was  given  ordering  and  adjudging  that  the 
defendant  should  be  perpetually  restrained  from 
practising  as  a  solicitor  at  Liverpool  or  otherwise 
in  violation  of  his  covenant  with  the  plaintiff. 
And  the  Court  declared  that  the  partnership  be- 
tween the  plaintiff  and  the  defendant  ought  to  be 
dissolved  as  from  the  date  of  the  plain  tiff's  notice, 
and  ordered  and  decreed  the  same  accordingly. 
And  id  was  ordered  that  an  inquiry  should  bo 
made  what  was  the  amount  of  the  damages  which 
the  plaintiff  had  sustained  by  reason  of  the  de- 
fendant's breach  of  covenant,  and  that  the  defend- 
ant should,  within  fourteen  days  from  the  date  of 
the  chief  clerk's  certificate,  pay  the  amount  of 
the  damages,  when  certified,  to  the  plaintiff. 
And  it  was  ordered  that  the  defendant  should 
pay  to  the  plaintiff  his  taxed  costs  of  the  action. 
The  costs  were  taxed  and  were  partly  paid  by  tho 
defendant.  The  inquiry  as  to  damages  was  not 
prosecuted : — Ueldj  that  the  order  for  the  pay- 
ment of  costs  was  a  **  final  judgment"  within  tlie 
meaning  of  s.  4,  sub-s.  1  (g)y  of  the  Bankruptcy 
Act,  1883,  and  that  tho  plaintiff  was  entitled  to 
serve  the  defendant  with  a  bankruptcy  notice  for 
the  unpaid  balance  of  costs. — Ex  parte  Chinery 
(12  Q.  B.  D.  342)  explained.  Ex  parte  Moore. 
In  be  Faithful         -         -         -       C.  A.  827 
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4.  Bankruptcy  Petition— Act  of  Bank- 
ruptcy—  Failure  to  comply  vnth  Bankruptcy 
Notice  to  pay  Judgment  Jkbt— Appeal  pending 
frtm  Judgment— Staying  Proceedingi—DtgcrHioH 
of  Registrar— Appeal — Bankruptcy  Act,  1883  (46 
<fc  47  Vict.  c.  52),  8.  7,  sub^.  4.]  The  Court  of 
Appeal  will  not  interfere  with  the  exercise  of 
discretion  by  the  registrar,  under  sub-s.  4  of  s.  7 
of  the  Bankruptcy  Act,  1883,  in  adjoumins  the 
hearing  of,  or  dismissing,  a  bankruptcy  petition 
founded  on  non-compliance  with  a  bankraptrj 
notice  in  respect  of  a  judgment  debt,  when  an 
appeal  is  pending  from  the  judgment,  unless  it  is 
clear  that  the  registrar  could  not  have  been  right. 
— ^If  the  appeal  appears  to  be  a  bona  fide  one,  the 
hearing  of  the  bankruptcy  petition  ought  to  be 
adjourned. — ^If  the  appeal  is  evidently  frivolous, 
a  receiving  order  ought  to  be  made,  notwithstand- 
ing its  pendency.  Ex  parte  Heywobth.  Ls  re 
IIhodes  -  -  -  -        C.  A.  49 

6.  BarJiruplcy  Petition   by  Creditor— 

Signature  —  Signature  by  Attorney— Banhrujftcii 
Rules,  1883,  r.  I2h— Appendix,  Form  A'o.  lO.j 
A  bankruptcy  petition  by  a  creditor  may  be  feigned 
on  his  beharf  l)y  his  duly  constituted  attomty.— 
A  power  of  attorney  authorized  the  atturnty 
(inter  alia)  *'to  conjmcnwj  and  carry  on, '•r  t^* 
defend,  at  law  or  in  equity,  all  actions,  suits,  or 
other  proceedings  touching  anything  in  which  1 
or  my  ships  or  othor  |)cr8onal  estate  may  be  in 
anywise  concerned  ":  —  Held,  that  this  power 
authorized  the  attorney  to  sign  on  behalf  of  hU 
principal  a  bankruptcy  petition  ngnlnst  a  debtor 
of  the  principal.  Ex  paste  Wallace.  In  RE 
Wallace  -  -  -  -         -C.  A2S 

6.  B ill  of  EjrrMange— Specific  Appropm- 

tion  of  Remiltancts  -  Judicial  Iraolveney  of  Dravt  r 
and  Acceptor — Appliemtion  of  Remittances  remain- 
ing in  Specie — Rule  in  Ex  parte  Waring  {l^  Vt^. 
845).]  Bankers  in  London  granted  to  merch&nt» 
in  Ceylon  a  letter  of  credit,  authorizing  the  mt- r- 
chants  to  draw  on  tliem  at  three,  four,  or  8«i 
montlis  sight,  for  any  suma  not  escoediDg  10,0(H)I. 
at  one  time,  the  drafts  to  be  covered  within  Uv, 
three,  or  five  months  (according  as  they  had  beou 
issued  at  three,  four,  or  six  months),  by  remit- 
tances on  good  London  houses.  And  tho  Uiukcn 
thereby  agreed  with  the  merchants,  and  also,  as  k 
separate  engagement,  with  the  bonSi  fide  holders 
respectively  of  the  bills,  that  the  bills  should  be 
duly  accepted  on  prozientAtion,  and  paid  at 
maturity.  Tho  course  of  dealing  between  the 
parties  was  this — if  the  remittances  sent  as  cover 
for  the  merchants'  drafts  matured  later  than  the 
drafts  accepted,  interest  was  debited  by  tht^ 
bankers  against  the  merchants  from  the  (bte  of 
the  maturity  of  tho  acceptances  to  that  of  the 
maturity  of  the  remittances,  while,  if  tlie  remit- 
tances matured  earlier  than  the  acceptances,  in- 
terest was  credited  to  the  merchants.  In  all  caa* 
the  bankers  dealt  with  the  remittances  as  thtv 
thought  expedient,  and  the  proceeds  were  pai" 
into  tho  general  banking  account  of  their  firm 
Under  this  letter  of  credit  a  number  of  bills  were 
drawn  by  the  merchant's  on  tho  bankers,  and  were 
accepted  by  them,  and  other  bills  were  rcmittt'u 
by  tho  merchants  to  cover  the  acceptance*,  the 
letters  which  accompanied  the  remittances  always 
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deficribing  them  as  sent  to  cover  particular  drafts 
which  were  specified  in  the  letters.  The  bankers 
stopped  pajrment  and  filed  a  liquidation  petition, 
under  which  a  trustee  was  afterwards  appointed. 
In  consequence  of  their  stoppage  the  merchants 
also  stopped  payment.  At  the  date  of  the  liqui- 
dation petition  acceptances  under  the  letter  of 
credit  to  the  amount  of  11,535Z.  were  outstanding, 
to  meet  which  the  bankers  had  received  from  the 
merchants  remittances  to  the  amount  of  300UZ.,  of 
which  two  bills  remained  in  specie  in  the  hands 
of  the  bankers,  the  others  having  been  converted 
by  them  into  cash.  After  the  filing  of  the  peti- 
tion two  other  bills,  which  had  been  posted  by  the 
merchants  before  they  knew  of  the  stoppage  of 
the  bankers,  came  into  the  hands  of  the  receiver 
appointed  under  the  petition.  The  merchants' 
firm  consisted  of  two  partners,  one  of  whom  was 
insane,  and  resident  in  Germany.  The  sane  part- 
ner procured  an  adjudication  of  msolvoncy  against 
himself  in  Ceylon,  and  under  this  insolvency  an 
assignee  was  appointed.  The  sane  partner  deposed 
that  *'  under  this  insolvency  my  estate,  and  also 
the  estate  of  my  firm,  so  far  as  legally  can  be,  is 
now  being  administered,"  and  this  evidence  was 
not  contradicted : — Held,  that  the  joint  estate  of 
the  merchants,  as  well  as  that  of  the  bankers,  was 
under  a  forced  administration,  and  that  conse- 
quently the  rule  in  Ex  parte  Waring  (19  Ves. 
345)  applied. — Heldj  therefore,  that  the  proceeds 
of  the  four  remitted  bills  which  were  in  specie  at 
the  commencement  of  the  liquidation  must  bo 
applied,  not  in  paying  the  whole  of  the  acceptances 
rateably,  nor  in  paying  rateably  all  those  accept- 
ances to  meet  which  remittances  had  been  sent 
before  the  filing  of  the  liquidation  petition,  but  in 
paying  those  acceptances  to  meet  which  the  four 
bills  had  been  appropriated  by  the  letters  with 
which  they  were  sent. — ^When  remittances  are  sent 
under  such  circumstances  to  cover  drafts  of  the 
remitter  accepted  by  the  remittee,  the  remittee 
may,  so  long  qs  he  is  solvent,  be  entitled,  by 
mercantile  usage  or  the  course  of  dealing  between 
tlie  parties,  to  deal  with  the  remittances  as  he 
pleases ;  but,  so  soon  as  he  becomes  insolvent,  the 
remitter  is  entitled  to  insist  on  having  the  remit- 
tances applied  in  paying  the  acceptances,  and  that 
right  is  the  foundation  of  the  rule  in  Ex  parte 
Waring  (19  Ves.  345),  but  the  right  extends  only 
to  those  remittances  which  remain  in  specie  at  the 
date  of  the  insolvency.  £x  paste  Dever.  In 
UE  SuBE.    (No.  2.)       -         -         -     0.  A.  611 

7.  ■  Coeta  as  hetvoeen  Solicitor  and  Client — 
Bankruptcy  Rules,  1883,  r.  98.]  Bule  98  of  the 
Bankruptcv  Rules,  1883,  only  empowerd  the  Court 
to  direct  that  costs  shall  be  taxed  and  paid  as 
between  solicitor  and  client  at  the  time  when  the 
order  is  made  awarding  the  costs.  If  such  a 
direction  is  not  given  at  that  time,  the  Court  has 
no  power  to  give  it  subsequently.     £x  fabte 

SUOOLBBED.      &  BE  AnOELL    -  -       C.  A.  298 

8.  Creditor^a  Deed — Act  of  Bankruptcy — 

Subsequent  Bankruptcy  of  Debtor — Liability  of 
Trustee  under  Deed  to  account  to  Trustee  in  Bank- 
ruptcy.^ When  the  trustee  under  a  creditors'  deed 
tiikes  possession  of  the  debtor's  property  and  carries 
on  his  business  under  the  provisions  of  the  deed, 
and  the  debtor  is  subsequently  adjudicated  a  bank- 
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rupt  on  the  act  of  bankruptcy  committed  by  the 
execution  of  the  deed,  the  trustee  in  the  bank- 
ruptcy must  elect  to  treat  the  trustee  under  the 
deed  either  as  a  trespasser  or  as  his  agent  If  he 
elects  to  treat  him  as  a  trespasser,  the  trustee  under 
the  deed  must  deliver  up  to  him  all  the  property 
of  the  bankrupt  of  which  he  took  possession,  and 
which  remains  in  his  possession  unconverted,  and 
must  pay  him  the  value  of  that  property  which  he 
has  converted.    Ex   pakte    vArGHAN.    Ik   be 

RiDDEOUGH       '^  -  -  -  -        26 

9.  —  Discharge  of  Bankrupt — Chndition — 
Contracting  Debt  without  reasonable  or  probable 
Ground  of  Expectation  of  being  able  to  pay  it — 
Bankruptcy  Act,  1883  (46  d:  47  Vict.  o.  52),  s.  28, 
sub-s.  8  (c).]  Two  partners,  who  had  no  capital 
of  their  own,  commenced  business  by  means  of 
borrowed  money,  assigning  to  the  lender  as 
security  their  leasehold  premises,  the  goodwill  of 
their  business,  and  all  their  existing  and  after- 
acquired  stock-in-trade,  fixtures,  furniture,  and 
book-debts,  giving  him  power  to  take  possession 
at  any  time.  They  contracted  debts  in  carrying 
on  the  business,  and  became  bankrupts.  The 
mortgagee  took  possession  under  his  deed,  and  his 
security  was  insufficient.  The  registrar  granted 
the  bankrupts  a  discharge,  on  condition  of  their 
consenting  to  judgment  being  entered  up  against 
them  by  the  trustee  for  the  whole  of  the  debts 
provable  in  the  bankruptcy: — Held^  that  the 
bankrupts  had  contracted  debts  without  having  at 
the  time  of  contracting  them  anv  reasonable  or 
probable  ground  of  expectation  oi  beins  able  to 
pay  them,  and  that  the  registrar's  decision  was 
right  £x  PABTE  White.  In  be  White  0.  A.  800 


10. 


Order    of    Discharge — Condition — 


^  Sash  and  hazardous  speculations  " — Conduct  of 
Bankrupt  before  Commencement  of  Act — Betro- 
spective  Effect  of  Act — Bankruptcy  Ad,  1883 
(46  4:  47  Vict,  c.  62),  s.  2S—Co8t^^Appeal'] 
Upon  an  application  by  a  bankrupt  under  s.  28 
of  the  Bankruptcy  Act,  1883,  for  an  order  of  dis- 
charge, the  Court  may  take  into  consideration 
conduct  of  the  bankrupt  of  the  nature  mentioned 
in  sub-s.  8,  though  it  took  place  before  the  com- 
mencement of  the  Act,  and  in  that  sense  s.  28  is 
retrospective.— /»  re  White  (9  L.  T.  (N.8.)  702) 
explained  and  distinguished. — ^A  solicitor  who 
had  no  capital  of  his  own  bought  land  in  the  city 
of  London  by  means  of  money  which  he  borrowed 
on  the  security  of  mortgages  of  the  land,  his  in- 
tention being  to  sell  at  an  advanced  price.  He 
afterwards  borrowed  more  money  on  a  further 
mortgage  for  the  purpose  of  building  on  the 
land.  The  land  was  valued  by  professional 
valuers  at  considerably  more  than  the  amount 
borrowed.  He  ¥ras  unable  to  sell  or  let  to  the 
ropertv,  and  he  became  a  bankrupt : — Held,  that 
e  had  been  guilty  of  *'  rash  and  hazardous  specu- 
lations,' and  that  the  registrar  was  right  in  grant- 
ing him  an  order  of  discharge  subject  to  the  con- 
dition that,  after  setting  aside  out  of  his  earnings 
3001.  a  year  for  the  maintenance  of  himself  and 
his  family,  he  should  pay  over  to  the  official  re- 
ceiver the  balance  of  his  earnings,  until  he  should 
have  paid  lOir.  in  the  pound  on  all  the  debts 
which  had  been,  or  might  be,  proved  in  the  bank- 
ruptcy.— Creditors  served  with  notice  of  an  appeal 
2  2 
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by  a  bankrupt  from  an  order  granting  him  a  con- 
ditional dischargo  will  not  be  allow^  their  ooets 
of  appearing  on  the  hearing  of  the  appeal  when 
the  otticial  receiver  or  trustee  appears.  Ex  parte 
Salaman.    In  re  Salaman  >         -     0.  A.  086 

11.  Setting  aside  **  Salary  or  Income  *  of 

Bankrupt  for  Creditors — Future  Earningi  of 
Professional  Man— Bankruptcy  Act,  1869  (32  <fc  33 
Vict,  e.  71),  8.  90.]  The  word  '*  income  "  in  s.  90 
of  the  Bankruptcy  Act,  1869,  applies  only  to  an 
•*  income"  ejusdem  generis  with  a  **  salary,"  and 
does  not  enable  the  Court  to  set  aside  for  the 
benefit  of  the  creditors  of  a  professional  man,  who 
is  an  undischarged  bankrupt,  any  part  of  his  pro- 
spective and  contingent  earnings  in  the  exercise 
of  his  personal  skiU  and  knowledge.  £x  parte 
Bekwell.    In  re  Hutton     -         -     0.  A.  801 


12. 


Husband  and  Wife-- Wife's  Chose  in 


Action — Ante-nuptial  Parol  Agreement  to  settle — 
Part  Performance — Statute  of  Frauds^  s.  4 — Gift 
by  Husband  to  Wife — Bankruptcy  of  Husband — 
Title  of  Trustee.']  On  a  marriage  it  was  verbally 
agreed  between  the  husband  and  the  wife  that  a 
sum  of  monev  standing  to  the  credit  of  the  wife  on 
deposit  at  a  bank  in  her  maiden  name  should  be 
her  separate  property.  Nothing  further  was 
done;  but  after  the  marriage  the  money,  with 
the  husband  6  consent,  remained  at  the  bank  in 
the  wife*s  maiden  name;  and  she  received  the 
interest  on  it  for  two  years  after  the  marriage, 
when  she  drew  the  money  out  of  the  bank.  The 
trustee  in  the  subsequent  liquidation  of  the 
husband  having  claimed  payment  of  the  money 
from  the  wife  as  part  of  her  husband*s  property : — 
Heldf  by  Gave,  J.,  that  there  had  been  no  such 
part  performance  by  the  husband  of  the  parol 
contract  to  settle  as  to  take  the  case  out  of  the 
Statute  of  Frauds,  and,  therefore,  that  the  trustee 
was  entitled  to  the  money  subject  to  the  wife's 
equity  to  a  settlement,  if  any. — Meld,  by  the  Court 
of  Appeal,  without  deciding  the  question  on  the 
Statute  of  Frauds,  that  there  had  been  a  gift  of 
the  money  by  the  husband  to  the  wife  i^ter  the 
marriage ;  that  he  had  become  a  trustee  of  it  for 
her  as  her  separate  property ;  and  that,  conse- 
quently, it  did  not  pass  to  the  trustee  on  his  liqui- 
dation. Kx  PARTE  Whitehead.  In  be  White- 
head      -         -  .  >  -     0.  A.  419 

18.  Judgment    Summons — Committal — 


Order  to  pay  Debt  by  Instalments — ^^  Means  to 
pay" — money  arising  from  Gift — Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  s.  6.  sub-s,  2.]  Per 
Cotton  and  Lindley,  L.JJ. : — For  the  purpose  of 
determining  whether  a  jud^ent  debtor  has  had 
'*  the  means  to  pay  "  the  judgment  debt,  with  the 
view  of  making  an  order  for  his  committal  under 
8ub-8.  2  of  8.  5  of  the  Debtors  Act,  1869,  money 
derived  from  a  gift  may  be  taken  into  account. 
It  is  not  necessarv  that  the  "means  to  pay'' 
should  have  boon  derived  from  the  debtor's  earn- 
ings, or  from  a  fixed  income.  Ex  parte  Koster. 
In  be  Park       -         -         -  •     0.  A.  607 


14. 


Agreement  for  a  Lease — "  Land  bur- 


dened with  onerous  covenants*' — *^ Pi-operty**- 
Disclaimer — Bankruptcy  Acty  1883,  ss.  44,  55, 
168.]  The  right  of  disclaimer  conferred  on  trus- 
tees by  s.  55  of  the  Bankruptcy  Act,  1883,  is  not 
limited  to  property  of    the  bankrupt  divisible 
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amongst  his  creditors  as  defined  by  s.  44,  but 
,  extends  to  any  property  as  defined  by  a.  168  from 
'  which  no  benefit  can  accrue  to  the  banknipt's 

estate. — A  debtor  held  his  business  premises  for  a 
I  term  of  years  under  an  agreement  for  a  lease,  and 

entered  into  a  binding  contract  for  the  sale  and 
;  assignment  of  his  business  and  his  busine^'^  pre- 
I  mises  to  a  company,  but  became  bankrupt  before 
;  the  completion  of  the  contract : — Held,  that  the 
'  debtor's  interest  in  the  aOTeement  for  a  lease  was 
I  in  the  nature  of  land  burdened  with  onerous 

covenants  which  his  trustee  in  bankruptcy  could 

under  tlic  circumstances  disclaim.  Ix  re  MAtGHAX. 

Ex  parte  Monkhouse        -  -         -    956 

15. Disclaimer    of    Lease —Landlord i 

Claim  for  Compejisation  —  Jurisdiction  —  Bank- 
ruptcy Act,  1883,  ss.  51,  121— Bankruptcy  Rvki, 
1883,  r.  232.1  Where  an  order  is  made  under 
s.  121  of  the  Bankruptcy  Act,  1883,  for  the  sum- 
mary administration  of  a  bankrupt's  estate,  and 
the  trustee  in  pursuance  of  the  power  conferred 
on  him  by  rule  232  of  the  Bankruptcy  Rules, 
1883,  disclaims,  without  any  application  to  the 
Court,  the  leasehold  premises  of  the  bankrupt, 
the  Court  has  no  jurisdiction  to  give  any  com- 
pensation to  the  landlord  out  of  the  bankrupts 
estate  for  the  use  and  occupation  by  the  trusitt 
I  of  the  leasehold  premises  for  the  purposes  of  the- 
bankruptcy,  even  although  a  benefit  has  there bj 
resulted  to  the  estate.  In  re  Sandwell.  Kx 
PARTE  Zerfass  -  -  -  -    960 

16. Disclaimer  of  Leaseholds — Mortgagtc 

— Superior  Landlord — Form  of  Order — Bank- 
ruptcy Act,  1883,  s.  55,  sub-s.  6.]  On  a  disclaimer 
of  leaseholds  by  a  trustee  in  bankruptcy  under 
sub-s.  6,  s.  55,  of  the  Bankruptcy  Act,  1883,  the 
landlord  has  not  such  an  interest  in  the  **■  dii- 
claimed  property "  as  to  be  entitled  to  a  vesting 
order  under  the  sub-section.  The  right  to  u 
vesting  order  is  only  conferred  on  a  person  eiaiui- 
ing  an  interest  in  the  property  though  or  under 
the  bankrupt.  Where  in  such  a  case  a  mortga^** 
does  not  appear  on  the  trustee's  application  t> 
disclaim,  the  proper  course  is  to  order  that  thc 
mortgagee  be  excluded  from  all  interest  iuand 
security  upon  the  property,  unless  he  shall  by  a 
short  date  declare  his  option  to  take  a  vesting 
order  in  the  terms  of  the  sub-section.  In  sl 
Parker  and  Parker  (1).    £x  parte  TuRQrANt> 
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17.  •  Liquidation — Bemovdl  of  Trustee  hy 

Court — Jurisdiction — Discretion  of  Hegistrar— 
'*  Cause  sheum  ''—Bankruptcy  Act^  1869  (32  &  iW 
Vict  c.  71),  s.  83  (Ktde  Bankruptcy  Act,  1883. 
ss.  81,  86.)]  The  power  given  to  the  Court  by 
sub-s.  4  of  8.  83  of  the  Bankruptcy  Act,  1869,  to 
<*  remove  any  trustee  upon  cause  shewn,"  author- 
izes the  removjil  of  one  of  several  co-trustees 
without  the  removal  of  alL  ** Cause  shewn'' 
does  not  mean  only  conduct  amounting  to  fraud 
or  dishonesty  on  the  part  of  the  trustee;  it  L< 
enough  to  prove  conduct  —  such  as  vexatious 
obstruction  of  the  realization  of  the  estate  in  the 
interest  of  the  debtor — which  shews  that  it  U  n<> 
longer  fit  that  the  trustee  should  remain  a  trustee. 
Though  tlie  making  of  an  order  to  remove  u 
trustee  la  not  a  matter  of  pure  discretion,  and  the 
Court  of  Appeal  is  bound  to  see  that  cause  wa^ 
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shewn  in  order  to  found  the  jorisdiction  of  the 
registrar,  yet  if  the  facts  are  capable  of  two 
reasonable  interpretations,  the  Court  of  Appeal  will 
trust  to  the  discretion  of  the  registrar  in  deter- 
mining which  is  the  more  reasonable  interpreta- 
tion of  the  two,  and  will  not  disturb  his  order  for 
the  removal  of  a  trustee,  he,  from  his  acquain- 
tance with  the  proceedings  throughout,  having 
far  better  roeauB  of  judging  than  tlie  Court  of 
Appeal  has.   £x  parte  Newitt.    In  be  Mansel. 

[C.  A.  177 

18. Liquidation  by  Arrangement — Release 

and  Diitcharge  of  Trustee — Power  of  Board  of 
Trade  to  require  Account — Bankruptcy  Act,  IS&Jy 
s.  UQ-'Bankruptcy  Act,  1883,  s,  102,  sub-s,  5, 
8. 162,  suh-a.  2.]  A  trustee  under  the  Bankruptcy 
Act,  18G9,  who  has  obtained  his  statutory  releafee 
and  discharge  under  that  Act,  after  the  25th  of 
August,  1883  (the  date  of  the  passing  of  the 
Bankruptcy  Act,  1883;,  is  not  thereby  relieved 
from  rendering  an  account  to  the  Board  of  Trade 
of  his  receipts  and  payments  as  such  trustee  if, 
on  that  date,  he  had  in  his  hands  any  undistri- 
buted funds,  although  such  funds  may  have  been 
disposed  of  by  a  subsequent  resolution  of  the 
creditors.  Ik  be  Chudlky.  Ex  parte  Board  of 
Trade  ------     402 

19. MtUtud  Dealings — Bill  accepted  and 

paid  by  Creditor  after  Notice  of  Debtor's  Bank- 
ruptcy--Set-off -^Bankruptcy  Act,  1883,  «.  38.] 
Where  there  are  mutual  dealings  between  a  debtor 
and  his  creditors,  the  line  as  to  set-off  must,  as  a 
general  rule,  and  in  the  absence  of  special  circum- 
stances, be  drawn  at  the  date  of  the  commence- 
ment of  the  bankruptcy.    In  be  Gillespie.    £x 

PABTB  ReID  &  SONB     -  -  -  -       963 


20. 


Partnersliip — Deceased  Partner — 


Trust  of  Real  Estate  to  pay  DebU—So  Real  Estate 
— DAts  Statute-barredr-'Bankruptcy  of  continuing 
Partners — Proof  by  Executors  of  Dtceased  Partner 
— Proof  by  Executors  of  Deceased  Partner — Rule 
against  proving  in  Competiiion  tnlh  one*s  own 
Creditors,^  A  devise  of  real  estate  upon  trust  to 
pay  debts  does  not  prevent  the  operation  of  the 
Statute  of  Limitations  when  tbe  testator  leaves 
no  real  estate  to  support  the  trust.  A.,  B.  and  C. 
carried  on  business  in  co-partnership.  In  1875, 
A.  retired  from  the  firm,  his  share  being  purchased 
by  B.  and  C,  the  continuing  partners.  Ou  his 
retirement,  A.,  at  the  request  of  the  continuing 
partners,  paid  certain  mortgage  debts  of  the 
business,  and  took  transfers  to  himself  of  these 
mortgage  debts  with  the  securities  for  the  same. 
He  also  at  their  request  lent  them  money  on 
mortgage  of  other  portions  of  the  partnership 
property.  He  died  in  1876.  B.  and  C.  continued 
the  business  until  1883,  when  they  became  bank- 
rupt At  this  time  there  were  cash  creditors  of 
the  old  firm  still  unpaid,  who  carried  in  proofs 
against  the  joint  estate  of  B.  and  C.  The 
executors  of  A.  also  otfrried  in  a  proof  against 
the  separate  estates  of  B.  and  C,  for  (1)  the 
balance  of  the  purchase-money  of  A.'8  share  ; 
(2)  the  mortgage  debts  paid  off  by  A.  on  transfer 
to  himself;  (3)  the  moneys  lent  by  A.  on  mortgage 
after  his  retirement.  This  proof  was  rejected  by 
the  trustee  on  the  gpround  tnat  to  admit  it  would 
infringe  against  the  rule  forbtddiog  a  partner  to 
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prove  in  competition  with  his  own  creditors  :-r- 
Held,  that  as  the  debts  proved  by  the  cisli 
creditors  were,  as  against  A.'s  estate,  statute- 
barred,  the  rule  did  not  apply,  iind  that  the  proof 
must  be  admitted.  In  be  Hepburn.  Ex  parte 
Smith   ------     894 


21. 


Petition  —  Petitioning     Creditor  — 


Trustee  for  absolute  Beneficial  Owner — Joining 
Equitable  Owner  of  Debt — Amendment  of  Petition 
—Bankruptcy  Act,  1883  (46  d-  47  Vict,  c,  52), 
ss.  4,  sub-s.  1  (g)y  5, 6, 105  (sub-s.  3;.]  Under  the 
Bankruptcy  Act,  1883,  as  under  the  Bankruptcy 
Act,  1869,  a  mere  trustee  of  a  debt  for  an  absolute 
beneficial  owner  is  not  entitled  to  present  a  bank- 
ruptcy petition  against  the  debtor  unless  the 
cestui  que  trust,  if  capable  of  dealing  with  the 
debt,  joins  as  a  co-petitioner. — Ex  parte  CuUey 
(9  Ch.  D.  307)  followed.— When  an  act  of  bank- 
ruptcy has  been  committed  by  the  failure  of  a 
debtor  to  comply  with  a  bankruptcy  summons, 
any  creditor  may  avail  himself  of  it  for  the  pur- 
pose of  presenting  a  bankruptcy  petition  o  gainst 
the  debtor ;  the  right  to  petition  is  not  limited  to 
the  creditor  who  has  served  the  bankruptcy 
notice. — ^A  bankruptcy  petition  having  been  pre- 
sented by  a  bare  trustee  of  a  debt,  ana  dismissed 
on  the  ground  that  the  cestui  que  trust  ought  to 
have  been  joined  as  a  petitioner,  leave  was  given 
by  the  Court  of  Appeal  (though  more  than  three 
months  had  elapsed  since  the  presentation  of  the 
petition)  to  amend  it  by  joining  the  cestui  quo 
trust,  with  her  consent,  out  the  appellant  was 
ordered  to  pay  the  costs  of  the  appeal,  and  tho 
costs  (if  any)  occasioned  by  the  amendment.  Ex 
PABTE  Deable.    In  be  Hastings     -     0.  A.  184 

Practice  —  Disclaimer  —  Landlord's 


Notice —  Trustee^s  Neglect  —  Costs  —  Bankruptcy 
Act,  1883,  s,  55,  sub-s,  4.]  When  a  landlord 
C^vcs  a  trustee  notice  under  sub-s.  4  of  the  55th 
section  of  the  Bankruptcy  Act,  1883,  requiring 
him  to  decide  whether  he  will  disclaim  or  not 
the  bankrupt's  leaseholds,  and  tho  trustee  de- 
clines or  neglects  within  the  twenty-eight  dayi 
limited  by  the  sub-section  to  give  notice  whethei 
lie  disclaims  or  not,  and  subsequently  applies  tc 
the  Court  for  leave  to  disclaim,  he  may  rendei 
himself  personally  liable  to  the  payment  of  rent 
and  cosU.  In  be  Page  Bbothers.  Ex  pabte 
Mackat  .         -         -         -         -     401 


28. 


Practice  —  Rejection  of  Proof  by 


Trustee — Appeal — Notice  of  Motion — Bankruptcy 
Rules,  1883,  rr.  19,  174.]  If  a  creditor  desires  tc 
appeal  against  the  rejection  of  his  proof  by  the 
trustee  he  must  give  notice  of  motion  in  the  usual 
way  under  r.  19  of  the  Bankruptcy  Rules,  1883, 
and  within  the  twenty-one  days  limited  by  the 
174th  rule.  The  old  practice  of  api)lying  to  the 
Court,  in  the  first  instance,  to  fix  a  time  and  day 
for  hearing  such  an  application  no  longer  obtains. 
In  re  Gillespie.    Ex  pabte  BIobbison    -      886 

24. Proof — Judgment  Debt — Evidence.} 

When  in  support  of  a  claim  to  prove  a  debt  in  a 
bankruptcy  the  only  evidence  of  tlie  debt  ia  a 
judgment,  and  that  iudg^ent  has  been  obtained 
after  the  act  of  banioruptcy,  the  judgment  debt 
cannot  be  proved.  Ex  pabte  Bonhah.  In  bb 
Tollehachb     -         -         -         -     0.  A.  604 
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26. 


Proof  of  Debt — Evidence— Admim- 


"biUty — Admission  by  Dead  Man  against  Interest 
—  Bankrupt* s  Statement  of  Affairs  —  Judgment 
Debt  —  Inquiry  into  Consideraiion.']  In  order 
that  an  admission  made  by  a  dead  man  may  be 
admissible  in  evidence  on  the  ground  that  it  was 
against  his  interest,  it  must  have  been  actually 
against  his  interest  at  the  time  when  it  was 
made ;  it  is  not  sufficient  that  it  might  possibly 
turn  out  afterwards  to  have  been  against  his 
interest. — An  admission  made  by  a  bankrupt  in 
his  statement  of  affairs  that  a  debt  is  due  from 
him,  is  not  after  his  death  admissible  evidence  as 
against  his  assignee  in  bankruptcy  of  the  exist- 
ence of  the  debt,  merely  because  it  might  turn 
out  that  there  was  a  surplus  after  paying  the 
creditors.    £x  pabte  Edwabds.    Ik  be  Tolle- 

-     0.  A.  416 

Proof  of  Debt  —  Judgment  Debt — 


IfACHE      - 


26. 


Proof  of  Consideration — Evidence  of  Judgment.'] 
When  a  claim  is  made  to  prove  in  a  bankruptcy 
in  respect  of  a  judgment  debt,  though  the  judg- 
ment is  prim&  facie  evidence  of  the  debt,  it  is  not 
conclusive  evidence,  and,  if  the  circumstances  are 
suspicious,  the  Court  will  call  upon  the  claimant 
to  prove  the  consideration  for  the  judgment,  and 
if  he  is  unable  to  prove  it,  by  reason  of  the  loss  of 
documents,  or  the  lapse  of  time  or  otherwise,  the 
proof  will  be  rejected. — A  judgment  may  be 
proved  by  the  production  of  a  duly  certified  copy 
of  an  entry  in  the  entry  book  of  judgments  of  the 
Court  in  which  the  judgment  was  recovered. 

Ex  PABTE  AnDEBSOK.     Ik  BE  TOLLEMACHE 

[0.A606 

27. Official  Receiver — His  Powers  and 

Duties — Povoer  of  Sale — Bankruptcy  Act^  1883, 
M.  9, 10,  21,  54,  56,  68-70.]  After  an  a<yudica- 
tion  and  pending  the  appointment  of  a  trustee  by 
the  creditors,  the  official  receiver,  although  he  is 
*'the  trustee  for  the  purposes  of  the  Act,"  has  no 
power,  mero  motu,  to  sell  the  bankrupt's  pro- 
pertv :  but  his  powers  and  duties  are  under  s.  70 
of  the  Act  limited  to  those  of  a  receiver  and 
manager  appointed  by  the  High  Court — Whether 
he  could  sell  by  virtue  of  an  order  of  the  Board  of 
Trade  under  sub-s.  2  of  s.  70,  qu»re.  In  be 
Pabkeb  &  Pabkeb  (2).    Ex  fabte  Tubquand 

[407 


28. 


Receiving  Order — Jurisdiction — Pc' 


tition  presented  in  wrong  Court — Bankruptcy  Act, 
1883  (46  4  47  Viet.  c.  52),  ss.  95,  97.]  If  a  bank- 
ruptcy petition  is  by  inadvertence  presented  in  a 
wrong  t)ankruptcy  court,  the  court  to  which  it  is 
presented  has  jiu'isdiction  to  make  a  receiving 
order. — If,  however,  the  petition  is  wilfully  pre- 
sented in  a  wrong  court,  this  is  a  ground  for  dis-  i 
mining  it. — The  Divisional  Court  made  a  receiv- 
ing order,  which  it  hold  that  the  county  court 
ougiit  to  have  made,  and  to  which  the  debtor  bad 
raised  no  other  objection  than  want  of  jurisdic- 
tion, giving  have  to  the  debtor  to  apply  after- 
wards to  the  Divisional  Court  to  discharge  the 
order  on  any  ground  arising  since  the  hearing  in 
the  county  court.  Ex  pabte  May.  In  be 
Briohtmobe     -----       87 

29.  Relation  back  of  Trustee's   Title-^ 
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Completion  by  Trustee."]  A  shipbuilder  agreed  to 
build  a  vesBel,  the  price  to  be  paid  in  sDOCified  in- 
stalments. Part  of  the  work  having  been  doop, 
but  less  than  the  value  of  such  part  having  been 
paid  to  the  builder,  he  <diamd  in  favour  of  a  cre- 
ditor the  instalment  due  to  him  on  the  delivery  of 
the  vessel.  Before  the  ship  was  completed  he 
became  bankrupt  The  trustee  in  the  bankruptcy 
completed  the  vessel,  and  in  so  doing  expended 
less  than  the  amount  which  remained  to  be  paid 
by  the  purchaser : — Held,  that  the  charge,  being 
upon  money  which  had  been  already  earned  by 
the  builder,  was  valid  as  against  the  trustee. — Ex 
parte  NichoUs  (22  Ch.  D.  782)  and  Tooth  v.  HalUtt 
(Law  Bep.  4  Ch.  242)  distinguished.  £x  pabte 
Moss.    In  be  Towabd  -         -         -     C.  A.  310 

SO.  Relatitm  bark  of  Trustee's  Title-- 


Assignment  of  Debt — Ship — Building  Contract — 


Payment  of  Bankrupt's  Money  to  procure  With- 
drawal of  Criminal  Prosecution — lUegeU  Consi- 
deration— Right  of  Trustee  to  recover  from  Payee.] 
A  banking  company  commenced  a  proeecntion 
against  a  customer  for  having  obtained  credit 
from  them  under  false  pretences,  whidi  is,  by 
8. 13  of  the  Debtors  Act,  1(^69,  made  a  misde- 
meanour.   At  this  time  the  bank  had  notice  of  an 
act  of  bankruptcy  committed  by  the  enstonier. 
On  the  day  on  which  the  summons  was  to  be 
heard  by  the  magistrate,  H.  (whoso  wife  was  an 
aunt  of  the  customer's  wife)  signed  an  under- 
taking that,  if  the  magistrate  would  allow  the 
summons  to  be  withdrawn,  he  would  pay  the 
bank  the  sum  which  the  customer  had  obtained 
from  them  by  false  pretences.     An  application 
was  made  to  the  magistrate  by  the  oustomer's 
solicitor  to  allow  the  summons  to  be  withdrawn. 
The  application  was  assented  to  by  the  bank's 
solicitor  and  was  granted  by  the  magistrate.    H. 
then  paid  the  money  to  the  bank.     The  bank 
manager  believed  that  H.  was  paying  the  money 
out  of  his  own  pocket.    The  customer  was  soon 
afterwards  abjudicated  a  banlaiipt,  upon  the  act 
of  bankruptcy  of  which  the  bank  had  notice.  The 
trustee  in  the  bankruptcy  discovered  that  the 
money  which  H.  had  paid  to  the  bank  had  been 
previously  handed  to  him  by  tlie  bankrupt's  wife, 
she  having,  with  the  bankrupt's  knowledge,  taken 
it  for  the  purpose  of  paying  the  bank  out  of  a  bag 
of  money  belonging  to  the  bankrupt : — Held^  that, 
the  consideration  for  the  payment  to  the  bank 
being  the  stifling  of  a  prosecution,  there  was  no 
legal  consideration,  and  that,  though  H.,  being  in 
pari  delicto,  could  not  have  recovered  the  money 
from  the  bank,  the  trustee,  to  whom,  by  virtne  of 
the  relation  back  of  his  title  to  the  act  of  bank- 
ruptcy, the  money  really  belonged,  could  recover 
it— A'a;  parte  CaJLdeeott  (^  Ch.  D.  150)  distin- 
guished.— Leave  to  appeal  to  the  Ourt  of  Appeal 
refused.    Ex  pabte  Wolvebhaxfton  Bansixg 
Co.    In  be  Campbell  -         -         -       31 


81. 


Property  paseing  to  Trustee — Reputed 


Ownership— Wife's  Separate  Property  in  Posses- 
sion  of  Husband — Marriage  Settlement  mads  in 
Foreign  Country.]  The  rule  that  a  husband  is  a 
trustee  for  his  wife  of  her  separate  property  when 
no  other  trustee  has  been  appointed,  appUas  to 
that  which  becomes  her  separate  property  by 
virtue  of  a  marriage  oootiaot  entered  mto  in  a 
foreign  couutry. — When,  therefore,  such  property 
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ifl  in  the  poneseion  of  a  husband  at  the  commence- 
ment of  hU  bankruptcy  it  does  not  pasa  to  his 
trustee.    Ex  pabtb  Bibbtil    In  bb  Sibeth 

[0.  A.  417 

82.  SeptUed  Ownership — Trade  Custom 

— Hiring  of  Furniture  —  Hotel  Keeper — Bank- 
ruptcy Act  1883  (46  A  47  Viet.  e.  52),  ».  44, 
stJ}-s.  8 — BiU  of  Sale — Registration — Tramifer  of 
Itegistered  BtU  of  Sale  —  Equitable  sub-Mortgage 
—BilU  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
ss.  4, 10.]  The  custom  for  hotel-keepers  to  hire 
the  furniture  of  their  hotels  is  so  notorious,  and 
has  been  so  often  proved,  that  it  need  not  now  bo 
proved,  but  the  Court  'will  take  judicial  notice  of 
it.  And  the  custom  extends,  not  only  to  furniture 
in  the  strictest  sense  of  the  word,  but  to  all  the 
cirticles  which  are  necessary  for  the  furnishing  of 
»n  hotel  for  the  purpose  of  using  it  as  an  hotel. — 
The  effect  of  the  custom  is  absolutely  to  exclude 
the  reputation  of  ownership  by  the  hotel-keeper 
of  all  those  articles  in  the  hotel,  at  the  time  of  his 
bankruptoy,  which  are  within  the  scope  of  the 
custom,  without  regard  to  the  question  whether 
the  portioular  articles  are  or  are  not  in  fact  hired 
by  him. — Consequently,  articles  which  are  his 
property  subject  to  a  mortgage  by  bill  of  sale,  will 
bo  excluded  from  the  operation  of  the  reputed 
ownership  olausOb — ^A  memorandum  by  way  of 
equitable  sub-mortgage  given  by  the  transferee  of 
a  leg^tered  bill  of  sale,  accompanied  by  a  deposit 
of  the  registered  bill  of  sale  and  the  transfer,  does 
not  require  regibtration  as  a  bill  of  sale  under  the 
Bills  of  Sale  Act,  1878,  even  though,  ufter  the 
mortgage,  the  transferee  acquires  by  assignment 
the  equity  of  redemption  of  the  original  grantor. 
£x  PABTE  Tcbqcand.    In  BE  Pabeeb    C.  A.  636 

33.  Residential  Estate — Home  Farm — 

Farming  and  Market  Gardening  for  Pleasure — 
Live  and  Dead  Stock — Bill  of  Sale — Order  and 
Disposition — "  Trade  or  Bwiness  " — Bankruptcy 
Actt  1883,  8,  44.]  A  person  who  occupies  a  resi- 
dential property  and  engages  in  farming  and 
market  gardening  for  his  pleasure,  and  carries  on 
the  same  at  a  profit,  is  not  carrying  on  a  '*  tmde 
or  business "  within  the  meaning  of  s.  44  of  the 
Bankruptcy  Act,  1883,  even  al though  he  sells  his 
surplus  produce  after  supplying  his  household. — 
But  if  the  primary  intention  is  abandoned,  and 
the  business  is  curried  on  with  a  view  to  profit  as 
a  means  of  livelihood,  he  will  come  within  the 
mischief  of  the  section.  In  be  Wallis.  Ex  parte 
Sully  ---.---     960 


84.  Secured  Creditor — Valuation  of  Se- 
curity— Amendment  of  Proof — Second  Mortgagee 
— Notice  of  Appeal — Time — Notice  sent  by  Post — 
Trustee^CoiU—Bankruptcu  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  142 ;  Schedule  2,  r.  IZ— Bankruptcy 
Mules,  1883,  rr.  112,  114  A.,  116  A.  [Rules  of  11th 
o/  April,  1884]— i^w/cs  of  Supreme  Court,  1883, 
Order  L  VIII.  r.  15].  If  notice  of  a  bankruptcy 
appeal  is  sent  by  post,  as  provided  by  s.  142  of  the 
Bankruptcy  Act,  1883,  quofre  whether  the  notice 
will  be  in  time  unless  the  letter  is  received  by  the 
respondent  before  the  expiration  of  the  twenty- 
one  days  limited  for  appealing. — A  mortgagee 
who  has  valued  his  security  will  in  a  proper  case 
be  allowed,  under  r.  13  in  schedule  2  to  the  Act, 
io  amend  his  valuation  and  proof,  notwithstand- 
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ing  the  opposition  of  a  subsequent  mortgDgee.«-<-A 
trustee  in  bankruptcy  who  is  served  with  notice 
of  an  appeal,  and  who  appears  and  only  asks  for 
his  costs,  will  not  be  allowed  hia  costs  of  appear- 
ance.   £x  PABTE  Abden.    In  be  Abden  -     VSil 


35. 


Execution  Creditors  —  Writs  of  Ft. 


Fa.  for  more  and  for  less  than  201.— Sale — Notice 
to  Sheriff  of  Bankruptcy  Petition— Title  of  Trustee 
—Bankruhtcy  Act,  1883.  m.  45.  46.]  Where  the 
sheriff  sells  under  an  execution  for  more  than 
20/.,  and  within  fourteen  days  afterwards  receives 
notice  of  a  bankruptcv  petition,  the  effect  of  s.  4G, 
sub-s.  2,  of  the  Bankruptcy  Act,  1883,  is  not  to 
render  the  sale  absolutely  void,  but  to  deprive 
the  execution  creditor  of  the  fruits  of  the  sale, 
and  to  transfer  them  to  the  trastee  in  the  bank- 
ruptcy for  the  benefit  of  the  general  body  of  the 
creditors.— Where,  therefore,  a  slieriff  is  in  pos- 
session under  several  writs,  some  for  more  and 
some  for  less  than  20Z.,  and  proceeds  to  sell,  the 
writs  are  payable  in  order  of  priority  so  long  as 
there  are  tXinds  to  pay ;  but,  if  he  receives  notice 
of  a  bankruptcy  petition  within  fourteen  days 
after  the  sale,  only  those  writs  are  entitled  to  be 
paid  which  are  for  less  than  20/.,  and  which 
would  have  been  paid  had  not  bankruptcy  super- 
vened.  In  be  Peabce.    £x  fabte  Cbossthwaite 


BUI  of  sale — Statement  of  consideration — 

Power  to  seize  goods  •         -     48 

See  Bill  of  Sale. 

BA8TABDT — Witness — Voluntary  Attendance — 
Refusal  to  give  Evidence — Power  of  Justices  to 
commit — 7  i  8  Vict.  c.  101,  s.  70 — Bastardy  Laws 
Amendment  Act,  1872  (35  d:  36  Vict.  c.  66),  «.  4.] 
By  7  &  8  Vict  c  101,  s.  70,  justices  may,  at  the 
request  of  any  party  to  bastardy  proceedings 
before  them,  summon  any  person  to  appear  and 
give  evidence  upon  the  matter  of  such  proceed- 
ings, and  if  the  person  summoned  neglect  or 
refuse  to  appear  the  iustico  by  warrant  may 
require  such  person  to  be  brought  before  him  or 
any  juslices  oefore  whom  such  proceedings  are 
to  be  had,  '*  and  if  any  person  coming  or  brought 
before  any  such  justice  in  any  such  proceedings 
refuse  to  give  evidence  thereon,'*  the  justices  may 
commit  such  person  to  the  house  of  correction : — 
Held  (by  Grove  and  Hawkins.  J  J.,  Smith,  J., 
dissenting),  that  the  power  to  commit  extended 
to  any  witness,  and  was  not  confined  to  witnesses 
who  appeared  in  answer  to  a  summons  or  warrant. 
The  Queen  v.  Flavell        ...     364 

BEITIHO  —  Placed  used  for  betting — ^Inclosed 
field  .  -  -  -  -  688 
See  Gaming. 

BILL  OF  £ZCHANO£— Specific  appropriation  of 
remittances — ^Insolvency  of  drawer  and 
acceptor       -         -  -         -     611 

See  Bankbuftcy.    6. 

BILL  07  8ALS — Banker  and  Customer — Pledge 
of  Goods  bought  on  Credit — Delivery  Order — 
Memorandum  in  Bank  Ledger — BiU  of  Sale — 
Possession— BUU  of  Sale  Act,  1878  (41  dr  42  Vict, 
c.  31),  ss.  3,  ^r— Bills  of  Sale  Act,  1882  (45  &  46 
Viet.  c.  43),  s.  9.]  Whatever  documents  are  in- 
cluded in  the  expression  "  bill  of  sale  "  as  defined 
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BILL  OF  BALK— cotUtfitied 

by  the  Bills  of  Sale  Acta,  they  must  still,  by  force 
of  8.  3  of  the  Bills  of  Sale  Act,  1878,  be  limited 
to  documents  "  whereby  the  holder  or  granteu  has 
power  to  seize  or  tsJce  possession  of  any  personal 
chattels  comprised  in  or  made  subject  to  such '' 
document.  The  Acts  therefore  do  not  include 
letters  of  hypoUiecation  accompanying  a  deposit 
of  goods  or  pawn  tickets  given  by  a  pawnbroker, 
or  in  fact  anjr  case  where  the  object  and  effect  of 
the  transaction  are  immediately  to  transfer  the 
possession  of  the  chattels  from  the  grantor  to  the 

gantee. — A  trader,  whose  banking  account  was 
rgely  oyerdrawn,  and  who  required  a  further 
advance  of  500/.,  deposited  with  his  bank  the  in- 
voice of  goods  bought  by  him  on  credit  and  con- 
signed to  him  by  rail,  and  gave  the  bank  a  delivery 
order  directed  to  the  railway  company  requiring 
the  company  to  hold  the  goods  to  tne  order  of  the 
bank.  The  invoice  shewed  tliat  the  goods  were 
bought  on  credit.  On  arrival  of  the  goods  the 
company  sent  the  usual  advice  note  to  the  bank 
stating  that  they  held  the  goods  to  the  order  of 
the  bank.  The  500/.  was  then  advanced,  and  a 
minute  of  the  transaction,  stating  the  rate  of 
interest  on, the  advance,  the  terms  on  which  the 
goods  were  to  be  redeemed,  &c.,  was  entered  in 
the  bank  ledger,  and  was  signed  by  the  trader 
and  stamped.  Eleven  months  afterwards  the 
trader  became  bankrupt : — Hdd,  that  as  the  effect 
of  the  transaction  was  immediately  to  transfer 
the  possession  of  the  goods  to  the  bank,  the  de- 
livery order  and  minute  did  not  require  registra- 
tion as  a  bill  of  sale,  and  that  the  title  of  the  bank 
was  good  as  against  the  trustee  in  bankruptcy. — 
Semhle,  a  pledge  by  a  trader  of  stock-in-trade 
which  he  has  bought  on  credit,  and  not  paid  for, 
is  not  a  *'  transfer  in  the  ordinary  course  of  busi- 
ness of  his  trade  or  calline,"  within  the  exception 
contained  in  s.  4  of  the  Bills  of  Sale  Act,  1878. 
In  BE  Hall.    £x  pabte  Close       -         -     886 

2,  Statement  of  Consideration  —  Power 

to  seize— BHU  of  Sale  Act,  1878  (41  <«:  42  Vict. 
c.  31),  8.  S^BilU  of  Sale  Act,  1882  (45  <fc  46  Vict 
c.  48),  M.  7,  9.]  On  the  12tli  of  February  a  bill 
of  sale  was  executed  to  secure  an  actual  advance 
in  cash  of  1500/.  After  its  execution  it  was  dis- 
covered that  it  contained  some  dausej  which 
made  it  void  under  the  Bills  of  Sale  Acts.  It 
was  thereupon  cancelled,  and  a  new  bill  of  sale 
was,  on  the  16th  of  Fc^bruary,  executed  in  sub- 
stitution for  the  first,  and  was  registered  on  Ihe 
18th  of  February.  The  second  deed  contained 
nothing  to  shew  that  it  was  given  in  place  of  a 
prior  bill  of  sale,  but  it  purported  to  be  given 
**in  consideration  of  1500/.  now  paid*'  by  the 
grantee  to  the  grantor : — Held,  that  the  conside- 
ration wus  truly  stated,  and  that  it  was  not  neces- 
sary to  state  the  whole  history  of  the  transaction. 
— The  deed  empowered  the  grantee  to  seize  the 
property  in  case  (inter  alia)  the  grantor  '*  shall 
do  or  suffer  nny  matter  or  thing  whereby  he  shall 
become  a  bankrupt  *'  i^Eeldy  that  this  event  was 
in  substance  equivalent  to  the  event  **if  the 
grantor  shall  become  a  bankrupt "  in  which,  by 
8. 7  of  the  Bills  of  Sale  Act,  1882,  a  grantee  is 
permitted  to  seize  under  a  bill  of  sale,  and  that 
consemiently  the  bill  of  sale  was  not  void  under 
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BILL  OF  BALE— continued. 

BegiBtration — Transfer  of  registered  bill  nf 

sale — Equitable  sub-mortage    -    8K 

See  Bankbuftot.    32. 

BOBOXrOH  VOTS--Qualification  in  list-Mistakf 
—Correction  -         -         -    M4 

See  Pabllamekt.    3. 

BBEAD — Sale  of— Delivery  by  cart  without  bc&si 
and  scales     -  -  -         -    110 

£^  Baker. 

CABBIXB — BaUtDay  Company — Passenget't  Uf 
gage  —  Delivery  to  Passenger — Termiiuiiiou  f< 
Omnpany's  BiSik,']  The  plaintiff  airired  at  i 
station  on  the  defendants'  railway  with  Ler  lug- 
gage contained  in  two  boxes  which  were  takea 
from  the  luggage-van  by  a  porter  in  the  emplq 
of  the  oomptiny.  The  porter  asked  the  pl&iiitif 
if  he  should  engage  a  cab  for  her.  In  replj  6bc 
said  she  would  widk  to  her  destination,  and  would 
leave  her  luggage  at  the  station  for  a  short  time, 
and  send  for  it  The  porter  said:  *'Ali  rigLi: 
I'll  put  them  on  one  side  and  take  care  of  tbemf 
Thereupon  the  plaintiff  quitted  the  station  kir- 
iug  her  boxes  in  the  custody  of  the  porter.  Ose 
of  them  was  lost:— ITsU,  that  the  tnuuurtira 
amounted  to  a  delivery  of  the  luggage  by  the 
company  to  the  plaintiff,  and  a  re-delivery  of  it 
by  her  to  the  porter  as  her  a^nt  to  take  cue  c< 
and  that  consequently  the  company  were  t)*t 
responsible  for  the  loss. — Patseheider  v.  Grti^i 
Western  By,  Co.  (3  Ex.  D.  153)  distinguishsL 
HoDKiNSON  V,  London  and  Kobth-Westos 
Railway  Company    -         -  «         -    22S 

Unequal  tolls — Group  rales     -         -    8W 

See  Railway. 
CA8X — ^Power  of  justices  to  btate— ^enerd  tlis- 

trict  rate — Older  for  payment    -     730 

See  Justice.    2. 

0A8E8 : — Agra  Bank,  Ex  parte.  In  re  WorcttirT 

(Law  Rep.  8  Ch.  555)  discussed  -    4H 

See  Company.     2. 
Backhouse  v.  Bonomi  (9  H.  L.  C.  503)  dL^- 

cussed  -  -  *.         >    125 

See  Limitations. 
Baines  v.  Bromley  (6  Q.  B.  D.  691)  expUinc^l 

See  Practice.    7.  [ttl 
Belmonte  v.  Aynard  (4  C.  P.  D.  221,  S52> 

distinguished  *  -         -    618 

See  Practice.    9. 
Blacketi  v.  Boyal  Exchange  Assurawt  O. 

(2  C.  &  J.  244)  followed    -         -    M* 

See  Insurance,  Marine. 

BouUon,  Ex  parU,  In  re  SketehleyQ.  De  G. 

&  J.  163)  discussed  -         -    4M 

See  Company.    2. 
BurstallY.  Bryant  (12  (J.  B.  D.103)doolt<il 

See  Practice.    11.  [S71 
Caffarini  v.  Walker  (Ir.  Rep.  9  C  L.  431 ; 

Ir.  Rep.  10  C.  L.  :i50)  considered     816 

See  Ship.    2. 
CaldecoU,  Ex  parU  (4  Ch.  D.  150).  distin- 
guished       -  »  -         -      5S 

See  Bankruptcy.    SO. 
C%tiKfy.£«jwrtc(12Q.B.D.342),cxpl*iDfil 

See  Bankrvftcy.  I®' 
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CASES — continued, 

Crwuick  V.  Heatheoie  (2  B.  &  B.  4)  overruled 

See  Evidence.  [168 

Croicther  v.  Thorleij  (32  W.  R.  850)  diatin- 

guished        -  -         -         -     379 

See  Company. 

DUlon  V.  Cunningham  (Law  Bep.  8  Ex.  23) 

difittnguished  ...     978 

See  Husband  and  Wife.    3. 

Doe  V.  /raiTM(5  C.  &  P.  592)  overruled  168 

See  Evidence. 

Ellis  v.  De  Silca  (6  Q.  B.  D.  521)  followed 

See  Practice.  [841 

England  v.  Maraden  (Law  Rep.  1  C.  P.  529) 

questioned    -  -  -  -     811 

See  Indemnity. 

Evans  v.  Carringion  (2  De  G.  F.  &  J.  481) 

followed       -  -  -  -     792 

See  Husband  and  "Wife.    4. 

Follett  V.  Jefferyes  (1  Sim.  (N.S.)  1)  approved 

See  Evidence.  [158 

GarUide  v.  Ouiram  (26  L.  J.  (Ch.)  113)  ap- 
proved -  -  -  -  168 
See  Evidence. 

GrUthle  v.  Buchanan  (18  C.  B.  691)  not  fol- 

lowed  -  -  -  -     841 

See  Practice.    6. 

Hollier  v.  Laurie  (3  C.  B.  334)  diacu88e<l 

See  Practice.    12.  [878 

Hudson  V.  Revett  (5  Bing.  368)  distinguiiJied 

See  Company.  [424 

Jackson  v.  Litchfield  &  Sons(S  Q.  B.  D.  474^ 

followed       -  -  -  -     108 

See  Practice.    18. 

Keighlei/s  Case  (10  Rep.  139)  followed    561 

See  Sea  Wall. 

Lanib  v.  Walker  (3  Q.  B.  D.  389)  overniletl 

See  Limitations.  [125 

Lttdedale,  Ex  partem  In  re  Pearse  (6  De  G. 

M.  &  G.  714)  dificuased      -  -     424 

See  Company.    2. 

Mcintosh  V.  Sinclair  (Ir.  Rep.  11  0.  L.  456) 

considered    -  -  -  -     616 

See  Ship.    2. 

Manchester^  Union  Batik  of.  Ex  parte,  In  re 

Jackson  (Law  Rep.  12  £q.  354)  discuBsed 
See  Company.    2.  [424 

Martin  v.  Sedgicick  (9  Beav.  333)  dissented 

from  .--.-.     424 
See  Company.    2. 

Nicholls,  Ex  part9  (22  Ch.  D.  782),  distin- 
guished -  -  -  -  310 
See  Bankruptcy.    29. 

yicklin  V.  WilUams  (10  Ex.  259)  discussed 

See  LiMiTAiioNS.  [125 

Omichnnd  v.  Barker  (1  Atkyns,  21 ;  Willes, 

538)  followed  and  applied  -     667 

See  Parliament. 

Oram  v.  Brearey(2  Ex.  D.  816)  overruled 

See  Prohibition.  [865 

Patscheider  v.  Great  Western  By.  Co.  (3  Ex. 

D.  153)  distiDgui>ihed 
See  Carrier. 


CASES— continued. 

Quarman  v.  Bennett  (6  M.  &  W.  499)  fol- 
lowed -  -  -  -  890 
See  Negligence. 

Read  Y.Anderson  (13  Q.  B.  D.  779)  followed 

See  Principal  A2n>  Agent.    2.         [467 

Reg.  V.  Percy  (Law  Rep.  9  Q.  B.  64)  not  fol- 
lowed -  -  -  -  474 
See  Justice. 

Rex  V.  Smith  (1  Phil.  &  Am.  on  Evidence, 

118)  overruled        -         -         -     163 

See  Evidence. 
Rex  V.  Commissioners  of  Sewers  for  Somerset 

(8  T.  R.  312)  followed       -         -     661 

See  Sea  Wall. 

Rourke  v.  WhUe  Moss  CoUiery  Co.  (2  0.  P.  D. 

205)  distinguished  -  -  -     890 

See  Negligence. 

Russell  V.  Jackson  (9  Hare,  387)  approved 

See  Evit>ENCE.  [163 

Seymtmr  v.  Bridge  (14  Q.  B.  D.  400)  distin- 

guished        ....     460 
See  Principal  and  Agent. 

Speight,  In  re  (13  Q.  B.  D.  42)  followed  123 

See  Bankruptcy. 


Stewart,  Ex  parte.    In  re  Shelley  (4  De  G. 

J.  &  S.  543)  discussed       -  -     424 

See  Company.    2. 

Tooth  v.  Halleti  (Law  Rep.  4  Ch.  242)  dis- 
tinguished >  -  -  -  310 
See  Bankruptcy.    29. 

Turner  v.  Morgan  (Law  Rep.  10  C.  P.  587) 

commented  on  -  -  -  725 
See  Game. 

Waring,  Ex  parte  (19  Ves.  345),  applied  611 

See  Bankruptcy.    6. 

WhiU,  In  re  (9  L.  T.  (N.S.)  702),  explained 

and  distinguisihed  -  .  -     936 

See  Bankruptcy.    10. 

WhiUhoute  V.  Fellowes  (10  C.  B.  (N.S.)  765) 

discussed  -  -  .  .  126 
See  Limitations. 

WiUiams  v.  Croding  (3  C.  B.  957)  followed 

See  Practice.    9.  [639 

Winter  v.  Bartholomew  (11  Ex.  704)  ap- 
proved -  -  -  -  873 
See  Practice.    12. 

OHABTSRFABTT— Excepted  dangers  -  105 
See  Ship. 

CHEGXWEIOEEB— Mine — Second  appointment 
—Validity— 35  &  36  Vict,  c  76,  s.  18 
See  Mine.  [692 

COMXITTAL,  OBDEB  70B — Order  to  pay  debt 
by  instalments — **  Means  to  pay  "  697 
See  Bankruptcy.    13. 

COXFAKT — Unreqistered  Loan  Society  of  less  than 
twenty  Members — ^Borrowing  Member — Subsequent 
Increase  of  Members — Registration — Aequieseence 
— Bankruptcy  of  Borrowing  Member — Proof  for 
Loan— Companies  Ad,  1862  (25  &  26  Vict.  c.  89^ 
s.  4.]  An  unregistered  money  club,  which  in  its 
inception  comprises  less  than  twenty  members, 
becomes  an  illegal  association  within  s.  4  of  tlio 
Companies  Act,  1862,  so  soon  as  it  comprises  up* 
waros  of  twenty  members.    Such  a  society  iji  none 


tbo  Imb  within  the  mtBcbief  of  the  Act  became 
iU  buubcBs  is  curled  on  and  managed  by  a  oom- 
tuittee  of  Bcven  members  as  the  agents  of  the 
society,  although  Ihey  may  have  full  poweis  eu  to 
management  and  may  make  by-laws. — CroalheT  t. 
ThorUy  (32  W.  II.  350)  dialinEfuiehcd,— lu  1881 
Bcvcn  persons  formed  a  loan  societr,  and  when 
bnsineas  was  commenced  their  memlier*  bad  in- 
creased to  tirenty.  In  June,  I8S3,  the  socie^  was 
regiBtercd  under  t)ia  Companies  Act,  1862,  with 
the  knowledge  and  consent  of  nil  the  members. 
In  1881  the  society  advanced  lOOL  to  a  borrowing 
member,  repayable  by  monthly  instalments,  and 
lie  duly  paid  the  instalment  a  as  they  fell  due  until 
December,  1883,  when  he  became  bankrapt: — 
Hdd,  tliut  under  (he  circumstances  the  inferenco 
was,  that  all  tho  memben  had,  either  eiprcssl; 
or  by  acquieEcencc,  mutually  agreed  that  all  the 
tiansBctioDS  of  llie  society  previous  to  its  tegtstra- 
tiOD  should  continue  to  be  binding  on  the  regis- 
tered society;  and,  consequently,  that  the  regis- 
tered aoclety  could  prove  for  the  balance  of  the 
loan.    Is  m  Tbouas.    Ei  pabtb  Vomxion 

[3TB 

.mfeT—Tramfer  of  Share* 

•      "■■  'Trans/rr 

Sharet  —  Notice — Prioritii—Maxim,  "Qui  prior 
at  tempore,  potior  eil  jure  '^Companiei  Ad.  lilG2 
<25  *  26  Vict  c.  89),  >.  30~Mo<U  of  giving  Notice 
to  Companj/ — Notice  to  Secretary  at  an  IndividiuU.'] 
Where  tlie  shares  of  a  company  registered  under 
the  Companies  Act,  1662,  are  purHuant  to  tho 
articles  of  association  thereof  to  be  transferred  by 
deed,  a  transfer  at  the  time  when  the  tiausreror 
parts  with  the  possession  and  control  thereof, 
mu«t  coulain  the  name  of  the  transferee  and  must 
idcntiiy  the  shares ;  and  a  transfer  iu  blank.  Ihat 
is,  a  transfer,  which  at  the  time  above  mentioned 
neither  contains  the  name  of  the  transferee  nor 
idenlifiea  tbo  shares,  is  void,  oven  although  tho 
name  of  tho  trHOsferce  and  tho  number  and  the 
numbers  of  the  shares  afterwardif,  but  not  in  tho 
presence  nor  by  the  direction  of  the  transferor,  ore 
tilled  in,  and  he  then  adopts  and  acknowledges  the 
tianefer;  for  tho  mere  odontlDn  and  acknowledg- 
ment by  the  transferor  of  the  transfer  after  it  has 
been  filled  in,  itnotbeingcitJier  in  his  possession  or 
under  his  control  at  the  time  of  the  odcption  and 
acknowledgment,  do  not  amount  to  a  delivery  of  the 
tiansfct  by  him  as  his  deed. — ^uJion  v.  Sevelt 
(_5  Bing.  368)  distiuguielied. — The  principle  eetab- 
lished  in  Dearie  v.  EaU  (3  Buss.  I),  as  to  the 
effect  of  notice  in  determining  the  priorities  of 
equitable  rights,  does  not  extend  to  the  chares  of 
oom|>auies  regiettred  under  the  Companies  Act, 
1662,  or  to  companies  governed  by  regulations 
having  a  provision  Bimilai'  to  s.  30  of  that  Act.^ 
The  Companies  Act,  1S62,  s.  ao,  forbids  the  entry 
of  any  trust  on  the  register  of  companies,  and 
ivhero  tho  shares  of  a  company  either  registered 
under  that  slatuti',  or  conluininc  a  regulation  to 
the  like  effect  with  s.  30  thereof,  are  equitably 
assigned  or  mortgaged  more  than  once,  the  priority 
r>f  (he  assignees  or  mortgageea  will  be  determined 
by  the  priority  of  tbo  assignments  or  mortga^ges, 
and  not  by  the  priority  of  the  notices  thereof  given 
to  the  company  :— So  lield  by  Brett.  M.R.,  on  the 
gronud  that  a  notice  of  an  equitable  aesignment 


or  mortgage,  in  order  to  be  efleetoal,  must  turn 
the  person  to  wliom  it  is  addressed  into  a  Inutte. 
and  theCompaueeAi:t,lS62.L  30,  and  any  rtga- 
lation  of  a  company  of  a  like  nature,  nut  only  loi- 
bid  the  entry  of  tiny  trust  on  the  retrister,  Lat  &lw 
exempt  the  company  from  any  liability  forafling 
in  coatraiention  of  a  notice  of  the  equitable *»■ 
eignmeat  or  mortgage:— By  Cotton,  L.J.,  on  Uto 
i;round  that  although  the  directors  may  be  persou- 
ally  liable  for  pennittiag  a  tiansfcr  to  lie  recisterHl 
in  coutmventiiin  of  equitable  righta  of  which  Ibei 
have  actual  notice,  nevertheless  the  compaov  it- 
self is  not  bound  to  rccfiguise  tmsta,  and  caonul 
be  made  liable  for  acoepting  a  tranoTer  by  hit 
notice  not  to  allow  it ; — By  Lindley ,  L  J.,  on  lL« 
ground  that  although  the  directuia  may  lie  pi  r- 
sonally  liable  if  tliey  allow  a  transfer  to  be  reK>>- 
tereil  which  they  know  to  be  fraudulent,  neicrUie- 
less  the  only  right  of  an  equitable  OKigntf  or 
mortgagee  against  the  company  ia  to  apply  to  t..r 
High  Court  under  5  Vict,  c,  5,  s.  4,  and  Kuk-a  uf 
the  Supreme  Court,  1883,  Order  XLYL.  for  aii 
order  reBtreining  tlie  company  from  allowing  a 
transfer  to  bo  made  in  contravention  of  his  riglit*. 
and  the  company  itself  is  not  bunod  to  lake  ni4in; 
of  equitable  interests  in  shares  not  followed  up  in 
a  reasonable  time  by  proceedings  to  restrain  s 
transfer.— SnnJjle,  by  Bret  I,  M.R.,  that  the  directcra 
and  secretary  of  the  company  will  not  be  ptr- 
sonally  liable  for  disreganling  a  notice  of  a  tioet 
OS  to  shares  and  for  allouiug  ihem  to  be  Iransrcrrt^l 
in  contravention  thereof. — Mariln  *,  Sedgirick  <9 
Bcav.  333)  dissented  from.— £z  paHe  LiUUdait. 
Ia  re  PearK  (6  De  G.  M.  &  G.  714) ;  Ez  partt 
SImeart.  Jn  re  SheOeu  (4  De  G.  J.  *  8.  543) ;  ti 
parte  Boullon,  In  re  Bketchley  (I  De  G.  t  J.  163); 
Ex  parte  Unioa  Bank  of  jtfaneissfcr.  In  re  Jaetiuii 
(Lawltcp.  12£q.  354):  and  £x parte  Ayra Baik. 
In  re  Worettter  (Law  Hep.  3  Ch.  555)  discussed. 
— In  order  that  a  notice  to  a  compony  may  be 
elTectual,  either  it  must  be  given  to  the  omipanv 
itself  through  its  proper  officers,  or  it  must  be  n- 
ceived  by  the  company  in  the  course  of  the  tranmc- 
tion  of  ita  business;  casual  knowledge,  acq nirtd 
by  the  secretary  as  an  individual  and  not  whiLdl 
he  is  engaged  in  IrauBiicting  the  business  of  tlie 
company,  tannot  be  deemed  notice  to  tliecompsaj. 
—In  March,  1881,  M.  deposited  with  B.  the  certih- 
cates  and  a  blank  transfer  of  100  shares  in  a 
company  as  security  for  money  advanced.  In 
February,  1SS2,  S.  died,  and  the  secretary  of  the 
company,  vrbo  was  a  rolalire  of  S..  attended  bis 
funeral,  and  during  a  discussion  of  the  deceased's 
affairs  became  acquainted  with  the  oiiflencc  if 
the  charge  on  the  eharrs.  In  Deoembcr.  1882,  M. 
was  heavily  in  debt  tu  the  plaintiffs,  and  aa  li.ey 
pressed  him  for  payment,  he  frauclulently  delivered 
totliem  anolhcr  blank  Iransferof  Iheiame  shiirc^. 
Some  days  gftcmarda.  tho  iransfer  to  the  plaiulilTs 
was  in  the  absence  of  M.  filled  up  withlbenameof 
the  plaintiff  C.  as  tninsferec  aud  with  the  nnmbeis 
of  the  shares.  The  company  refused  to  r<^attr 
the  tranefer  to  the  plaintiffs  on  the  ground  that 
the  certiflcalca  were  not  produced,  and  tbertupon 
H.  offered  to  indemnify  the  companj  against  uny 
other  claim,  but  shortly  after  the  eiecutors  of  S. 
gave  notice  to  the  company  of  the  existenoe  of  the 
charge  in  favour  of  their  testator.  The  company 
registered  under  the  Companies  Act,  IStiS, 
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and  one  of  the  articles  of  amooiation  provided  that 
the  Bhares  should  be  transferred  oy  deed,  and 
another  provided  that  the  company  should  not  be 
bound  by  or  recognise  any  equitable  interest  In 
an  action  by  the  plaintiffs  against  the  executors 
of  S.  to  obtain  a  declaration  of  their  title  to  the 
100  shares : — Heldy  first,  that  the  knowledge  ao- 

?[uired  by  the  secretary  of  the  company  at  the 
uneral  of  S.  of  the  existence  of  the  charge  in  his 
favour  could  not  bo  deemed  notice  of  its  existence 
to  the  company  itself: — Ueld,  secondly,  that  the 
offer  of  M.  to  indemnify  the  company  could  not 
be  doomed  to  bo  a  delivery  of  the  transfer  as  his 
deed,  after  it  had  been  filled  in  with  the  name  of 
C.  as  transferee  and  with  the  numbers  of  the  100 
shares,  and  that  the  shares  had  not  been  legally 
transfered  to  the  plaintifid  who  had  only  an  equit- 
able mortgage : — Hdd,  thirdly,  that  the  notice  by 
the  plaintiffs  to  the  company  of  the  charge  exist- 
ing in  their  favour  was  notice  of  a  trust,  and 
therefore  was  invalid,  and  that  the  charge  in 
favour  of  S.  being  prior  in  point  of  time,  his  exicu- 
tors  had  the  better  title  in  equity  to  the  shares. 
Sooii^TE  Genebale  de  Paris  v.  Tramways  Union 
CoMPANT     -  -  -  -  C.  A.  424 

—  Contract  between  company  and  local  board — 
Officer  of  board  shareholder  in  company 
— Interest    -  -  -  -     739 

See  Local  Gotebnment  Acts.    4. 

Neglect  to  register  transfer   of  shares  — 

Damages      .         ~         -         -     882 
See  Damages. 

COMFBlTBATIOir— Lands  Glauses  Acts^-Houee 
**  injuriously  affected "      -  -     747 

See  Lands  Glax:sbs  Acts.    2. 

Lands  Clauses  Acts — Part  of  building  estate 

taken  for  sewage  farm       -         -     768 
See  Lands  Clauses  Acts. 

COKBTABLE— iVba'ce  0/  AotioU'-Trial  in  Countyy 
tchere  Fact  committed — 1  &  2  Wm,  4,  e.  41,  m.  5, 
19—2  &  3  Vict.  c.  93,  «.  S-^Ckmtagioue  Diseases 
iAnimcds)  Act,  1878  (41  d:  42  Viet  e.  74),  «.  ftO.] 
An  officer  of  police,  anpointed  under  2  &  3  Vict. 
c  93,  8.  8,  who  is  suea  for  anything  done  in  in- 
tended pursuance  of  the  duties  imposed  and  powers 
conferred  upon  him  by  the  Contagious  Diseases 
< Animals)  Act,  1878,  s.  50,  is  not  entitled  by 
virtue  of  1  &  2  Wm.  4,  c.  41,  ss.  5, 19,  to  notice  of 
Action  and  to  have  the  action  tried  in  the  county 
where  the  alleged  grievance  has  been  committed*; 
for,  although  2  &  3  Vict.  c.  93,  s.  8,  incorporates 
1  &  2  Wm.  4,  c  41,  nevertheless  the  protection 
afforded  by  s.  19  of  the  last-named  statute  extends 
by  force  of  s.  5  only  to  those  cases,  where  a  con- 
stable appointed  under  it  is  intending  to  act  with 
the  power  and  authority  given  to  a  constable  by 
the  common  law  or  by  some  statute  existing  when 
1  &  2  Wm.  4,  c.  41,  was  passed.  Bbtson  v.  Bus- 
sell        -         -         -         -         -     C.  A.  WO 

COHTBACT — Corporation — Appointment  of  officer 
not  under  seal        •  -  -     500 

See  GoBPOBATiON. 

OOBPOBATION— Contract  with—Not  under  Seal- 
School  Board — Appointment  of  Architect — Orders 
to — Minutes  of  J^oard  duly  signed — Validity — 
33  d;  34  VicL  c.  75,  «.  30,  sub-ss,  1,  4,  SSect,  35 
--Third  Schedule,  7.]    By  33  &  34  Vict  c.  75  (the 


COBPOBATIOir— conttnued 

Elementary  Education  Act,  1 870),  s.  30,  snb-s.  (1), 
**  a  school  board  shall  be  a  body  corporate .... 
having  a  perpetual  succession  ana  a  common  seal 
. . ."  suh-s.  (4)  any  minute  made  of  proceedings 
at  meetings  of  the  school  board,  if  signed  by  ... . 
the  chairman  ....  shall  be  receivable  in  evidence 
in  all  legal  proceedings  without  further  proof .... 
snb-s.  (6)  the  rules  contained  in  the  third  schedule 
shall  be  observed. — By  s.  35  a  school  board  may 
appoint  a  clerk  and  a  treasurer  and  other  neces- 
sary officers  . . . . — By  the  Third  Schedule,  7,  the 
appointment  of  any  officer  of  the  board  may  be 
made  by  a  minute  of  the  board,  signed  by  the 
chairman  of  the  board,  and  countersigned  by  the 
clerk  (if  any)  of  the  board,  and  any  appointment 
so  made  slmll  be  as  valid  as  if  it  were  made  under 
the  seal  of  the  board. — By  a  minute  signed  by  the 
chairman  of  a  school  bourd  and  countersigned  by 
the  clerk,  the  plaintiff  was  appointed  architect  of 
the  board,  and  under  orders  given  by  subsequent 
minutes  so  signed  and  countersigned  and  com- 
municated to  Mm,  he  prepared  plans  for  the  board : 
— Iltldy  that  by  virtue  of  the  provisions  of  the  Act 
he  was  entiUed  to  recover  payment  for  his  services 
although  the  appointment  and  orders  were  not 
under  seaL    Scott  v.  Gluton  Sobool  Boabd 

[600 

—  Contract  not  under  seal  -  •-ST 

See  Local  Gotebnmknt  Acts. 

Contract  not  under  seal — ^Urban  authority 

See  Local  Goykbnment  Acrrs.    6.    [911 

Municipal  corporation — Besignation  of  office 

— Power  to  withdraw  resignation       908 
See  Municipal  Cobfobation. 

C08T8— Action  in  form&  pauperis  -         -     869 
See  Pbactice.    3. 

Arbitration— **  Event "  -         -     841 

See  Pbactice.    0. 
Claim  for  debt  and  counter-claim  for  debt — 

Beference— Costs  to  abide  ^  event "  821 

See  Pbacticb.    7. 
Bankruptcy — Creditors  served  with  notice  of 

appeal — Appearance         -  -     986 

See  Bankbuftcy.    10. 
Bankruptcy — Notice  of  preliminary  objec- 
tion  -----     198 

See  Bankbuftct.    2. 
Official  receiver  —  Bankruptcy  —  Personal 

liability — Unsuccessful  appeal      -     48 

See  Bansbuftct. 
Bankruptcy — Order  for   costs  as   between 

solicitor  and  client— Time  for  making 

order-  -  -  -  -     998 

See  Bankbuftcy.    7. 
Bankruptcy — Trustee  served  with  notice  of 

appeal  .  _  -  -     121 

See  Bankbuftct.    34. 
Breach  of  prumise — ^Verdict  for  201.  -       68 

See  FU^cncE.    4. 
Action  remitted  for  trial  to  county  court — 

Order  LXV.,  rr.  1, 4         .         -         6 

See  Pbactice.    5. 
Action  which  could  not  be  brought  in  county 

court — Judgment  for  sums  not  exceeding 

60Z.    -  -  -  -  -       68 

See  Pbactice.    4. 
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COSTS — continued. 

Healing  fee— Rule  for  justice  to  hear  sum- 

mona-  -  -  -  -       82 

See  Practice. 


Security  for 
See  Practice. 


8. 


9. 
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COUKTY  COUET— Action  remitted  for  trial  — 
CJoBta— Order  LXV.,  rr.  1,  4  -  6 
See  Practice.    5. 

Action  remitted— New  trial    -  -       66 

See  Practice.    14. 


Costs — Breach  of  promise — ^Vferdict  in  Divi- 
sional Ck)urt  fur  202.  -  -  63 
See  Practice.    4. 

Employers*  Liability  Act,  1880— Action  of 

tort — Stay  of  proceedings  818,  906 

See  Employer  and  Workman. 

OOVEKANT— Separation    deed  —  Molestation  — 
Condition  precedent — Adultery  by  wife 
See  Husband  and  Wife.    4.  [792 

OBIXINAL  lJLW^Cr4min<U  Information  for 
JAbel — NeiD$paper  Libel  and  Begistration  Act, 
1881  (44  A  45  VieL  e,  60),  8.  S— Information  filed 
iciihout  Fiat  of  Director  of  PtMic  Prosecuiions.'] 
The  3rd  section  of  the  Newspaper  Libel  and 
Registration  Act,  1881,  which  enacts  tliat  no 
criminal  prosecution  shall  be  commenced  against 
any  proprietor,  publisher,  or  editor,  or  any  person 
responsible  for  the  publication  of  a  newspaper,  for 
any  libel  published  therein,  without  the  written 
flat  or  allowance  of  the  Director  of  Public  Prose- 
cutions in  England,  or  her  Majesty's  Attorney 
General  in  Ireland,  being  first  had  and  obtained, 
does  not  apply  to  a  criminal  information  for  libel 
filed  by  order  of  the  Com  t  Yates  r.  The  Queen 

[C.  A.  648 

2. Indecent  Exposure  of  Person — Public 

Place — Nuisance — Public  Nuisance — Exposure — 
14  ({:  15  Vict.  c.  100,  s.  29.]  The  prisoner  was 
convicted  of  indecently  exposing  his  person  1o 
divers  subjects  of  the  Queen  in  a  certain  public 
place,  upon  evidence  shewing  that  the  placu  in 
question  was  out  of  sight  of  the  public  footpath, 
but  was  a  place  to  which  the  prisoner  had  gone 
with  several  little  girls,  though  without  any  legal 
right  to  go  there,  and  was  a  place  to  which 
persons  were  in  the  habit  of  going  without  having 
any  strict  legal  right  so  to  do,  and  that  persons 
so  going  were  never  in  any  w^ay  hindered  or  inter- 
fered with :— //eZd,  by  the  Court  (Lord  Coleridge, 
G.J.,  Grove,  J.,  Huddlo«>ton,  B.,  Manisty,  and 
Mathew,  JJ.)*  that  the  conviction  was  correct, 
and  that  the  jury  were  justified  in  finding  that 
the  place  was  public. — SewhUy  that  the  offence 
may  be  indictable  if  committed  before  divers 
subjects  of  the  realm,  even  if  the  place  be  not 
public.    The  Queen  v.  Wellard        C.  C.  B.  63 

3.  ~ Murder — Killing  and  eating  Flesh  of 

Human  Being  under  Pressure  of  Hunger — "  Neces- 
sity"—  Special  Verdict — Certiorari — Offence  on 
Htgh  Seas — Jurisdiction  of  High  Court.']  A  man 
who,  in  order  to  escape  death  from  hunger,  kills 
another  for  tiie  purpose  of  eating  his  flesh,  is 
guilty  of  murder ;  although  at  the  time  of  the 
act  he  is  in  such  circumstances  that  he  believes 
and  has  reasonable  ground  for  believing  tliat  it 
afibrda.  the  only  chance  of  preserving  his  life.  At 
the  trial  of  an  indictment  for  murder  it  appeared. 


CBmni AL  LkW— continued, 
upon  a  special  verdict,  that  the  prisooera  D.  and  S.. 
seamen,  and  the  deceased,  a  boy  between  seven- 
teen and  eighteen,  were  cast  away  in  a  aiorm  oq 
the  high  seas,  and  compelled  to  put  into  an  ope& 
boat :  that  the  boat  was  drifting  on  the  ocean,  anl 
was  probably  more  than  1000  miles  from  land: 
that  on  the  eighteenth  day,  when  thej  had  bets 
seven  days  without  food  and  five  withoat  water, 
D.  proposed  to  S.  that  lots  should  be  cast  vL- 
should  be  put  to  death  to  save  the  rest,  and  th.t 
they  afterwards  thought  it  would  be  better  t> 
kill  the  boy  that  their  lives  should  be  saved ;  th»t 
on  the  twentieth  day  D.,  with  the  assent  of  S. 
killed  the  boy,  and  both  D.  and  8.  fed  on  his  fit^ . 
for  four  days ;  that  at  the  time  of  the  act  the^ 
was  no  sail  in  sight  nor  any  reasonable  prosper: 
of  relief;  that  under  these  clrcumataDces  then 
appeared  to  the  prisoners  every  probability  tlist 
unless  they  then  or  very  soon  fed  upon  the  haj^ 
or  one  of  themselves,  tliey  would  die  of  atarratioc : 
— Hdd,  that  upon  these  facts,  there  was  no  pnxf 
of  any  sucli  necessity  as  could  jostify  the  priaofiers 
in  killing  the  boy,  and  that  they  were  gnilty  ^f 
murder.     1*he  Queen  r.  Dudley  Ain>  8tzpbe>'9 

Vaqrant  Act  (5  Geo.  4,  c  83).  #.  4— 


"  Frequenting  '*  a  Public  Thoroughfare  with  It*tt  ^t 
to  commit  a  Felony.']  A  man  yi\xQ  frequents  a  public 
street,  having  in  his  mind  the  intent  to  oomml; 
a  felony  when  and  wheresoever  opportimiir 
ariseSr  is  liable  to4he  penalties  of  the  Vap^nt 
Act,  5  Geo.  4,  c.  83,  s.  4,  even  though  no  opp.  r> 
tunity  should  arise,  and  may  be  committed  s&  % 
rogue  and  vagabond,  if  the  justices  are  satigli'  d 
on  su&cient  evidence,  flrst,  that  ho  fnM}ueutr:>i 
the  street,  nnd  secondly,  that  he  did  so  witli 
intent  to  commit  a  felony.  The  oTcrt  act,  or  th'- 
attempt  to  carry  out  the  intent,  is  not  an  eaeentiil 
part  of  the  offence  against  the  Act — The  appel- 
lant was  found  und  apprehended  by  two  oonstables 
at  about  two  o'clock  m  the  morning  in  a  pnl  lie 
thoroughfare  called  Victoria  Bead,  having  in  hi> 
possession  a  portion  of  a  brass  pump  which  ap- 
peared to  have  been  wrenched  off  from  the  coik 
tinuation-pipe.  Being  stopped  and  questioned  as  t«> 
how  he  became  possessed  of  it  and  whither  ht-  was 
taking  it,  he  gave  au  account  which  proved  (o  he 
false,  and  also  a  fslse  name  and  addresa  Brir.c 
charged  before  two  justices  on  suspicion  of  haviu;: 
stolen  the  pump,  and  the  proof  failing,  he  was  t  ht  a 
charged  under  5  Geo.  4,  c.  83,  s.  4,  with  frequent- 
ing the  street  in  question  with  intent  to  conimlt 
a  felony :  and  on  proof  that  he  was  an  associat*- 
of  thieves,  and  had  four  years  befcve  been  con- 
victed and  sentenced  to  Imprisonment  for  felony. 
— although  there  was  no  proof  that  he  bad  c\  et 
before  been  seen  in  the  street  in  question,  or  that 
the  pump  had  been  stolen,  he  was  convicted  as  a 
rogue  and  vagabond  under  the  4th  section  of  t!  t> 
Vagrant  Act,  tor  **  frequenting  thenubltctlioroopL- 
fore  with  intent  to  commit  a  felony,"  and  t«n- 
tcnced4o  bo  imprisoned  : — Htid^  that  the  eviden<n' 
did  not  warrant  the  conviction,  inasmuch  as  it  did 
not  shew  a  frequenting  of  Victoria  Road  with  intent 
to  commit  a  felony.    Clabk  v.  Thb  Quuar       93 

Solicitor  and  client — Privileged  cooimnni- 

cation  -  -  -  ^     153 

See  EviDEXCE. 
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DAliAOEB — Company— NegJeet  to  reffuter  Tram- 
fer   of  Shares— CampanUs  Act,  18G7  (30  <fe  31 
Vict.  e.  131),  «.  26.J     The  plaintiff  transferred 
shares  of  hia  in  a  registered  company  to  A.  B.  on 
fvn   agreement  between  them  that  if  A.  B.  was 
accepted  as   shareholder   by  the  company  the 
shares  should  be  taken  by  him  at  their  market 
valae  in  reduction  of  a  debt  due  to  liim  from  the 
plaintiff.     The  consideration  was  stated  in  the 
transfer  to  be  only  the  sum  of  5«.,  and  the  transfer 
was  brought  to  the  company  for  registration  with- 
out anv  notice  of  the  said  agreement  between  the 
plaintiff  and  A.  B.     The  company  refused  to 
register,  on  the  ground  that  the  plaintiff  was 
indebted  to  them,  but  on  its  being  established 
after  an  interval  of  6ighteen  months  that  the 
jilaintiff  was  not  so  indebted,  the  company  regis- 
tered the  transfer.      In  an  action  against  the 
company  for  wrongfully  refusing  to  register,  the 
plaintiff  sought  to  recover  as  damages  the  loss  in 
market  value  of  the  shares  between  the  time 
when  the  transfer  was  brought  to  the  company  to 
be  registered  and  the  time  when  it  was  in  fact 
registered : — Held,  that  the  plaintiff  was  entitled 
to  recover  only  nominal  damagts,  as  the  contract 
between  the  plaintiff  and  A.  B.  was  a  special  one, 
of  which  the  company  had  had  no  notice,  and  the 
ordinary  contract  on  the  sale  of  registered  shares 
was  only  that  the  seller  should  give  to  the  pur- 
chaser a  valid  transfer  and  do  all  required  to 
enable  the  purchaser  to  be  registered  as  member 
in  respect  of  such  shares,  the  duty  of  the  pur- 
chaser, which  has  not  been  altered  by  s.  26  of 
the  CJompanies  Act.  1867,  being  to  get  himself 
registered  as  such  member.    Skinneb  v.  City  of 
London  Marine  Insubakce  Corpobation  C.A.  882 

DBUnJEBAOK— Charterparty— Lay  days  -  618 
See  Shii\    2. 

DI8CEAB0E  —  Bankrupt — Condition — Contract- 
ing debt  without  reasonable  or  probable 
ground  of  ability  to  pay    -  -     600 

See  Bankbuftcy.    9. 

DISQXTALIPICATION — Commissioners  of  Sewers 
—Interest    -  -         -  -     661 

See  Sea-wall. 

DUCHY  OF  LAHCA8TEB,  ATTOBHBY  OBNE- 

Si^  OP — English  Information,  Right  to  €x}iibit.'] 
It  is  not  competent  to  the  Attorney  General  of 
the  Duchy  of  Lancaster  to  exhibit  an  information 
in  the  High  Court  of  Justice,  and  the  Court  will 
order  an  information  exhibited  by  him  to  bo  taken 
off  the  file  on  the  application  of  the  defendant 
even  after  answer  put  in  by  the  defendant. 
Attorney  General  of  Duchy  of  Lancaster  r. 
Duke  of  Devonshire  -         -         -     196 

£JECTMBHT — Belief  against  forfeiture  —  Non- 
payment of  rent — Disallowance  of  costs 
to  plaintiff  -  -  -  -     847 

See  Practice.    10. 
2LECTI0H— Town  councillor— Petition  against 
some  only  of  persons  returne<l — Ground 
affecting  Taliaity  of  election  as  a  whole 
See  Municipal  Election    2.  [73 

EMPLOYES  AKD  WOVKSiAX— Actions  of  Tort 
—Stay  of  Proceedings— County  Courts  Act.  1856 
(19  &  20  Viet.  c.  108), «.  3d— Employers'  Liability 
Acty  1880  (43  <fc  44  Vict.  c.  42),  s.  6.]    Sect.  39  of 


EMPLOTES  AND  WGBXUA'S— continued. 
the  County  Courts  Act,  1856,  entitles  the  defen- 
dant **  in  any  action  of  tort,*'  where  the  claim 
exceeds  5Z.,  to  a  stay  of  proceedings  upon  certain 
conditions  as  to  giving  security  for  the  amouut 
claimed,  and  the  costs  of  trial  in  one  of  the  supe- 
rior courts  of  common  law : — Held,  that  this  section 
was  intended  to  apply  only  to  actions  which  could 
be  brought  either  in  one  of  the  superior  courts  or 
in  a  county  court,  and  therefore  did  not  apply  to 
an  action  under  the  Employers'  Liability  Act, 
1880,  which  by  s.  6  of  that  Act  must  be  brouglit 
in  a  county  court.  Tbe  Queen  r.  Judge  of  the 
City  of  London  Court       -         -         -     818 

2. Employers*  Liability  Act,  1880  (43  db 

44  Vict,  c,  42),  B.  6 — County  Cimrt — Action  of 
Tort— Stay  of  Proceedings  (19  A  20  Vict.  c.  108), 
s.  39.]  Sect.  39  of  the  (5ounty  Courts  Act,  1856, 
entitles  the  defendant  *'  in  any  action  of  tort '' 
where  the  claim  exceeds  52.  to  a  stay  of  proceed- 
ings, upon  certain  conditions  as  to  giving  security 
for  the  amount  claimed  and  the  costs  of  trial  in 
one  of  the  superior  courts  of  common  law  : — lleldj 
afiirmiug  the  decision  of  the  Queen's  Bench  Divi- 
sion, that  this  section  was  intended  to  apply  only 
to  actions  which  could  be  brought  either  in  one 
of  the  superior  courts  or  in  a  county  court,  and 
therefore  did  not  apply  to  an  action  under  the 
Employers'  Liability  Act,  1880,  which  by  s.  6  of 
tiiat  Act  must  be  brought  in  a  county  court.  The 
QuBENT.  Judge  of  City  of  London  Coprt 

[C.  A.  906 

Injury  to  workman  from  having  conformed 

to  orders  of  fellow  workman        -       68 
See  Master  and  Servant. 

EYISSNCE — Solicitor  and  Client,  Communica- 
tions between — PHvileged  Communication — Com- 
munication in  furtherance  of  Criminal  Purpose — 
Criminal  Lavj.']  All  communications  between  a 
solicitor  and  his  client  are  not  privileged  from 
disclosure,  but  only  those  passing  between  them 
in  professional  coi^dence  and  in  the  legitimate 
course  of  professional  employment  of  the  solicitor. 
Communications  made  to  a  solicitor  by  his  client 
before  the  commission  of  a  crime  for  the  purpose 
of  being  guided  or  helped  in  the  commission  of 
it,  are  liot  privileged  from  disclosure. — C.  and  B. 
were  partners  un4.er  a  deed  of  partnership.  M. 
brought  an  action  against  R.  &  Co.,  and  ootained 
judgment  therein,  and  issued  execution  against 
the  goods  of  B.  The  goods  seized  in  executiou 
were  then  claimed  by  C.  as  his  absolute  property 
under  a  bill  of  sale  executed  in  his  favour  by  B. 
at  a  date  subsequent  to  the  above-mentioned 
judgment.  An  interpleader  issue  was  ordered  to 
determine  the  validity  of  the  bill  of  sale,  and 
upon  the  trial  of  this  issue,  the  partnership  deed 
was  produced  on  C.'s  behalf,  bearing  an  indorse- 
ment purporting  to  be  a  memorandum  of  dissolu- 
tion of  the  said  partnership,  prior  to  the  com- 
mencement of  the  action  by  M.  Subsequently  C. 
and  B.  were  tried  and  convicted  upon  a  charge  of 
conspizing  to  defraud  M.,  and  upon  that  trial  the 
case  for  the  prosecution  was,  that  the  bill  of  sale 
was  fraudulent,  tlmt  the  partnership  between  B. 
and  C.  was  in  truth  subsisting  when  it  was 
given,  and  that  the  memorandum  of  dissolution 
indorsed  on  the  deed  was  put  there  after  M.  had 
obtained  judgment,  and  fraudulently  ante-dated. 
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the  whole  tranBaction  being,  it  was  alleged,  a 
fraud  intended  to  cheat  M.  of  the  fruits  of  Ixis 
execution.  Upon  the  trial  a  eolicitor  was  called 
on  behalf  of  the  prosecution  to  proye  that  after 
M.  had  obtained  the  judgment  G.  and  B.  together 
consulted  him  as  to  how  they  could  defeat  M.*b 
judgment,  and  as  to  whether  a  bill  of  sale  could 
legally  be  executed  by  K.  in  favour  of  0.  so  as  to 
defeat  such  judgment,  and  that  no  suggestion  was 
then  made  of  any  dissolution  of  partnership 
having  taken  place.  The  reception  of  this  evi- 
dence being  objected  to,  on  the  ground  that  the 
communication  was  one  between  solicitor  and 
client,  and  privileged,  the  evidence  was  received, 
but  the  question  of  whether  it  was  properly  re- 
ceived was  reserved  for  this  CJourt : — Heldj  by  the 
Court  (Grove,  J.,  Pollock  and  Huddlestou,  BB,, 
Hawkins,  Iiopes,  Stephen,  Watkin  Williams, 
Mathew,  Day,  and  Smith,  JJ.)*  that  the  evidence 
was  properly  received. — Cromack  v.  Heathcote 
(2  B.  &  B.  4);  Rex  v.  Smith  (1  Phil.  &  Am.  on 
Evidence,  118);  and  Doe  v.  Harris  (6  C.  &  P. 
592)  overruled.— i^WZettv.  Jefferyes  (I  Sim.  (N.S.) 
1) ;  Bueaell  v.  Jackson  (9  Hare,  887) ;  and  Gart- 
side  V.  Outram  (26  L.  J.  (Ch.)  113)  approved. 
The  Queen  v.  Cox  and  Bailton        C.  C.  B.  163 

Admission    of    deceased    person    against 

interest— Bankruptcy        -  -     415 

See  Bankruftoy.    25. 

—  Judgment — ^Proof— Bankruptcy  -  606 
See  Bankbuftgt.    26. 

Witness — Voluntary     attendance — ^Befasal 

to  give  evidence     -  -  -     864 

See  Babtabdy. 

Xt>BEIGK  LAW— Settlement  executed  Id  foreign 
country — ^Bankruptcy — Beputed  owner- 
ship -----  417 
See  Bankruptcv.    31. 

FOBFEITUBS— Belief— Ejectment  for  non-pay- 
ment of  rent — Disallowance  of  costs  to 
phiintiff       -  -  -  -     847 

See  Practioe.    10. 

FBAXTDB,  STATUTE  OF— Husband  and  wife- 
Agreement  for  settlement — Part  per- 
formance— Bankruptcy  -  -  419 
See  BANKBrPTCY.    12. 

OAKE — Prevention  of  Poaching — Search  hy  Con- 
stable  inHighicay — Seizure — 25  <fc  2G  Viet.  c.  114, 
s.  2.]  A  police  constable  saw  the  appellant  in  a 
highway  with  some  rabbits  slung  over  his  back. 
The  appellant  left  the  highway  and  ran  across  a 
meadow  iollowed  by  the  police  constable,  and  on 
being  overtaken,  at  a  distance  from  the  highway, 
he  tibrew  the  rabbits  on  the  ground,  and  they 
were  then  and  there  taken  possession  of  b^  the 
police  constable.  Ou  appeal  against  a  conviction 
under  25  &  26  Vict.  c.  114,  s.  2 :— JffeW,  that  the 
conviction  was  right — Turner  v.  Morgan  (Law 
Bep.  10  C.  P.  687)  commented  on.  Lloyd  v. 
Lloyd  ------     725 

QAXLSQ—Betting—Place  used  for  Betting,  Wliat 
M— 16  dr  17  Vict.  c.  119,  ss.  1.  3.]  Dog-races 
were  held  in  an  inclosed  field  hired  for  the  pur- 
pose by  a  committee,  the  public  being  admitted  to 
a  reserved  portion  of  the  field  on  payment  of  a 


OAXIKO — eontinued. 

small  sum.  The  appellant  attended  the 
and  moved  about  the  reserved  p(»tioii,  makiTig 
bets  with  various  persons  there : — Hdd,  that  the 
appellant  did  not  use  a  place  for  the  purpose  of 
betting  with  persons  resorting  thereto,  within 
the  meaning  of  ss.  1  and  3of  16  &  17  Vict  c.  119, 
and  therefore  was  not  liable  to  be  oooTicted  for  aa 
offence  under  those  sections.    Skow  v.  Hiul 


OXTABDIAE— Disqualification— Clerk  of  high- 
way or  school  board  -  -  3tt 
See  PooB-SATB.    4. 

HXTSBAin)  Ain>  WTF%— Action  hy  Hutbaad 
against  Wife — Separate  Estate — Money  paid  ly 
Mudmnd' for  Wife  before  and  after  Marria^ — 
Married  Women's  Property  Act,  1882  (45  &  46 
Viet.  c.  75),  s.  1,  suh-ss.  2,  3,  4  ;  m.  3,  12,  13.]  A 
husband  is  entitled  to  maintain  an  action  against 
his  wife,  and  to  charge  her  separate  property  fr? 
money  lent  by  Jiim  to  her  after  their  maniai^ 
and  for  money  paid  by  him  for  her  after  tbeir 
marriage  at  her  request  made  before  or  after  their 
marriage,  but  he  is  not  entitled,  even  since  the 
Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  to  maintain  any  action  against  her 
for  money  lent  to  her  or  money  paid  for  her  be- 
fore their  marriage  at  her  request.  Bcn.ES  r. 
BUTLEB  -  -  _  _  -      8S1 

2.  Married  Women's  Property  AjbU,  1870 

and  1882  (33  &  34  VicL  e.  93,  and  45  <fe  46  Vi^. 
c.  75) — House  in  sole  oeeupaUon  of  Wife  at  her 
Separate  Property — Trespass  for  enterirt^ — Sigki 
of  Wife  to  sue."]  A  married  woman  in  the  mle 
occupation  of  a  house,  bought  by  her  oat  of  her 
own  earnings,  since  the  Married  Women's  Pro- 
perty Act,  1870,  can  now,  after  the  Married 
Women's  Property  Aot,  1882,  sue  alone,  without 
her  husband,  in  an  action  for  trespass,  a  pefaon 
who  has  entered  such  house  against  her  will, 
though  he  did  no  injury  to  the  house  and  entered 
it  with  the  authority  of  her  husband,  hut  for  a 
purpose  unconnected  with  the  hasbaod^  desire 
to  live  with  his  wife. — Query,  if  the  husband  has 
himself  a  right  to  enter  such  house.  Wkux>n  v. 
De  Bathe       -  -  -         -       C.  A 


8.  Judgment  Summons — Order  for  Pay- 
ment—  Separate  Estate — Bestraint  on  Antieipa- 
tion— Debtors  Act,  1869  (32  A  33  VieL  e.  62^  i^  5.] 
Upon  a  judgment  summons  issued  under  a.  5  of 
the  Debtors  Act,  1869,  against  a  married  woman 
who  has  only  separate  estate  which  she  is  re- 
strained from  anticipating,  an  order  for  payment 
cannot  be  made  unless  it  is  shewn  that,  since  the 
date  of  the  judgment,  she  has  received  some  of 
her  separate  income. — ^If  in  the  judgment  ezeco- 
tion  is  limited  to  separate  estate  which  she  is  not 
restrained  from  anticipating,  qtuere,  whether  &  5 
of  the  Debtors  Act,  1869,  applies  at  alL— DtZlon  v. 
Cunningham  (Law  Rep.  8  £x.  23)  distinguished. 
Meager  v.  Pellew    -  -  -      C.  A.  97S 


4. Separation  Deed — Ahsohtie  Corenant 

to  pay  Annuity — AdvUery  by  Wife — ConditioH 
Precedent  —  Independent  Chtenants  —  (hwnani 
against  Mcietiation — Molestationy  trhat  amounts 
to."]  In  a  separation  deed  a  covenant,  by  which 
the  husband  undertakes  to  pay  his  wife  an  an- 
nuity without  restricting  his  liability  to  such 
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HUSBAND  Ain>  Wm— continued. 
time  as  she  shall  bo  chaste,  is  good  and  is  not 
ai^ainst  public  policy,  and  the  covenant  remains 
in  force  and  the  annuity  continues  payable,  al- 
though the  wife  afterwards  commits  adultery. — 
But,  semble,  per  Cotton,  L.J.,  on  the  authority  of 
Evans  v.  Carrington  (2  De  G.  F.  &  J.  481).  that 
if  the  covenant  had  been  inserted  in  the  separa- 
tion deed  with  the  intent  that  the  wife  might  be 
at  liberty  to  commit  adultery,  the  deed  would 
have  been  void. — Covenants  in  a  separation  deed, 
by  which  respectively  the  husband  has  cove- 
nanted to  pay  an  annuity  to  a  trustee  for  the 
wife,  and  the  trustee  has  covenanted  that  the 
wife  (hall  not  molest  the  husband,  must  be  con- 
strued as  independent  covenants  in  the  absence 
of  any  express  terms  making  them  dependent, 
and  therefore  a  breach  of  the  covenant,  that  a 
wife  shall  not  molest  the  husband,  is  not  an 
answer  to  an  action  for  the  annuity. — Neither 
adultery  alone  by  the  wife,  nor  adulterv  by  her 
followed  by  the  birth  of  a  spurious  child,  is  a 
breach  of   a    covenant    in    a    separation    deed 
against  molestation  by  the  wife. — But,  aem&Ze, 
adultery  by  the  wife  followed  by  the  birth  of  a 
spurious  child  whom  she  puts  forward  as  the 
child  of  her  husband,  especially  if  this  is  done 
with  intent  to  claim  a  title  or  property  to  which 
the  legitimate  oftspring  of  her  husband  would  be 
entitled,  is  evidence  of  a  breach  of  a  covenant 
against  molestation  by  her. — By  Brett,  M.H.,  in 
order  to  constitute  a  broach  of  a  covenant  in  a 
separation  deed  against  molestation  by  a  wife, 
some  act  must  be  done  by  her  or  by  her  authority 
with  intent  to  annoy  her  husband  and  which  is  in 
fact  an  annoyance  to  him,  or  at  least  some  act 
must  be  done  by  her  or  by  her  authority  with  a 
knowledge  that  it  must  of  itself  without  more 
annoy  her  husband  or  annoy  a  husband  with 
reofionable  and  proper  feeling.    Fearon  v.  Earl 
OF  Aylbsford  -  -         -       0.  A.  792 

Bankruptcy  —  Ante-nuptial  agreement  for 

settlement — Part  performance — Statute 
of  Frauds     -  -  -  -     419 

See  Bankruptcy.    12. 

Bankruptcy — ^Wife's    separate   property  in 

possession  of  husband — Eeputed  owner- 
ship -----  417 
See  Bankruptcy.     81. 


ILLEGALITY  —  Contract  —  Urban  authority  — 
Officer  concerned  in  contract  -  911 
See  Local  Government  Acts.    6. 

Loan  society  of  less  than  twenty  members — 

Subsequent  increase  of  members — Ho- 
gistration     -  -  -  -     879 

See  CoaPANY. 

Payment  of  bankrupt's  money  to  procure 

withdrawal  of  criminal  prosecution — 
Kelation  back  of  trustee's  title  -  32 
See  Bankruptcy.    30. 

INCOME  TAX — Coal  mines — Dead  rent — Deduc- 
tions from  gross  profits  -  -  491 
See  Be\'enue. 

Life  insurance  company — Bonus  to  partici- 
pating policy-holders  -  -  289 
See  REVENUE,    3. 


nfDECEKOY — Exposure  of  person— Public  place 
See  Criminal  Law.    2.  [68 

INDEMNIT  Y— Goods  lawfully  seized  for  another's 
Debt."]  As  a  general  rule,  where  one  person's  goods 
are  lawfully  seized  for  another's  deot,  the  owner 
of  the  goods  is  entitled  to  redeem  them,  and  to  be 
reimbursed  by  the  debtor  against  the  money  paid 
to  redeem  them,  and  in  the  event  of  the  goods 
being  sold  to  satisfy  the  debt  the  owner  is  entitled 
to  recover  the  value  of  them  from  the  debtor ;  and 
the  right  to  indemnity  exists  althous^h  there  may 
be  no  agreement  to  indemnify,  and  although  there 
may  be  in  that  sense  no  privity  between  the  owner 
of  the  goods  and  the  debtor. — England  v.  Marsden 
(Law  Kep.  1  C.  P.  529)  questioned.— The  defend- 
ant bought  the  business  of  an  ironmonger  in  his 
own  name  for  his  two  sons ;  he  paid  tiie  greater 
part  of  the  purchase-money.  The  banking  ac- 
count of  the  business  was  kept  by  him,  and  he 
drew  the  cheques  on  that  account  A  society 
having  obtained  judgment  in  an  action  against 
the  defendant,  certaiu  goods  of  his  sons  were 
seized  by  the  sheriff :  the  sons  claimed  the  goods ; 
but  upon  an  interpleader  summons  taken  out  by 
the  sheriff,  the  claim  of  the  sons  was  barred,  and 
the  goods  were  sold.  They  realised  1300Z.,  and 
this  sum  was  paid  into  Court  in  the  action  by  Hie 
society  against  the  defendant  as  a  security  for 
what  might  be  found  due  to  the  society  from  the 
defendimt  upon  taking  certain  accounts.  The  de- 
fendant's sons  were  afterwards  adjudicated  bank- 
rupts, and  the  plaintiff  was  appointed  their  trus- 
tee. The  defendant  agreed  with  the  plaintiff  that 
in  consideration  of  his  sons'  goods  having  been 
seized  and  sold  on  behalf  of  the  society  in  respect 
of  an  alleged  claim  against  him,  he  would  pay 
300Z.  per  annum  to  the  plaintiff  until  he  should 
have  paid  a  sufficient  sum  to  pay  the  trade  credi- 
tors of  his  sons  in  full.  Tlie  plaintiff  having 
brought  the  present  action  to  recover  12002.  due 
by  virtue  of  the  above-mentioned  agreement,  or  in 
the  alternative  1300Z.,  the  value  of  the  goods 
seized : — Held,  that  even  if  the  defendant's  express 
promise  to  pay  12002.  was  not  legally  binding  upon 
him,  nevertheless  the  action  was  maiutainaDle ; 
-  for  although  the  decision  upon  the  interpleader 
summons  did  not  estop  the  defendant  from  shew- 
ing that  the  seizure  by  the  sheriff*  was  unlawful, 
nevertheless  he  had  by  his  conduct  led  to  the 
seizure,  and  the  goods  of  his  sons  had  been  legally 
taken  for  his  debt ;  the  defendant,  therefore,  was 
boimd  to  indemnify  his  sons,  and  the  plaintiff, 
as  their  trustee  in  bankruptcy,  was  entitled  to  have 
judgment  entered  for  him  for  the  sum  of  12002., 
which  he  was  willing  to  accept  instead  of  13002., 
the  value  of  the  goods  seized.  Edmunds  v.  Wall- 
INGFORD  -  -  -  -  C.  A.  811 

IKFO&UATIOK  — Libel— Fiat   of   Director  of 
Public  Prosecutions  -  -     948 

See  Criminal  Law. 

INN — L  icence — Renewal — General  Annual  Licens- 
ing Meeting — Proceedings  where  no  Notice  of  Op- 
position— Objection  not  made  in  open  Court  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  42.] 
By  s.  42  of  the  Licensing  Act,  1872,  justices  at 
the  general  annual  licensing  meeting  shall  not 
entertain  any  objection  to  the  renewal  of  a  licence, 
or  take  any  evidence  with  respect  to  the  renewal 
thereof,  unless  written  notice  of  an  intention  to 
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oppose  the  renewal  has  been  served  upon  the 
lK>lder  of  the  licence  in  the  prescribed  manner : 
"  Provided  that  the  justices  may,  notwithstanding 
that  no  notice  has  been  given,  on  an  obiectlon 
l)eing  made,  adjourn  the  granting  of  any  licence 
to  a  future  day,  and  require  the  attendance  of  the 
holder  of  the  licence  ou  such  day,  when  the  case 
will  be  heard  and  the  objection  considered,  ns  if 
the  notice  hereinbefore  prescribed  had  been 
given :" — Uddf  that  an  objection  to  the  renewal 
of  a  licence  made  privately  to  justices  before  they 
came  into  court  at  the  general  annual  licensing 
meeting  was  not  a  good  ^  objection  made  "  within 
the  meaning  of  the  proviso  to  s.  42,  and  that, 
therefore,  tlie  justices  had  no  power  to  adjourn 
the  case.  The  Queen  v.  Justices  of  Mebthtb 
Ttdvil-         -         -         -         -         -     584 

IK8UBAKCE  (MABIKX) — Memorandum  against 
Average  under  3  per  cent. — Adding  distinct  succes- 
sive Losses  together — Time  Policy.']  In  a  time 
policy  of  marine  insurance  the  ship  was  warranted 
free  from  average  under  3  per  cent,  unless  general, 
or  the  ship  be  strandeH,  sunk,  or  burnt : — HeW, 
following  Blacliett  v.  Royal  Exchange  Assurance 
Co.  (2  0.  &  J.  241),  that  distinct  successive  losses 
on  the  ship  during  the  period  insured,  each  less 
than  3  per  cent.,  but  in  the  aggregate  amounting 
to  more  than  3  per  cent.,  were  not  within  the  ex- 
ception and  were  to  be  borne  by  the  underwriters. 
Stewart  v.  Merchants  Marine  Insurance  Com- 
pany    ------     565 

IKTEBEST — Of  Commissioners  of  Sewers — Dis- 
qualification .  -  .  561 
See  Sea  Wall. 

Offices  of  local  board — "  Bargain  or  con- 
tract " — Demise  of  rooms  -  -  785 
See  Local  Goternuent  Acts.    3. 

Offices  of  local  board — Shareholders  in  com- 
pany having  contract  with  local  board 
See  Local  Government  Acts.  4.    [789 

IKTEBPLXADEB — Appeal^Jadgc  disposing  of 
whole  matter  -  -  -     371 

See  Practice.    11. 

Appeal — Trial  of  issue— Judgment   -     877 

See  Practice.    13. 

Security  for  costs — Practice    -  -     589 

See  Practice.    9. 

Sheriff— Protection — Action  of  trespass  878 

See  Practice.    12. 


JVDOXSKT   DZBT — Bankruptcy — Inquiry  into 
consideration  -  -  -     416 

See  Bankruptcy.    25. 

JUDOHEKT  BECOVSBEB— i7e«  Judicata— Cause 
<ff  Action — Separate  Actions  in  respect  of  same 
wrongful  Act — Damage  to  Property  and  Injury  to 
Person — Damages  recoverable  in  previous  Action 
— Maxim,  "Nemo  debet  his  vexari  pro  una  et 
eadem  causa  " — Mcucim,  **  Interest  reipuhlicx  ut  sit 
finis  litium.**']  Damage  to  goods  and  injury  to 
the  person,  dlthough  they  have  been  occasioned 
by  one  and  the  same  wrongful  act,  are  infringe- 
ments of  different  rights,  and  give  rise  to  distinct 
causes  of  action ;  and  therefore  the  recovery  in 
an  action  of  compensation  for  the  damage  to  the 
goods  is  no  bar  to  an  action  subsequently  com- 


JUBOXEKT  UCOVEBSD— oofif  jfiu«(f . 

menced  for  the  injury  to  the  person. — So  heid  by 
Brett,  M.B.,  and  liowen,  L.J.,  Lord  Coleridge*  CJ., 
dissenting. — ^The  plaintiff  brought  an  action  in  a 
county  court  for  damage  to  his  cab  oocasioned  by 
the  negligence  of  the  defendant's  servant,  ami. 
having  recovered  the  amount  claimed,  afierwan]§ 
brought  an  action  in  the  Higli  Court  of  Jiutkv 
against  the  defendant,  claiming  ds mages  for  per- 
sonal injury  sustained  by  the  plaintiff  throu'^h 
the  same  UM^ligence : — UelK  by  Brett,  %LR.,  and 
Bowen,  L.»l.,  Lord  Coleridge,  C.J.,  disaentin^r. 
that  the  action  in  the  Hi^h  Court  was  maintam- 
ahle,  and  was  not  barred  by  the  previous  proceed- 
ings in  the  conntv  court. — Judgment  of  the 
Queen's  Bench  Division  (U  Q.  B.  D.  712)  re- 
versed.   Brunsdbn  v.  Ucmphret      -     C.  A.  Ill 

JITDOXEKT,  8I0KIKQ— No  proceeding  for  a  year 
See  Practice.    17.  [131 

TUnOKEKT  SmiHOKS— Married  woman — Sepa- 
rate estate  -  -  -  -  978 
See  Husband  and  Wife.    3. 

Order  for  committal — ^"  Means  to  pay  "    887 

See  Bankruftcy.     13. 

JTJBIBDICnOK  —  Bankruptcy  —  Petition  pre- 
sented in  wrong  court — Boceiving  oids- 
See  Bankruptcy.    28.  [87 

Inferior  Court — Prohibition     -  -      885 

See  Prohibition. 
Murder  on  high  seas     -  -  -     873 

See  Criminal  Law.     3. 

TUBTICE— Refusal  by,  to  do  Act  rtUUing  in  tk- 
Duties  of  his  Office— Rule  under  Jl  &  12  Vin. 
c.  44,  s.  5 — Mcmdamus.']  The  application  of  thr 
5th  section  of  11  &  12  Vict.  c.  44,  is  not  confin«^ 
to  cases  where  the  justice  requires  protectioD  ia 
respect  of  tlio  act  ho  is  called  upon  to  do. — Ht^.  v. 
Percy  (Law  Rep.  9  Q.  B.  64)  not  followed.  The 
Queen  v.  Bieon        -  -         -  -     474 

2*  Case,  Power  of  Justices  to  tinte — Sum- 
mary Jurisdiction  Act  (42  <fc  43  Viet.  c.  49X  «.  S:< — 
Order,  Determination,  or  other  Proceeding  of  n 
Court  of  Summary  Jurisdiction — General  J  Hariri 
Rate,  Order  for  Payment  of—PtMic  Health  ArU 
1875  (38  A  39  Vict,  c,  55),  s.  2&6—Function$  of 
Justices  in  enforcing  GenercU  Di$tricl  Rate.'}  A 
special  case  may  be  stated  by  justices  under  tht- 
33rd  section  of  the  Summary  Jurisdiction  Act. 
1879,  upon  an  application  to  enforce  payment  of  a 
general  district  rate  under  the  2d6t]i  aectkin  of 
the  Public  Health  Act,  1875. — On  an  appdicatioxi 
under  the  last-mentioned  section  to  enfime  a 
general  district  rate  good  on  the  face  of  it,  tlie 
justices  may  not  refuse  to  make  an  order  for  par- 
ment  of  tlie  rate  on  the  ground  that  there  is  a, 
concurrent  rate  made  for  the  same  porpooe.  Sani»- 
gate  Local  Board  r.  Pledge        ->  -     780 


LAKCASTEB — Attorney  General— Bight  to  ex- 
hibit information  -  -  .  IM 
See  DucHT  op  Lancaster. 

LAin)LOSD  AKD  TSHAHT— Pouwr  to  delermiue 

Tenancy  by  delivering  teritlen  Notice  to  Tenant — 
Tenant*«  Address  unknoien — Delivery  if  Notice  at 
demised  Premises.']  A  lease  of  premises'for  twenty- 
one  years  contained  a  proviso  that  it  should  he 
lawful  for  the  landlord  or  his  osBigns  to  pat  an 
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LANDLOBD  AHD  TZSAMT—coiUinued, 

eQ<l  to  the  demise  at  the  end  of  the  first  fourteen 
years  by  delivering  to  the  tenant  or  his  aasigns 
six  calendar  months'  preTious  notice  in  writing  of 
hia  intention  to  do  so.  In  an  action  by  the 
assignee  of  the  reversion  to  recover  possession  of 
the  premises,  on  the  ground  that  the  demise  had 
been  duly  determined  by  notice  under  the  proviM, 
it  appeared  tliat  the  lessee  had  disappeared  some 
years  previously,  after  having  mortgaged  the  pro- 
mises by  way  of  underlease;  that  his  address 
could  not  be  found,  and  that  written  notice  to  de- 
termine the  tenancy  directed  to  him  had  been 
sent  to  his  last  known  address,  and  had  also  been 
delivered  to  the  mortgagee  and  left  upon  tlie 
demised  premises: — Held,  that  the  action  could 
not  be  maintained,  for  there  was  nothing  in  the 
circumstances  to  warrant  the  plaintiff  in  serving 
the  notice  otherwise  than  by  delivering  it  to  the 
lessee.    Hogo  r.  Bbooks       .         -         -     475 

Bankruptcy — Agreement  for  lease — **Land 

burdened  with  onerous  covenauts ''    956 
See  Bakkbuptcy.    14. 

Bankruptcy  —  Disclaimer  of  leaseholds  — 

Mortgagee — Form  of  order  -     406 

See  Bankruptcy.    16. 

Bankruptcy — Disclaimer — Landlord's  claim 

for  compensation— Jurisdiction    -     960 
See  Bankbuftcy.    15. 

Bankruptcy — Disclaimer — Neglect  of  trustee 

— C<58ts  -  -  -  -      401 

See  Bankbuftcy.    22. 

LAHD8  CLAI78E8  ACT,  1846  (8  <f:  9  Vict,  r.  18), 
9.  63 — Part  of  Building  Estate  taken  for  Sevage 
Farm — Value  of  other  Parts  thereby  depreciated — 
Compensation  for  "  injuriously  affecting  '*  same.'] 
Part  of  land  laid  out  as  a  building  estnte  was 
taken  by  a  local  board  under  an  Act  incorporating 
the  Lands  Glauses  Act,  1845  (8  &  9  Vict.  c.  18), 
for  the  purposes  of  a  sewage  farm,  whereby  the 
value  of  other  parts  of  the  land  near  to  the  part 
go  taken  was  depreciated,  even  in  the  absence  of 
any  nuisance  arising  from  the  sewsge  &rm  when 
made : — Heldy  that  the  owner  of  tlie  estate  was 
entitled  to  compensation  under  the  Lands  Clauses 
Act,  1845  (8  &  9  Vict  c.  18),  s.  63,  not  only  in 
respect  of  the  land  taken,  but  also  for  damage 
unstained  by  reason  of  the  **  injuriously  affecting  " 
the  other  lands  by  the  exercise  of  the  statutory 
powers.    The  Queen  r.  Essex        -         -     768 


2. 


8  <fc  9  Vict,  c.  18 — House  '*  injuriousltj 


affected" — Special  Value  as  a  Fuhlie-house — Coni' 
pensation  for."]  Under  statutory  powers  conferred 
by  an  Act  incorporating  the  Lands  Clauses  Act, 
1845  (8  &  9  Vict.  c.  18),  a  railway  company 
Htopped  up  a  street  in  which  were  a  house  and 
premises  used  as  an  hotel,  whereby  the  value 
thereof  for  using,  selling,  or  letting  as  an  hotel 
and  public-house  was  diminished : — HieZd,  that 
the  owner  was  entitled  to  compensation  under  the 
Lands  Clauses  Act,  1845,  for  the  depreciation  in 
the  special  value  of  the  premises  as  an  hotel  and 
public-house.  Wadham  r.  Nobth  Eastebn  By. 
Co. 747 

LIBEL— Criminal  information— Fiat  of  Director 

of  Public  Prosecutions       -  -     648 
See  Crikinal  Law. 
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LICEH8IH0  ACTS — Inn— Objection  to  renewal  of 
licence — Objection  made  privately  684 
iSieslNN. 

USH— Solicitor— Charging  order   -  -     643 

See  SouoiTOB. 

LIOHTHOUBB  —  Poor-rate  —  Rateable  value  — 
Telegraph  station  and  premises  -  770 
See  PooB-BATE.    3. 

LIXITATIOK — Devise  upon  trust  to  pay  debts 
—No  real  estate      -  -  -     394 

See  Bankrupicy.    20. 

LIiaTATIONS,  BTATXTTS  OF  (21  Jac,  1,  e.  IG)— 
Cause  of  Action — Recovery  of  Dam/ages  for  Injury 
after  Satisfaction  for  Previous  Injury  arising  from 
same  Act — Support — Action  for  Subsidence  after 
Cttmpensation  for  previous  Subsidence.']  The 
plaintiff  was  the  owner  of  certain  land,  and  in 
18C7  and  1868,  but  not  afterwards,  the  defendants 
worked  a  seam  of  coal  lyiug  under  and  near  to 
the  plaintiff's  land,  winch  subsided  in  conse- 
quence of  the  defendants'  excavations.  Some 
cottages  of  the  plaintiff  standing  on  his  land  were 
damaged  by  the  subsidence  and  were  repaired  by 
the  defendants.  In  1882  a  second  subsidence  of 
the  plaintifi's  land  occurred  owing  to  the  defend- 
ants' workings  in  1867  and  1868,  and  the  plain- 
tiff^s  cottages  were  again  damaged : — Hetd^  that 
the  plaintiif  was  entitled  to  maiutain  an  action 
for  the  damage  done  to  his  cottages  in  1882,  and 
tliat  his  right  to  sue  was  not  barred  by  the  Statute 
of  Limitations.— McWm  v.  WiUiams  (10  Ex.  259), 
Backhouse  v.  Bontmi  (E.  B.  &  £.  622 ;  9  U.  L.  0, 
503),  Whitehause  y.Fellowes  (10  C.  B.  (N.8.)  765) 
discussed.— Xainft  v.  Walker  (3  Q.  B.  D.  389)  over- 
ruled.   Mitchell  v.  Dabley  Main  Ck>LLiERT  Co. 

[0.  A.  126 

LIQUIDATION   BT  ABBAKOSMSHT— Release 

and  discharffe  of  trustee— Power  of 
Board  of  Trade  to  require  account  402 
See  Bankbuftcy.    18. 

Removal  of  trustee  by  Court  -  -     177 

See  Bankbuftcy.    17. 

LOCAL  OOVSBITMENT  ACTS— Gtm^rac<  by  Cor- 
poratumr-^Publio  Health  Act,  1875  (38  <fc  39  Viet, 
c.  55),  M.  150, 174,  257 — Sewering  and  paving — 
Liability  for  Provortion  of  Expenses — Contract 
not  under  Seed.]  In  an  action  by  a  local  autho- 
rity to  recover  from  the  defendant  his  proportion 
of  the  cost  of  sewering,  paving,  &c.,  a  street 
under  the  powers  of  the  Public  Health  Act,  1875, 
s.  150,  it  appeared  that  part  of  the  work,  to  an 
amount  eiceeding  502.,  nad  been  done  by  con- 
tractors employed  by  the  local  authority,  but  that 
no  written  contract  under  the  oommon  seal  of  the 
authority  had  been  made  with  them  (as  provided 
by  s.  174) : — Held,  by  Hawkins,  J.,  and  Smith,  J., 
that  the  defendant  was  nevertheless  liable.  By 
Smith,  J.,  that  the  objection,  if  valid,  would  have 
been  an  objection  to  the  apportionment,  which 
could  only  be  raised  in  the  time  and  manner 
provided  by  B.  257.  Bocbnemouth  Comxissionebs 
r.  Watts         -----       87 

2. Nuisance —  Urinal  —  Public  HeaKli 

Act,  1875  (38  &  39  Vict.  e.  55),  M.  39,  149.  264, 
308  —  Compensedion  —  MandcUary  Injunction  — 
PMie  Highway.]  A  local  board,  assuming  to 
act  under  the  authority  of  s.  39  of  the  Public 
Health  Act,  1875  (38  &  39  Vict  c.  55),  erected  a 
Z  2 
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LOCAL  OOVSBKHEHT  AICT&— continued. 

public  urinal  partly  upon  a  highway  and  partly 
upon  a  strip  of  land  belonging  to  the  plaintiff,  and 
BO  near  to  other  adjoining  land  of  the  plaintiff  as 
to  be  a  nuisance  to  her  and  her  tenants  and  to 
depreciate  the  value  of  her  property: — HeM, 
that  the  plaintiff  was  entitled  to  a  mandatory  in- 
junction to  restrain  the  board  from  continuing 
the  urinal  upon  bcr  land  or  so  near  thereto  as  to 
cause  injury  or  annoyance  to  her  or  her  tenants : — 
Held  also,  that  it  was  not  a  matter  in  respect  of 
which  the  plaintiff's  remedy  was  by  compensa- 
tion under  s.  308  of  the  Act. — In  such  a  case 
notice  of  action  under  s.  264  is  not  required. — 
Abutting  upon  the  highway  the  plaintiff  had 
land  upon  which  an  inn  and  some  stabling  were 
erected.  These  stood  back  from  the  highway, 
and  in  front  of  them  was  an  open  space  (forming 
part  of  the  same  land)  which  had  been  left  open 
to  and  on  a  level  with  the  highway  until  the  de- 
fendants in  exercise  of  their  powers  under  s.  149 
of  the  Act,  and  for  the  convenience  of  the  public, 
placed  kerb-stones  and  a  raised  foot-path  at  the 
side  of  the  highway,  leaving  openings  so  that 
carriages  could  still  pass  at  convenient  places  to 
and  from  the  plaintiffs  land  and  premises: — 
Held,  that  the  plaintiff  was  not  entitled  to  a 
mandatory  injunction  directing  the  defendants  to 
remove  the  kerb-stones,  and  that  in  the  absence 
of  any  unreasonable  conduct  the  remedy  for  any 
injury  caused  by  the  kerb-stones  would  be  by 
compensation  under  s.  308  of  the  Act.  Sellors 
V.  Matlock  Bath  Local  Board    -         -     028 

3. Officer  of  Local  Board — •*  Concerned 

or  interested  in  any  hargain  or  cnntract"  with 
Board  —  Demise  of  Booms  to  Local  Board  — 
•*  Allowance  *'  in  addition  to  Salary  —  Public 
Health  Act,  1875  (38  <fc  39  Viet.  c.  55),  ss.  174, 
175,  189,  193,  265.]  A  demise  of  rooms  is  a 
"  bargain  or  contract "  within  the  meonins:  of 
B.  193  of  the  Public  Health  Act,  1875,  and  if  an 
officer,  employed  by  a  local  board  constituted 
under  that  statute,  lets  rooms  to  tho  board  at  a 
rent  payable  by  it  to  him,  although  the  rooms  are 
used  by  it  in  the  transaction  of  its  business,  he 
becomes  liable  to  the  penalty  imposed  by  that 
section ;  for  the  rent  payable  by  the  local  board 
cannot  be  considered  as  an  ** allowance"  to  the 
officer  in  addition  to  his  salary  within  the  mean- 
ing of  ss.  189, 193,  it  being  unconnected  with  the 
performance  of  any  services  in  the  course  of  his 
employment  under  the  board.    Bubobss  v.  Clark 

[0.  A.  786 

4.  Officer — Shareholder   in   Company — 

Contract  Itetween  Company  and  Local  Board — 
^''Interested  in  any  hargain  or  contract^'  with 
Local  Board—Pvhlic  Health  Act,  1875  (38  d*  39 
Vict.  c.  55),  s.  193.]  An  officer  of  a  local  board, 
who  is  a  shareholder  in  a  company  having  a  con- 
tract with  the  board,  is,  so  long  as  the  contract 
exists, "  interested  In  a  bargain  or  contract "  with 
the  board  within  the  meaning  of  tho  Public 
Health  Act,  1875,  s.  193,  and  if  the  contract  is 
capable  of  producing  any  profit  to  the  share- 
holders of  the  company,  he  is  liable  to  the  penalty 
imposed  by  that  enactment.    Todd  v.  Bobinson 

[0.  A.  789 

6.  Streets — Apportionment  of  Expenses 

— Premises  **  fronting,  adjoining,  or  ahuUing '' — 


LOCAL  GOVEBirXEHT  Aim— continued. 

Public  Health  Act,  1875  (38  d:  89  Vict.  c.  55),  «. 
150.]  The  appellant  owned  premises  separated 
from  a  street  by  a  wall  five  feet  high,  belonginfr, 
together  with  the  land  on  which  it  Btood,  to 
another  person.  The  appellant  had  no  direct 
access  from  his  premises  to  the  street,  but  in 
order  to  reach  it  had  to  pass  for  a  short  distance 
down  a  public  footpath,  or  over  other  intervening 
land: — Held,  that  the  appellant  was  not  the 
owner  of  premises  ^*  fronting,  adjoining,  or  abutt- 
ing "  on  the  street  within  the  meaning  of  e.  150 
of  the  Public  Health  Act,  1875,  and  therefore 
was  not  liable  to  contribute  to  the  expense:^  of 
sewering  and  paving  the  street  under  that  sectioo. 
LiOHTBOCND  V.  Bebingtox  Local  Boabd  -     849 

6.  Urban  Authority — Coniraet  not  under 

Seal — Affixing  Seal  where  Contract  partly  per' 
formed.  Effect  of — IllegalHy — Officer  conetrsefi 
in  Contract,  whether  Contract  toid — Public  Heal& 
Act,  1875  (38  &  ZdVict.  c.  55),  ».  174, 193.]  By 
s.  174  of  the  Public  Health  Act,  1875*  every  con- 
tract made  by  an  urban  authority  whereof  tht* 
value  or  amount  exceeds  502.  shall  be  in  writing 
and  sealed  with  the  common  seal  of  such  autho- 
rity.— ^The  defendants,  an  urban  authority,  by 
contract  not  under  seal  employed  che  plaintiffs  ss 
engineers  to  perform  certain  work.  The  pLu nti& 
performed  part  of  the  work  exceeding  in  value 
50/.,  and  then  required  the  defendants  to  afSx 
their  seal  to  the  contract.  This  the  defimdants 
did,  believing  that  it  was  for  the  benefit  of  the 
ratepayers  of  the  district  that  the  contract  shookl 
be  completed: — Held,  that  as  part  of  the  wxirk 
was  unperformed  when  the  seal  was  affixed,  and 
there  was  consideration  for  ofioxing  it  in  the 
plaintiffs*  promise  to  complete  tlie  work,  it  was 
competent  for  the  defendants  to  constitute  the 
contract  a  good  contract  under  senl,  within  &  174, 
in  respect  of  the  work  already  done,  and  there- 
fore that  the  plaintiffs  were  entitled  to  maintain 
their  action  for  the  valne  of  that  work. — ^By  & 
193,  officers  or  servants  employed  under  this  Aft 
by  the  local  authority  shall  not  in  anywise  be 
concerned  or  interested  in  any  bargain  or  con- 
tract made  with  such  authority  for  any  of  the 
purposes  of  this  Act ;  and  if  any  such  officer  or 
servant  is  so  concerned  or  interested  be  shall  be 
incapable  of  afterwards  holding  or  continuing  in 
any  office  or  employment  under  this  Act,  aTid 
shall  forfeit  and  pay  the  sum  of  50/.,  to  be  le^ 
covered  by  any  person  in  the  pre8crib<>d  manner: 
— Held,  that  this  section  intended  to  limit  the 
penal  consequences  of  a  breach  of  its  provisions 
to  the  specified  penalties ;  and  therefore  that  the 
enactment  did  not  render  a  contract  made  by  an 
officer  with  the  local  authority  void,  so  as  to  dis- 
entitle him  to  sue  upon  it  Melliss  r.  ShikulT 
Local  Board  --.>.-     911 

HANDAKITB  —  Practice  —  Pleading  to  Hetum  to 
Writ  of  Mandamus — Betum  of  untonditiomnl 
Compliance  —  Bules  of  Supreme  Court,  18.^ 
Order  LIU.,  r.  9;  Order  LXVin.,r.  1;  Order 
LXXn.,  r.  2—9  Anne,  c.  20  IBevised  Ed.  Statat* «. 
;  9  Anne,  c.  25]— 1  Wm.  4,  c.  21—46  <fc  47  VicL  c.  4?.: 
A  return  of  unconditional  compliance  to  a  writ  *i' 
mandamus,  which  is  not  a  peremptory  writ,  may  be 
pleaded  to,  notwithstanding  Onler  LUI^  rule  9. 
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HAKSAUirS — continued. 

since  tho  procedure  of  pleading  to  the  return  to 
such  writ  as  rcgnlated  by  the  repealed  statute 
9  Anno,  o.  20  [Revised  Ed.  Statutes,  9  Anne,  c.  25], 
and  1  Wm.  4,  c.  21,  is  preserved  by  Order  LXVIII., 
rule  1,  and  Order  LXXII.,  rule  2.    The  Queex  t. 

JUOTIGES  OF  PiBEBILL  NOBTH  -  -       C.  A.  13 

Befusal  by  justice  to  do  act  relating  to  the 

duti<'B  of  his  office  -  -  -     474 

See  Justices. 

HABXST  —  Market  not  limited  hy  Metes  and 
Bounds — Extension  of  Market — Streets  subject  to 
Market   Rights  —  Slreet  Acts  of  Parliament  not 
affecting  Market —  Csa^fe  —  Presumption  of  lost 
Grant."]    By  letters  patent  in  34  Charles  II.  the 
King  granted  to  the  predecessor  in  title  of  those 
under  whom  the  defendant  claimed  as  lessee  the 
right  to  hold  two  markets — one  on  Thursday  and 
the  other  on  Saturday — in  every  week,  "  in  or 
next  to  Spital  Square."    The  market-place  and 
four  inner  streets  connected  therewith  were  made 
by  the  grantee  on  the  square  piece  of  land  which 
had  formerly  been  Spital  Square,  and  which  land 
he  had  acquired  when  the  charter  was  granted  to 
him,  but  he  never  acquired  the  adjoining  land 
which  surrounded  such  square  piece,  and  on  which, 
subsequently  to  the  charter,  were  made  certain 
outer  streets,  into  which  the  four  inner  streets 
ran.    By  letters  patent  in  4  James  II.,  made  void 
by  2  Wm.  &  M.  sess.  1,  c.  8,  a  third  market  was 
given,  viz.,  on  Monday  in  every  week,  and  a 
market  on  Wednesday  substituted  for  that  on 
Thursday. — In  proceedings  taken  at  the  instance 
of  the  local  authority  to  restrain  the  defendant 
from  licensing  the  sale  of  goods  in  either  the 
outer  or  the  inner  streets  adjoining  the  market, 
the  local  authority  relied  on  certain  Paving  Acts 
of  Geo.  3,  which  empowered  such  authority  to 
remove  the  obstruction  caused  by  selling  articles 
in  those  specific  streets,  and  the  defendant  proved 
a  usage  from  the  time  of  living  memory  to  sell 
vegetables  and  fruit  in  any  of  those  streets,  and 
to  pay  toll  to  the  market-owner  for  so  doing,  when 
by  reason  of  the  market  being  so  crowded  it  was 
impossible  to  get  nearer  to  the  inside  market,  and 
he  also  proved  such  usage  to  hold  the  i^arket  on 
other  days  of  the  week  besides  on  Thursday  and 
Saturday : — Heldy  that  the  market  was  a  market 
without  metes  and  bounds,  and  might  extend, 
therefore,  from  time  to  time,  as  the  crowded  state 
of  the  market  might  require,  over  any  of  these  sur- 
rounding streets,  all  of  which  were  to  be  presumed 
to  have  boon  dedicated  to  the  public  subject  to  the 
exercise  of  the  market  franchise,  notwithstanding 
the  Paving  Acts,  as  such  Acts  were  not  to  be 
construed  as  interfering  with  the  market  rights : 
— Held,  also,  that  the  right  to  hold  the  market  was 
confined  to  the  two  days  mentioned  in  the  charter 
of  Charles  II.,  and  that  under  the  particular 
circumstances  of  the  case  a  lost  grant  for  the 
other  days  of  the  week  was  not  to  be  inferred. 
Attobnet-Genebal  v.  Hobneb       -     C.  A.  216 

ITAKTirRT)  WOUAN— Action  by  husband  against 
wife — Separate  estate  -  .  -  881 
See  Husband  and  Wifb. 

— —  Judgment  summons — Order  for  payment — 
Separate  estate       -         -  _     978 

See  Husband  and  Wife.    3. 
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HABBISD  WOTUlS— continued. 

Bight  to  sue  husband  for  trespass — Separate 

estate  ....     339 

See  Husband  and  Wipe.    2. 

XASTEE  AND  SEBVANT— ^m|>%«r'«  Liability 
Act,  1880  (43  &  44  Vict.  c.  42).  s.  1,  sub-s.  3— 
Injury  resulting  to  Workman  from  having  con- 
formed to  Orders  or  Directions  of  Fellow  Work- 
tnan.']  The  1st  section  of  the  Employers'  Liability 
Act,  1880,  provides  that,  where  personal  injury 
is  caused  to  a  workman  (3)  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  the  work- 
man at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform,  where  such  injury 
rcsulted  from  his  having  so  conformed,  the  work- 
man or,  in  cajse  the  injury  resulted  in  death,  his 
legal  personal   representatives,  shall  have  the 
same  right  of  compensation  against  the  employer 
as  if  the  workman  had  not  been  a  workman  of  nor 
in  the  service  of  the  employer  nor  engaged  in  his 
work. — The  plaintiff,  a  boy  employed  by  the  defen- 
dants, a  railway  company,  was  assisting  a  carman 
of  the  defendants,  under  whose  directions  he  was, 
in  unloading  from  a  van  three  large  iron  window 
frames.    The  frames  were  standing  upright  in  the 
van,  secured  at  each  end  to  the  hooks  of  the  van  by 
a  string.  The  carman  untied  the  strino;  at  one  end 
of  the  frames,  and  the  plaintiff  untied  the  string 
at  the  other  end.    The  carman  did  not  expressly 
order  the  plaintiff  to  untie  the  string  but  the 
plaintiff  stated  that  he  did  so  without  orders 
because  he  had  done  so  on  previous  occasions  and 
that  the  carman  saw  him  untie  the  string  and 
made  no  objection.    The  carman  then  removed 
one  of  the  frames  without  retying  the  two  remain- 
ing frames,  leaving  them  standing  unsecured. 
They  directly  afterwards  fell  on  the  plaintiff, 
causing  him  injuries  in  respect  of  which  he  sued 
the  defendants  for  comj)ensation  under  the  Em- 
ployers* Liability  Act,  1880 : — HeUd,  that  there 
was  on  the  above  facts  evidence  of  an  injury  to 
the  plaintiff  by  reason  of  the  negligence  of  a 
fellow  workman  to  whose  orders  he  was  bound  to 
conform,  and  did  conform,  and  which  resulted 
from  his  having  so  conformed.    Millwabd  v. 
Midland  Bailwat  Ck)iiPANY         -         -       68 

2.  Negligence  —  Negligence  of  Servant 

hired  to  drive  Cart,  JAability  of  Mirer  for.] 
D.  contracted  with  the  defendants,  an  urban 
authority,  to  supply  by  the  day  a  driver  and 
horse  to  drive  ana  draw  a  watering-cart  belong- 
ing to  the  defendants.  The  driver  was  em- 
ployed and  paid  by  D.,  and  was  not  under  tho 
defendants'  direction  or  control  otherwise  than 
that  their  inspector  directed  him  what  streets  to 
water.  In  an  action  to  recover  damages  for  in- 
juries caused  by  the  negligent  conduct  of  the 
driver  whilst  in  charge  of  the  cart.  — Held,  that 
the  defendants  were  not  liable. — Quarman  y.  JBur- 
neU  (6  M.  &  W.  499)  followed ;  Rourke  v.  White 
Moss  Colliery  Co.  (2  C.  P.  D.  205)  distinguished. 
Jones  v.  Cobpobation  of  Livebpool         -     890 

HATOB*S  COUBT,  lJOVJ>OIi— Jurisdiction— Pro- 
hibition— Mayor's  Court  Procedure  Act  (20  <fe  21 
Vict.  c.  clvii.),  s.  12 — Cause  of  Action  arising 
wJtoUy  or  in  part  toithin  the  City  of  London  or 
Liberties  thereof]  The  terms  of  a  sale  of  the 
lease,  goodwill  and  fixtures  of  a  business  carried 
Z  2  2 
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UATOB'B  COUBT,  LOHDOK— continued. 

on  in  Surrey  having  been  agreed  upon  orally, 
two  counterpart  documents  were  drawn  up,  em- 
bodying such  terms.  One  of  these  was  signed  by 
the  purchaser  at  Bow  in  the  county  of  Middlesex. 
The  other  was  subsequently  signed  by  the  vendor 
in  the  city  of  London.  The  two  documents  were 
then  exchanged  between  the  parties,  and  the  de- 
posit was  paid  at  the  office  of  the  purchaser's 
solicitor  in  the  city  of  London.  The  sum  of  50Z., 
part  of  the  purchase-money,  being  unpaid,  the 
vendor  sued  for  the  same  in  the  Mayor*s  Court : — 
Heldf  that  the  cause  of  action  did  not  in  part 
fljrise  within  the  jurisdiction  of  the  Mayor's  Court, 
and  that  therefore  a  writ  of  prohibition  must 
issue.    Aldebton  v.  Archer  -         -         1 

XETBOFOLIS^  Valuation  list  ~  Discretion  of 
overseers       -  -  -  -     851 

See  Poor-rate. 

XETBOPOLIB  LOCAL  HAKAGEXENT  ACTS— 
MetropolU — Order  of  Board  to  Overseers  to  levy 
Rate — Sealing — Issue  of  Order — 18  &  19  Vict 
c,  120,  ss.  158-161.]  By  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  158. 
every  vestry  nnd  district  board  shall  from  time  to 
time  "by  order  under  their  seal  require"  the 
overseers  of  their  parish  to  levy  the  sums  which 
such  vestry  or  board  may  require  for  defraying 
the  expenses  of  the  execution  of  the  Act. — By 
8.  161  the  overseers  "  to  whom  any  such  order  as 
aforesaid  is  issued  &hall  levy  the  amount  men- 
tioned therein  according  to  the  exigency  there- 
of":— Held  (per  Stephen  and  Mathew,  J  J., 
Day,  J.,  dissenting),  that  such  an  order  became 
effective  when  sealed,  and  service  of  it  on  the 
overseers  was  not  necessary  to  authorize  them  to 
levy  rates,  but  that  rates  made  by  overseers  in 
pursuance  of  such  order,  after  notice  of  it  having 
Deen  scaled,  were  valid.  Glen  v.  Overseers  of 
FCLHAM  -  -  _  -  - 


XETBOFOLITAH  BTJILDINO  ACTS  ~  Foutuia- 
tions — Site — Removal  of  FkcoI^  animal,  or  Vege^ 
table  Matter  from  Site — ByAatos  of  Metropolitan 
Board  of  Works^  Construction  of  —  Metropolis 
Management  and  Building  Acts  Amendment  Act, 
1878  (41  <fe  42  Vict.  c.  32),  w.  14,  16.]  By  the 
Metropolis  Management  and  Building  Acts 
Amendment  Act,  1878,  s.  16,  the  Metropolitan 
Board  of  Works  were  empowered  to  make  by- 
laws with  respect  to  '*  the  foundations  of  houses, 
buildings,  and  other  erections,  and  the  sites  of 
houses,  buildings,  and  other  erections  to  be  con- 
structed after  the  passing  of  this  Act,  and  the 
mode  in  which  and  the  materials  with  which 
such  foundations  and  sites  shall  be  made,  formed, 
excavated,  filled  up,  prepared,  and  completed  for 
securing  stability,  the  prevention  of  fires,  and  for 
purposes  of  heeJth."  By  s.  14  the  term  *'  site " 
IS  defined  to  mean  "  the  whole  space  to  be  occu- 
pied by  such  house,  building,  or  other  erection 
between  the  level  of  the  bottom  of  the  foundations 
and  the  level  of  the  base  of  the  walls."  The 
Metropolitan  Board  of  Works  made  the  following 
by-law :  •*  No  house,  building,  or  other  erection 
shall  bo  erected  upon  any  site  or  portion  of  any 
site  which  shall  have  been  filled  up  or  covered 
with  any  material  impregnated  or  mixed  witli  any 
fsecal,  animal,  or  vegetable  matter,  or  which  shall 
have  been  filled  up  or  covered  with  dust,  or  slop. 


XETBOPOLITAH  BITILBnrCh  ACTS— fonttmi^. 

or  other  refuse,  or  in  or  upon  which  any  such 
matter  or  refuse  shall  have  been  deposited,  unlew 
and  until  such  matter  or  refuse  shall  have  been 
properly  removed  by  excavations  or  otherwi^ 
from  such  site  ** : — Held,  thiit  the  meaning  of  tba 
won!  **site"  in  the  by-law  was  governed  by  the 
interpretation  of  that  word  in  the  Act,  so  that  tho 
by-law  did  not  authorize  the  Metropolitan  Boant 
of  Works  to  direct  the  removal  of  fncfd,  animal, 
or  vegetable  matter  in  tlie  soil  below  the  level  t  f 
the  bottom  of  the  foundations.  Bulshill  r. 
Chambers       -----     479 

lOHE— Coal  Mines  Regulation  Act,  1872  (35  d-  ^r 
Viet,  c.  76),  «.  18 — Cheek-weigher,  Appointment 
of  —  Qualification  —  Pemon  **  Employed  in  tke 
Mine.'^]  By  the  CoaH  Mines  B^^lation  Art. 
1872,  s.  18,  the  persons  employed  in  a  mine,  and 
paid  according  to  the  weigfit  of  the  mineral 
gotten  by  them,  may,  at  their  own  cost,  station  » 
check-weigher  at  the  place  appointed  for  the 
weighing  of  such  mineral,  in  order  to  take  an 
account  of  the  weight  thereof  on  behalf  of  the 
persons  by  whom  he  is  so  statinned :  and  **  the 
check-weigher  shall  be  one  of  the  persons  em- 
ployed either  in  tho  mine  at  which  h«  is  h> 
stationed,  or  in  another  mine  belonjsing  to  the 
owner  of  that  mine." — The  plaintiff,  a  ch^^*^- 
weigher,  duly  appointed  under  a.  18,  received  & 
fortnight's  notice  to  quit  his  employment  tximi 
the  men  employed  in  the  mine.  Before  the  notice 
expired,  the  men  held  a  fresh  election,  at  which 
the  plaintiff  (with  others)  presented  himself  as  a 
candidate,  and  was  again  appointed  : — HtlaL,  that 
the  true  construction  of  s.  18  was  to  limit  tbt- 
class  of  persons  from  whom  the  men  might  ap- 
]ioint  a  check-weigher  to  persons  employed  in  the 
mine  by  the  mine-owner ;  that  the  plaintitT  ceased 
to  have  any  employment  under  the  mine^-owncr 
when  he  was  first  appointed  check-weigher  by 
the  men ;  and  therefore  that  his  seoond  appoint- 
ment was  invalid.    Hoprinson  r.  Cacitt  -     Mft 

HOLSSTATION— Separation  deed— Covenant  U 
l>ay  annuity — Adultery  of  wife — Con- 
dition precedent  -  -  -  TSi 
See  UusBAin)  and  Wife     4. 

HOHET  i^AID  —  Indemnity  —  Goods  lawfully 
seized  for  another's  debt  -  -      ftll 

See  Indcunity. 

MUHICIPAL  COSBORATIQV—Rengnaium  of  Cor- 
parade  Office — Delivery  of  Resignation  to  Totra 
Clerk — I'ower  to  withdraw  Resignation — Mwtni- 
cipal  Corporations  Act,  1882  (45  *  46  VicL  c.  ^X 
s.  36.]  Under  the  Municipal  Corporations  Act. 
1882  (45  &  46  Vict.  c.  50),  s.  36,--which  enact? 
that  a  person  elected  to  a  corporate  otBce  may  at 
any  time,  by  writing  signed  by  him  and  deliTere<l 
to  the  town  clerk,  resign  the  office,  on  payment 
of  the  fine  provided  for  non-acoeptancse  tfa<*reof. — 
the  resignation  is  completed  by  the  delivery  cf 
the  writing  to  tho  town  clerk  and  the  paymert 
of  the  fine,  and  cannot  afterwards,  even  with  tha 
assent  of  the  corporation,  be  withdrawn.     Thi. 

QUSEN  v.  COBFORATIOK  OP  WitiAM    — 


XUinCIPAL  IBUSCnOV  ^  Election  of  Towa 
Councillors — Petition  against  tome  oaly  <jf  thr. 
Candidates  returned  on  a  Ground  ajfecHng  the 
Validity  of  the  Election  as  a  wholes-Municipal 
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MUNICIPAL  ELBOTIOV-- tio»<f}»iieJ. 

Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  m.  87, 
8S,  lyl,  93,  ^MjAed.  3,  Fart  IL,  rttUs  3  and  10.] 
An  elcctioQ  petition  may  bo  presented  under  the 
Municipal  Osrporations  Act,  1882,  b.  87,  against 
some  only  of  the  persons  returned  at  a  municipal 
election,  although  the  ground  of  the  petition  io 
one  affecting  the  Yulidity  of  the  electioci  as  a 
whole ;  and  the  Court  can  on  such  petition  dc- 
<?lare  the  persons  so  petitioned  against  not  to  have 
been  duly  elected.    Line  v.  Warden         -       73 


2.  Election  of  Tovm  Councillors — Peti- 

iion  against  some  only  of  the  Candidates  returned 
on  a  Ground  affecting  the  Validity  of  the  Election 
an  a  wftole — Municipal  Corporations  Act^   1882 
(45  <t  40  Vict.  c.  50),  ss.  87, 88,  91, 93, 242,  Sch.  3, 
Part  Il.y  rr.  3  and  10— Appeal — Municipal  EleC' 
lion  Petition — Special    Case — Supreme  Court  of 
Judicature  Act,  1881  (44  &  45  Vict.  e.  68),  s,  14.] 
An  election  petition  may  be  presented  under  the 
Municipal  Corporations  Act,  1882,  s.  87,  against 
i^me  only  of  the  persons  returned  at  a  municipal 
election,  although  the  ground  of  the  petition  is 
one  affecting  the  validity  of  the  election  as  a 
whole ;  and  the  Court  can  on  such  petition  declare 
the  persons  so  petitioned  against  not  to  have  been 
duly  elected, — Tlie  three  respondents  and  six 
other  persons  were  nominated  as  candidates  to  fill 
four  vacancies  in  the  town  council  of  a  borough 
under  the  Municipal  Corporations  Act,  1882.    An 
objection  having  been  made  to  the  nomination 
papers  of  H.,  and  three  other  candidates  (not  the 
respondents),  on  the  ground  that  they  were  in- 
valid under  Sch.  3,  Part  11,  rule  10,  b«cauBe  the  | 
persons  subscribing  the  paper  in  each  case  had 
subscribed  nomination  papers  of  other  candidates, 
the  mayor  erroneously  held  the  objection  to  be 
good,  being  of  opinion  that  rule  10  applied  to  a  i 
case  where  there  were  several  vacancies.    The 
objection  to  H.  was  withdrawn;  but  the  three 
other  candidates  objected  to  were  prevented  from 
going  to  the  pf»ll,  and  at  the  election  which  was 
afterwards  held,  H.,  and  the  three  respondents 
were  declared  duly  elected.     Upon  a  petition 
against  the  return  of  the  respondents,  to  which  U. 
'was  not  a  party,  it  was  admitted  that  an  election 
of  town  councillors  where  there  are  several  vacan- 
cies, is  governed  by  the  Municipal  Corporations 
Act,  1882,  Sch.  3,  Part  II.,  rule  3,  which  provides 
tluit  the  same  burgesses  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies,  and 
that  rule  10  does  not  apply  to  a  case  of  several 
vacancies;  and  it  was  further  admitted  that  as 
the  objection  would  have  been  valid  against  all 
the  candidates  returned,  the  whole  election  might 
have  been  declared  void  if  U.  had  been  a  party  to 
the  petition ;  but  it  was  contended  that  as  he  was 
not  Defore  the  Court,  and  therefore  as  his  election 
could  not  be  questioned,  the  return  of  the  respon- 
dents must  stand  good : — Held,  that  although  the 
erroneous  decision  of   the   mayor  affected  the 
validity  of  the  whole  election,  nevertheless  the 
Court  had  power  to  deal  with  those  candidates 
jetumed  who  were  petitioned  against,  and  that 
the  return  of  the  respondents  must  be  declared 
vo  id,  notwithstanding  that  the  return  of  H.  oould 
not  bo  questioned,  he  not  being  a  party  to  the 
petition.— Judgment  of  the  Queen's  Bench  Dlvi- 
aion  (14  Q.  B.  D.  73)  affirmed.— Notwithstanding 
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s.  93,  sub-s.  7,  of  the  Municipal  Corporations  Act, 
1882,  which  enacts  that  the  decision  of  the  High 
Court  upon  a  petition  questioning  a  municipal 
election  shall  be  final,  nevertheless  an  appeal,  if 
leave  be  given,  lies  from  a  judgment  of  the  Queen's 
Bench  Division  upon  a  petition  of  that  nature  to 
the  Court  of  Appeal,  owing  to  s.  242  of  the  statute 
above-mentioned,  which  in  effect  incorporates  the 
Supreme  Court  of  Judicature  Act,  1881,  s.  14, 
whereby  in  certain  oases  an  appeal  is  allowed 
from  the  High  Court  of  Justice  to  the  Court  of 
A  ppeal,  if  special  leave  be  given.  Lnns  v.  Wabkex 

[C.  A.  648 

HITEDEB — Killing  and  eating  flesh  of  human 
bein^  under  pressure  of  hunger  -  278 
See  Obiiiinal  Law.    3. 

MUTUAL  DEALIHOS— Bill  accepted  and  paid  by 
creditor  after  notice  of  debtor's  bank- 
ruptcy -  _  -  -  968 
See  Bankruptcy.    19. 

NEOLIOEHOB— Lia?>t7tf  y— Ht^/t  way  —  Diversion 
— Owner  of  Land — Duty  to  fence.']  A  duty  is  oast 
upon  those  who,  in  the  exercise  of  statutory 
powers,  divert  a  public  footpath,  to  protect,  by 
fencing  or  otherwise,  reasonably  careful  persons 
iising  the  footpath  from  injury  through  going 
astrav  at  the  point  of  diversion.    IIubst  v.  Taylor 

[918 

Driver  of  cart — ^Liability  of  hirer      -     890 

See  Master  and  Servant.    2. 

NOTICE  OF  ACTIOir— Constable— Trial  in  county 
where     fact    committed  —  Contagious 
.  Diseases  (Animals)  Act,  1878      -     720 
See  Constable. 

HOnCB— Of  motion — Appeal— Rejection  of  proof 
— Bankruptcy         -  -  -     886 

See  Bankbuftcy.    23. 

Power  to  determine  tenancy — ^Landlord  and 

tenant  -  -  -  -     476 

See  Landlord  and  Tenant. 

I Transfer  of  shares — Equitable  mortgage — 

!  Priority        -  -  -  -     424 

See  Company.    2. 

irUISAHCE— Urinal— Higli way— Local  Govem- 

I  ment  Acts — Compensation  -     928 

'  See  Local  Government  Acts.    2. 

1 

I      ^^ 

'  OATH — Parliament — Disbelief  in  Supreme  Being 
—Penalty     -  -  -  -     667 

See  Parliament. 

OSnCIAL  BECEIVSS— Bankruptcy— Costs- 
Personal  liability— Unsuccessful  appeal— 
I  See  Bankruptcy  [48 

Bankruptcy— Power  of  sale   -  -     407 

See  Bankruptcy.     27. 

OBDEB  AND  DIBFOSinOir-'*  Trade  or  busi- 

I  ness*' — Farming  and  market  gardening 

I  for  pleasure  -  -  -  •.     960 

I  iS^ee  Bankbuptoy.     33. 

FAELIAMSHT— .EZtfdian— Oae^  of  AUegianee— 
Disbelief  in  a  Supreme  Being — Oath  not  binding 
upon  ihe  Person  taking  it  as  an  Oath,  but  only  as  a 


998 


INDEX. 


voi^xrv 


PAELIAMENT— eonftn  u€d. 

Solemn  Promise — Penalty — Parliamentary  Oatha 
Aety  1866(29  Vid,  c,  19),  m.  3,  ^—^"•SdUmrdy  and 
publicly  made  and  subscribed  *'  —  Promissory 
Oaihs  Act,  1868  (31  A  32  Vict,  c.  72)— /ffpuience— 
Journals  of  House  of  Commons — Practice  of  Ho*ue 
of  Commons — Practice — Appeal — Informatifin  by 
Attorney  General  to  recover  Penalty — *^  Criminal 
Cause  or  Matter  " — Trial  at  Bar — Motion  for  New 
Trial  on  Ground  of  Misdirection  and  Misreception 
of  Evidence — Notice  of  Motion — Supreme  Court  of 
Judicature  Act,  1873  (36  &  37  Vict,  c.  66).  ss.  19, 
47.]  A  member  of  parliament,  who  does  not  be- 
lieve in  the  existence  of  a  Supreme  Being,  and 
upon  whom  an  oath  has  no  binding  effect  as  an 
oath  but  only  as  a  solemn  promise,  is,  owing  to 
his  want  of  religious  belief,  incapable  by  law  of 
**  making  and  subscribing  "  the  oath  of  allegiance 
appointed  by  the  Parliamentary  Oaths  Act,  1866, 
88.  1, 3,  as  amended  by  the  Promissory  Oaths  Act, 
186S;  and  if  he  takes  his  seat  ana  votes  as  a 
member,  although  he  has  gone  through  the  form 
of  making  and  subscribing  the  oath  appointed  by 
those  statutes,  he  will  be  liable  upon  an  informa- 
tion at  the  suit  of  the  Attorney  General  to  the 
penalty  imposed  by  the  Parliamentary  Oaths  Act, 
1866,  8.  5. — Omichund  v.  Barker  (I  Atkyns,  21 : 
Willes,  538)  followed  and  applied. — In  order  that 
the  oath  of  allegiance  imposed  upon  members  of 
the  House  of  Commons  upon  taking  their  seats 
by  the  Parliamentary  Oaths  Act,  1866,  as  amended 
by  the  Promissory  Oaths  Act,  1868,  may  be 
"solemnly  and  publicly  made  and  subscribed" 
within  the  meaning  of  s.  3  of  the  former  statute, 
it  must  be  taken  by  a  member  with  the  assent  of 
the  House  according  to  the  requirements  of  the 
Standing  Orders,  and  after  he  has  been  called 
upon  by  the  Speaker  to  be  sworn. — Upon  the  trial 
of  an  information  at  the  suit  of  the  Attorney 
Ckneral  against  a  member  of  the  House  of  Com- 
mons for  voting  without  having  taken  the  oath  of 
allegiance  within  the  meaning  of  the  Parliamen- 
tary Oaths  Act,  1866,  as  amended  by  the  Pro- 
missory Oaths  Act,  1868,  evidence  of  the  practice 
observed  in  the  House  of  (Commons  as  to  taking 
the  oath  of  allegiance  is  admissible  for  the  pur- 
pose of  explaining  the  construction  of  those 
statutes,  and  the  journals  of  the  House  of  Com- 
mons are  admissible  as  evidence  for  the  purpose 
of  shewing,  from  the  member's  conduct  as  therein 
recorded,  that  owing  to  his  want  of  religious  belief 
he  is  by  law  incapable  of  taking  an  oath. — By 
Brett,  M.B.,  and  Lindley,  L.J.,  Cotton,  L.J., 
doubting,  an  information  at  the  suit  of  the  Attor- 
ney General  to  recover  penalties  under  s.  5  of  the 
Parliamentary  Oaths  Act,  1866,  from  a  member  of 
Parliament  for  voting  without  having  taken  the 
oath  of  allegiance  required  by  that  statute,  as 
amended  by  the  Promissory  Oaths  Act,  1868,  is 
not  a  '^criminal  cause  or  matter'  within  the  mean- 
ing of  the  Supreme  Coiirt  of  Judicature  Act,  s.  47, 
and  an  appeal  may  be  brought  from  any  order  or 
judgment  therein  of  the  High  Court  to  the  Court 
of  Appeal : — By  Brett,  M.B.,  on  the  ground  that 
the  informution  is  in  its  nature  a  civil  proceeding, 
and,  therefore,  that  an  appeal  lies  under  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  19 : — 
By  Lindley,  L.J.,  on  the  ground  that  even  al- 
though the  information  may  be  to  some  extent  of 
a  criminal  nature,  nevertheless  before  the  passing 
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of  the  Supreme  Court  of  Judicature  Acta,  1873, 
1875,  an  appeal  would  have  lain  under  the  Crown 
Suits  Act,  1865  (28  &  29  Vict  c.  104),  as.  31,  34. 
35,  from  a  decision  of  the  0>urt  of  Kxcbcqucr  t» 
the  Court  of  Exchequer  Chamber,  and  that  the 
Supreme  Court  of  Judicature  Acts,  1873,  1875,  do 
not  take  away  any  right  of  appesl  existing  before 
the  passing  of  those  statutes. — Semible,  by  Brett. 
M.R.,  that  even  if  the  information  could  be  n^ 
gardcd  as  a  criminal  proceeding,  nevertheless  ao 
appeal  would  lie,  for  by  the  Supreme  Court  «-r 
Judicature  Act,  1873,  s.  47,  the  right  of  appeal  ii* 
taken  away  only  in  the  case  of  indictments,  of 
criminal  informations  for  indictable  misdemeant'^r? 
filed  in  the  Queen's  Bench  Division,  and  of  criiai- 
nal  proceedings  before  justices.  An  appeal  U» 
to  the  Court  of  Appeal  from  any  onler  or  judjr- 
ment  made  or  given  by  the  Quecn^s  Bench  Din- 
sion  either  during,  or  afterwards  with  rcspt'ct  v\ 
a  trial  at  bar  of  a  civil  proceeding,  and  whe-Uitr 
or  not  the  appeal  is  brought  from  a  decision  upra 
a  motion  for  a  new  trial  on  the  ground  of  mii^ 
direction  or  wrongful  reception  of  eridcnce :  b&t 
the  appeal  must  be  brought  on  by  notice  of  nxilicsa, 
an  ex  pnrte  application  for  a  rule  niai  to  t^-. 
Court  of  Appeal  being  irregular.  I'he  ATitMsxrr 
General  v.  Bradlaugh       -         -       C.  A.  667 

2.  Begistration  of  Voters — Revisinn  rf 

List — Description  of  qualijying  Property — Hatu^* 
in  Succession — Omisswn  of  one^Midake — Amend- 
ment—il  <t  42  Vict,  c,  26,  s.  2&]  The  nature  of 
the  qualification  of  a  voter  was  described  on  tb«^ 
parliamentary  list  as  ''Dwelling  houses  in  83c- 
ccssion,"  and  the  name  and  situation  of  the  qual- 
ifying property  were  described  in  the  fourth  col- 
umn of  the  list  as  ''44,  Oxford  Street  and  34. 
Pro>pect  Place,  Cowick  Street.'*  He  had,  in  fuel, 
occupied  three  houses  in  ouccessiou  during  the 
qualifying  period,  but  the  overseer  by  Bki^takt* 
omitted  to  specify  the  tiiird  house,  viz.  31,  Prc3«- 
pect  Place,  and  the  occupation  of  the  two  only  a^ 
they  appeared  on  the  list  was  insufficient  to  giver 
the  vote.  These  facts  were  proved  beforo  the  re- 
vising barrister,  and  ho  was  asked  to  amend  the 
fourth  column,  and  did  so  by  Btrikinc;  out  the 
figures  *'  44  *'  and  ^  34  "  i—HM,  by  Stephen  and 
Cave,  JJ.  (Lord  0)leridge,  C.J ,  dissenlingX  th:it 
under  41  &  42  Vict.  c.  26,  s.  28,  the  revising  bur- 
ri&ter  had  power  to  correct  the  mistake,  mltfaoagh 
it  should  not  have  been  corrected  by  striking  out 
the  numbers,  and  that  the  list  should  be  nmended 
by  inserting  **  and  31 "  after  the  words  *■*■  Oxford 
Street"  in  the  fourth  column  of  the  list.  Fobd  r. 
Hoar    ------     607 

8.  Begistration — Qualification  wt  Xwf — 

Miftahe  in  Statement  of— Correction— il  A  At  TiW. 
c.  26, 8. 28,  subs,  12.]  The  qualification  of  a  vet*  r 
was  stated  in  the  third  column  of  the  list  to  If* 
*'  offices,  successive  occupation,'*  and  in  the  fourth 
column  "High  Street  and  Charles  Street,"  wberra^ 
it  was  proved  that  during  the  whole  of  the  quali- 
fying period  he  had  occupied  one  oflice  only, 
namely,  in  High  Street,  and  would  have  bad  by 
reason  of  such  occupation  a  good  and  auificiptit 
qualification.  Tbe  misdescription  was  an  error 
of  the  overseers: — Held,  that  the  revising  bar- 
rister bad  power  under  41  &  42  Vict,  c  2b\  si  2S» 
to  correct  the  mistake,  and  ahotild  have  amended 
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the  list  by  Btrikin^  out  the  worcU  **  sQccessive 
occupation"  and  **Charlofl  Street."  Lynch  v, 
WUEATLEY       .  -  .  .  .      504 

Special  Act — Power  to  charge  interest  upon 

poor-rate — Opposition  to  bill  by  overseers 
— Costs        -  -  -  -     858 

See  Poor-rate.    2. 

PABTHEE— Bankruptcy— Proof  by  executors  of 
deceased  partner     -  -  ~     394 

See  Bankruptcy.    20. 

PAYMENT  IKTO  OOUET— Denial  of  liability- 
Action  for  several  breaches  of  contract 
See  Practice.    16.  [766 

POAuiUJi  G— Search  by  coDstable  in  highway  726 
See  Game. 

POOE  'LA'W^Sem4iment  hy  Residence— Divided 
Parishes  Act  (39  cfc40  Vict.  e.  61),  s.  'Si— Children 
under  Seven.]  Upon  appeal  from  an  order  of 
removal  it  appeared  that  seven  years  bol'ore  the 
order  the  paupers,  children  then  under  seven 
years  of  age,  were,  on  the  death  of  their  mother, 
placed  by  their  father  in  the  care  of  K.,  who 
resided  at  Cbertsey,  Surrey,  and  lived  with  him 
from  Uiat  time  continuously  until  they  became 
chargeable.  There  was  no  evidence  as  to  their 
residence  before  they  went  to  Chertsey. — ^The 
children  were  visited  by  their  father  on  three 
occasions  only  after  they  went  to  Chertsey,  and 
then  only  for  a  few  hoars  at  a  time,  but  he  mndo 
a  weekly  payment  for  their  maintenance,  which 
was  continued  till  his  death,  six  years  afterwards. 
The  children  never  visited  their  father:— ITeW, 
that  the  father  in  sending  the  children  to  Chertsey 
must  bo  taken  to  have  intended  that  their  absence 
should  be  permanent ;  that  there  was  no  evidence 
of  any  intention  on  his  part  to  take  them  back  to 
live  with  him,  and  that  notwithstanding  their 
infancy  they  acquired  a  settlement  by  residence 
in  Chertsey,  under  39  &  40  Vict.  c.  61,  s.  34. 
gualidians  of  holbobn  v.  guardiaks  of 
Chertsey       -----     289 

POOE-EATE  —  Assessment  —  Valuation  {Metropo- 
lis) Aot^  1869  (32  &  33  Vict.  c.  «i7),  s.  ^l^AUera- 
Hon  of  Value  of  Hereditament  during  Year — Pro- 
risional  List — Default  hy  Overseers  in  sending 
Provisional  List — Discretion  of  (fverseers.^  Where 
a  requisition  is  made  to  the  overseers  of  a  parish 
to  make  and  send  to  the  assessment  committee  a 
provisional  list  under  s.  47  of  the  Valuation  (Me- 
tropolis) Act,  18(i9,  containing  the  gross  and  rate- 
able value  of  an  hereditament,  on  tbe  ground  tiiat 
the  value  has  been  increased  or  diminished  during 
the  year,  the  overseers  are  not  bound  to  comply 
with  the  requisition  if  thcv  are  of  opinion  that  no 
such  alteration  in  value  has  taken  place,  and  a 
mandamus  will  not  be  granted  to  compel  them 
to  do  so.  Tub  Queen  r.  St.  Mary  Magdalene, 
Beruondsey    -----     851 

2.  Overseers  of  Parish — Bill  in  Parlia- 
ment affecting  Parisfi — Opposition  hy  Overseers — 
Costs  of  Opposition."]  A  private  bill  before  Par- 
liament provided  lor  the  punctual  payment  of 
interest  on  the  share  capital  of  the  unclertuking 
for  which  authority  was  sought  by  declaring  that 
the  overseers  of  the  parish  in  which  the  under- 
taking was  situated  should,  wlten  required  to  do 
80,  raise  as  part  of  the  poor-rate  money  for  the 
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payment  of  such  interest.  The  overseers,  with 
the  authority  of  the  vestry,  successfully  opposed 
the  bill,  and  in  so  doing  incurred  certain  expenses 
which  were  not  immoderate  and  were  allowed  by 
the  auditor : — Held,  reversing  the  decision  of  the 
Queen's  Bench  Division,  that  the  overseers  vere 
entitled  to  charge  the  expenses  so  incurred  upon 
the  poor-rate.    The  Queen  p.  White      0.  A.  8M 

3.  Rateable   Value — Mersey  Docks  and 

Harbour  Board — Rateahility  of  Lighthouse  rested 
in  and  ujuler  the  Management  of  the  Board — Tele- 
graph Station  and  Premises — Rateable  Value  en- 
lianced  hy  reason  of  Neighbo^urhood — Merchant 
Shipping  Act,  1854  (17  A  18  Vict.  c.  104),  s.  430.] 
The  Mersey  Docks  and  Har)x)ur  Board  were  pos- 
sessed of  a  tower  used  as  a  lighthouse  and  also  as 
a  telegraph  station,  in  respect  of  which  they  re- 
ceived tolls  from  vessels  using  their  docks  or  enter* 
ing  the  port  of  Liverpool,  which  tolls  were  directed 
by  the  statutes  under  which  the  board  derived 
their  authority  to  be  so  fixed,  that,  with  the  other 
receipts  of  the  hoard  applicable  to  conservancy 
purposes,  they  should  not  be  higher  than  were 
necessary  to  meet  the  conservancy  expenditure : 
— Held,  that,  inasmuch  as  the  tower  was  incapable 
of  profitable  occupation,  it  was  not  rateable  to  the 
relief  of  the  poor. — ^Two  dwelling-houses  adjoining 
the  tower  were  used  by  the  light-keepers,  and  if 
not  so  used  in  connection  with  the  lighthouse 
might  be  let  to  tenants  at  a  rent,  and  the  rent 
would  be  enhanced  by  the  fact  that  they  had  been 
built  in  the  neighbourhood  of  the  tower : — Held^ 
that  the  rateable  value  of  the  dwelling-hounea 
must  be  ascertained  with  reference  to  the  fact, 
that  they  had  been  built  in  the  neighbourhood  of 
the  tower. — By  Lord  Coleridge,  0.  J.,  and  Mathew, 
J.,  sitting  as  judges  of  the  Queen's  Bench  Divi- 
sion, the  lighthouses  which  are  exempted  from 
rating  by  s.  430  of  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  are  those  only,  the 
superintendence  and  management  of  which  is  by 
s.  389  vested  in  the  Trinity  House,  the  Commis- 
sioners of  Northern  Lighthouses,  and  the  Port  of 
Dublin  Orporation,  and  not  lighthouses  under 
the  control  and  management  of  local  authorities, 
such  as  the  Mersey  Docks  and  Harbour  Board. 
Mersey  Docks  and  Harbour  Board  v.  Overseers 
OF  Llaneilian  -         -         -         -     0.  A.  770 


4.  Salary  derived  from  Poor-rate — Dis- 
qualification of  Guardian— 5  &  6  Vict.  c.  57,  «.  14 
— Clerk  of  Highway  Board — Clerk  of  School  Board 
— Payment  out  of  Funds  raised  in  a  Poor-rate — 27 
&  28  Vict.  r.  101,  s.  32 ;  33  &  34  Vict,  c  75.]  The 
Act  5  &  6  Vict.  c.  57,  s.  14,  which  enacts  that  **  no 
person  receiving  any  fixed  e^alary  .  .  .  from  the 
poor-rates  in  any  parish  or  union  shall  be  capable 
of  serving  as  a  guardian  in  such  parish  or  union  '* 
does  not  apply  to  tbe  clerk  of  a  highway  board  or 
of  a  school  board  whose  salary  is  paid  out  of  the 
highway  or  school  board  fund  collected  as  a  poor- 
rate  by  the  overseers  in  pursuance  of  precepts 
issued  to  them  under  the  Highway  Act,  1864,  27 
&  28  Vict.  c.  101,  or  the  Elementary  Education 
Act,  1870,  33  &  34  Vict.  c.  75,  respectively.  The 
Queen  v.  Rawlins.    The  Queen  v.  Dibbin     826 

6.  Telephone  Company — Rateable  Oecu- 

pation  —  "  Wayleaves  "  —  Overhead   Wires  and 
Apparatus  attached  to  Roofs  and  Chimneys  of 
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Hou8e9.']  A  telephone  company  were  possessed 
of  an  exchange  by  means  of  T^-hioh  subscribers 
could  communicate  by  telephone  with  each  other, 
and  al«o  of  wires  and  telephone  apparatus  un- 
connected with  the  exchange  for  the  use  of  per- 
sons renting  them.  For  the  purpose  of  this 
business  they  laid  wires  from  their  office  to  the 
business  premises  of  their  subscribers,  and  also 
erected  wires  for  the  use  of  those  who  rented 
them.  All  these  wires  were  overhead  wired  and 
were  carried  from  the  office  of  the  company  to  the 
different  premises,  being  supported  and  steadied 
either  by  poles  fixed  in  the  ground,  or  by  being 
attached  to  the  roofs,  chimneys,  or  walls  of  some 
of  the  buildings  over  which  they  passed.  The 
attachments  were  made  in  the  case  of  a  single 
wire  by  an  iron  spike  driven  into  the  building,  or 
by  a  bolt  screwed  into  the  ridge,  or  by  an  iron 
bracket  nailed  to  the  comer  of  the  chimney  to 
which  the  wire  was  attached,  or  in  the  case  of  a 
number  of  wires  by  means  of  standards  or  ridgc- 
saddles  attached  to  the  roofs  of  the  buildings  and 
fastened  by  iron  t>olts  or  stays.  The  consent  of 
the  owners  or  occupiers  of  the  lands  or  buildings 
was  given  by  agreements  in  which  the  company 
undertook  to  pay  an  annual  rent  and  to  remove 
the  wires  and  attachments,  upon  a  certain  notice. 
The  company  had  no  key  of  the  outside  doors, 
and  could  only  obtain  access  to  the  roofs  by  tlic 

Sermission  of  the  occupiers : — Ueldn  affirming  the 
ecision  of  the  Queen's  Bench  Division,  that 
upon  these  facts  there  was  proof  of  on  occupation 
of  land  by  the  wiies  of  tlie  company,  ana  that 
they  were  rateable.     Lancashire   Telephone 
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imder  Order  XLV.  have  been  duly  taken,  may  be 
ordered  to  pay  to  a  judgment  creditor  a  debt  doe 
from  such  garnishee  -to  the  judgment  debtor,  al- 
though  more  than  six  years  have  elapsed  since 
the  judgment.    Fellows  v,  Thobxtosi      -     836 

8.  Aetion  in  forma  pauperis  —  Tojrtitiim 

of  Plaint ijr$  Costs — MemimeratioH  for  Soticitcr 
and  Fees  for  Counsel — Rules  of  Supreme  C<>Hrt 
1883,  Order  XVL,  rr.  24.  25,  2t>,  27,  31.]  Under 
the  Bules  of  the  Supreme  Court,  18&,  Or-ler 
XVL,  rr.  24,  25,  26,  27,  31,  a  successful  plaintiff 
in  an  action  in  formi  pauperis  tried  beforv  s. 
judge  and  jury  is  entitled  upon  taxation  as 
i  against  the  defendant  to  costs  out  of  pocket  only, 
and  cannot  be  allowed  anything  for  remunerati<^ 
to  his  solicitor  or  fees  to  counsel.  Cabsox  r. 
PiCKEBSOILL        -  "  -  -       C.  A. 


6. 


Union   Assessment    Committee   Acts 


(25  <fc  26  Viet,  e,  103),  s.  19 ;  (27  <t  28  Vict  c.  39), 
*.  1 — Power  to  amend  Valuation  List — ^  Notice 
of  objectioti  in  manner  provided  by  25  d:  26  Vict. 
e,  103,  with  respect  to  objections" — Omission  to 
give  Notice  of  Meeting  of  Committee  to  Overseers.^ 
Under  the  "  Union  Assessment  Committee 
Amendment  Act,  1864,"  27  &  28  Vict.  c.  39,  s.  1, 
— which  enables  the  assessment  committee  to 
hear  objections  against  a  valuation  list  approved 
by  the  committee,  and  to  amend  such  list,  **  after 
notice  given  at  any  time  in  the  manner  prescribed 
by  25  &  26  Vict.  c.  103,  with  respect  to  objec- 
tions,"— an  omendment  of  the  list  is  valid,  al- 
though no  notice  of  the  meeting  cf  the  committee 
was  given  to  the  overseers  of  the  parish  to  which 
the  list  relat^s  as  required  by  25  &  26  Viet. 
c.  103,  s.  19.  The  Queen  v,  Ovebseers  of  Lan- 
obiville.  'i'he  queen  v.  ovebsebbs  of  copplng 
Stke    ------       88 

nJLtmCFi—Appeal^Appeal  to  House  of  Lords- 
Stay  of  Execution — No  Special  Grounds  aUeged."] 
Execution  for  costs  pending  an  appeal  from  the 
Court  of  Appeal  to  the  House  of  Lords  will  not 
be  stayed,  unless  evidence  be  adduced  to  shew 
that  the  respondent  to  the  appeal  will  be  unable 
to  repay  the  amount  levied  by  execution,  if  the 
appellant  be  successful  before  the  House  of 
Lords.    Babkeb  v.  Latebt    -  -     C.  A  769 

2, Attachment   of  Debts — Judgment  — 

Lapse  of  Six  Years  since — Garnishee  Order  fo 
pay^Order  XLIL,  rr,  0,  8,  22,  23— Order  XLV., 
r.  1.]    A  garnishee  against  whom  proceeding:* 


4.  Costs — Action  of  Contract  tcAicfc  c</«iU 

not  hare  been  brought  in  County  Court — Judgment 
for  Sum  not  exceeding  SOL — Order  LXV.y  r.  1±] 
By  Order  LXV.,  rule  12,  in  actions  founded  on 
contract  in  which  the  plaintiff  recovers  by  judg- 
ment or  otherwise  a  sum  (exclusive  of  costs)  not 
exceeding  50Z.,  he  shall  be  entitled  to  no  mon 
oosts  than  he  would  have  been  entitled  to  bad  he 
brought  his  action  in  a  county  court,  unless  the 
Court  or  a  judge  otherwise  orders : — Held,  tb&t 
this  rule  does  not  apply  to  actions  which  could 
not  have  been  brought  in  a  county  court.  &ay- 
wooD  r.  Cboss  -----       83 

6.  Costs — Action  remitted  for   Trial  to 


County  CouH— Order  LXV.,  rr.  1,  4.*^  By  Order 
LXV.,  rule  1  (Rules  of  the  Supreme  Court,  1883.) 
the  costs  of  and  incident  to  proceedings  in  the 
Supreme  Court  are  to  be  in  the  discretion  of  the 
Court  or  Judge,  subject  to  a  proviso  where  an 
action  is  tried  with  a  jury.  By  rule  4  of  the 
same  Order,  where  an  action  is  ordered  to  be 
tried  in  a  county  court  under  19  &  20  Vict, 
c.  108,  s.  26,  the  costs  of  the  action  are  subject  U* 
these  rules  to  follow  the  event,  unless  by  the 
registrar's  oertifioate  of  the  result  of  tiie  trial,  it 
appears  that  the  county  cnurt  judge  was  of 
opinion  that  the  Question  ought  to  be  referced  to 
a  judge  of  the  High  Court,  in  which  case  no 
oosts  are  to  be  .recovered  unless  ordered  by  the 
Court  or  a  judge. — Where  an  action  has  been 
ordered  to  be  tried  in  a  county  court  under 
19  &  20  Vict.  o.  108,  s.  26,  and  has  been  so  tried 
thete,  the  High  Court  retains  its  power  under 
Order  LXV.,  rule  1,  of  dealing  with  the  cottji  of 
the  action,  notwithstanding  rule  4  of  thai  order, 
and  the  absence  in  the  registrar's  oertifioate  of 
any  expression  of  opinion  by  the  comity  ooorfc 
judge  as  provided  for  by  tliat  rule.  JEmint  r. 
Sandes       «  -  -  -     C.  A.6 

Costs — Arbitration — Uefere^koe  of  Camse 


6. 


and  all  McUters  in  difference — Costs  of  Aetion  and 
Beference  to  abide  Event — **  Event"  construed  dis- 
trtbutively.^  An  action  and  all  matters  in  differ- 
ence were  referred,  the  costs  of  the  oaose,  reler- 
ence,  and  award  to  abide  the  event : — J?eU,  on 
the  authority  of  EUis  t.  DesUva  (6  Q.  B.  D.  521). 
tbat  the  word  **  event "  must  be  construed  distri- 
butively;  and  that  oonsequently,  upon  an  award 
by  which  the  arbitrator  decided  in  the  plAintiff*s 
favour  upon  the  claim  in  the  action,  but  in  the 
defendant's  favour  upon  a  matter  in  difference  not 
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raised  in  the  action,  the  plaintiff  was  entitled  to 
the  costs  of  the  action  and  the  defendant  to  the 
oosts  of  the  matter  on  which  he  had  succeeded. — 
Gribble  t.  Buchanan  (18  C.  B.  691 ;  26  L.  J.  (C.P.) 
124)  not  followed.    Hawke  v,  Bbear  -     841 

7.  Costs — Claim  for  Debt  and  Counter- 
claim for  Debt — Arbitration — Order  of  Reference 
— "  Costs  of  cause,  reference,  and  award,  shall  abide 
the  event** — Award — Entry  of  Judgment — Costs 
where  the  Plaintiff  succeeds  on  Claim,  and  the  De- 
fendant on  Counter-claim — Costs  of  Issues  found  in 
favour  of  Ptirty,  against  tehom  Judgment  in  Action 
is  entered."]  A  plaintiff  having  claimed  for  good^ 
sold  and  delivered,  and  for  commission,  and  the 
defendants  having  counter-claimed  for  moneys 
collected  by  the  plaintiff  on  the  defendants'  ac- 
count and  for  work  and  labour,  the  action  was 
referred  to  an  arbitrator  under  an  order  of  refer- 
once  whereby  **  the  costs  of  the  cause,  and  the  costs 
of  the  reference  and  award  shall  abide  the  event." 
-The  arbitrator  found  the  issues  on  the  claim  in 
favour  of  the  plaintiff,  and  awarded  him  a  sum  of 
money  in  respect  thereof,  and  found  the  issues  on 
the  counter-claim  in  favour  of  the  defendants,  and 
awarded  to  them  a  sum  of  money  in  respect 
thereof.  After  deducting  the  sum  found  for  the 
plaintiff  from  the  sum  found  for  the  defendants,  a 
balance  of  971  was  due  to  the  defendants : — Held, 
that  the  word  ^'  event "  in  the  order  of  reference 
must  be  construed  distributively,  and  that  judg- 
ment must  be  entered  for  the  defendants,  who 
were  entitled  to  the  costs  of  the  action,  reference, 

^nd  award,  but  that  the  plaintiff  was  entitled  to 
the  costs  of  the  issues  found  in  his  favour. — Baines 
V.  Bromley  (6  Q.  B.  D.  691)  explained.  Lund  v. 
Campbell  -         -  -  -     C.  A.  821 

8.  —  Costs — Order  as  to  Supreme  Court  Fees, 
1884,  Schedule  52 — Fee  for  "entering  cause  or 
matter  for  trial  or  hearing  — Rule  ordering  Justice 
to  hear  Application  for  Summons,"]  Unoer  the 
Order  as  to  Supreme  Court  Fees,  1884,  Schedule  52 
— which  directs  that  a  fee  of  2L  shall  be  paid  **  on 
entering  or  setting  down,  or  re-entering  or  re- 
setting down  an  appeal  to  the  Court  of  Appeal,  or 
a  cause  or  matter  for  tri^l  or  hearing  in  any  court 

,  in  London  or  Middlesex,  or  at  any  assizes  '* — such 
fee  is  payable  though  the  matter  for  hearing  does 
not  arise  in  an  action,  as  in  the  case  of  a  rule  nisi 
a.2;ainst  a  justice  under  11  &  12  Vict,  a  44,  s.  5. 

'  Kx  PABTE  Haskeb      -         -         -         -       82 
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9. 


Security  for  Costs — Interpteader  by 


Sheriff— Defendant  in  Issue  liable  to  give  Security 
Jor  CotlbsT]  In  an  interpleader  issue  directed 
upon  an  application  by  a  sheriff,  who  has  received 
a  notice  of  a  claim  to  goods  seized  by  him  under  a 
writ  of  fieri  fiicias  in  execution  of  a  judgment, 
both  the  plaintiff  and  the  defendant  in  the  issue 
are  really  in  the  position  of  the  plaintiffiB  in  an 
ordinary  action,  and,  therefore,  the  defendant  in 
tbe  interpleader  issue  may  be  ordered  to  give 
security  for  costs  in  any  case  in  whicii  a  plaintiff 
may  be  so  ordered,  and  the  rule,  that  a  defendant 
cannot  be  compelled  to  give  security  for  costs, 
does  not  apply.^  fKtOuniM  v.  Crosling  (3  C.  B. 
.  957)  followed.— ^clnionto  v.  Aynard  (4  C.  P.  I). 
221,  352)  distinguished.  Tomlinson  v.  Land  and 
Finance  Curpobatiok  -         -         -     0.  A.  039 


10. Fjeetment — Relief  against  Forfeiture 

— Non-payment  of  Rent — Relief  after  Trial — i>M- 
aUowanee  of  Costs  to  Flaintif-^Common  Law 
Procedure  Act,  1852  (15  d:  16  Vict.  c.  76),  s.  210: 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict. 
e.  126),  s.  1.1  Where  in  an  action  of  ejectment 
upon  a  forfeiture  by  non-payment  of  rent  the 
plaintiff  obtains  judgment,  out  without  costs,  tho 
defendant  may  obtain  relief  from  the  forfeiture 
under  the  Common  Law  Procedure  Act,  1860 
(23  &  24  Vict.  c.  126),  s.  1,  without  being  re- 
quired to  pay  tbe  plaintiff  any  oosts  other  than 
those  of  the  summons  for  relief.  Cboft  v.  Lon- 
don AND  CoDNTT  Banki^so  Co.  ..       ".    C.  A.  347 

11.  '  Interpletider — Appeal — Judge  finally 

disposing  of  whole  Matter — Supreme  Court  of  Ju- 
dicature Act,  1873  (36  4k  37  Viet.  c.  66),  s.  1^— 
Rules  of  the  Supreme  Court,  1883,  Order  XL.^r.  5 ; 
Order  LVIL,  r.  13.]  When  an  interpleader  issue 
has  been  tried  by  a  judge  and  a  jury,  and  upon 
the  finding  of  the  jury  the  judge  has,  under  Order 
LVII.,  r.  13,  pronounced  judgment  disposing  of 
the  whole  matter  of  the  interpleader  proceedings, 
but  has  given  leave  to  appeal,  a  party  to  the  issue 
who  is  dissatisfied  with  both  the  finding  of  the 
jury  and  the  judgment  of  tho  judge,  mav  appeal 
under  Order  XL.,  r.  5,  to  a  Divisional  Court  of 
the  Queen's  Bench  Division,  and  under  the  Su- 
preme Court  of  Judicature  Act,  1873,  a.  19,  from 
that  Court  to  the  Court  of  Appeal. — Semhle,  that 
Burstall  v.  Bryant  (12  Q.  B.  D.  103)  was  wrongly 
decided.    Bobinson  r.  Tucker         -     C.  A.  871 

12. InterpUaderbySheriff—Fi.fa.—Order 

LVIL,  r.  1  (6) — Proceeds  or  Value  of  Goods  talcen 
in  Execution — Money  paid  lo  Sheriff  under  Protest 
— Trespass  on  Land  of  Person  other  than  Execution 
Debtor — Protection  to  Sheriff  against  Action  for 
Trespass.]  Where  the  sher^  seized  goods  under 
a  fi.  fa.  and  a  person  other  than  the  person  against 
whom  the  process  isaued  claimed  the  goods  and 
paid  out  tne  sheriff  under  protest : — Heldf  that 
the  money  so  paid  to  the  sheriff  under  protest 
was  the  proceeds  of  goods  taken  in  execution 
within  the  meaning  of  Order  LVIIT.,  rule  1  (5), 
and  that  therefore  the  sheriff  was  entitled  to  inter- 
plead in  respect  thereof. — By  the  Court, — Where 
the  sheriff  in  the  execution  of  a  fi.  fa.  enters  the 
premises  of  a  person  other  than  tlie  execution 
debtor  and  there  seizes  goods  believing  erro- 
neously that  such  goods  belong  to  tho  execution 
debtor,  the  sheriff  may,  upon  interpleader  pro- 
ceedings, be  protected  against  an  action  for  tres- 
pass to  the  land  as  well  as  uefainst  an  action  for 
seizure  of  the  goods,  if  no  substantial  grievance 
has  been  done  to  the  person  whose  premises  are 
wrongfully  entered. — Hollier  v.  Laurie  (3  C.  B. 
334)  discussed,  and  Winter  v.  Bartliolomew  (11  Ex. 
704;  25  L.  J.  (Ex.)  62)  approved.  Smith  v. 
Ceitchubld      -         -         -         -     C.  A  873 


18. 


Interpleader — Trial  of  Issue— rAppeal 


from  Judgment  of  Judge  on  such  Tri4il.]  Where 
it  is  sought  to  impeach  tiie  judgment  of  a  judge 
on  the  trial  of  an  interpleader  issue  with  respect 
only  to  the  finding  of  the  facts  or  the  ruling  of 
the  law,  and  not  with  respect  to  the  final  disposal 
of  the  whole  matter  of  the  interpleader  proceed- 
ings, an  appeal  will  lie  from  such  judgmei^t  under 
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8. 19  of  the  Judicatnie  Act,  1873,  as  it  will  from 
any  other  judgment  or  order  of  a  judge.  DikWSOK 
V.  Fox     -         -         -  -  -     C.  A.  877 
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14. 


New  Trial — Action  remitted  to  the 


County  Court  for  Trial  of  Issues  under  19  d;  20  Vict, 
c.  108,  8.  26— Order  XXXIX.  of  the  Eules  of  1883 
—Order  LIL,  r.  1— County  Courts  Act,  1875  (38 
&  39  Viet.  c.  50),  s.  6.]  Rules  3  and  4  of  Order 
XXXIX.,  and  Rule  1  of  Order  LII.  (of  1883), 
have  no  application  to  cases  sent  for  trial  to  a 
county  ooxirt  under  19  &  20  Vict.  c.  108,  s.  2t> ; 
applications  for  new  trials,  therefore,  are  still 
regulated  by  the  old  practice.  Pritchabd  t?. 
Paitohabd        -         -         -         -         -     60 


16. 


Notice  of  Trials  Bight  of  Defendant  to 


give  —  Abridgment  of  Time—  Order  XXXV L, 
r.  12 ;  Order  LXIV.,  r.  7.}  Order  XXXVI.,  r.  12, 
provides  that,  if  the  plaintifif  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or  within 
such  extended  time  as  the  Court  or  a  judge  may 
allow,  give  notice  of  trial,  the  defendant  may, 
before  notice  of  trial  given  by  the  plaintiff,  give 
notice  of  trial,  or  may  apply  to  the  Court  or  judge 
to  dismiss  the  action  for  want  of  prosecution. — 
Order  LXIV.,  r.  7,  provides  that  the  Court  or  a 
judge  shall  have  power  to  enlarge  or  abridge  the 
time  appointed  by  the  rules,  or  &ed  by  any  order 
enlarging  time,  for  doing  any  act  or  taking  any 
proceeding,  upon  such  terms  (if  any)  as  the  justice 
of  the  case  may  require : — Held,  that  the  period 
of  six  weeks  mentioned  in  Order  XXXVI.,  r.  12, 
is  not  a  time  appointed  for  doing  any  act  or  taking 
any  proceeding  within  Order  LXIV.,  r.  7,  and 
consequently  that  the  Court  could  not  make  an 
order  giving  the  defendant  leave  to  give  notice  of 
trial,  if  the  plaintiff  did  not  give  such  notice 
within  a  shorter  period  than  six  weeks  from  the 
close  of  the  pleadings.  Sauitoebs  v.  Pawley  234 

16.    Payment    into    Court — Denial    of 

Liability — Action/or  several  Breaches  of  Contract 
— Payment  into  Court  in  respect  of  One  Breach — 
Acceptance  in  Satisfaction  of  all  Demands — Btdes 
of  the  Supreme  Court,  1883,  Order  XXII.,  rr.  6,  7.] 
in  an  action  for  breach  of  contract  assigning  two 
distinct  breaches,  the  defendants  pleaded  denying 
the  breaches,  aud  alternatively  paid  money  into 
Court  with  regard  to  one  of  the  breaches.  The 
plaintiffs  gave  notice  under  Order  XXII.,  r.  7, 
that  they  accepted  the  money  paid  into  Court  in 
full  satisfiEiction  of  the  causes  of  action  in  the 
statement  of  claim: — Held,  that  the  plaintiffs 
were  OQtitled,  without  proceeding  to  judgment, 
to  their  costs  of  the  action ;  for  by  accepting  the 
money  paid  into  Court  in  satisfaction  of  all  their 
alleged  causes  of  action  they  had  in  effect  dis- 
continued or  withdrawn  the  action  as  to  the 
breach,  in  respect  of  which  the  money  was  not 
paid  in. — Decision  of  the  Queen's  Bench  Division 
(13  Q.  B.  D.  897)  affirmed.    M'lLvmAiTH  v.  Gbeen 

[0.  A.  766 

17.  —  Proceeding — No  Proceeding  for  a 
Year — Notice — Bules  of  Supreme  Court,  1888, 
Order  XIIL,  r.  3 ;  Order  LXIV,  r.  13.]  Where 
on  default  of  appearance  by  the  defendant  the 
plaintiff  takes  no  step  iu  the  cause  for  a  year, 
Order  LXIV.,  r.  13,  applies,  and  notice  is  neces- 
sary before  judgment  can  be  signed.  Webbteb  v. 
Mteb.     ^         -         -  -         -     0.  A.  231 


18.  Service  of  Writ  on  one  Member  of  a 

Trading  Partnership— Appearance  by  him  only 
^*a8  a  partner  of  the  firm*' — Order  XlL,  r,  15.J 
A  writ  was  issued  against  a  trading  partneiahip 
(unincorporated),  and  served  upon  a  member  of 
the  firm,  who  entered  an  appearance,  **  W.  N^  a 
partner  of  the  firm  of  W.  T.  &  Ca"  Tiiere  was 
no  service  upon  or  appearance  by  the  other 
members  of  the  firm : — Meld,  that  leave  to  sign 
judgment  against  the  firm  for  default  of  appt-ar- 
ance  could  not  be  granted.— JocX^ton  t.  LiuAfidd 
&  Sons  (8  Q.  B.  D.  474)  followed.      Adam  r. 

TOWKEND  -----       lOS 

19.  Service  of  Writ  out  of  Juri»didii3» 


— Action  for  Bent  of  Land  in  England — Defen- 
dants domiciled  or  ordinarily  resident  tn  Seoiiamd 
-Judicature  Ads,  1883.  Order  XL,  r.  1  (b),  (e)0 
Order  XI.,  r.  1,  does  not  enable  the  CoTot  or  a 
judge  to  allow  service  out  of  the  juriadiction  of  a 
writ  in  an  action  for  non-payment  of  rent  dot^ 
under  a  lease  of  land  in  England  against  defen- 
dants who  are  domiciled  or  ordinarily  lesideDt  in 
Scotland.    Agnew  v.  Usheb  -  -       71 

Set'Off  for  Damages  or  Costs — Soli- 


citor's Lien —  Cross  Judgments  in  Separate  Actions 
—Order  LXV.,  r.  H.]  The  Court  upon  an  ap- 
plication to  set  off  cross  judgments  in  distinct 
actions  are  entitled,  notwithstanding  Order  LXV., 
r.  14,  to  order  that  the  set-off  shall  be  subject  to 
the  lien  for  costs  of  the  solicitor  of  the  opposite 
party — for  assuming  that  rule  14  applies  to  a  set* 
off  in  distinct  actions,  it  leaves  tlie  Court  a  dis- 
cretion to  allow  the  set-off,  either  subject  to  or 
notwithstanding  the  solicitor's  lien,  and  if  it  has 
no  application  &e  Court  have  the  same  diseieti^m 
by  the  practico  previous  to  Reg.  HiL  Term,  1853;. 
r.  63,  which,  since  the  repeal  of  that  rule  by  the 
new  rules,  is  revived.    £a>WARDs  v.  Hope 

[G.A.9S2 

Action  by  husband  against  wife — Separate 

estate  -  -  -  -     Ul 

See  Husband  aitd  Wife. 

Mandamus — Return  of  unconditional  com- 
pliance -  -  -  -  IS 
See  Mandamus. 

PBESCSXPTIOIT— Liability  by  frontager  to  repair 
sea  wall — Extraordinary  violonce  of  sea 
See  Sea  Wall.  [561 

PRINCIPAL  AKD  AGEHT— Banfe  Shart9^  Co*- 

tract  for  Sale  of— 30  &  31  VicL  e.  29,  $,  I— Omis- 
sion to  specify  Numbers — Brokers'  Bight  to  Indem- 
nity— Stock  Exchange,  Usage  o/.]  The  defendant 
employed  the  plaintiffs,  who  were  stockbrokers  on 
the  Stock  Exchange,  to  buv  shares  in  a  joint  stock 
banking  company.  He  had  on  many  prevoiis 
occasions  employed  the  plaintiffs  to  bay  similar 
shares,  and  on  none  of  those  occasions  did  the 
contract  or  advice  note  forwarded  to  him  specify 
the  distingpiishing  niunbers  of  the  shax^es  pur- 
chased. The  plaintiffs  purchased  the  shares  tran 
a  jobber  on  the  Stock  Exchange  in  the  usual  way, 
and  forwarded  to  the  defendant  a  contxactnoie  in 
the  usual  form,  stating  that  the  contract  was  made 
subject  to  the  rules  and  regulations  of  tlie  Stock 
Exchange.  The  contract  was  not  made  with  re- 
ference to  any  distinguishing  numbers  of  the 
shares,  nor  did  the  contract  note  specify  any 


nnmbera.  It  ig  not  the  practice  on  the  Stock  Ei- 
cliutgo  to  Bpecity  the  nuaiben  of  the  shares  in 
dealing  in  tiaDk  ehore^  The  dvfeadaut  before 
thoBolUing-day  wrotu  to  the  plaiatiffg  repudiating 
tLc  contract,  on  tho  grounil  Ibat  tbo  numbers  of 
thu  shurca  wocu  Dot  spcciUod  pursuant  to  30  &  31 
Vict,  c  29,  8.  1.  Notwithstanding  such  repudia- 
tion, the  pluintlSa  completed  the  contrBct  and 
paid  for  the  Bliaice.  By  the  rules  of  the  Stock 
Eschongo  \ha  committee  only  recognise  the  mem- 
bera  of  the  Stock  Kicharige  as  the  purtiea  to  con- 
tracts, and  if  a  member  doos  not  carry  out  a  con- 
tract Jie  Dinybc  declared  a  defaulter  and  expelled 
from  the  Stotk  £lxchaiigD,  and  "  no  application, 
■which  has  for  its  object  lo  annul  any  bargain  on 
the  Stock  Eichangc,  shall  be  eutortalnod  by  llie 
committee  unless  upon  an  alle^tion  of  fraud  or 
wilful  mii representation." — Tlio  plaintiffs  sui'd 
tlio  defendant  to  recover  the  price  of  the  shares 
paid  by  them  -.—Held,  by  Slulhcw,  J.,  on  the 
authority  of  Head  y.  Aiidfrtoii  (13  Q.  B.  D.  771)), 
that  the  plaiutiffs  were  entitled  to  recover.    Sev- 


S.   Stoeh  Exehaiuje,   Umqe  of  —  Baiik 

Sharet,  Cotilrimt  /or  Sale  of — i'niilure  to  ipecifu 
Kuiabini  of  S/iares— 30  &  31  TicU  c.  29.  ».  1— 
Brolitra'  Highi  to  /ttdeDMirtjO  The  defendant  in- 
structed the  plaintifTs,  who  wcio  utockbrokcra  at 
Bristol,  to  pocehase  for  him  allures  in  a  joint  stock 
banking  company  on  the  Stock  Exchanf^.    The 

eantiOs  gave  diroctiona  accordinfcly  to  Ihoir 
nilon  agents,  brokers  on  the  Stock  Exchange, 
who  purchased  the  aharca  from  jobbers  on  the 
Slock  Kichango  in  the  usual  way,  no  distinguish- 
ing numbers  being  speoifled  with  regard  lo  tlie 
sljaros  so  purchased.  It  is  not  tlio  practice  on  the 
Stock  I^ichango  in  effecting  conlracts  fortLesala 
of  bank  shares  to  speoify  the  numbers,  it  having 
been  found  practically  impossible,  having  regard 
to  the  csigenc-ies  of  business,  to  comply  with  30  & 
31  Vict,  0.  20  (Lecmflus  Act),  s.  1.— By  tlie  rules 
of  the  Stock  Exchnnge  it  la  provided  tliat  the 
Stock  Exchange  shall  uotrccogniio  in  its  dealings 
any  other  peisooa  than  its  owd  members,  eueh 
members,  if  they  do  not  carry  out  coDlmcts,lH;ing 
liable  to  be  declared  defaulters  and  expeLcd  from 
the  Stock  Exchange,  and  that  no  application  to 
annul  a  contract  shall  be  entertained  by  Iho  com- 
mittL-e  of  the  Stock  Exchange  unices  upon  a  spe- 
cific allegation  of  fraud  or  wilful  misieprescnta. 
tion.  Befure  the  settling-day  arrived  the  defend- 
ant t'ave  notice  lo  the  plaintitfa  tliat  he  repudiated 
and  declined  to  comploto  tlio  purchase  of  the 
shares,  but,  the  committee  of  Iho  Stuck  Exchange 
refusing  to  annul  the  contract,  tlio  plaintiffs  pro- 
ceeded lo  complete  tlie  same  and  pay  the  pric4i  of 
the  shares.  The  defendant  was  ignormt  of  lh>! 
usage  of  the  Stock  Exchange  with  regard  to  deal- 
ings iu  tho  shurcs  of  banking  companies,  and  did 
not  know  that  the  purchasing  broker  was  by  such 
usage  rendered  liable  to  peiform  a  contract  for  the 
piiruhase  of  bunkiiig  sharis  though  void  at  law 
under  Lecman's  Act  -.—U-ld,  by  Grove,  J.,  that 
the  plaintiffs  were  not  entitled  to  recover  from  tho 
defendant  tho  money  paid  by  them  as  the  price  of 
Iho  shares.— Bead  v.  Andtrimt  (13  Q.  B.  U.  779) 
and  Seymour  v.  Bridge  (U  Q.  li.  D.  4tW)  dittiu- 
guished  on  the  ground  that  the  defendant  in  the 


present  case  was  ignorant  of  the  usage,  Pekbt 
p.  Bakmett  -  _  _  ,  -  467 
PBOmBmOK— 7n/erior  Court— Ja ri'^Url ton— 
Salfard  Hundred  Cowl  of  Reemi  Act,  1808  (31  * 
32  Vidt.  0.  exix.\  t.  7.]  Sect.  7  of  the  Salford 
Hundred  Court  of  Record  Act,  ISGS,  enacts  that 
"  no  dofondnnt  shall  be  permitted  lo  object  to  the 
jurisdiction  of  the  Court  otherwise  than  by  special 
plea,  and,  if  the  want  of  jurisdiction  bo  not  so 
pleaded,  the  Court  shall  have  jurisdiction  for  all 
purposes'': — Ileld,  that  tho  defendant,  against 
whom  judgment  had  been  recovered  intba  Salford 
Hundred  t>nrt,  he  not  having  pleaded  to  thi> 
juriidiclion,  could  not  have  a  writ  of  prohibition 
on  the  ground  of  want  of  jurisdiction,  iansmuch 
as  the  above-mentioned  section  under  the  circum- 
ctances  conlcrred  jurisdiction  on  the  Salford  Hun- 
dred Court,— Oram  v.  Brea™y(2  Ex.  D.  316)  over- 
ruled. CuADwicK  e.  Bali.  -  -  C.  A,  BGS 
Mayor's  Court— Jurisdiction— Canso  of  ac- 
tion arising  wholly  or  iu  part  within  city 
of  London  -  -  -  -  1 
See  Mavob's  Connx. 
PEOOF— Amendment  of— Bankruptcy 
^esBiSxr "' 


Bankruptcy — Judgment  debt — Evidence 
JfeeBANKEnPTOY.    2+.  [«01 


Bankruptcy — Judgment  debt — Hovf  far  cc 

elusive  _  _  _  _     6m 

See  Bakkkcftct.    '2G. 

Dejection  of— Bankruptcy — Appeal — Notice 

See  itju-KBL-rrcT.    23. 

RAILWAY  COKPAHT  —  Comer  —  Sailuay» 
CfaiuK*  Coniolidation  Act.  J84S  (8  d  !)  ViH.  e.  20)» 
«,  90—"  yauing  ordy  over  the  some  i'urdon  of  the 
Line" — "  fnder  iKe  lilie  eircumilanett" — "/» 
favour  a/  or  agairtit  any  particular  Person" — 
Unequal  Tolls — Group  Kaiet — Undue  Preftrenee 
—Itailaay  ond  Cdnoi  Tragic  Act,  18M  (17  *  18 
VicL  e.  31),  M.  2,  3,  S—jicfion/or  Breadi  of  Bail^ 
way  and  Canal  Traffic  Act,  1854,  uthelher  inain- 
loinotleO  No  action  will  lie  in  respect  of  any 
breach  of  the  provisions  of  the  Jtailway  and 
Canal  Trafflo  Act,  1854,  s.  2.-^udgment  ef  tho 
Queen's  Bench  Division  (13  Q.  B.  D,  674)  as  to 
this  point  allirmed. — A  railwny  oompony  carried 
cools  eastwards  to  various  towns  from  a  group  of 
collieries  situate  at  different  points  ulong  their 
line,  and  charged  one  uniform  set  of  rates  Iu  re- 
spect of  the  carriage  to  all  the  collieries  oompri^cd 
in  the  group.  In  an  action  for  overcharges  by 
tho  owners  of  the  colliery  lying  furthest  east- 
wards : — Held,  that  inasmuch  as  the  terminus  of 
the  transit  over  the  company's  line  differed  with 
respect  lo  each  colliery  comprise<l  in  the  group, 
the  company  had  not  contravened  the  provlsioiu 
of  the  Raiiwaya  Clauses  Consolidation  Act,  1845, 
s,  90,  and  therefore  were  not  liable  in  the  actton. 
— Jndxinoiit  of  the  Queens  Bench  Division  (13 
Q.  B.  D.  G74)  as  to  this  point  reversed,- A  rail- 
way company  carried  coal  from  certain  collieries, 
including  the  D.  colliery,  sitnate  in  the  Y.  coal- 
field, to  the  port  of  G.,  where  a  Ime  of  steamers 
called  which  traded  to  the  West  Indies;  in  order 
to  introduce  the  coal  carried  by  them  to  the  Weat 
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RAILWAY  COMFANT-^coiihtttfed. 

Indian  market,  the  railway  company  agreed  to 
allow  B.  Sd.  per  ton  in  respect  of  all  coal  shipped 
on  board  the  steamerd  in  order  to  be  carried  to 
the  West  Indies.  The  railway  company  agreed 
also  to  allow  B.  Gd.  per  ton  upon  all  coal  shipped 
for  certain  ports,  in  view  of  the  anticipated  ad- 
vantage to  themselves  by  the  increased  tonnage 
to  be  carried  over  their  line.  The  owners  of  the 
D.  colliery  also  sent  coals  over  the  line  of  the 
railway  company  to  the  same  port  of  G.,  but  not 
for  shipment  to  the  West  Indies  or  to  the  ports 
above-mentioned,  and  claimed  to  recover  from  the 
railway  company  overcharges  in  respect  of  the 
coal  thus  sent  by  them,  on  the  ground  of  the 
allowances  of  8d.  per  ton  and  6d.  per  ton  made 
to  B. : — Heldf  as  to  the  coals  carried  by  the  rail- 
way company  for  B.  from  the  Y.  coalfield  other 
than  those  coming  from  the  D.  colliery,  that  the 
termini  of  the  transit  from  the  collieries  being 
different,  the  owners  of  the  D.  colliery  could  not 
recover  for  overcharges: — Held,  as  to  the  coals 
carried  by  the  railway  company  for  B.  coming 
from  the  D.  colliery,  on  the  authority  of  Great 
Western  Ry.  Co,  v.  SuUon  (Law  Rep.  4  H.  L.  226). 
and  London  and  North  Western  By.  Co,  v.  Fver- 
shed  (3  App.  Cas.  1029),  that  the  railway  com- 
pany, by  making  the  allowances  of  Sd,  per  ton  and 
Qd.  per  ton,  had  contravened  the  Railways  Clauses 
Consolidation  Act,  1845,  s.  90,  but  that  the  owners 
of  the  J),  colliery  had  not  proved  any  damage  by 
reason  of  the  allowances  to  B.,  and  therefore 
could  not  recover  from  the  railway  company  for 
overchfirges.-n-A  railway  company  were  carriers 
of  coal  for  B.  and  J.,  who  were  coal  merchants, 
to  G.  The  trucks  with  the  coals  intended  for 
them  upon  the  arrival  at  G.  were  taken  direct  to 
their  yards,  and  it  cost  the  railway  company  less 
to  deliver  the  trucks  straight  into  the  yards  of  B. 
and  J.,  than  to  keep  the  trucks  in  the  goods-yard 
of  the  company  until  the  trucks  should  be  un- 
loaded. The  railway  company  thereupon  allowed 
B.  sometimes  2d,  and  sometimes  Qd.  per  ton,  and 
J.  4(2.  per  ton.  B.  and  J.  obtained  coals  from 
many  collieries  situate  upon  the  line  of  the  rail- 
way company,  and  the  railway  company,  as  might 
bo  convenient  to  them,  returned  the  trucks  of  B. 
and  J.  to  any  colliery  with  which  they  had  deal- 
ings. It  was  cheaper  for  the  railway  company  to 
be  at  liberty  to  send  tlie  trucks  at  their  pleasure 
to  any  colliery  with  which  B.  and  J.  had  dealings 
than  to  be  compelled  to  return  them  to  a  par- 
ticular colliery,  and  therefore  they  allowed  B.  and 
J.  a  rebate  of  2  per  cent,  upon  their  respective 
nett  debits.  The  saving  to  the  railway  company 
did  not  adequately  represent  the  allowances  of 
Sd.  or  4d.  per  ton,  or  the  rebate  of  2  per  cent. 
The  owners  of  a  colliery  also  sent  their  coals 
along  the  line  of  the  railway  company  to  G.,  but 
their  trucks  were  kept  in  the  goods-yards  of  th^ 
railway  company  until  they  were  unloaded,  and 
after  being  unloaded  were  returned  straight  to 
the  colliery.  The  owners  of  the  colliery  having 
claimed  to  recover  from  the  railway  company  for 
overcharges  in  respect  of  the  allowance  of  6<2.,  2d., 
and  4<i.  per  ton,  and  of  the  rebate  of  2  per  cent : — 
Held,  that  the  railway  company  carried  for  B. 
and  J.  under  circumstances  different  from  those 
under  which  they  carried  for  the  owners  of  the 
colliery,  and  that  the  latter  were  not  entitled  to 


RAILWAY  COKPKSY— continued. 

recover  in  respect  of  the  alleged  cfTerehaipv. 
Manchbstbb,  Sheffield^  and  Li3rcx>LS»iiE£ 
Railway  Comfakt  v.  Dkkabt  Main  Gollieet 
Company         -         -         -  -  - 


more    tha: 
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Passenger's  Inggnge — ^Deliverr  to  posseni^'r 

— ^I'ermination  of  company's  riak 
See  Cabrieb. 

BEGIBTSATIOir  —  Association    of 
twenty  members 
See  Company. 

BENT-CHASOE  —  Apportionment  —  Release  of 
Part  of  the  HeredaamenU—22  &  23  VieU  e.  X\ 
$,  10.]  The  effect  of  22  &  23  Vict.  o.  35,  s,  UK  i- 
that  where  the  owner  of  land,  which  is  aubject  to 
a  rent-charge,  sells  and  conveys  such  land  in 
separate  portions  to  different  persona,  and  the 
person  entitled  to  the  rent-charge  joina  in  thr 
conveyance  of  one  only  of  such  portions  and  re^ 
leases  it  fVom  the  rent-charge,  without  the  cod- 
currence  of  the  person  to  whom  the  otho*  portirrA 
has  been  conveyed,  the  whole  of  such  renfrneliarp' 
is  not  extinguished,  but  only  a  proportionate  («rf 
of  it  can  be  recovered  from  the  person  to  whom 
the  unrelosed  ]x>rtion  was  conveyed.'  Booth  r. 
Smith  -         -         -         -  -        C.  A.  Sift 

BEFUTED  OWVEBSHIP— Hiring  of  fumitunf— 
Trade  custom 
See  Bankruptcy.    32. 


Wife's  separate  property  in    powowrion  of 

husband — ^Marriage  settlement  nuMie  in 
foreign  country       -  -  -      417 

See  Bankbcpicy.    31. 

BE8  JUDICATA— Separate  actions — In  respect  of 
same  wrongful  act  -  -  .      lil 

See  Judgment  becotebzd. 

BESiaiTATION  —  Corporate  office  —  Power   !• 
withdraw  resignation         -  -     908 

See  Municipal  Cobpobation. 

BE V  EH  U£—  Income  Tax  ^  Coal  Mines  ^  Deed 
Rent — Royalties — Dedttetion*  from  Gross  Profit* — 
Provision  for  recouping  Dead  Rents  oul  of  Jtoyal' 
ties.  Effect  of— 5  A  6  Vict,  e,  35,  s.  GO  {St^ied.  A). 
r.  3  ;  Sect,  100  (Sched.  J3.)— 29  d*  30  ViH,  c.  ^ 
s.  8.]  By  nu  agreement  for  lease  of  cool  mine«  fiY 
a  term  of  years  from  March,  1874,  the  lets^ei-ai 
agreed  to  pay  a  dead  rent  for  the  mines,  and  royal- 
ties at  specified  rates  per  ton  on  all  ooal  workini : 
the  dead  rent  to  be  recoupablo  out  of  royaltn-^ 
during  the  Urst  sixteen  years  of  the  term— thi- 
cffect  being,  that  the  lessor  received  on  aooount 
of  his  share  of  the  profits  of  the  concern  not  Icfife 
than  a  fixed  annual  sum ;  so  that  when  his  shan- 
of  the  royalties  did  not  amount  to  the  fixed  i^um 
he  received  that  sum ;  but  when  his  share  of  thr 
royalties  exceeded  the  fixed  sum  he  received  that 
sum  only  until  the  lessees  hod  been  reimboneii 
the  excess  paid  to  the  lessor  when  his  shore  of  the 
royalties  did  not  amount  to  the  fixed  sum.  The 
lessees  worked  the  mines  for  the  first  t  me  in 
October,  1880,  having  paid  the  dead  rent,  leas  in- 
come-tax, to  the  lessor  up  to  that  year.  Upon  on 
assessment  to  the  income-tax,  made  upon  thr 
lessees  under  Schedule  D,  for  the  year  1881-2,  it 
appeared  that  the  Jtssor's  share  of  the  rovolties 
for  that  year  had  exceeded  the  dead  rent  by  the 
sum  of  1477{. : — Held,  that,  in  estimating  the  pro- 
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BEVKHUE — oontin  ued, 

tiU  of  the  ooueem  for  the  particular  year  for  the 
purpose  of  being  asaesBed  under  the  Income  Tax 
.Vets,  the  leseees  were  not  entitled  to  deduct  the 
1477^  from  their  groM  profits.  Broughtox  Coal 
Company  v,  Kibkpatbick     -         -         -     491 


KULES--continued. 


2. 


Inhabits  House  DtUy — Exemption- 


CareiaJcer — Servant  or  other  Person — Customs  and 
Inland  Revenue  Act,  1878  (41  Viet,  o,  15),  s.  13, 
«)i/>-«.  2 — Customs  and  Inland  Revenue  Acty  1881 
(44  Vici.  e.  12),  s.  24.]  A  female  caretaker  re- 
sidod  on  promisefi,  and  it  was  a  comlition  of  her 
employment  that  her  son,  who  was  a  clerk  em- 
ployed elsewhere,  should  sleep  on  the  premises 
for  their  better  protection :  —  Ileld,  that  the 
premises  were  not  exempt  from  inhabited  house 
duty  under  41  Vict.  c.  15,  s.  13,  subs.  2.  WBGUEii- 
LiN  F.  Wayall  -  -  -  -     888 


3. 


Income   Tax — Insurance    Company — 


"'  A  nnucU  Profits  or  Gains^' — Sums  paid  as  Bonuses 
to  participating  Policy-holders.']    A  life  insurance 
company  issued  "participating  policies,"  accord- 
ing to  the  terms  of  which  any  surplus  which  ex- 
isted at  the  end  of  each  quinquennial  period  in 
the   hands  of  the  company,  after   paymcut  of 
policies  falling  due  during  such  period  and  pro- 
vision for  outotanding  liabilities,  was  dealt  with 
as  follows :  two  thirds  of  the  surplus  went  to  the 
policy-holders,    who   received   payment   thereof 
cither  by  way  of  bonus  or  abatement  of  premium  ; 
the  remaining  third  of  the  surplus  went  to  the 
company,  who  bore  the  whole  expenses  of  the 
business,  the  portion  remaining  after  payment  of 
expenses  constituting  the  only  profit  available  for 
division  amon^i;  the  shareholders : — Heldy  by  Brett, 
M.R.,  and  Cotton,  L.J.  (Lindley,  L. J.,  dissent iug) 
that  the  sums  pajrable  to  the  participating  policy- 
liolders   as  above-mentioned  did  not  constitute 
•'  profits  or  gains  "  of  the  company  assessable  to 
income  tax.    Last  v.  London  Assurance  Cor- 

C.  A.  239 

Probate  Duty — Lunatic — Accumula' 


POBATION 


(ions  of  Personal  Estate — Investment  in  Realty — 
Conversion.]  The  committees  of  a  lunatic  acting 
under  the  orders  of  the  Lords  Justices  of  Appeal 
Hitting  in  Lunacy  invested  the  accumulations  of 
the  personal  estate  of  the  lunatic  in  the  purchase 
of  land.  The  conveyances  to  the  committees  con- 
tained, in  conformity  with  such  orders,  declara- 
tions that  the  land  purchased  should  to  all  intents 
and  purposes  be  considered  as  part  of  the  personal 
estate  of  the  lunatic,  but  contained  no  trust  for 
sale : — Held,  that  on  the  death  of  the  lunatic  the 
value  of  the  investment  was  personal  estate  liable 
to  probate  duty.   Aitornky  General  v.  Marquess 
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ETJXES : 

Order  XI.,  r.  1  (6)  (e)    -  -  -       78 

See  Practice.    19. 
Order  XIL,  r.  15  -         -  -     103 

See  Practice.    18. 

Order  XIII,,  r.  3  -  -  -     281 

See  Practice.    17. 

Order  XVI.,  rr.  24, 26,  26,  31  -  -     869 

See  Practice.    3. 

Order  XXn.,  rr.  8,  7    -         -  -     766 

See  Practice.    16. 


Order  XXXVI.,  r.  12    - 

See  Practice.     15. 

— 

-     284 

Order  XXXIX.  - 

See  Practice.     14. 

- 

-       66 

Order  XL.,  r.  6   - 

See  Practice.    11. 

- 

-     871 

Order  XLII.,  rr.  6,  8,  22,  23 

See  Practice.    2. 

- 

-     886 

Order  XLV.,  r.  1 

See  Practice.    2. 

- 

-     886 

Order  III.,  r.  1  - 

See  Practice.    14. 

- 

-       66 

Order  Lin.,  r.  9 

See  Mandamus. 

- 

-       13 

Order  LVIL,  r.  1.  (b)    - 
See  Practice.     12. 

- 

-     873 

Order  LVII.,  r.  13 

See  Practice.    11. 

- 

-     871 

Order  LVIH.,  r.  16 

See  Bankruftcy. 

- 

-     121 

Order  LXIV.,  r.  7 

See  Practice.     15. 

- 

-     284 

Order  LXIV.,  r.  13 

See  Practice.    17. 

- 

-     281 

Order  LXV.,  rr.  1,  4      - 

See  Practice.    5. 

— 

e 

.,  r.  12 

See  Practice.    4. 

- 

-       63 

.,  r.  14 

See  Practice,    20. 

- 

-     922 

Order  LXVIH.,  r.  1       - 

See  Mandamus. 

- 

-       18 

Order  LXXIL,  r.  2 

See  Mandamus. 

- 

-       IS 

SEA  WALL — Prescripiiony  Liability  by,  of  Fron- 
tager to  repair  Sea  Wall — Extraordinary  Violence 
of  the  Sea — Act  of  God — Seteers,  Commissioners 
of  J  Order  by,  to  repair  Sea  Wall,  Effect  of — Land 
Drainaae  Act,  1861  (24  d;  25  Vid.  c.  133),  «.  33— 
Disqualification  of  Commissioners  by  reason  of 
Interest— '2:6  Hen,  8,  c.  5 ;  13  Eliz.  c.  9.]  The 
extent  of  the  liability  of  a  frontager  to  repair  a 
sea  wall,  whether  arising  by  tenure,  prescription, 
or  custom,  can  only  be  ascertained  by  usage. — 
J.  A.  was  a  frontager  in  a  level  on  the  Essex 
shore  of  the  Thames  under  the  jurisdiction  of 
Commissioners  of  Sewers.  An  ancient  sea  wall 
protected  the  level  against  incursions  of  the  sea. 
There  was  evidence  proving  a  prescriptive  lia- 
bility on  the  part  of  the  frontagers  in  the  level  to 
maintain  and  repair  this  sea  wall.  A  portion  of  ■ 
the  sea  wall  in  front  of  J.  A.'s  land  was  destroyed 
by  an  extraordinary  storm  and  high  tide.  The 
wall  was  previously  in  good  repair,  and  in  a 
proper  condition  to  resist  the  ordinary  action  of 
the  sea: — Held,  on  the  authority  of  Keighley^s 
Case  (10  Rep.  139)  and  R,  v.  Commissioners  of 
Sewers  for  Somerset  (8  T.  R.  312),  that,  in  the 
absence  of  evidence  sufficient  to  shew  that  the 
prescriptive  liability  of  the  frontagers  extended 
to  the  repair  of  damage  occasioned  by  extra- 
ordinary violence  of  the  sea  J.  A.  was  not  liable 
to  repair  the  damage  thus  occasioned  to  the  wall 
at  his  own  expense,  but  the  expense  of  so  doing 
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must  fall  on  tho  whole  of  the  level. — By  b.  33  of 
the  Land  Drainage  Act,  1861  (24  &  25  Vict. 
c.  133),  it  is  provided  that  conunisbioners  of 
sewers  acting  within  their  jurisdiction  may, 
without  tlie  presentment  of  a  jury,  make  any 
order  in  respect  of  the  execution  of  any  work, 
the  levying  of  any  rate,  or  doing  any  act  which 
they  might  but  for  this  section  liave  made  with 
euch  presentment,  subject  to  a  proviso  that  any 
person  aggrieved  by  any  such  order  may  appeal 
therefrom  to  the  quarter  sessions. — Orders  were 
made  by  the  Commissioners  of  Sewers  upon  J.  A. 
to  execute  repairs  to  the  sea  wall  rendered  neces- 
sary by  the  aforesaid  extraordinary  storm  and 
high  tide.  Among  the  commissioners  making  the 
orders  were  two  persons  who  were  interested  in 
lands  in  the  level,  liable  to  be  rated  to  a  general 
rate: — Jleld^  by  the  Queen's  Bench  Division, 
that  these  orders  had,  by  virtue  of  tho  above- 
mentioned  section,  the  same  effect  as  if  made  on 
the  presentment  of  a  jury,  and  that  therefore  so 
long  as  they  stood  they  had  the  effect  of  adjudica- 
tions against  J.  A.  rendering  him  liable  to  do  such 
repairs  to  the  wall : — But  held,  also,  by  the 
Queen's  Bench  Division  and  the  Court  of  Appeal, 
that  such  orders  must  be  quashed  on  certiorari  on 
the  ground  that  two  of  the  commissioners  making 
them  were  interested   parties.    The  Queen  v. 

COMMISSIONEBS  OF  SeWERS  FOB  KsSEX        C.  A.  661 

8SFABATE  ESTATE — Action  by  husband  against 
wife  -----  831 
See  Hlsband  and  "NVipe. 

Bcstraint  on  anticipation — Judgment  sum- 
mons -  _  _  -     973 

See  Husband  and  Wife.    3. 

SET-OFF — Damages  and  costs — Solicitor's  lien 
See  Practice.    20.  [923 

Mutual  dealings — Bill  of  exchange — Bank- 
ruptcy -  -  -  -  963 
See  Bankruptcy.    19. 

8EWEBS,  COMMISSIONEBS  OF— Order  to  repair 
sea  wall — ^^Disqualification  by  reason  of 
interest        -  -  -  -     661 

See  Sea  "Wall. 

SEAEES  —  Transfer  —  Equitable  mortgage  — 
Notice — Priority     -  -  -     424 

See  Company.    2. 

SHERIFF — Interpleader — Action  of  trespass — 
Protection    -  -  -  -     873 

See  Practice.    12. 

Notice  of  bankruptcy  petition — "Writs  of  fi. 

fa.  for  more  and  for  less  than  202.      966 
See  Bankruptcy.    35. 

SHIP  —  Charterparty  —  "  Excepted  Dangers  *'  — 
Option  to  cancel  for  non-arrival  at  Loading  Fort,'] 
By  a  charterparty  of  a  steamship  it  was  agreed 
that  she  should  go  to  **  three  safe  loading  places  " 
between  two  named  ports  and  there  load  from  the 
charterers  a  cargo  of  oranges  and  being  so  loaded 
proceed  to  London  ....  and  deliver  the  same 
pursuant  to  bills  of  lading  ....  (the  act  of  God 
....  and  all  dangers  of  the  seas,  rivers,  and 
steam  navigation  of  what  nature  and  kind  soever 
during  the  said  voyage  always  excepted),  and  the 
charterers  thereby  promised  to  load  the  cargo, 
and  stipulated,  after  a  provision  for  working  and 
lay  days,  that  **  should  the  steamer  not  be  arrived 
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at  first  loading  port  free  of  pratiqae  and  ready  to 
load  on  or  before  the  15th  of  December  next, 
charterers  have  the  option  of  cancelling  or  con- 
firming this  charterparty." — ^By  dangers  of  the 
seas,  the  steamer,  alihough  arrived  at  the  fiist 
loading  port,  was  not  free  of  pratique  and  ready 
to  load  on  the  15th  of  December,  and  the  char- 
terers therefore  cancelled  the  charterparty.  At 
the  trial  of  an  action  against  them  for  not  loading 
the  cargo,  the  judge  left  to  the  jury  the  disputed 
question  whether  the  port  was  a  ^*  safe  IchmUs^ 
place,"  but  being  asked  by  them  for  his  opinic'ii 
thereon,  gave  it,  and  they  found  in  the  afifirma- 
tive: — flieW,  (1)  that  this  expression  of  opiniou 
was  under  the  circumstances  no  misdirectioa ; 
(2)  that  the  excepted  dangers  clause  applied  only 
to  the  voyage,  and  not  to  the  clause  giving  the 
option  to  cancel  the  chsurterparty  if  the  ship  vas 
not  ready  to  load  on  the  day  fixed,  and  therefote 
the  cancellation  was  justificHl.  Smttii  r.  Dakt  k 
Son       ------     105 

2. Demurrage — Charterparty — Lay  Dam 

— Usual  Place  of  Discharge — Custom  to  iigkiat 
Vessel  at  Entrance  to  Port  before  proceedimg  (» 
Place  of  Discharge,']     By  charterparty  it  was 
agreed  that  the  plaintiff's  steamship  ^oold  pro- 
ceed to  Cronstadt  and  load  a  cargo  of  wheat  and 
therewith  proceed  to  a  port  in  the  £nglififa  or 
Bristol  channel  as  orderea,  ^  or  so  near  thereto  as 
she  may  safely  get  at  all  times  of  tide  and  always 
n  float,  and  deliver  the  same.    Eight  running  davii, 
Sundays  excepted,  to  be  allow^  the  mcrcfaanta, 
if  the  ship  bo  not  sooner  dispatched,  for  loading 
and  discharging  the  steamer,  and  ten  days  on 
demurrage  if  required  over  and  above  the  laying 
days  at  25/.  per  day."    The  steamer  arrived  at 
Cronstadt,  occupied  six  running  days  in  loadi&g 
a  cargo  of  4325  quarters  of  wheat,  and  was  ordmcd 
to  Gloucester,  Bristol  Channet  for  discliarge. 
She  arrived  at  Sharpness  Dock  in  the  Bn2tol 
Channel  on  the  13th  of  November.    Sharpne» 
Dock  is  within  the  port  of  Gloucester,  and  about 
seventeen  miles  from  the  basin  within  the  city 
of  Gloucester  where  grain  cargoes  are  usoally 
discharged  if  the  burthen  of  the  ship  will  admit 
The  steamer  was  ready  to  oommence  the  discbarve 
of  her  cargo  on  the  13th,  but  could  not  get  neai^ 
to  Gloucester  than  Sharpness  until  pare  of  her 
cargo  was  first  discharged  at  Sharpness.     On  tLe 
14th  and  15th  of  November  the  consignees  dis- 
charged into  lighters  1585  quarters  of  the  cargo, 
and  then  required  the  master  to  take  the  steamt-r 
through  the  canal  to  a  place  of  discharge  within 
the  basin  at  Gloucester.    The  master  proceeded, 
and  arrived  in  the  basin  on  the  17th.    On  tbe 
18th  the  residue  of  the  cars:o  was  discharged  and 
the  vessel  returned  to  Sharpness,   where   she 
arrived  on  the  19ti).    In  an  action  for  demnmire 
evidence  was  given  of  a  custom  of  the  port  of 
Gloucester,  according  to  which  the  usual  place  of 
discharging  grain  cargoes  was  at  the  baein  within 
the  city,  and  when  vessels  with  grain  csigocs 
destined    for   Gloucester  were   of  too  heavy  a 
burthen  to  come  up  the  canal  they  were  lightened 
at  Sharpness,  andauring  the  discharge  at  Sharp- 
ness of  so  much  of  the  cargo  as  it  was  necessary 
to  discharge  in  order  to  enable  the  vessel  to  pro- 
ceed by  the  canal  to  Gloucester  Basin  the  lay 


\^oi..  XIV. 


INDEX. 


1007 


* — continTied. 
<iftY8  counted,  but  the  time  occupied  by  comini; 
up'  the  canal  to  discharge  at  Qloucester  Basin  and 
fcy  returning  to  Sharpness  wos  not  counted: — 
JHeld^  first,  that  the  custom  was  reasonable,  as  tlic 
efTcct  of  it  was  not  to  detain  the  ship  longer  than 
if  she  had  been  wholly  discharged  at  Sharpness; 
secondly,  that  it  was  not  inconsistent  with  the 
express  provision  in  the  charterparty  as  to  running 
days,  for  the  proper  inference  from  the  facts  was 
that  the  discharge  of  the  vessel  except  for  the 
purpose  of  lightening  her  did  not  commence 
-until  she  arrived  within  Gloucester  Basin.  That, 
tlierefore  the  time  occupied  by  the  vessel  in  going 
from  Sharpness  to  the  basin  and  in  returning  to 
Sharpness  ought  to  be  excluded  from  the  lay  days, 
and  the  plaintiffs  were  entitled  to  one  day's  de- 
murmge  only. — Caffarini  v.  Walker  (Ir.  Kep. 
9  C.  L.  431 ;  Ir.  Rep.  10  C.  L.  250)  and  Mcintosh 
V.  Sindair  (Ir.  Rep.  11  C.  L.  45G)  considered.  , 
Nielsen  v.  Wait       -         -         -         -     618  ' 

SOLICITOB — Lien — Charging  Order — Garnishee 
JSummont— Priority— 2^  &  24  Vict.  c.  127,  s.  28.] 
The  proceeds  of  a  fi.  fa.,  issued  on  behalf  of  the 
successful  plaintiff  in  an  action,  wore  attached  in  * 
the  hands  of  the  sheriff  by  a  garnishee  summons 
from  a  county  court  to  answer  a  judgment  ob- 
tained against  the  plaintiff  in  that  court  The 
plaintiff's  solicitor  in  the  aetion,  who  had  received 
notice  of  the  service  of  the  garnishee  summons, 
subsequently  obtained  an  order  under  23  &  24 
Vict.  c.  127,  8.  28,  charging  the  fund  recovered 
^with  costs  of  the  action  remaining  due  to  him : — 
Held,  that  such  order  was  rightly  made,  and  the 
solicitor's  claim  was  entitled  to  priority  over 
the  claim  of  the  jud^rmcnt  creditor  of  the  plain- 
titt*  under  the  garnishee  summons. — Decii^ion  of 
the  Queen's  Bench  Division  (13  Q.  B.  D.  543) 
affirmed.  Ballow  v.  Gabbold.  Ex  parte 
Adams    -  -         -  -  -     C.  A.  548 

Lien — Setting  off— Damages  and  costs  922 

See  Pbactice.    20. 

SOLICITOB  AND  CLIENT — Privileged  commu- 
nication— Criminal  law  -  -  163 
See  Evidence. 
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5  &  6  Vict  c.  57,  s.  14      -         -         -     825 

See  Poor-bate.    4. 

7  &  8  Vict  c.  101,  8.  70     -  -         -     864 

See  Bastardy. 

8&9Victcl8     -  -  -         -     747 

See  Lands  Clauses  Acts.    2. 

8. 63      -  -  -         -     758 

See  Lands  Clauses  Acts. 

8  &  9  Vict  c.  20,  8.  90      -  -  -     209 

See  Railway  Company. 

11  &  12  Vict  c.  44,  8.  5     -  -         -     474 

See  Justice. 

14  &  15  Vict  c.  100,  8.  29  -  -       68 

See  Criminal  Law.    2. 

15  &  16  Vict  c.  7G,  8.  210  -  -     847 

See  Practice.    10. 

IC  &  17  Vict  c.  119,  ss.  1,  3         -  -     588 

See  Gaming. 

17  &  18  Vict  c.  31,  88.  2,  3.  6      -  -     209 

See  Railw^ay  Company. 

17  &  18  Viet  c.  104,  8.  430  -  -     770 

See  Poor-rate.    3. 

18  &  19  Vict,  c  120,  83. 158, 161  -  -     82^ 

See  Metropolis  Manaobment  Acts. 


STATUTES : 

23  Hen.  8,  c.  5 

See  Sea  Wall. 

13  Eliz.  c.  9  - 

See  Sea  Waix. 

21  Jac.  1,  c.  16 

See  Limitations. 

9  Anne,  c.  20 

See  Mandamus. 

5  Geo.  4,  c  83,  8.  4 

See  Criminal  Law.    4. 

1  Wilt  4,  c.  21 

See  AIandamus. 

1  &  2  Wm.  4,  c.  41,  ss.  5,  19 

See  Constable. 

6  &  7  Wm.  4.  c.  37,  ss.  6,  7 

See  Baker. 

2  &  3  Vict.  c.  93,  8.  8 

See  Constable. 
5  &  6  Vict  c.  85,  8.  GO  (Sched.  A.),  r.  8  ;  s. 
(Scbed.  D.)  - 
See  Revenue. 
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19  &  20  Vict  c.  108, 8,  26  - 
See  Practice. 

8.  39   - 

See  CoDNTY  Court. 


See  Employer  and  Workman. 

20  &  21  Vict  c.  clvii.,  s.  12 
See  Mayor's  Court. 

22  &  23  Vict  c.  35,  s.  10   - 

See.  Rest-chargk. 

23  &  24  Vict  c.  126,  s.  1   - 

See  Practice.    10. 

23  &  24  Vict,  c  127,  s,  28 

See  Solicitor. 

24  &  25  Vict.  c.  133.  s.  33 

See  Sea  Wall. 

25  &  26  Vict.  c.  88,  s.  4     - 

See  Company. 

25  &  26  Vict.  c.  89,  s.  30   - 
See  Company. 

25  &  26  Vict.  c.  103,  s.  19 
See  Poor-bate.    6. 

25  &  26  Vict  c.  114,  8.  2  - 

See  Gabie. 
27  &  28  Vict.  c.  39,  s.  1      - 

See  Poor-rate.    6. 

27  &  28  Vict  c.  101.  8.  32 
See  Poor-rate.    4. 

29  Vict  c.  19,  88.  3,  5.       - 

See  Parliament. 

29  &  30  Vict  c.  36,  8.  8     - 

See  Revenue. 

30  &  31  Vict  c.  29,  s.  1     - 

See  Principal  and  Agent.    1, 

30  &  31  Vict.  c.  131.  8.  26 

See  Damages. 

31  &  32  Vict  c.  72  - 

See  Parliament. 
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31  &  92  Vict.  c.  cxzx.,  s.  7 

See  Pbohibition. 

32  &  33  Vict.  c.  62,  s.  5     - 

See  Husband  and  Wife. 

8ub-B.  2   - 

iSe6  Bankrcftot.    13. 

32  &  83  Vict  c.  67,  s.  47  - 
See  Poor-rate. 

32  &  83  Vict  c.  71.  b.  83  (I) 
See  Bankbuftct.    17. 


» 8.  90 

See  Bankruptcy. 

8.126     - 


11. 


18. 


See  Bankruptcy. 

33  &  34  Vict  c.  75  - 

See  Poor-rate.    4. 
B.  30,  aub-s8.  1,  4,  G ;  s. 

Scheciiile7   -         -  - 

See  Corporation. 

33  &  34  Vict  c.  93  - 

See  Husband  and  Wife.    2. 

35  &  36  Vict.  c.  65,  8.  4     - 
^  See  Bastardy. 

35  &  36  Vict  c.  76,  8. 18  - 
See  Mine. 

35  &  36  Vict  c.  94,  8.  42  - 

See  Inn. 

36  &  37  Vict  c.  66,  s.  19   - 

iSee  Practice.    11. 

88.  19,  47  -  - 

See  PARLIA3IENT. 

38  &  39  Vict  c.  50,  8.  6     - 
See  Practice.    14. 

38  &  39  Vict.  c.  55,  a.  256 
See  Justice.    2. 

8. 150     - 

See  Local  Government  Acts. 

8. 193  - 


-  856 

-  978 

-  607 

-  361 

-  177 

-  301 

-  403 

-  826 
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-  600 

-  889 

-  864 

-  692 

-  684 

-  871 

-  667 
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-  780 


See  Local  Government  Acts 

83.39,149,264,368    - 

See  Local  Government  Acts. 

88. 150, 174,  257 


See  Local  Government  Acts. 

88. 174, 175.  189, 193,  265 

See  Local  Government  Acts. 

88.  174, 193 


See  Local  Government  Acts. 

38&39  Vict  c.  63,8.  6     - 
See  Adulteration. 

39  &  40  Vict  c  CI,  8.  34  - 
See  Poor  Law. 

41  Vict,  c  15,  8.  13,  8ub-8.  2 

See  Revenue.    2. 
41  &  42  Vict  c.  26,  8.  28   - 

See  Parliament.    2. 

snb-s.  12  - 

See  Paruament. 

41  &  42  Vict  c.  31,  88,  3,  4 

See  Bill  of  Sale. 
41  &  42  Vict  c.  31, 8.  8     - 

See  Bill  of  Bale. 
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41  &  42  VicL  c.  31,  88.  4, 10 
See  Bankruptcy.    32. 


-    636 


-  849 

-  789 

4. 

-  928 

2. 

-  87 

-  786 
3. 

-  911 

6. 

198,846 

-  289 

-  888 

-  607 

-  604 

-  886 

-  48 


41  &  42  Vict  c.  32,  8.  14, 16        -        -    4TO 

See  Methopolitan  Buildko  Acw. 


41  &  42  Vict  c.  74,  8.  50  - 

See  Constable. 

42  &  43  Vict  c.  49,  8.  33   - 

See  Justice.    2. 

43  &  44  Vict,  c  42,  s.  1,  sub-e.  3  - 

See  Master  and  Servant. 

8.6        -         -         - 

See  County  Court. 


-    720 


-    7» 


See  Employer  and  Workman. 


44  Vict  c.  12,  B.  24 
See  Revenue. 


2. 


44  &  45  Vict.  c.  60,  8.  3     - 
See  Criminal  Lav. 

44  «&  45  Vict  c.  68,  8.  14   - 

See  Municipal  Election. 

45  &  46  Vict.  c.  43,  88.  7,  9 

See  Bill  of  Sale. 


61 


-    US 


-    9» 


l» 


.    6tt 


^» 


2. 


W 


45  &  46  Vict  c  50,  8,  36  - 

See  Municipal  Corporation. 

88.  87,  88,  91,  Sched.  3,  Part  II 

IT.  3, 10        -  -  -         -     ^ 

See  Municipal  Election. 

8.  87,  88,  91,  93,  242,  Behd  3, 

Pftrt  II.,  rr.  3, 10    -  -         -  ^ 

See  MuNiaPAL  Election.    2. 


45  &  46  Vict  c.  75  - 

See  Husband  and  Wife. 


t» 


2. 


8.  1,  8ub-s8.  2, 3,  4 ;  88. 3, 12, 13  ttl 


See  Husband  and  Wife. 

46  &  47  Vict  c.  49  - 
See  Mandamus. 

46  &  47  Vict.  c.  52,  s.  4,  sub-B.  1  (g) 
See  Bankruptcy.    3. 

8.  7,  8Ub-8.  4       - 

See  Bankruptcy.    4. 

88.  9, 10,  21,  54,  56,  68-70 

See  Bankruptcy.    27. 

88.  28       - 

See  Bankruptcy,    10. 

— snb-s.  3  (c) 

See  Bankruptcy.    9. 

8.  38 


IS 


See  Bankruptcy. 
8.44 


See  Bankruptcy. 
snb-s.  3 


19. 


33. 


32. 


4» 

4o: 

936 
600 

963 
950 


636 

301 
121 


See  Bankruptcy. 

8.53      -  -  - 

See  Bankruptcy. 

8.  142,  Schedule  2,  r.  IS 

See  Bankruptcy.    34. 

8. 4,  sub-s.  1  (g) ;  8S.  5, 6, 105,8ulhB.^ 

See  Bankruptcy.    21.  L"* 

ss.  44,  55,  168  -         -        '    ^ 

See  Bankruptcy.    14. 


4G  &  47  Vict.  c.  52,  at.  45,  46       -  -     MS 

Set  Ba^kbcf^cy.  35. 
M.  51, 121         -  -  -     MO 

See  Bankbcftct.  15. 
B.  3S,  snb-B.  4   ~  -  -      «1 

£iM  BAyKBOPTOT.     22. 

Bub*  6  -         -         -     406 

See  Bakkbcstct.  16- 
aa.  35,  97  -  -  -       87 

See  Bankkdptct.  28. 
8.  102. 8ub-s.  5  -  -  -     402 

See  Banebuftct.  IS. 
B.  102,  Bub-8.  2  -  -  -     403 

See  Baheboftct.  18. 
STAT  OF  FBOOZEDlFOft—Countv  court— Tiial 

in  BupeHor  court    -  -         SIB,  906 

£^1!  :^LOYEB  AXD  WORKMAH.      1,  2. 

STOOE  EXCHAITGE  —  UMges— Priuoipal    aud 
^         agent — Bbaiea  in  bonli ing  company  167 

See  Pblncipai.  and  Asbni. 
8THEET — Sewering  Bndpftyiag — ApportioDment 

of  ezpeiueB — Looal  OoTenmieiit  Acta 

See  Looal  GoTEONXEirr  Acts.    5.   [B40 
5UPP0BT — Action  of  Babndeace — Compensation 

of  previooB  Babsideiice — Limitatian  126 

See  LiMiTATiOHa, 

TELBFHOMX  OOXFAHT^Way-letiTet  —  Ba.te- 

able  occapation       -  -  -     267 

See  POOB-RATB.     5. 
TEADS  —  Bankruptcy  —  Farming    and    market 

eaidening  for  pleaaare      -  -     060 

See  Bankbeptcy.  33. 
TBUX,  VOnOZ  OF— ^Abiidgment  of  time      234 

See  Pbactice.    55. 


See  Uahkhuftci.    21. 

—  Bankruptcy — Belation  back  of  title — Illegal 

payment       -  -  -  -       32 

See  Bassbuftct.     30. 

—  Cieditoia'    deed  —  Liability  to  aooount  — 

Bankruptcy  -  ~  -       2S 

See  BANKBUfnnc.    8. 

—  Bemovftl  of— Liquidation — Banknipto;  177 

See  Banebuftot.     17. 


TAOSABT  ACT — Freqnentingthorongbfuewith 
intent  to  onumit  ftelouy     -  -       92 

See  Cbduxal  Lav.    4. 

ViXtTATIOH  UBT— Metropolis— Disorctian    of 


U  POOB-nATB.       6. 


Purmiei,  Supplg  for — Anaual  Valne—PnmUe* 
need  at  a  PuUio-Aoiue — Zifcmee— Premium.]  By 
tbe  special  Act  of  a  water  oompauy  it  was  provided 
that  water  abonld  be  aappliod  for  domestio  pur- 
poses by  the  company  at  a  rate  per  cent,  upon  the 
annual  value  of  tbe  dwelling-bouse  or   other 


for,  among  other  things,  any  trade  or  manufac- 
ture or  busiuesB  requiring  an  extra  supply  of 
wftter,  and  that  the  company  might  furnish  water 
for  other  tliau  domestic  purposes  on  tncb  terms 
as  might  l>e  c^eed  on  between  tbe  oompany  and 
tbe  consumer. — The  company  supplied  water  for 
domestic  purposes  to  a  house  oooupied    bb    a 
licensed  public-house.     The  oompany  contended 
that    tbe  annual  value  of   the  premises  as  a 
lioenaed  public-hooBe  should  be  taken  as  the 
basis  of  uie  water-rate  payable  in  respect  of  such 
supply,  and  that  therefore  the  fact  of  the  premises 
being  licensed,  and  a  premium  which  had  been 
paid  for  tbe  lease  of  the  premises  as  a  pnblio- 
hnnse  ought  to  be  taken  into  oonaideration  in 
fixing  the  value.    The  occupier  oontended  that 
such  water-rate  should  be  b^ed  npon  the  value 
of  tbe  premises  for  domestio  purposes  only  :— 
Held,  that  the  contention  of  the  company  was~, 
correct.    West  Middlesex  WATBBVroBBS(i.Coi.E- 
>1AN.    Coleman  v.  West    Middlesex   Wateb- 
WOBES  ------      SS9 

WOBDB : 

"  Annual  value "         -         -         -     690 

See  Wateb-rate. 
"  Cause  shewn "  -  -  -     177 

Bm  Bankbcftct.    17. 
"  Criminal  cause  or  matter "    -  -r     667 

5«  PABLIAMBNT. 

-Event"  -         -         -         -     841 

Bee  pBAoncE.    C. 
^-^  "  Pinal  judgment "       _  -  -     B27 

j8ee  Bamkbditct.    3. 
"Frequenting"  -  -  -       92 

Sm  Cbdumai.  Law.    i. 
"  Income "  -  -  -  -     SOI 

See  BAmBCPTcr.     11. 
"  Injuriously  affected  "  -        747,  768 

See  Lakds  Clauses  Aats.    1,  2. 
"  H«anB  to  pay"  -  -  _     597 

See  Banebopmi.    13. 
— — "MoleBtation"  -         -         -         -     702 

See  HcsBAMD  and  Wire    4. 
"  Now  paid"     -         -         -  -      4S 

See  Bill  of  Sale. 
"  Trade  or  buBiuess"    -  -  -     9N 

See  Banebuptct.    33. 
TEIT — Service  out  of  jurisdiction — Action  for 

rent  of    land  in   England — Defendant 

resident  in  Scotland  -  -       TB 

Set  Pbaoticx.     19. 
Service  on  partnership — Appearance  of  one 

member  only  -  -  -     lOS 

Set  PBAOnoe.     18. 


TOL.  XIV.-Q.  B.  D. 
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